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3 
CHAIRMAN HANSON: EL04.016, In the 

Matter of the Filing by Superior Renewable Energy, 
LLC Against Montana.Dakota Utilities Regarding the 
Java Wind Project. 

The question before the Commission today is 
shall the Commission grant the Deferral Motion; 
two, shall the Commission issue an order finding 
that MDU has an existing obligation and/or contract 
pending; and, three, shall the Commission issue an 
order to  show cause to  MDU? 

I believe MDU has a Motion for Deferral before 
US. 

MR. GERDES: Mr. Chairman, members 
of the Commission, my name is Dave Gerdes. I 'm a 
lawyer from Pierre, and I represent Montana.Dakota 
in this proceeding. I do have my notes with me but 
I thought I had left them at the office. But I 
found them i n  this pile of stuff that's in  front of 
me. 

The first thing I 'd like to  say, Mr. Chairman, 
members of the Commission, because this is a very 
high interest topic in  this state and in the plains 
states generally, I want it t o  be clearly 
understood that Montanaflakota is not against wind 
power. I t  is not against nonrenewables, is not 
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against any other energy .. type of energy. 

MDU believes that i t  has a responsibility to 
i ts rate payers and to  its stockholders to  evaluate 
all offers i n  the marketplace. This is but one of 
several approaches of this kind that MDU has 
received, and MDU believes that i t  needs to 
evaluate all such applications. And so I want that 
on the table so that it's understood that i t  has 
nothing t o  do with the fact that MDU does not 
intend to  be involved in wind power. 

Secondly, there has been some discussion in 
the filings by Superior that MDU somehow was .. 
should be penalized for having delayed the process. 
As we have discussed in  our filing, and we did file 
responsive comments yesterday, we believe that's 
totally irrelevant. We believe there's plenty of 
blame to  go around if you want to  talk about that, 
but whether or not there was delay we believe is 
irrelevant. 

So on the merits of whether or not a deferral 
should occur in this case, MDU .- Montana.Dakota 
believes, quite frankly, that the core issue here 
is if for the convenience of the parties and for 
the .. as a method of saving both work and costs on 
the part of the parties, does i t  make sense to 
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delay this process until FERC has decided, which i t  
will decide very shortly after the time that the 
hearing in this matter is now scheduled. 

So do we want to go ahead and have an avoided 
cost hearing on something that has been already 
negotiated between the parties, or do we want to 
see what FERC has to say about whether or not the 
Energy Policy Act has sort of changed the rules in 
the middle of the game. 

And we would submit that i t  is a small delay 
when we think about what could happen if we go 
ahead with the current plan, the current schedule. 

I would like to make a comment about the 
issues that are before the Commission. It's our 
view that the issue before the Commission is the 
Deferral Motion. Now I know that the agenda states 
and that staff has stated that the issue before the 
Commission also involves whether or not there is an 
obligation on the part of MDU to purchase energy 
under the Federal Energy Act. 

We would submit that the only thing before the 
Commission is the Motion to  Defer. And there are 
other grounds to support the Motion to Defer other 
than whether or not an obligation to .. an 
obligation exists. And so, thus, while there is 
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consideration of whether or not there is an 
obligation, that's part of the analytical process 
that the Commission is going to go through, 
nonetheless, the actual question before the 
Commission is simply whether or not it will defer. 

And I think it's important to keep that in 
mind because otherwise we would submit that the 
Commission perhaps maybe is straying beyond its 
statutory jurisdiction. We also would suggest that 
perhaps the Commission would be setting a precedent 
that it may not want to set. And so for those 
reasons we think that the question before the 
Commission is whether or not there should be a 
deferral. 

The other thing the Commission should 
consider, because this is -. this very same 
question is before FERC in at least two contexts, 
the Alliant petition and the MDU petition. And so 
what happens if the Commission makes a finding on 
the question of obligation and FERC goes ahead and 
makes a different finding, decision, then we have 
as my grandmother used to say a fine kettle of 
fish. 

So it seems to us that the most logical thing 
to do is to simply defer and wait and see what FERC 
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does. And that's why we made the Motion. 

As I have said, I think that the question of 
whether or not an obligation exists really is a 
subsidiary question and needs to be answered by 
this Commission not definitely but only as to 
whether or not there's a reasonable basis to 
believe that an obligation does in fact exist. 

And on that basis we believe that there is no 
contract or obligation in effect and pending before 
the Commission. 

And we would disagree with staff's position in 
their filing that an obligation exists. Because if 
Congress had intended that the savings clause apply 
to every QF certified before passage of the act, it 
could have easily have said as much but it did not 
say that. The fact that the Act refers to a 
contract or obligation in effect or pending 
approval clearly means more than a simple demand tc 
purchase by a nonexistent QF. 

In other words, what are the price, quality, 
term, and delivery conditions? None of that part 
of the obligation is defined. And if an obligation 
is in effect, i t  must be reciprocal. What are 
Superior's responsibilities under this obligation? 
Because there have to be reciprocal obligations. 

t 
Again, we don't know what those are. 

So why do we .. if this was an obligation, why 
do we need to have a hearing to determine what the 
terms of the obligation are? By very definition 
the obligation is an obligation and i t  should be 
clearly defined. So it's our belief that as it 
relates to the amendment to PURPA, we believe that 
Congress did not intend that the mere fact that a 
QF has qualified gives rise to an obligation. 

I mean, current law is that the obligation is 
only conditional upon the parties being able to 
negotiate a satisfactory contract. I mean, the 
obligation is not unconditional and so, thus, we 
submit that it's not an obligation at all. 

The other point I would like to raise, 
Mr. Chairman and members of the Commission, and 
this, of course, is perhaps treading on somewhat 
thin ground because I now want to tell the 
Commission it doesn't have the authority to do what 
Superior has asked. We did discuss that in our 
filing with the Commission. 

If you look at the South Dakota Supreme 
Court's decision of the petition of Northwestern 
Public Service Company decided in 1997, the 
South Dakota Supreme Court unequivocally said, 
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number 1, the PUC is not a court and cannot 
exercise purely judicial functions. The other 
thing the court said very clearly is that there has 
to be some statutory authority to support the 
Commission's ability to render the relief that i t  
i s  seeking to render. 

And, again, we would submit that if you look 
at the chapter of the code that we are working 
under here, there simply is no authority for this 
Commission to make decisions under PURPA. And the 
statute ..the Legislature has not given this 
Commission the ability to do so. 

Contrast that with telecommunications. If you 
look at 49-31.81, the Legislature has clearly said 
that the Commission may implement and comply with 
the provisions of the Federal Telecommunications 
Act of 1996. But I would submit that the 
Commission does not have that same kind of broad 
granted authority to implement PURPA. So therefore 
we submit that this question, whether or not 
there's an obligation, is in fact a federal 
question and it's in fact in front of FERC and i t  
should be decided by FERC. 

Finally, I'd like to just very briefly touch 
on the lowa decision that was submitted by 
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Superior. They submitted i t  saying that they think 
the Commission should consider this as .- in 
reaching its decision. There are numerous things 
that distinguish the lowa decision from the 
questions that the Commission has before it. First 
of all, in the lowa decision i t  involved a 
statutory stay procedure that is not applicable 
here. There were issues, concerns, whether or not 
a deadline would be missed in order for the 
applicant to receive a state tax incentive. Those 
issues are not present here. And so our knowledge 
there really isn't any reason why under South 
Dakota Law this matter could not be continued if 
the Commission so ordered. 

The lowa decision also was based upon the fact 
that at least one of the dockets before the lowa 
Commission had been fully briefed and was .. 

Doughnut time. 
VICE CHAIRMAN SAHR: Normally that 

happens to you. 
MR. GERDES: It just happens to me. 

I was reaching for my phone, as a matter of fact. 
And the other reason is that one of those 

dockets was ready for decision and the lowa board 
said in the case of the other three in 90 days that 
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not that much is going to happen in the other three 
dockets anyway. So they were saying no harm, no 
foul, we don't need to postpone. 

So we would submit that the lowa decision is 
clearly distinguishable. We would submit that this 
Commission is treading .. we submit on thin ground 
in making a clearly federal decision based upon the 
statutory authority that this Commission has to 
act. There are other grounds not involving the 
PURPA amendments that exist and other reasons that 
this Commission should delay the hearing date from 
its current early November date to see what FERC 
does in these matters. 

And, again, I would just reiterate the issue 
of whether or not an obligation exists in front of 
FERC in both of the petitions, the Alliant petition 
and the MDU petition. So if you want to talk about 
preemption, we can talk about that too. Has the 
federal act preempted this Commission's ability to 
address that issue? Certainly it's before FERC now 
before anyone else. 

And with that, we would ask that the 
Commission grant the Motion to Defer. 

CHAIRMAN HANSON: Thank you, Dave. 
In your remarks towards the beginning, and I was 
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trying to follow the .. I just have a quick 
question. You stated that the only issue before us 
was that MDU had filed a Deferral Motion requesting 
the continuance and that we didn't have the other 
item before us. Not withstanding your remarks 
arguing against that particular position, Superior 
did file a response to your Deferral Motion and 
requested that the Commission deny your Deferral 
Motion and to grant affirmative relief in the form 
of an order finding that MDU has an existing 
obligation andlor contract pending. 

So would that not place that item before us? 
MR. GERDES: Well, I guess the way I 

read the Superior filing, i t  was more in the nature 
of a "request" than in the nature of a "Motion." 
And it's my experience anyway that Motion practice 
involves a specifically defined issue that is 
placed before the Commission. And I was reading 
the Superior filing as being less than that. 

Obviously the Commission needs to address i t  
as the Commission views it. But i t  says it's a 
request for affirmative relief. Well, we make 
motions around here, and I didn't read i t  that way. 

CHAIRMAN HANSON: Thank you. Any 
further questions? 
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1 VICE CHAIRMAN SAHR: Mr. Gerdes, do 
2 you know, has this Commission handled issues 
3 involving avoided costs in the past, to your 
4 knowledge, or any other PURPA interpretation or 
5 delegation? 
6 MR. GERDES: Well, of course, 
7 avoided costs, yes, I believe this Commission has 
8 handled avoided costs questions. But it's my -. 
9 that is something that is delegated to the states 
10 by PURPA, and it's something that nobody's objected 
I I to. 
12 If you're addressing my point about there 
13 being a statutory impediment to the Commission 
14 going to the question of an obligation, nobody's 
15 objected to it. 
16 VICE CHAIRMAN SAHR: No. But I did 
17 think i t  was an interesting point, and I was kind 
18 of curious to flesh out a little bit more .. I may 
19 have some questions for you after we hear from the 
20 other parties. So thank you. 
21 MR. GERDES: Yeah. And I'll be 
22 happy to answer them. But I think here, you know, 
23 if you look at the Northwestern Public Service 
24 petition, I think it's the same thing. I think the 
25 Commission had interpreted contracts similar to the 
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1 one that was involved in Northwestern Public 
2 Service before, but nobody objected. 
3 VICE CHAIRMAN SAHR: Okay. So your 
4 distinction would be in cases where perhaps we did 
5 handle something that was delegated under PURPA or 
6 you know, similar federal electricity laws that in 
7 those cases to your knowledge nobody objected to 
8 jurisdiction? 
9 MR. GERDES: Excuse me. That would 
10 be my understanding, yes. 
11 VICE CHAIRMAN SAHR: Thank you. 
12 CHAIRMAN HANSON: Further questions? 
13 John. 
14 MR. SMITH: Would you address the 
15 Metropolitan and Edison cases from FERC back in 
16 1995 that were cited by Superior and their relation 
17 to the issue of whether this Commission has 
18 authority to make this decision? 
19 MR. GERDES: Well, I believe the 
20 answer is that my objection is under state law or 
21 lack of statutory authority for the Commission to 
22 act. 
23 MR. SMITH: Okay. Thank you. 
24 VICE CHAIRMAN SAHR: Mr. Chairman. 
25 CHAIRMAN HANSON: Yes. 
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VlCE CHAIRMAN SAHR: I'm just going 

to note one thing. And it's very, very minor but 
if people who are on the line or in the room do 
what I do and follow along through the live links 
or the links on our own website, it's very, very 
minor but under electric the agenda item number 1 
the Docket is - -  should be EL04.016 and it's 
EL05.016. And I checked the link .. and, again, 
it's wonderful to have this. I'm not criticizing. 

I want to let people know, though, if you 
click on the link - -  and it's right in the printed 
agenda. But if you click on the link, you will get 
to the right Docket. For those of you who are on 
the line or in the room that bounce back and forth 
like I do and check i t  out versus carrying the 
files up, it is correct if you actually click on 
the link. 

CHAIRMAN HANSON: Thank you. We'll 
hear from Superior attorneys, Brad or Linda. 

MR. MOODY: Hi. Good morning, 
Mr. Chairman and members of the Commission. This 
is Brad Moody in Houston, Texas for Superior 
Renewable Energy and with us on the telephone is my 
co.counsel Linda Walsh in Washington, D.C. 

I want to speak initially to some of the 
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comments made by Mr. Gerdes on behalf of MDU and 
also in general address this question of whether or 
not the Commission should grant the Motion to 
Defer. And then I want to turn the core, so to 
speak, over to Ms. Walsh to discuss some of the 
particulars of the petitions that have been filed 
by MDU and Alliance and how those petitions may 
impact the Motion and the requests that Superior 
has made for a finding that there is an obligation 
in effect that is protected even under the recent 
amendments to PURPA. 

When Mr. Gerdes was speaking at the beginning 
of his remarks he said that it was totally 
irrelevant how much delay .. how much delay MDU has 
caused by its failure to negotiate. And this 
comment mirrors the pleadings that MDU filed 
yesterday afternoon. I want to read the first 
sentence of the first paragraph of that pleading 
because I think it's really important in terms of 
illuminating exactly what's been going on over the 
course of the last two years. That sentence says, 
"While Superior spends a great deal of time arguing 
that Montana.Dakota intentionally delayed the 
proceedings and failed to negotiate in good faith, 
even if it were true, it has no bearing on the 
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questions before the Commission." 

In plain terms what that sentence says to me 
is that MDU is asking this Commission to ignore the 
fact that for almost three years Superior has been 
trying to obtain a power purchase agreement with 
MDU under the PURPA statute, that during that time 
MDU has been unwilling to negotiate with Superior, 
that MDU has failed to provide the required costs, 
avoided costs information necessary to complete 
that agreement, that MDU has misrepresented its 
avoided costs to this Commission and to Superior 
during the course of the proceedings. 

And in effect what they're saying is ignore 
all of this off deviation and ignore this delay 
because if you let me keep bootstrapping my delay 
long enough maybe Superior will get tired or run 
out of money and go away. Well, Superior believes 
that the law says you've got to take all of that 
prior conduct into account when deciding whether or 
not to grant this Motion. And I'm here to tell you 
that Superior has absolutely no intentions of going 
away. 

Superior is ready, willing, and able to 
operate the Java Wind Project. The only problem 
with this project has been getting MDU to comply 
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with its obligations under the PURPA statute. We 
filed an affidavit from Superior's executive 
Jeff Ferguson documenting that Superior has spent 
almost $600,000 so far to develop this Java Wind 
Project. Superior has acquired wind easements, 
measured wind data, conducted engineering studies, 
and paid interconnection fees to MIS0 and certainly 
has incurred substantial legal expense going before 
this Commission to try to bring MDU to the table 
and do what it's required to do under the PURPA 
statute. 

Everything about the Java Wind Project looks 
great, except for the fact that MDU will not do 
what it's supposed to do under PURPA and negotiate 
in good faith for a PPA. 

Now Superior didn't spend $600,000 on the 
Java Wind Project because it had some vein hope 
that someday MDU might decide that wind power was a 
good thing and that it should sit down and 
negotiate at arms.length for a power purchase 
agreement. Superior invested that money in the 
project because at the time it began the activity 
the PURPA statute gave Superior as a qualified 
facility the absolute right to sell energy and 
capacity to MDU at MDU's avoided costs. 

19 
As my co.counsel Ms. Walsh will explain in 

greater detail, that obligation has existed since 
19 .. excuse me, since 2003 when Superior filed its 
qualified facility and first asked MDU to provide 
Superior with the avoided cost information so that 
the PPA negotiations could go forward. Those kind 
of preexisting obligations are protected from the 
limited exemption that MDU is using as a basis for 
its deferral motions. 

So as we sit here today, MDU's obligation to 
take power from the Java wind facility still 
exists. PURPA is still the wall and the 
Commission's decision and order implementing PURPA 
is still in effect. MDU has not been granted an 
exemption by this Commission or by the FERC and it 
continues to be obligated to negotiate in good 
faith with Superior for a long-term power purchase 
agreement. 

Now isn't MDU negotiating in good faith? 
Well, right now MDU isn't talking to Superior at 
all. It has simply cut off negotiations and come 
to the Commission and said we need more time to 
resolve these complicated issues and appeals and 
whatnot. May take who knows how long but that's 
what we want. 

20 
Now if you knew that there was a pending 

amendment to the PURPA statute in the Energy Policy 
Act of 2005, would it be good faith not to disclose 
the -. your intentions to invoke that amendment as 
the basis to halt negotiations? I think it sounds 
like MDU was negotiating during this March to 
September time period with its fingers crossed 
behind its back. 

So, in any event, we've got significant delay. 
What are the consequences of this delay? In the 
last year the price of steel, turbine, concrete, 
and other construction costs have risen 
substantially. Besides adversely affecting the 
economics to the Java Wind Project, these costs are 
affecting MDU's avoided costs as well. They're 
causing them to go up. And that's a problem for 
MDU and it's a problem for MDU's rate payers to the 
extent that MDU is going to be asking this 
Commission to pass those costs through. The longer 
we delay this proceeding, the worse that problem is 
going to become. 

Superior believes that PURPA, even the recent 
amendments to PURPA, do not allow this delay to 
take place. Take a look at the recent Iowa 
Utilities Board decision, which ruled that no delay 
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other one that he said his co.counsel was going to 
discuss. So if it would be appropriate, could I 
ask those now, Mr. Chairman? 

CHAIRMAN HANSON: Go ahead. 
VlCE CHAIRMAN SAHR: Thank you. 

Mr. Moody, a couple of questions. First is under 
PURPA if a state does lack jurisdiction, then who 
would decide the questions that are at issue here? 

MR. MOODY: Well, again, the 
Metropolitan Edison case that Superior cites in its 
brief says that the Congress and the FERC have 
ultimately delegated to the state Public Utilities 
Commissions the authority for deciding the type of 
question that underlies the MDU Motion for .. to 
defer, namely whether there's an existing 
obligation or contract. 

And if for whatever reason the FERC changed 
its mind and said, no, in fact the states have been 
delegated that responsibility, I suppose it would 
be with the FERC. 

VlCE CHAIRMAN SAHR: Well, I know in 
telecommunications law oftentimes if a state either 
does not have authority to act or chooses not to 
act on a certain issue which they sometimes can, 
then i t  gets bumped up to the FCC, the Federal 

I 
I 

I 

, 
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Communications Commission, and I'm just curious if 
you knew whether or not that was the case with 
issues like this if Mr. Gerdes is able to 
successfully raise the point on jurisdiction. 

MR. MOODY: All I can say is that 
the FERC historically appears to have exercised 
sort of high4evel authority to watch over state 
implementation of the PURPA statute, but when 
parties who don't like what's happening in the 
state Public Utilities Commission that come to FERC 
for relief very often FERC has said no, we 
delegated this authority for the state PUC for a 
reason, now go back and get your issues resolved 
there. 

VlCE CHAIRMAN SAHR: And then, you 
know, I certainly appreciate your perspective on 
the importance of wind power and the Java wind farm 
and so on and so forth, but one of the things I 
didn't hear you address is Mr. Gerdes' claim that 
we lack statutory authority to decide these issues. 
And to me that is a very important issue because if 
we don't have the authority regardless of how 
important it might be to the state, regardless of 
what happened in the course of negotiations, we 
would be unable to legally act if that argument 
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1 should be forthcoming in a very similar situation. 
2 In that decision the board adopted a four.part test 
3 applicable to stay and said that based on all four 
4 of those portions of the tests the proceedings 
5 should be allowed to go forward. The test .. the 
6 four parts of the test are whether there would be 
7 irreparable harm to MDU if the stay is denied. 
8 Whether there's any harm to any party for granting 
9 the stay. How the public interest will be affected 
10 by granting or not granting the stay and the 
11 possibility that the MDU will prevail at FERC. 
12 We think this is a good decision and we think 
13 the Commission should follow it. MDU has shown no 
14 evidence of irreparable harm. As the Iowa 
15 Utilities Board held, the time and the resources of 
16 the parties to conduct this hearing is not 
17 irreparable harm. On the other side of the coin, 
18 there will be harm to Superior if this matter is 
19 further delayed. There's an expiring federal 
20 production tax credit and an Interconnection 
21 Agreement with MISO that has a similar time frame 
22 attached to it. If either of those events cause .. 
23 expire, then the Java Wind Project could be in 
24 danger. 
25 Now with respect to the public interest, 
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1 Superior believes that the Commission has 
2 recognized repeatedly the importance of wind power 
3 to the State of South Dakota. The Commission knows 
4 that South Dakota possesses tremendous wind 
5 resources and that the development of these 
6 resources will add jobs, property taxes, and an 
7 essential commodity to future growth in the state. 
8 These all dictate to me that the public interest is 
9 supported by allowing this hearing to go forward. 
10 Last but certainly not least, Superior 
11 believes that MDU faces a low probability of 
12 success in obtaining the relief that it's requested 
13 from the FERC. To address the details of that I 
14 think Ms. Walsh would like to have a few minutes to 
15 talk to you about the Alliant and MDU petition. 
16 Thank you. 
17 CHAIRMAN HANSON: One moment, 
18 please, Brad. Thank you very much. We have a 
19 court reporter and I'm always amazed at how she is 
20 able to keep up with the speed at which people 
2 1 talk. 
22 (Discussion off the record) 
23 VICE CHAIRMAN SAHR: I have a 
24 question for Mr. Moody. Actually a couple of them. 
25 And they don't involve the Alliant filing or the 
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does prevail. 

Do you have any perspective on whether or not 
you think this Commission has authority either 
under state or under some sort of federal 
catch.all? 

MR. MOODY: Sure. And I'll tell you 
briefly because we, again, only had the benefit of 
seeing this argument at 4:15 yesterday afternoon, 
but I would tell you that ever since the initial 
decision and order implementing the PURPA statute 
this Commission has certainly acted as if it has 
had the authority to resolve issues under the PURPA 
statute. 

And I'd go further and say that MDU has 
acknowledged that as well by continually making the 
required filings under the PURPA statute for small 
generators. There is a tariff in effect right now 
approved by the Commission for the small generator 
PURPA tariff. So if there's a problem with 
jurisdiction, it's never been raised in the many, 
many years that the statute has been in effect. 

VlCE CHAIRMAN SAHR: So just so I 
understand that last point, so would it be your 
contention that because there is a tariff filing 
that that somehow possibly brings MDU under state 

2C 
jurisdiction? 

MR. MOODY: No, I'm not arguing 
that. I think what I'm trying to say is that we 
certainly haven't seen any behavior by either the 
Commission or MDU to this point to suggest that 
there's any jurisdictional problem with respect to 
MDU1s .. excuse me. With respect to the delegation 
by the FERC to the Commission to implement PURPA. 
We've had these tariff filings made consistently 
for many, many years without ever anybody, MDU in 
particular, saying that somehow under state law the 
Commission doesn't have the authority to review and 
accept these tariffs for filing. 

And certainly in the original decision and 
order implementing PURPA that the Commission didn' 
question its own jurisdiction. 

VlCE CHAIRMAN SAHR: Well, and I 
appreciate kind of that historical and maybe 
practical perspective but thinking back to my days 
in law school and private practice and government 
practice and here at the Commission, I mean, 
jurisdiction either exists or i t  doesn't exist. 

23 And I don't know if past practice .- you know, I 
24 don't know of any cases that are going to hold that 
25 past practice necessarily confers jurisdiction that 

does not otherwise reside with the tribunal. 
That's why if you could, if you could 

elaborate on -. and I realize you're late in the 
game and maybe need some more time. Just say so 
But here we have a party and albeit several months 
into the Docket has made the contention that we 
don't have jurisdiction. If we don't have it ,  I 
don't know how we can proceed. I mean, so I think 
i t  is an important issue for you to address, you 
know, beyond all the .. you know, the arguments 
that you're making about, you know, general 
fairness in past practice, I think we do need to 
hit that question or address the question of 
whether or not we have jurisdiction. Because 
frankly in my mind, you know, while certainly 
compelling to some extent, I don't know if it 
carries much legal weight to say past practices was 
this and looking at the course of negotiations and 
so on and so forth if we don't have the 
jurisdiction in the first place. 

MR. MOODY: Well, I don't have much 
to add to the argument at this point. And 
certainly if this is a great concern to the 
Commission, Superior needs to go back and look at 
the cite that appears in MDU's brief on this 

question. It is surprising that, you know, in the 
almost two years that we've been in front of the 
Commission we're suddenly hearing that there's a 
problem. 

Usually these kind of jurisdictional issues 
are raised initially because people, you know, see 
the problem and bring it to the Commission's 
attention. So with that, I guess I'd say let us go 
back and study on this and if necessary, submit 
supplemental briefs. 

VlCE CHAIRMAN SAHR: Well, and I'll 
also look to PUC staff on that issue and see what 
their perspective is. They may be able to answer 
the question that I'm asking. So I appreciate you 
taking these questions now and perhaps the other 
parties may be able to help flesh out some of those 
details. I just didn't want to lose my train of 
thought on the jurisdiction issue. So thank you. 

MR. MOODY: Certainly. 
CHAIRMAN HANSON: Any further 

questions? If not, we will hear from Linda Walsh. 
MS. WALSH: Hi. Thank you, 

Commissioners, for having this discussion. I'd 
like to add something on the jurisdictional issue, 
if I may. 
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FERC delegated t o  the states the duty to 

implement PURPA and gave states options on how to  
do that. And the South Dakota Commission issued 
its order --  F3365 1 believe is the number - -  and 
the State opted t o  require tariffs for small QFs, 
less than 100 kW, and required that larger QFs 
negotiate with the uti l i ty and that the Commission 
would then step in  if necessary if negotiations 
failed. 

That's just one of the  options. States also 
have the option to  actually implement procedures 
for larger facilities, and it necessarily varies 
from state to  state as a result. 

Now I think the question on jurisdiction is if 
the states have the authority to  implement PURPA 
and gave them lots of discretion on how to  do that, 
then, you know, certainly part of that discretion 
is to  determine whether or not a particular QF was 
properly before the Commission in the first place. 
And I think that's where the State gets the 
authority and certainly has the jurisdictions that 
it can consider this proceeding and the particular 
issue of whether there is an existing obligation. 

To say otherwise would essentially say that 
FERC didn't have the authority to delegate all of 
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the PURPA implementation procedures in the first 
place, which, you know, that's been in  effect for 
several decades now. So I'm not sure that we need 
to  go that far into the question. 

I'd like to also speak to  the particular - -  
the FERC cases in this proceeding. We have an 
Alliant petition that was filed in  August, and we 
have an MDU petition that was filed just about two 
weeks ago. And I noticed in  Superior's response we 
put that a decision in the Alliant proceeding was 
expected in early December. It's really in 
November that it's expected. So there was an error 
there. I think I just calculated the dates wrong. 

But the - -  and that corresponds to  the 9 0  days 
that's in  the Energy Act of 2005. And that 
requires FERC render its decision within 90 days of 
the petition filed. Now the act specifically 
states that FERC is to  determine whether or not a 
service territory of the applicant, in  this case 
Alliant or MDU, has met the competitive - -  1'11 
call them the competitive tests. There's those 
three requirements to  indicate whether or not there 

23 is access to  the markets essentially. 
The act does not specifically state that FERC 

should consider whether there's an existing 
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obligation on any particular - -  with respect to any 
particular QF. And that makes a lot of sense 
because the particular implementation was then 
turned over to  the state. So FERC really never 
gets into questions regarding particular QFs in 
this kind of a situation because it has turned that 
over to  the states. 

I agree that the issue on whether there is an 
existing obligation with respect to the Alliant 
petition and the MDU petition is in  fact before 
FERC. Because the applicants have raised that 
issue. So, you know, while it's certainly possible 
that FERC will rule on those questions, it doesn't 
have t o  rule on those questions in 90 days and 
doesn't have to  rule on the question at all. It 
could just pass on that question, doesn't have to 
rule. I t  just has t o  rule on those competitive 
questions, which is part of a 210M1, the three 
factors which are cited in all the pleadings here. 

So, you know, while there is a decision in 
9 0  days expected on the Alliant petition and 
9 0  days from the MDU petition which the MDU 
petition would put us in  December, there's no 
telling whether or not those decisions from FERC 
are actually going t o  make any difference in this 
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proceeding. There's no question - -  there's no 
telling whether they're going to  decide the 
existing obligation question. 

FERC1s precedent is that i t  turned that 
particular decision over to  the states who did the 
Metropolitan Edison case and my sense is that 
they're going to  do the same thing because there's 
no way they can make a generic rule on what an 
existing obligation is because it's necessarily 
very state-specific depending on how each state 
implemented PURPA. 

So my guess is they're going t o  say that that 
particular question with respect to any particular 
facilities is for the state to  decide and the 
energy bill itself says that FERC is to  make a 
service-territory-wide determination, not a 
project-by.project determination on the question. 

So Mr. Gerdes said earlier that there would be 
a small delay if we wait for FERC to  issue its 
decisions. I don't think i t  will be a small delay. 
I t  has the potential to  be a very long delay first 
if FERC doesn't decide all of the issues. And 
also, you know, there could be appeals of FERC's 
decision. That could extend things out who knows 
how long. And there's no reason to  delay the 
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hearing when FERC may not give any clear guidance 
on the particular issues here. 

I think also that one of the questions that 
Mr. Gerdes had answered was about whether it's 
necessary to decide the question about whether 
there's an existing obligation in this case, and I 
think it is necessary for the Commission to make 
that determination. It's certainly necessary for 
purposes of determining whether to grant the Motion 
to Defer. Because, you know, by definition the 
statute is .. you know, is .. removes mandatory 
purchase obligations for obligations that are not 
existing. 

I think we have an existing obligation here. 
We need to get that established and move forward. 
And because it's an existing obligation there's 
really no need to defer the hearing. The only way 
you would need to defer the hearing is if there's a 
question on that. 

So I think that it's necessary to determine 
that definitively. I think it will also help FERC 
in the sense that FERC can take guidance from some 
states on the very question that FERC has before 
i t .  And that will help resolve that piece of the 
puzzle at FERC which really belongs to the states 
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in the first place. 

And I think that's all that I wanted to add. 
If there's any questions, I 'd be happy to answer 
them. 

CHAIRMAN HANSON: Are there any 
questions by the Commission? 

John. 
MR. SMITH: Either Mr. Moody or 

Ms. Walsh, you know, we just looked at the 
Affidavit of Mr. Ferguson that you filed yesterday 
that lists all of those costs. Do you have 
concerns that if we forge ahead here and go to 
hearing, I mean, that's going to be another lump of 
cost for you guys and is that of concern to you 
that you do that and then things turn around and go 
the other way? 

I mean, I'm assuming by making your Motion 
you're willing .. or by resisting MDU's Motion 
you're willing to undertake that risk. 

MR. MOODY: This is Brad Moody. 
I'll take a stab at answering that. The answer is 
yes. We think that going forward is the right 
answer and maybe even the most cost+effective 
answer because in Superior's experience piecemeal 
resolution of all of the issues can very often 

cause the ultimate costs to go up. So it's 
Superior's preference to go ahead and have the 
hearing, get all of these issues decided and MDU 
will presumably appeal and it will all be decided 
upon. 

CHAIRMAN HANSON: Mr. Gerdes, did 
you have something to add to that? 

MR. GERDES: Mr. Chairman +. well, I 
do have some response to the argument of counsel. 
I don't have anything to add to the specific point 
raised by Mr. Smith. 

CHAIRMAN HANSON: All right. I'm 
debating whether to have you folks going back and 
forth or whether we should allow staff to jump into 
i t  at this point. 

MR. GERDES: Go ahead. That's fine. 
CHAIRMAN HANSON: Karen. 
MS. CREMER: Well, this is 

Karen Cremer from staff. You can read staff's 
response and we do believe that an obligation 
exists. I will just quickly address some of the 
points they've made because I do know time is a 
factor here. 

I would agree with Ms. Walsh on her take on 
what the FERC Act - -  or the PURPA Act of 1978 did. 
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I don't have mine in front of me, the Commission's 
order, 3365, but my memory of that would coincide 
with her. 

And as to the Hub City case, if I remember 
that one correctly also, the court there did 
recognize and acknowledge that agencies have 
implied authority. And .- as I remember that case. 
And so I think the Commission does have 
jurisdiction here. We've certainly acted as 
requested under the PURPA of 1978 with the Order 
and that FERC clearly anticipated State Commissions 
have some active role in these matters. So I do 
believe we have jurisdiction. 

Staff's concern with deferring this Motion is 
the appeal process. You know, if it were to go to 
FERC and FERC were to make a decision in November, 
December, whatever it may be, that may be the most 
effective way and cost.effective, but my concern 
becomes when everybody starts appealing, you're 
talking a year, year and a half down the road and 
we're still sitting here waiting to hear this 
matter. Sometimes it's just best to do it and be 
done with it. And that's staff's position. 

As to the cost of steel, that's really nothing 
I think that's in front of the Commission today. 
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That's a factual matter. That's nothing we can 
decide. I've got notes all over but if you've got 
a particular question, I would take that. 

CHAIRMAN HANSON: I would like you 
to  address the semantics of request versus Motion. 

MS. CREMER: I don't see one. I 
would agree with Mr. Gerdes in  a courtroom 
situation that there is a difference probably, but 
we don't .. we're not very formal here and by 
choice in  administrative law. And I believe 
that - -  and that's what he's more accustomed to is 
the courtroom law where motions are made more 
formally. Here it 's just real informal. So I know 
what you were saying, but  I didn't buy i t .  

CHAIRMAN HANSON:, Thank you. 
Mr. Gerdes, I 'd like to  give you an opportunity to  
respond to  staff's presentation and some of the 
discussion that took place with MDU. 

MR. GERDES: Thank you, 
Mr. Chairman. I appreciate this opportunity. And 
I will try to  keep i t  .- oh, I 'm not sitting close 
enough to  it. Thank you. 

I appreciate the opportunity, and I will try 
t o  keep this brief. I do have copies of the 
Northwestern Public Service Company decision with 
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me taking up one of the last items first, and I 'd 
be happy to pass them out to  staff and the 
Commission. 

(Documents are distributed) 
And I won't belabor the point, but if you go 

to  the very last paragraph in  the decision, the 
court says, "The PUC is not a court and cannot 
exercise purely judicial functions." And then 
going down in  that same paragraph i t  said, "The PUC 
has exceeded its statutory authority by 
interpreting and enforcing the contract between a 
rural cooperative and i ts  customer." 

Now that was the holding. So I will stand by 
the characterization of that decision as I made to 
the Commission. 

Secondly, I think with respect to  Commissioner 
Sahr's question as to  whether or not the question 
reverts back to  FERC, I believe that in the 
amendment to  PURPA Congress has already given us 
that answer. If we look at Subparagraph MI which 
is added to Section 210 of PURPA, Subparagraph 3 
entitled Commission Review, the first sentence 
says, "Any electric uti l i ty may file an application 
with the Commission for relief from the mandatory 
purchase obligation pursuant to this section on a 
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service territory wide basis." 

That's just what we've done. And i t  talks 
about relief from the mandatory purchase option. 
Now we have just got done talking about that, and 
i t  would be my position that FERC in fact does have 
the jurisdiction to  make that same decision and 
it 's now in  front of them. 

VlCE CHAIRMAN SAHR: Mr. Chairman, 
if I may. Mr. Gerdes, is that under the new 
provision of the Energy Act? 

MR. GERDES: Yes. 
VlCE CHAIRMAN SAHR: Because one of 

the things, of course, that we're grappling with is 
do we follow the old provisions or do we follow the 
new provisions. And I think there's some pretty 
good arguments both ways on that. 

Do you know, was there a similar .. I don't 
want to  call i t  backstop, but was there a similar 
procedure do you know under the previous 
provisions? Or maybe at this point in  time it's 
probably irrelevant. Probably in your mind you 
like the new provisions. That's not relevant; 
right? 

MR. GERDES: In my mind I like the 
new one and I cannot answer your question as to 
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what existed previously. It's been my general 
experience that I think i t  bounces back to  the 
federal agency. If you talk about preemption as a 
concept, of course, i t  falls on the federal agency. 
But beyond that, I can't comment. 

I really don't want to  get into this argument 
about, you know, he said, she said, who delayed 
what. If you look at our comments, however, 
Mr. Moody talked about, you know, MDU isn't talking 
to  Superior. Well, our comments talk about a point 
in  t ime when Superior wasn't talking to  MDU. So, 
you know, without going into that any further, I'll 
just leave i t  at that. 

Mr. Moody, I think, made a mistake in his 
comments. He talked about Superior being a QF 
since 2003. 1 think the record will show that the 
QF filing was on April 15 of 2004. 

And then as far as the questions that .. the 
lowa decision, Mr. Moody said that lowa adopted a 
four.part test. Well, if you read the decision i t  
was a statutory four.part test that exists in lowa, 
which does not exist here. And i t  doesn't .. it 
doesn't apply t o  this proceeding, I would submit. 

And then finally the question of 
jurisdiction .. and I think Commissioner Sahr 
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pointed it out and that is jurisdiction is never 
waived. If a lack of jurisdiction exists, it can 
be brought up at  any time. And the fact that MDU 
has participated in  this proceeding does not 
prejudice its right to  assert a lack of 
jurisdiction. 

Quitefrankly, I think that probably the 
question can be divided. I view it that even 
though we go along in an avoided costs proceeding, 
when we start talking about the federal question of 
whether or not a .- an obligation exists under the 
new PURPA language, then that can really be a 
different question, I believe. 

So those would be my comments. I don't want 
to  drag this out too long. 

CHAIRMAN HANSON: Thank you. Did 
you have additional? 

VICE CHAIRMAN SAHR: I have a 
question. I think Mr. Smith was first. 

MR. SMITH: This one is I think for 
probably Ms. Walsh and maybe you too, Mr. Gerdes. 

Is not the way it worked under the old 
PURPA - -  and I think still works --  when viewed 
from the QF's point of view the statute you're 
referring to, Dave, is a statute that gives the 
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requested utility those rights? 

MR. GERDES: That's correct. 
MR. SMITH: But with respect to  who 

oversees an avoided cost proceeding and the other 
proceedings relative to  overseeing the PPA process, 
right, I mean PURPA clearly indicated that with 
respect to  regulated utilities that would be State 
Commissions; correct? 

MR. GERDES: That's true. But, 
again, the fact that - -  PURPA can delegate all it 
wants, but the only way this Commission can respond 
to a delegation of authority is pursuant to  
statutory authority given by the Legislature to  
this Commission to  respond. 

MR. SMITH: Right. Here's my 
question. And maybe --  Ms. Walsh, I'd like your 
response too. Let's assume then if we were 
assuming certainly without deciding that we find we 
don't have jurisdiction to  do anything here - -  and 
I think we either have jurisdiction to  do most of 
it or none. 

Does that then mean that MDU under the terms 
of the PURPA law, and I don't have it here with me, 
I'm sorry, becomes an unregulated utility under the 
terms of the PURPA act and therefore subject to the 
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regulatory provisions under that act for 
unregulated utilities, which generally means 
co-ops, et cetera? But if none of our utilities 
are regulated at that point, is that the set of 
procedures that would obtain and would put this 
back in  the hands of FERC or t o  arbitrate or t o  
adjudicate unreasonable actions by you? 

MR. GERDES: I don't believe so, 
Mr. Smith, because, I mean, Montana-Dakota is a 
regulated utility under state law certainly. And 
so I don't know how that changes that fact. 

I do not know under PURPA whether i t  is viewed 
by PURPA as being regulated or not. It's my 
impression that it is. But I haven't looked at 
that for a long time so I can't answer that. 

MR. SMITH: The answer to  that would 
be no one would have authority to  deal with this 
issue literally? There would be no agency out 
there capable of hearing the avoided cost 
proceeding in this case? 

MR. GERDES: No. I'm saying that I 
think Montana-Dakota is a regulated utility both 
for FERC's purposes and for the state's purposes is 
what I'm saying. 

MR. SMITH: And is that .- does that 
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extend t o  this Commission's authority t o  determine 
avoided cost and the other terms and conditions as 
originally envisioned by the PURPA act? 

MR. GERDES: You know, I haven't 
really analyzed that. I've always had the 
impression that the Commission could do it because 
no one objected to  it. But, I mean, I haven't done 
the extended research that I would know. The 
research I did related to the question of whether 
or not an obligation exists or not. I can't answer 
your question completely at this point. 

MR. SMITH: Do you have anything to  
add on that, Ms. Walsh? 

MS. WALSH: Yes, I do, actually. I 
think the question of what .- how the Commission 
exercises jurisdiction depends on the issue. And 
bringing in the Northwest Public Service case, that 
case was a question of contract interpretation. 
And I think what we're talking about here is not a 
particular contract term that we're interpreting. 
We're interpreting a regulatory obligation, which 
is squarely within the Commission's jurisdiction. 

And, you know, even FERC will not generally 
get in  the middle of a contract dispute between two 
parties, which is where I think the Northwest case 
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was --  the issue that the Northwest case was 
dealing with. FERC will tell the parties to  go to  
a state court t o  interpret a contract provision. 
For example, you know, who has t o  deliver at what 
time or how much or, you know, who has the 
liability or .- those kind of issues are contract 
issues, and those FERC won't decide. 

If i t  has t o  do with rates, if i t  has to  do 
with any terms and conditions of service that are 
jurisdictional, those are things that FERC will 
hear under its jurisdiction. 

And I think the same is true with the State. 
And if we're dealing with the regulatory question 
of things that are regulated by the State, which 
would include the PURPA obligation, the State 
certainly has jurisdiction. 

Now if we were before the Commission asking 
you to  decide what a particular contract provision 
means or what the parties intended by that, that 
would be another question, and I think that would 
be the situation where the State probably shouldn't 
exercise the jurisdiction. 

The question of what existed previously under 
PURPA -. and PURPA - -  210 of PURPA, 1A through L 
essentially and the Energy Act of 2005 added 
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Section M. And M has many different subsections 
and one of which allows utilities to  apply to FERC 
for relief from the mandatory purchase obligations. 
And the Section M also contains provisions 
explaining how the utility should go about doing 
that. 

I t  also, though, contains a provision and this 
is 210M6, which says that nothing in 210M is 
intended to --  and I'll read the language 
specifically. It's entitled No Effect On Existing 
Rights And Remedies. "Nothing in  this subsection," 
which is referring to  Subsection MI "affects the 
rights or remedies of any party under any contract 
or obligation in effect or pending approvals before 
the appropriate state authority or nonregulated 
electric utility on the date of enactment of this 
subsection." And it continues on, but I think 
that's the relevant piece of it. 

And that's I think where we are now. The 
question is whether 210M applies at all in this 
case, which we think it doesn't because this only 
affects new obligations. In fact, from the very 
beginning 210M1 states that "After the date of 
enactment of this subsection no electric utility 
shall be required to  enter into a new contract or 
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obligation to  purchase from a qualifying facility." 
And then it continues on "if there are competitive 
markets." 

So I don't think that 210M applies at all and 
that the old rules are in effect, which has the 
mandatory obligation - -  purchase obligation in 
them. 

MR. SMITH: Let me clarify just a 
l itt le bit. What I'm getting at - -  and I just 
don't have the act right in front of me. If we 
have no authority under PURPA to do anything 
because we're lacking in explicit legislative 
delegation here at  the state level, then does MDU 
become an unregulated utility and subject to the 
unregulated utility provisions under the original 
PURPA act? 

MS. WALSH: Well, if - -  if I 
understand correctly, what you're saying is that 
the State did not have the authority to  accept the 
delegation from FERC in the first place? 

MR. SMITH: That's right. You know, 
that's right. And, again, that's not quite the 
Hub City case, but what I'm getting at is to  the 
extent that we don't have the authority to 
regulate, does that render MDU an unregulated 
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utility under PURPA and therefore subject to those 
provisions, that particular regulatory regime that 
applies to  unregulated utilities like co-ops? 

MS. WALSH: Well, maybe. Yeah. 1 
guess I can't answer that question. Unregulated 
utilities is certainly covered by PURPA, and I 
think it's essentially the same obligation. It's 
just not enforceable by a PUC. But FERC has 
enforcement authority. So if an unregulated 
utility were to  fail to  comply with PURPA, parties 
can go to  FERC and seek enforcement. 

FERC has rarely done that. We did cite one 
case. One recent case is the Swecker case where 
FERC did in fact exercise enforcement authority and 
that was against an unregulated utility. 

MR. SMITH: Thank you. 
MS. WALSH: Thank you. 
VlCE CHAIRMAN SAHR: I have one more 

question, if I could, please. 
CHAIRMAN HANSON: Please go ahead. 
VlCE CHAIRMAN SAHR: Dave, when you 

talk about jurisdiction here .. and I'm trying not 
to  lose - -  I want to  make sure I understand your 
argument. Is your argument that if we possibly 
lack jurisdiction for anything before us - -  or, 

'RECISION REPORTING, LTD. (605) 945-0573 Page 45 to Page 48 



Case Compress 

49 
excuse me, before all matters within this Docket 
and not just some aspects of i t  and we can pursue 
other aspects with jurisdiction or are you just 
flat out saying that your opinion is that we have 
no jurisdiction act under state law, therefore, we 
can't do anything with this Docket? 

MR. GERDES: Well, it's my opinion, 
Commissioner Sahr, that clearly the Commission does 
not have the statutory authority to  interpret the 
statute dealing with whether or not an obligation 
exists. 

And so then the question is does this 
Commission have jurisdiction over an avoided cost 
proceeding that has been delegated t o  it by PURPA. 

I had not arrived at that conclusion and would 
like to  have time to  perhaps go back and look at 
the statutes with that thought i n  mind. When 1 
wrote this in our comments on Friday I was thinking 
only of the - -  only as i t  dealt with the question 
of whether or not an obligation exists. And i t  
dovetailed in with my point that I d id not think 
that it was a question that was properly before the 
Commission. 

But nonetheless, I agree with you that the 
natural, logical progression of the position 
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MR. GERDES: Yep. And I think 

that's up to  PURPA. 
MR. SMITH: Well, that may be the 

case. I mean, i t  necessarily is the case, but it 
may also mean that we're being asked to  render a 
decision as t o  what the obligation is under the 
original .- whether an obligation arose under the 
original PURPA law. 

MS. WALSH: That's exactly the 
issue, I believe. 

MR. GERDES: I think that the .- 
what we're talking about is the savings statute and 
what does the term "obligation" or contract pending 
before a State Commission mean as it relates to  
this proceeding and whether or not it can go 
forward. 

And I believe that that is the question that's 
before this Commission, and I believe that it does 
not have jurisdiction to answer that question. 

MR. SMITH: Thank you. 
VlCE CHAIRMAN SAHR: And I do just 

want t o  note, I don't have .. I haven't formulated 
any sort of opinion on jurisdiction. I just 
thought it was an interesting question that had 
been raised and certainly, you know, one that's 

50 
they've taken would indicate that perhaps there 
would be no jurisdiction to  address an avoided cost 
proceeding as well. I mean, I understand that that 
could flow from the position I've taken. I'm not 
100 percent sure I'd want to  say that but I'm 
90 percent sure I guess I'd say it because it flows 
from the position we've taken, yes. 

VlCE CHAIRMAN SAHR: Thank you. 
CHAIRMAN HANSON: John, do you have 

additional questions? 
MR. SMITH: Yeah. And I think this 

is a short one. The Commission in order to  fulfill 
its responsibilities under an avoided cost 
determination must of necessity render decisions 
concerning what the "obligations" of various 
parties are from a regulatory standpoint under the 
PURPA law and FERC's regulations, must it not? 

MR. GERDES: But here we're being 
asked to  determine what the term "obligation" means 
within the specific context of the new PURPA act, 
and I think that's different. 

You're being asked t o  make a decision as a 
matter of law as to what this statute says. 

MR. SMITH: Are we? Well, I guess 
we are. 
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important for any tribunal to  grapple with. 

So I don't want anybody to think I'm tipping 
one way or another necessarily. I've got an open 
mind on it, but since i t  came up in the context of 
today's motion, I thought i t  was important to 
address. 

MR. GERDES: Well, and we may very 
well find out what the South Dakota Supreme Court 
thinks about that eventually. 

CHAIRMAN HANSON: Commissioner 
Johnson, do you have any questions? 

COMMISSIONER JOHNSON: Only a 
comment. If there are any other questions, they 
should go first. 

CHAIRMAN HANSON: Any other 
questions? If not, please. 

COMMISSIONER JOHNSON: Just as a 
procedural matter, Mr. Chairman, I have a question 
for our General Counsel regarding these 
jurisdictional issues, and unless we're under some 
incredible time constraints, would prefer that we 
take this matter under advisement rather than rule 
from -. rule today. 

CHAIRMAN HANSON: Thank you, 
Commissioner Johnson. We'll be off the record for 
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a moment. 
(Discussion off the record) 

VlCE CHAIRMAN SAHR: I would move 
that at the end of the regular PUC hearing that we 
go into executive session in this Docket. 

CHAIRMAN HANSON: Did you have that 
on record? 

THE COURT REPORTER: Yes. 
CHAIRMAN HANSON: Thank you. I 

second the Motion. 
COMMISSIONER JOHNSON: Concur. 

(A recess is taken at  which t ime the Commission 
meets in  executive session) 
CHAIRMAN HANSON: I will move that 

the Commission grant a continuance until FERC has 
released i ts decision in  Alliant Energy Corporate 
Services, Incorporated in  relationship t o  EL04-016. 

VlCE CHAIRMAN SAHR: Second. 
COMMISSIONER JOHNSON: I concur. 
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