
Nguyen T. Vu
Phone: (202)373-6254
Fax: (202) 373-6001
nguyen.vu@bingham.com

January 7,2010

By Overnight Mail

Patricia Van Gerpen, Executive Director
South Dakota Public Utilities Commission
500 E. Capitol Avenue
State Capitol Building, 1st Floor
Pierre, SD 57501

Re: Application of IntelePeer, Inc. for a Certificate of Authority to Provide
Facilities-Based and Resold Local and Interexchange, and Access
Telecommunications Services in the State of South Dakota

Dear Ms. Van Gerpen:

On behalf of IntelePeer, Inc. ("IntelePeer"), enclosed for filing are an original and ten
(10) copies of the above-referenced Application. Also enclosed is a check in the amount
of $250 to cover the filing fee.

Applicant requests confidential treatment of Exhibit C. The information submitted as
Exhibit C constitutes commercially sensitive and competitively significant financial
information that is not otherwise released to the public. Unrestricted availability of this
information would provide competitors with knowledge that would be otherwise
unavailable and could place the Applicant at a competitive disadvantage. Confidential
and confidential treatment is therefore required to avoid commercial and competitive
injury.
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Please date-stamp the enclosed extra copy of this filing and return it in the self-addressed,
postage paid envelope provided. Should you have any questions concerning this filing,
please do not hesitate to contact Nguyen Vu at (202) 373-6254.

Respectfully submitted,

fJ~~
Ronald W. Del Sesto, Jr.
Nguyen T. Vu

Counsel for IntelePeer, Inc.

N73260502.l



BEFORE THE
SOUTH DAKOTA PUBLIC UTILITES COMMISSION

)
Application of )

)
IntelePeer, Inc. )

)
for a Certificates of Public Convenience and )
Necessity to Provide Resold and Facilities-Based )
Local Exchange and Interexchange )
Telecommunications Services in the )
State of South Dakota )

j

Docket No.

APPLICATION OF INTELEPEER, INC.

I. INTRODUCTION

IntelePeer, Inc. ("IntelePeer" or "Applicant"), by its undersigned counsel hereby provides

its application for a Certificate of Public Convenience and Necessity to authorize it to provide

facilities-based and resold local exchange and interexchange telecommunications service

throughout the State of South Dakota.

The State of South Dakota has adopted a policy of allowing competition in the local and

long distance telecommunications markets, recognizing that it is in the public interest to develop

effective competition to ensure that all consumers will have access to high quality, low cost, and

innovative telecommunications services. The Federal Telecommunications Act of 1996 also

seeks to promote competition and reduce regulation in order to secure lower prices and higher

quality telecommunications services for consumers. Both goals will be promoted by granting

this Application.
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In support ofthis Application, and pursuant to Section 20:10:24:02 (Interexchange) and

20:10:32:03 (Local Exchange) of the Administrative Rules of South Dakota, IntelePeer provides

the following information:

1. 20:10:32:03(1) & 20:10:24:02(1). Name, Address, and Telephone Number of

Applicant.

IntelePeer may be reached at its principal place of business:

IntelePeer, Inc.
2855 Campus Drive, Suite 200
San Mateo, CA 94403
(650) 525-9200 (Tel)
(650) 287-2628 (Fax)
www.intelepeer.com

Correspondence or communications pertaining to this Application should be directed to:

Ronald W. Del Sesto, Jr.
Nguyen T. Vu
Bingham McCutchen LLP
2020 K Street, NW
Washington, DC 20006
(202) 373-6254 (Tel)
(202) 373-6001 (Fax)
r.delsesto@bingham.com
nguyen.vu@bingham.com

2. 20:10:32:03(2) & 20:10:24:02(2).Legal Structure

IntelePeer, Inc. is a corporation organized under the laws of the State of Delaware. A

copy of its Articles of Incorporation is attached to this Application as Exhibit A.

3. 20:10:32:03(3) & 20:10:24:02(3). Name Under Which Applicant will provide

Services.

Applicant will operate in South Dakota under its legal name, IntelePeer, Inc

("IntelePeer"). IntelePeer will not use an assumed or fictitious name in South Dakota.
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4. 20:10:32:03(4) & 20:10:24:02(5). Location of Principal Office in South Dakota
and Registered Agent.

Applicant does not currently have an office within South Dakota. IntelePeer's registered

agent in the State of South Dakota is:

Corporation Service Company
503 South Pierre Street
Pierre, SD 57501

5. 20:10:32:03(5) & 20:10:24:02(4). Authority to Transact Business III South

Dakota.

IntelePeer's authority to transact business as a foreign corporation in South Dakota is

attached as Exhibit B.

6. 20:10:32:03(6) Provision of Service.

IntelePeer is extremely well qualified to provide telecommunications services in South

Dakota. IntelePeer currently is authorized to provide telecommunications services in New York,

Colorado, Maryland and Washington. IntelePeer is seeking authority to provide

telecommunications services in all other states. IntelePeer is also authorized by the FCC to

provide international and domestic interstate telecommunications services as a non-dominant

carner.

7. 20:10:32:03 (7) & 20:10:24:02(4). Names and addresses of applicant's affiliates,

subsidiaries, and parent organizations, if any.

IntelePeer has one subsidiary, Appworx.

8. 20:10:32:03(8) & 20:10:24:02(6) & (7). Proposed services.

IntelePeer will provide fully managed, hosted, on-demand peering infrastructure to directly

exchange voice traffic over IP or legacy TDM networks between any application and any

telephony device. Specifically, IntelePeer seeks authority to provide facilities-based and resold
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local exchange and interexchange telecommunications services in South Dakota. IntelePeer will

offer basic local exchange services, custom calling features, and interexchange toll services,

including toll free services, to business and enterprise customers.

While IntelePeer will not initially offer prepaid local exchange and interexchange

services, IntelePeer may offer such services in the future. IntelePeer may also provide access

services to payphone service providers. IntelePeer will offer basic local exchange services,

custom calling features, and interexchange toll services, including toll free services, to business

and enterprise customers. Facilities-based local exchange service will be provided via (l)

commercial wholesale agreement with incumbents, (2) IntelePeer's own facilities, or (3) a

combination thereof. Initially, toll services will be provided via IntelePeer's underlying long

distance carrier. IntelePeer, however, seeks the full range of resold and facilities-based local

exchange and interexchange authority so that it can have the flexibility in provisioning services

in the future.

Grant of this application will promote the public interest by
. .
mcreasmg

telecommunications service competition in South Dakota. IntelePeer will provide customers

with high quality, cost effective telecommunications services, with an emphasis on customer

service. In addition to driving prices closer to costs, thereby ensuring just and reasonable rates,

competition also promotes efficiency in the delivery of services and in development of new

services. These benefits work to maximize the public interest by providing continuing incentives

for carriers to reduce costs while, simultaneously, promoting the availability of potentially

desirable services.

9. 20:10:32:03(9) & 20:10:24:02(8). Geographic Area to be Served.

IntelePeer seeks authority to provide facilities-based and resold local exchange and

interexchange telecommunications services to both business and residential customers. Initially,

4
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IntelePeer intends to provide local exchange service in the areas served by Qwest and does not

plan to provide service in areas of any small or rural local exchange carriers. However,

IntelePeer seeks statewide authority so that it may expand into other service areas as market

conditions warrant and as additional service areas become open to competition. IntelePeer's

exchanges will mirror those of the incumbent local exchange carrier (initially, only Qwest) in

whose service territories IntelePeer will provide service, therefore, Applicant has not included a

map showing proposed service areas. IntelePeer intends to offer interexchange services on a

statewide basis.

10. 20:10:32:03(10) Technical Competence

a. 20:10:32:03(10)(a) Management Personnel

A description of the background of Applicant's key personnel, which demonstrates the

extensive telecommunications experience of IntelePeer's management team, is attached to the

Application as Exhibit D.

b. 20: 10:32:03(1 O)(b) Customer Complaint and Maintenance.

Intelepeer's general e-mail address for all Commission informal customer complaints:

cs@intelepeer.com, or online at
http://www.intelepeer.com/contactus/contactus.php.

IntelePeer's 24-hour customer service number is: (866) 780-8639.

Individual responsible for complaints:

Andre Simone, Chief Financial Officer
2855 Campus Drive, Suite 200
San Mateo, CA 94403
(650) 525-9200 (Tel)
(650) 287-2628 (Fax)
Email: asimone@intelepeer.com
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11. 20:10:32:03(11). Customer Access to 911, Operator Service, Interexchange
Services Directory Assistance and Telecommunications Relay Service.

IntelePeer will comply with all applicable laws and regulations relevant to the provision

of these services.

12. 20:10:32:03(12) & 20:10:24:02(9). Financial Qualifications.

IntelePeer is well-qualified financially to operate within the State of South Dakota. As

outlined in more detail below, Applicant possesses the requisite financial resources to provide all

forms of resold and facilities-based local exchange and interexchange telecommunications

service. In support of Applicant's financial qualification, financial information for Applicant is

provided under seal as Exhibit C. Therefore, as shown in the attached information, Applicant is

financially qualified to operate within the State of South Dakota.

13. 20:10:32:03(3). Interconnection.

IntelePeer will contact Qwest to begin interconnection negotiations for South Dakota and

a number of other states.

14. 20:10:32:03(4) & 20:10:24:02(16). Marketing.

IntelePeer intends to market its services to business and residential customers in the State

of South Dakota. IntelePeer plans to market its services directly through direct mail. In

addition, IntelePeer may also utilize sales agents to solicit customers by telephone or in person.

IntelePeer, however, has not yet developed brochures or other materials to be used in marketing

its services in South Dakota. IntelePeer does not plan to engage in multi-level marketing in South

Dakota. IntelePeer will comply with South Dakota law and the Federal Communications

Commission's ("FCC") regulations governing changing a customer's primary carrieres).
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15. 20: 10:32:03(15). Rural Carrier Interconnection.

IntelePeer does not currently seek to offer service in the area of a rural telephone

company.

16. 20:10:32:03(16) & 20:10:24:02(13). Current Authority to Provide Service.

IntelePeer currently is authorized to provide telecommunications services in Colorado,

the District of Columbia, Florida, Georgia, Illinois, Indiana, Maryland, Massachusetts, New

York, Oregon, Rhode Island, Texas and Washington State. IntelePeer is seeking authority to

provide telecommunications services in all other states. IntelePeer is also authorized by the FCC

to provide international and domestic interstate telecommunications services as a non-dominant

carrier. IntelePeerhas not been denied requested certification in any jurisdiction, nor has any

permit, license, or certificate been revoked by any authority. IntelePeer is currently in good

standing with all the afore mentioned states.

17. 20:10:32:03(17) & 20:10:24:02(10). Complaint Contact, Regulatory Contact, and
Handling of Customer Service Matters.

Questions concerning regulatory issues and the ongoing operations of IntelePeer should
be directed to;

Andre Simone, Chief Financial Officer
2855 Campus Drive, Suite 200
San Mateo, CA 94403
(650) 525-9200 (Tel)
(650) 287-2628 (Fax)
Email: asimone@intelepeer.com

For purposes of consumer inquiries, the customer contact information will be:

Andre Simone, Chief Financial Officer
2855 Campus Drive, Suite 200
San Mateo, CA 94403
(650) 525-9200 (Tel)
(650) 287-2628 (Fax)
Email;asimone@intelepeer.com
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The Commission contact for customer dispute resolution is:

Andre Simone, Chief Financial Officer
2855 Campus Drive, Suite 200
San Mateo, CA 94403
(650) 525-9200 (Tel)
(650) 287-2628 (Fax)
Email: asimone@intelepeer.com

Intelepeer's general e-mail address for all Commission informal customer complaints:
cs@intelepeer.com, or online at http://www.intelepeer.com/contactus/contactus.php.

IntelePeer's 24-hour customer service number is: (866) 780-8639.

In addition, all customer complaints may be directed to the following staff for resolution:

Andre Simone, Chief Financial Officer
2855 Campus Drive, Suite 200
San Mateo, CA 94403
(650) 525-9200 (Tel)
(650) 287-2628 (Fax)
Email: asimone@intelepeer.com

In the event of a billing dispute, IntelePeer will perform a review of the disputed billing amount

and attempt to reach a settlement to the mutual satisfaction of both parties. Following a full

investigation to determine whether or not the charges are improper, IntelePeer may adjust the

disputed bill.

18. 20:10:32:03(18) & 20:10:24:02(11). Policies Regarding Customer Billing and
Collection.

IntelePeer's customers will be billed directly by IntelePeer.

19. 20:10:32:03(19) & 20:10:24:02(12). Policies Regarding Solicitation of New

Customers

Applicant will comply with all applicable laws and regulations to prevent the

unauthorized switching of local service customers by the Applicant, its employees or agents. See

Paragraph 20 for more information.
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20. 20: 10:32:03(20) & 20: 10:24:02(8). Slamming and Cramming Complaints.

IntelePeer has never had complaints tiled against it with any state or federal commission

regarding the unauthorized switching of a customer's telecommunications provider and the act of

charging customers for services that have not been ordered.

21. 20:10:32:03(21) & 20:10:24:02(13). Availability of information.

Applicant will make its telecommunication rates, terms and conditions available to any

person by making IntelePeer's tariffs available upon request at its office and by posting them

online.

22.. 20:10:32:03(22) & 20:10:24:02(14). Notification of materially adverse changes.

IntelePeer will notify customers via mail 30 days in advance of materially adverse

changes to any rate, term, or condition of any telecommunications service being provided to

customer.

23. 20:10:32:03(23) & 20:10:24:02(19). Written Request For Waiver.

IntelePeer requests a waiver of the local exchange map requirement. IntelePeer seeks

authority to provide service statewide, and its local calling areas will mirror those of the

incumbent carriers.

24. 20: 10:32:03(24) & 20: 10:24:02(7). Federal Tax Identification Number and

South Dakota Sales Tax Number.

Applicant's federal tax identification number is 68-0556257. Applicant's South Dakota

sales tax number is S00027212.

25. 20: 10:32:03(25) & 20: 10:24:02(20). Other information.

IntelePeer is technically and managerially qualified to provide competitive local

exchange and interexchange services in South Dakota. Granting this Application will promote

the public interest by increasing competition in the provision of telecommunications services in

9
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South Dakota. IntelePeer will provide customers high quality, cost effective telecommunications

services, with an emphasis on customer service. In addition to driving prices closer to costs,

thereby ensuring just and reasonable rates, competition also promotes efficiency in the delivery

of services and in the development of new services. These benefits work to maximize the public

interest by providing continuing incentives for carriers to reduce costs while, simultaneously,

promoting the availability of potentially desirable services.

IV. CONCLUSION

For the reasons stated above, Applicant respectfully submits that the public interest,

convenience, and necessity would be furthered by a grant of this Application for the authority to

provide all types of facilities-based and resold local exchange and interexchange

telecommunications services.

Respectfully submitted,

N k
By: Ronald li'Del Sesto, Jr.

Nguyen T. Vu
BINGHAM MCCUTCHEN LLP
2020 K Street, NW
Washington, DC 20006
Tel: (202) 373-6254
Fax: (202) 373-6001

COUNSEL FOR APPLICANT

Dated: January 7, 2010
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I, BARRIEX SMIXH WINDSOR, SECREXARY OF SXAXE OF XHE SXATE OF

DELAWARE, DO HEREBY CERXIFY XHE AXXACHED IS A XRUE AND CORRECX

COpy OF XHE RESXAXED CERXIFICAXE OF "INXELEPEER, INC.", FILED IN
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AMENDED & RESTATED
CERTIFICATE OF INCORPORATION

OF
INrELEPEER, INC.

State or Delaware
Secretary of State

Division of" Co.tpOrations
Delivered' 02:01 PM 10/31/2008

FIIZD 02:00 I'M 10/31/2008
SRV 081083618 - 4231218 FILE

InteIePeer, InC., a corporation organized and existing under and by virtue of the
provisions ofthe General Corporation Law ofthe State ofDelaware (the "General Corporation Law"),

DOES HEREBY CERTIFY:

FIRST: That the name of this Corporation is IntelePeer, Inc. and that this Corporation
was originally incorporated pursuant to the General Corporation Law on October 5, 2006 under the name
Voex, Inc.

SECOND: That the Board ofDirectors duly adopted resolutions proposing to amend and
restate the Certificate of Incorporation of this Corporation, declaring said amendment and restatement to
be advisable and in the best interests of this Corporation and i1s stockholders, and authorizing the
appropriate officers of this Corporation to solicit the consent of the stockholders therefor, which
resolution setting forth the proposed amendment and restatement is as follows:

RESOLVED, that the Certificate of Incorporation of this Corporation be amended and
restated in its entirety as follows (the "BNt8ted Certificate"):

ARTICLE I'

The name ofthis Corporation is IntelePeer, Inc. (the "Corporation'').

ARTICLEll

The address of the registered office of this Corporation in the State of Delaware is
2711 Centerville Road, Suite 400, in the City of Wilmington, County ofNewcastle 19808. The name of
its registered agent at such address is Corporation Service Company.

ARTICLEm

The nature of the business or purposes to be oonduoted or promoted is to engage in any
lawful act or activity for which corporations may be organized under the General Corporation Law.

ARTICLE IV

A. authorization of Stock. This Corporation is authorized to issue two classes of
stock to be designated. respectively, common stock and preferred stock. The total number of shares that
this Corporation is authorized to issue is 80,000,000 shares of Common Stock, par value $0.0001 per
share (the "Common Sto~') and 43,760,592 shares of Preferred Stock, par value $0,0001 per share (the
'~Prefer,ed StQcIf'). The Preferred Stock shall be divided into three series, The first series of Preferred
Stock shall consist of 1,280,210 shares and shall be designated "Series A Preferred Stock." The second
series of Preferred Stock shall consist of 24,730,382 shares and shall be designated "Series B Preferred
Stock." The third series of Preferred Stock shall consist of 17,750,000 shares and shall be designated
"Series C Preferred StocJ('.
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Irrespective of any contrary provisions contained in Section 242(b)(2) of the General
Corporation Law, the number of authorized shares of Common Stock may be increased or decreased (but
not below the number of shares then outstanding) by the holders of shares of Common Stock voting
together with the holders of shares of Preferred Stock as a single class (on an as-converted to Common
Stock basis)~ and the holders ofshares ofCommon Stock shall not be entitled to a separate class vote with
respect thereto.

B. Bights. Preferen~s and Restrictions ofPrefelTed Stock. The rights, preferences,
privileges and restrictions granted to and imposed on the Preferred Stock are as set forth below in this
Article N(B).

I. Dividend Provisions.

(a) The holders of shares of Preferred Stock shall be entitled to receive dividends,
out of any assets legally available therefor, prior and in preference to any declaration or payment of any
dividend (payable other than in Common Stock or other securities and rights convertible into or entitling
the holder thereof to receive, directly or indirectly, additional shares of Common Stock of this
Corporation) on the Conunon Stock of this Corporation, at the applicable Dividend Rate (as defined
below), payable when, as and if declared by the Board of Directors. Such dividends shall not be
cumulative. Declared but unpaid dividends with respect to a share of Preferred Stock shall, upon
conversion of such share to Common Stock, be paid to the extent assets are legally available therefor
either in cash or in Common Stock (valued at the fair market value on the date of payment as determined
by the Board of Directors ofthis Corporation). The holders ofthe outstanding PrefelTed Stock can waive
any dividend preference that such holders shall be entitled to receive under this Section I upon the
affirmative vote or written consent of the holders of at least 66% of the shares of Preferred Stock then
outstanding (voting together as a single class and not as separate series, and on an as-converted basis).
For purposes of this subsection 1(a), "DividendRattt' shall mean (i) $0.0368 per annum for each share of
Series A Preferred Stock (as adjusted for any stock splits, stock dividends, combinations, subdivisions,
recapitalizations or the like with respect to the Series A Preferred Stock) (ii) $0.0590 per annum for each
share of Series B Preferred Stock (as adjusted for any stock splits, stock dividends, combinations,
subdivisions, recapitalizations or the like with respect to the Series B Preferred Stock) and (iii) $0.0848
per annum for each share of Series C Preferred Stock (as adjusted for any stock splits, stock dividends,
combinations, subdivisions, recapitalizations or the like with respect to the Series C Preferred Stock).

(b) Upon the Conversion of any shares of Series A Preferred Stock, Series B
Preferred Stock or Series C Preferred Stock into Common Stock as provided in Section 4, aU then accrued
dividends on such shares that are undeclared as of the date of Conversion shall be waived and all Series A
Preferred Stock, Series B Preferred Stock and Series C Preferred Stock dividends shall cease to accrue on
such converted shares.

(c) So long as any shares of Series B Preferred Stock or Series C Preferred
Stock shall be outstanding, no dividend, whether in cash or property, shall be paid or declared, nor shall
any other distribution be made, on any Series A Preferred Stock or Common Stock, nor shall any shares of
any Series A Preferred Stock or Common Stock of the Corporation be purchased, redeemed, or
otherwise acquired for value by the Corporation (except for acquisitions of Common Stock by the
Corporation pursuant to agreements which permit the Corporation to repurchase such shares upon
termination of services to the Corporation or in exercise of the Corporation's right of first refusal upon a
proposed transfer) until all dividends (set forth in Section l(a) above) on the Series B Preferred Stock and
Series C Preferred Stock shall have been paid or declared and set apart. The provisions ofthis Section l(c)
sha)) not, however, apply to (i) a dividend payable in Common Stock, or (ii) any repurchase of any
outstanding securities ofthe Corporation that is approved by the Corporation's Board ofDirectors, with such
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approval to include the approval ofeach of the Series B Director (as defined below) and the Series C Director
(as defined below).

(d) So long as any shares of Series A Preferred Stock shall be outstanding, no
dividend, whether in cash or property, shall be paid or declared, nor shall any other distribution be made, on
any Common Stock, nor shall any shares of any Common Stock of the Corporation be purchased, redeemed,
or otherwise acquired for value by the Corporation (except for acquisitions of Common Stock by the
Corporation pursuant to agreements which permit the Corporation to repurchase such shares upon tennination
of services to the Corporation or in exercise of the Corporation's right of first refusal upon a proposed
transfer) until all dividends (set furth in Section I(a) above) on the Series A Preferred Stock shall have been
paid or declared and set apart. The provisions ofthis Section l(d) shall not, however, apply to (i) a dividend
payable in Common Stock, or (ii) any repurchase of any outstanding securities of the Corporation that is
approved by the Corporation's Board ofDireetors.

(e) Subject to the foregoing clauses (a), (b), (c), and (d), after payment of
dividends described in Section l(a), any additional dividends or distributions shall be distributed out of
any assets legally available therefor, payable when, as and if declared by the Board of Directors, among
all holders of Common Stock and Preferred Stock in proportion to the number of shares of Common

.Stock that one held and/or would be held by each such holder if all shares of Preferred Stock were
converted to Common Stock at the then effective conversion rate.

2. Liquidation Preference. In the event of any Liquidation Event (as defined
below), either voluntary or involuntary, distribution of the proceeds of such Liquidation Event (the
"ProceedS") of this Corporation to the stockholders of this Corporation shall be made in the following
manner:

(a) the holders of the Series C Preferred Stock shall be entitled to receive, prior and
in preference to any distribution of the Proceeds to the holders of the Series B Preferred Stock, Series A
Preferred Stock and/or the Common Stock, by reason of their ownership of such stock, an amount equal
to the Original Issue Price per share (as dermed below) ofthe Series C Preferred Stock, plus all accrued or
declared but unpaid dividends on such share, for each share of Series C Preferred Stock then held by
them. If, upon the occurrence of such event, the Proceeds thus distributed among the holders ofthe Series
C Preferred Stock shall be insufficient to pennit the payment to such holders of the full aforesaid
preferential amounts, then the entire Proceeds legally available for distribution shall be distributed ratably
among the holders of the Series C Preferred Stock in proportion to the full preferential amount that each
such holder is otherwise entitled to receive.

(b) upon the completion of the distribution to the holders of Series C Preferred
required by subsection (a) of this Section 2 and before distribution of any remaining Proceeds to the
holders ofSeries A Preferred Stock and/or the Common Stock or any further distribution ofthe remaining
Proceeds to the holders of Series C Preferred Stock, the holders of the Series B Preferred Stock shall be
entitled to receive by reason of their ownership of such stock, an amount equal to the Original Issue Price
per share (as defined below) of the Series B Preferred Stock, plus all accrued or declared but, unpaid
dividends on such share, for each share of Series B Preferred Stock then held by them. If, upon the
occurrence of such event, the remaining Proceeds available for distribution among the holders of the
Series B Preferred Stock after completion of the distribution to the holders of Series C Preferred Stock
required by subsection (a) of this Section 2 shall be insufficient to pennit the payment to the holders of
the Series B Preferred Stock ofthe full aforesaid preferential amounts. then the entire remaining Proceeds
legally available for distribution after completion of the distribution to the holders of Series C Preferred
Stock required by subsection (a) of this Section 2 shall be distnbuted ratably among the holders of the
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Series B Preferred Stock in proportion to the full preferential amoWlt that each such holder is otherwise
entitled to receive.

(c) upon the completion of the distribution to the holders of Series C Preferred and
Series B Preferred Stock required by subsections (a) and (b) of this Section 2 and before distribution of
any remaining Proceeds to the holders of the Common Stock or any further distribution ofthe remaining
Proceeds to the holders of Series C Preferred Stock and Series B Preferred Stock~ the holders ofthe Series
A Preferred Stock shall be entitled to receive, by reason of their ownership ofsuch stoc~ an amount equal
to the Original Issue Price per share (as defined below) of the Series A Preferred Stoc~ plus all accrued
or declared but unpaid dividends on such share~ for each share of Series A Preferred Stock then held by
them. If~ upon the occurrence of such event1 the remaining Proceeds available for distribution to the
Series A Preferred Stock after completion of the distribution to the holders of Series C Preferred Stock
and Series B Preferred Stock required by subsections (a) and (b) of this Section 2, shall be insufficient to
permit the payment to such holders of the full aforesaid preferential amounts, then such remaining
Proceeds legally available for distribution after completion of the distribution to the holders of Series C
Preferred Stock and Series B Preferred Stock required by subsections (a) and (b) ofthis Section 2 shall be
distributed ratably among the holders of the Series A Preferred Stock in proportion to the full preferential
amount that each such holder is otherwise entitled to receive.

For purposes of this Restated Certificate~ "Original Issue Price" for the Series A
Preferred Stock. the Series B Preferred Stock and the Series C Preferred Stock shall mean $0.46 per share,
$0.7374 per share, and $1.0597 per share, respectively (each as adjusted for any stock splits~ stock
dividends, combinations1 subdivisions, recapitalizations or the like with respect to such series of Preferred
Stock).

(d) Upon completion of the distributions required by subsections (a)~ (b) and (0) of
this Section 21 all ofthe remaining Proceeds shall be distnouted among the holders of Common Stock and
Preferred Stock pro rata and with equal priority based on the number of shares of Common Stock held by
each such holder, with the shares of Preferred Stock being treated for this purpose as if they had been
converted to shares ofCommon Stock at the then applicable Conversion Rate.

(e) (i) For purposes of this Section 2, a "Liquidation Event1 shall include:
(A) any reorganization by way of share exchange~ consolidation or merger~ in one transaction or series of
related transactions (each, a c'combination transaction")l in which the Corporation is a constituent corporation or
is a party with another entity if, as a result of such combination transaction, the voting securities of the
Corporation that are outstanding immediately prior to the consummation ofsuch combination transaction
(other than any such securities that are held by an "Acquiring Stockholder," as defined below) do not represent,
or are not converted into1 securities of the surviving entity of such combination transaction (or such
surviving entity's parent entity if the surviving entity is owned by the parent entity) tb~ immediately after
the consununation ofsuch combination transaction, together possess at least a majority ofthe total votin.g power
of all securities of such surviving entity (or its parent entity, if applicable) that are outstanding immediately
after the consummation of such combination transaction, including securities of such surviving entity (or its
parent entity, if applicable) that are held by the Acquiring Stockholder; (B) a combination transaction in
which stockholders of the Corporation sell or otherwise transfer for consideration voting securities of the
Corporation that represent at least fifty percent (50%) of the total voting power of all then outstanding
securities oftbe Corporation; (C) a sale1 transfer, lease or other disposition ofall or substantially all ofthe
assets of the COrporation (including an exclusive license of all or substantially all of the Corporation's
intellectual property); or (D) a liquidation~ dissolution or winding up of the Corporation. For purposes of this
Section 21 an "Acquiring Stockholder"means a stockholder or stockholders ofthe Corporation that (i) merges
or combines with the Corporation in such combination transaction or (ii) owns or controls a majority of the
voting power ofanother entity that merges or combines with the Corporation in such combination transaction.
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For purposes of Section 2(e)(i)(B), a "combination transaction" shall not include a financing effected by the
Corporation for capital raising purposes. The treatment of any particular transaction or series of related
transactions as a Liquidation Event may be waived by the vote or written consent of the holders of at least
66% oftbe outstanding Series B and Series C Preferred Stock (voting together as a single class and not as
separate series, and on an as~converted basis).

(ii) In any Liquidation Event, ifany portion ofthe Proceeds received by this
Corporation or its stockholders is other than cash, its value will be deemed its fair market value as
determined in good faith by the Board of Directors of this Corporation (including the approval of the
Series B Director (as defined below) and Series C Director (as defined below», unless otherwise
determined pursuant to the definitive agreement governing such transaction. Any securities shall be
valued as follows:

(A) SeCurities not subject to investment letter or other similar
restrictions on free marketability covered by (B) below:

(1) If traded on a securities exchange or through the Nasdaq
National Market, the value shall be deemed to be the average of the closing prices of the securities on
such exchange or system over the thirty (30) trading~ay period ending three (3) trading days prior to the
closing ofthe Liquidation Event;

(2) If actively traded over-the-counter, the value shall be
deemed to be the average of the closing bid or sale prices (whichever is applicable) over the thirty (30)
trading-day period ending three (3) trading days prior to the closing ofthe Liquidation Event; and

(3) Ifthere is no active public market, the value shall be the
fair market value thereof. as mutually determined in good faith by the Board of Directors of this
Corporation (including the approval ofthe Series B Director and Series C Director).

(B) The method ofvaluation of securities subject to investment letter
or other restrictions on free marketability (other than restrictions arising solely by virtue of a
stockholder's status as an affiliate or former affiliate) shall be to make an appropriate discount from the
market value detennined as above in (A) (I), (2) or (3) to reflect the approximate fair market value
thereof, as determined in good faith by the Board of Directors of the Corporation (including the approval
of the Series B Director and Series C Director).

(iii) For purposes of determining whether the holders of the Preferred Stock
have received all amounts due to them under Sections 2(a). 2(b) and 2(c) above, the Proceeds distributed
or distributable to such holders of Preferred Stock shall include only cash and other property which such
holders of Preferred Stock receive upon the closing of the transaction constituting a Liquidation Event
under Section 2(e)(i), and whioh cash and other property is not subject to an "eam out" or similar
contingency, or subject to escrow or similar risk of forfeiture (the "LiquidaJlon Event Closing
Proceeds"). If subsequently the holders of Preferred Stock receive additional cash and other
property through an "eam out" or a release upon the occurrence of a contingency, and which additional
cash and other property is not subject to a risk of forfeiture (the '~Ltqllidotion Event Po,t--Closing
Proceeds'''), then at the time the holders of Preferred Stock receive the Liquidation Event Post~Closing

Proceeds such Proceeds will be deemed "received" by the holders of Preferred Stock under Sections 2(a),
.2(b) and 2{c) above.

(iv) Notice of Transaction. The Corporation shall give each holder of record
of Series A Preferred Stock, Series B Preferred Stock and Series C Preferred Stock prior written notice of
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any transaction described in Section 2(eXi) in connection with materials delivered to stockholders in
connection with the approval of such transaction not later than fifteen (15) days prior to the stockholders'
meeting called to approve such transaction, or fifteen (15) days prior to the closing of such transaction,
whichever is earlier> and shall also notify such holders in writing ofthe fmal approval of such transaction.
The first of such notices shall describe the material tenns and conditions ofthe impending transaction and
the provisions of this Section 2, and the Corporation shall thereafter give such holders prompt notice of
any material changes. The transaction shaH in no event take place sooner than fifteen (15) days after the
Corporation has given the first notice provided for herein or sooner than ten (10) days after this
corporation has given notice ofany material changes provided for herein.

(v) Waiver ofNotice. The holders of at least 66% of the outstanding shares
of Preferred Stock may, at any time upon written notice to the Corporation> waive any notice provisions
specified herein for the benefit of such holders> and any such waiver shall be binding upon the holders of
all such securities.

3. Redemption.

(a) Redemption B.equest. Subject to the terms and conditions of this Section 3 and
subject to any liquidation preference rights which may have been previously invoked under Section 2
hereo~ to the extent that any outstanding shares of Series C Preferred Stock and Series B Preferred Stock have
not been redeemed or converted into Common Stock at least three (3) days prior to the first date set for
redemption, the Corporation shall, upon receiving a written request at any time after ·September 30, 2013,
signed by the holders ofat least 66% ofthe then outstanding shares ofSeries C Preferred Stock and Series B
Pr~ferred Stock (voting together as a single class and not as separate series) to the extent it may lawfully do
so, redeem, (a ~IRei/emptiolf')on the date three (3) months following its receipt of such written redemption
request and on the last day ofeach calendar quarter thereafter (each referred to hereafter as a "Redemption
Date''), all the number of Series C PrefelTed Stock and Series B Preferred. Stock that are outstanding on the
date the Corporation receives such written redemption request. The Series C Redemption Price (as defined
below) and the Series B Redemption Price (as defined below) shalt be paid from any source of funds legally
available therefor, until all outstanding shares ofSeries C Preferred Stock and Series B Preferred Stock to be
redeemed have been redeemed or converted to Conunon Stock as provided in Section 4 or the request for
redemption bas been withdrawn or tenninated as provided below.

(b) Withdrawal or Termination ofRequest. A redemption request may be withdrawn
or terminated upon the request ofthe holders ofat least 66% ofthe issued and outstanding shares ofSeries C
Preferred Stock and Series B Preferred Stock (voting together as a single class and not as separate series) on the
date of the request for withdrawal or termination, but only with respect to the shares of Series C Preferred
Stock and Series B Preferred Stock that had not been redeemed in full in cash as of such Redemption
Date. After any such withdrawn or terminated redemption request, the shares of Series C Preferred Stock
and Series B Preferred Stock shall again be subject to redemption pursuant to this Section 3 upon the request
ofthe holders ofSeries C Preferred Stock and SeriesB Preferred Stock as provided above.

(c) Redemption Price. Upon a Redemption of Series C PrefelTed Stock and the Series
B Preferred Stock, the Corporation shall pay in cash to the holder of a redeemed share a sum equal to the
Original Issue Price multiplied by two, plus declared but W1paid dividends (the "Redemption Price"). The
Redemption Price shall be paid in cash.

(d) Holder Notice. At least fifteen (IS) but no more than thirty (30) days prior to the
Redemption Date, if the holders of Series C Preferred Stock and Series C Preferred Stock exercise their
right of Redemption pursuant to Section 3(a) above, written notice shall be mailed, first class postage
prepaid> to each holder of record (at the close of business on the business day next preceding the day on
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which notice is given) of the Series C Preferred Stock and Series B Preferred Stock to be redeemed, at the
address last shown on 1he records ofthe Corporation for such holder, notifYing such holder ofthe Redemption to
be effected, specifying the nwnber of shares to be redeemed from such holder, the Redemption Date, the
Redemption Price the manner in which payment shall be obtained, and calling upon such holder to swrender to
this Corporation, in the manner and at the place designated, such holder's certificate or certificates
representing the shares to be redeemed (the "HolderNotJce"). Except as provided in Section 3(e), each holder
of (i) Series C PrefeJTed Stock and (ii) Series B Preferred Stock to be redeemed shall surrender to 1his
Corporation on or after the Redemption Date the certificate or certificates representing such shares, in the
manner and at the place designated in the Holder Notice, and thereupon the Redemption Price ofsuch shares
shall be payable to the order ofthe person or entity whose name appears on such certificate or certificates as
the owner thereof in the manner specified in Section 3(c), and each surrendered certificate shall be
cancelled. In the event less than all the shares represented by any such certificate are redeemed, a new
certificate shall be issued representing the unredeemed shares.

(e) lYgb!§. From and after the Redemption Date, unless there shall have been a
default in payment ofthe Redemption Price, all rights ofthe holders of shares ofSerles C Preferred Stock
and Series B Preferred Stock designated for Redemption in the Holder Notice as holders of Series C
Preferred Stock and Series B Preferred Stock (except the right to receive the Redemption Price, upon
surrender of their certificate or certificates) shall cease with respect to such shares, and such shares shall not
1bereafter be transferred on the books of this Corporation or be deemed to be outstanding for any purpose
whatsoever. Ifthe funds ofthis Corporation legally available for Redemption of shares of Series C Preferred
Stock and Series B Preferred Stock on the Redemption Date are insufficient to redeem the total number of
shares of Series C Preferred Stock and Series B Preferred Stock to be redeemed on such date, (i) those
funds that are legally available shall be used to redeem the maximwn possible number of such shares ratably
among the holders of sucb shares to be redeemed in proportion to the amounts that the Series C Preferred
Stock and Series B Preferred Stock would otherwise have been entitled to receive ifall amounts payable on or
with respect to such Series C Preferred Stock and Series B Preferred Stock in such Redemption had been
paid in full and (ii) the Corporation will make best efforts to pursue a capital raising transaction to allow it to
complete such Redemption. If the Corporation is unable to raise enough capital to complete the
Redemption, the Corporation may complete such Redemption in thirty-six equal monthly installments,
including interest at 13% per annum. The shares of Series C Preferred Stock and Series B Preferred Stock
not redeemed shall remain outstanding and be entitled to all the rights and preferences provided herein.

4. Conversion. The holders of the Preferred Stock shall have conversion rights as
follows (the "Conversion Rights"):

(a) Bight to Convert. Each share of Preferred Stock shall be convertible, at the
option of the holder thereof, at any time after the date of issuance of such share, at the office of this
Corporation or any transfer agent for such stock, into such number of fully paid and nonassessable shares
of Conunon Stock as is determined by dividing the applicable Original Issue Price for such series by the
applicable Conversion Price for such series (the conversion rate for a series of Preferred Stock into
Common Stock is referred to herein as the "Conversion Rate" for suoh series») determined as hereafter

. provided, in effect on the date the certificate is surrendered for conversion. The initial Conversion Price
per share for each series of Preferred Stock shall be the Original Issue Price applicable to such series;
prOVided, however, that the Conversion Price for the Preferred Stock shall be subject to adjustment as set
forth in subsection 4(d).

(b) Automatic Conversion. Each share of Preferred Stock shall automatically be
converted into shares of Common Stock at the Conversion Rate at the time in effect for such series of
Preferred Stock immediately upon the this Corporation's sale ofits Common Stock in a finn commitment
underwritten public offering pursuant to a registration statement on Form S-1 or Fonn SB-2 under the
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Securities Act of 1933, as amended, that results in aggregate gross proceeds to the Corporation, net of
underwriting expenses, in excess of $50,000,000 (a "QualifiedPublic Offering") at an offering price per
share equal to three times (3x) the Original Issue Price for the Series C Preferred. Additionally, each
share of Preferred Stock shall automatically be converted into shares of Common Stock at the respective
Conversion Rates at the time in effect for such series of Preferred Stock immediately upon the date
specified by written consent or agreement of the holders of at least 66% ofthe then outstanding shares of
Series B Preferred Stock and Series C Preferred Stock (voting together as a single class and not as a
separate series, and on an as-converted basis).

(0) Mechanics QfCQnversion.

(i) Before any holder of Preferred Stock shall be entitled to voluntarily convert the
same into shares of Common Stock, such holder shall surrender the certificate or certificates therefor,
duly endorsed, (or shall execute and deliver such reasonable and appropriate documentation, including an
affidavit of loss, if such certificate or certificates, are lost, stolen or destroyed) at the office of the
Corporation or of· any transfer agent for the Preferred Stock, and shall give written notice to the
Corporation at such office that such holder elects to convert the same and shall state therein the name or
names in which such holder wishes the certificate for shares of Common Stock to be issued. The
Corporation shall, as soon as practicable thereafter, issue and deliver at such office to such holder of
Preferred Stock, or to such holder's nominee or nominees, a certificate or certificates for the nwnber of
shares of Common Stock to which such holder shall be entitled as aforesaid. Such conversion shall be
deemed to have been made immediately prior to the close of business on the date of such surrender of the
shares of Preferred Stock to be converted, and the person or persons entitled to receive the shares of
Common Stock issuable upon such conversion shall be treated for all purposes as the record holder or
holders of such shares of Common Stock on such date. If tbe conversion is in connection with an
underwritten offering of securities registered pursuant to the Securities Act of 1933, as amended, the
conversion may, at the option of any holder tendering Preferred Stock for conversion, be conditioned
upon the closing with the underwriters of the sale of securities pursuant to such offering, in which event
the persons entitled to receive the Common Stock upon conversion of the Preferred Stock shall not be
deemed to have converted such Preferred Stock until immediately prior to the closing of such sale of
securities.

(ii) Notwithstanding the foregoing, if any shares of Preferred Stock are converting
into shares of Common Stock pursuant to the provisions ofArticle lV, Section 4(b), the conversion shall
occur automatically without any further action by the holders of Preferred Stock affected thereby and
whether or not the certificates representing such shares of Preferred Stock are surrendered to the
Corporation or any transfer agent for the Preferred Stock. The Corporation shall not be obligated to issue
a certificate or certificates evidencing the shares of Common Stock resulting from the automatic
conversion unless the certificate or certificates evidencing such shares of Preferred Stock are either
delivered to the Corporation or any transfer agent for the Preferred Stock, or the holder ofPreferred Stock
notifies the Corporation or any transfer agent for the Preferred Stock that such certificate or certificates
have been lost, stolen or destroyed and executes an agreement reasonably satisfactory to the Corporation
to indemnifY the Corporation from any loss incurred by it in connection with such certificate or
certificates. The Corporation shall, as soon as practicable after such delivery, or such agreement and
indemnification in the case of a lost, stolen or destroyed certificate, issue and deliver to such holder of
Preferred Stock a certificate or certificates for the number of shares of Common Stock to which such
holder shall be entitled as aforesaid.

(d) Conversion Price Adjustments of Preferred Stock for Certain Dilutive Issuances.
Splits and Combinations. The Conversion Price of the Preferred Stock shall be subject to adjustment
from time to time as follows:
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(i)

(A) If this Corporation shall issue) on or after the date upon which a
share of Preferred Stock was first issued (the "Effective Date))), any Additional Stock (as defmed below)
without consideration or for a consideration per share less than the Conversion Price applicable to a series
of Preferred Stock in effect immediately prior to the issuance of such Additional Stoc14 the Conversion
Price for such series in effect immediately prior to each such issuance shall forthwith (except as otherwise
provided in this clause (i» be adjusted to a price determined by multiplying such Conversion Price by a
fraction: (x) the numerator of which is equal to the number of shares of Common Stock Outstanding (as
defined below) immediately prior to such issuance plus the number of shares of Common Stock which the
aggregate consideration received by this Corporation for the total number of Additional Stock so issued
would purchase at the Conversion Price in effect immediately prior to such issuance; and (y) the
denominator ofwhich is equal to the number of shares of Common Stock Outstanding (as defined below)
prior to such issuance plus the number of Additional Stock so issued. For purposes of this Section
4(dXiXA») the term "CDmllum Stock Outstandint' shall mean and include the following: (1) outstanding
Common Stock, (2) Common Stock issuable upon conversion of outstanding Preferred Stock, (3)
Common Stock issuable upon exercise of outstanding stock options and (4) Common Stock issuable upon
exercise (and, in the case of warrants to purchase Preferred Stock, conversion) of outstanding warrants.
Shares described in (1) through (4) above shan be included whether vested or unvested, whether
contingent or non-contingent, and whether exercisable or not yet exercisable.

(B) No adjustment of the Conversion Price for the Preferred Stock
shall be made in an amount less than one cent per share, provided that any adjustments that are not
required to be made by reason of this sentence shall be carried forward and shall be either taken into
account in any subsequent adjustment made prior to three (3) years from the date of the event giving rise
to the adjustment being carried forward) or shall be made at the end ofthree (3) years from the date ofthe
event giving rise to the a'ljustment being carried forward. Except to the limited extent provided for in
subsections (EX3) and (EX4), no adjustment of such Conversion Price pursuant to this subsection 4(d)(i)
shall have the effect of increasing the Conversion Price above the Conversion Price in effect immediately
prior to such adjustment.

(C) In the case of the issuance of Common Stock for cash) the
consideration shall be deemed to be the amount of cash paid therefor before deducting any reasonable
discounts) commissions or other expenses allowed) paid or incWTed by this Corporation for any
underwriting or otherwise in connection with the issuance and sale thereof.

(0) In the case of the issuance of the Common Stock for a
consideration in whole or in part other than cash, the consideration other than cash shall be deemed to be
the fair market value thereofas determined by the Board of Directors (including the approval ofthe Series
B Director and the Series C Director) irrespective ofany accounting treatment.

(B) In the case of the issuance of options to purchase or rights to
subscribe for Common Stoe~ securities by their terms convertible into or exchangeable for Common
Stock or options to purchase or rights to subscribe for such convertible or exchangeable securities, the
following provisions shall apply for purposes of determining the number of shares of Additional Stock
issued and the consideration paid therefore:

(1) The aggregate maximum number of shares of Common
Stoc~ deliverable upon exercise (assuming the satisfaction of any conditions to exeroisability) including
without limitation, the passage oftime) but without taking into account potential antidill.1tion adjustments)
of such options to purchase or rights to subscribe for Common Stock shall be deemed to have been issued
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at the time such options or rights were issued and for a consideration equal to the consideration
(detennined in the manner provided in subsections 4(d)(i)(C) and (d)(i)(D») if any, received by this
Corporation upon the issuance of such options or rights plus the minimum exercise price provided in such
options or rights (without taking into account potential antidilution adjustments) for the Common Stock
covered thereby.

(2) The aggregate maximum number of shares of Common
Stock deliverable upon conversion of, or in exchange (assuming the satisfaction of any conditions to
convertibility or exchangeability, including, without limitation, the passage of times but without taking
into account potential antidilution adjustments) for, any such convertible or exchangeable securities or
upon the exercise of options to purchase or rights to subscribe for such convertible or exchangeable
securities and subsequent conversion or exchange thereof shall be deemed to have been issued at the time
such securities were issued or sucb options or rights were issued and for a consideration equal to the
consideration, if any) received by this Corporation for any such securities and related options or rights
(excluding any cash received on account of accrued interest or accrued dividends), plus the minimum
additional consideration, if any, to be received by this Corporation (without taking into account potential
antidiJution adjustments) upon the conversion or exchange of such securities or the exercise ofany related
options or rights (the consideration in each case to be determined in the manner provided in subsections
4(d)(i)(C) and (dXi)(D».

(3) In the event of any change in the number of shares of
COllUDon Stock deliverable or in the consideration payable to this Corporation upon exercise of such
options or rights or upon conversion ofor in exchange for such convertible or exchangeable securities) the
Conversion Price of the Preferred Stock, to the extent in any way affected by or computed using such
options) rights or securities, shall be recomputed to reflect such change, but no further adjustment shall be
made for the actual issuance ofCommon Stock or any payment ofsuch consideration upon the exercise of
any such options or rights or the conversion or exchange of such securities.

(4) Upon the expiration of any such options or rights, the
termination of any such rights to convert or exchange or the expiration of any options or rights related to
such convertible or exchangeable securities, the Conversion Price ofthe Preferred Stocks to the extent in
any way affected by or computed using such optionss rights or securities or options or rights related to
such securities, shan be recomputed to reflect the issuance of only the number of shares of Common
Stock (and convertible or exchangeable securities that remain in effect) actually issued upon the exercise
of such options or rights, upon the conversion or exchange of such securities or upon the exercise of the
options or rights related to such securities.

(5) The number of shares of Additional Stock deemed
issued and the consideration deemed paid therefor pursuant to subsections 4(dXi)(E)(1) and (2) shall be
appropriately adjusted to reflect any change, termination or expiration of the type described in either
subsection 4(d)(iXE)(3) or (4).

(ii) ''AdditWnal Stock" shall mean any shares of Common Stock
issued (or deemed to have been issued pursuant to subsection 4(d)(i)(E» by this Corporation
on or after the Effective Date other than:

(A) shares of Preferred Stock or Common Stock issued pursuant to a
stock split, reverse stock split, reincorporation, reclassifications or combination of the Corporation's
capital stock, including shares issued prior to the date hereof in connection with the Corporationss
reincorporation in the State of Delaware and the previous reclassification of the Corporation's Series B
Preferred Stock;

WEST\2 I559665.8 -10-



(B) shares of Common Stock issuable or issued to directors, officers,
employees, and consultants of the Corporation directly or pursuant to stock or stock option plans,
agreements or other arrangements approved by the Board of Directors of the Corporation (including the
Series B Director and the Series C Director);

(C) shares of capital stock, or options or warrants to purchase capital
stock, issued to financial institutions or lessors in connection with commercial credit arrangements,
equipment financings, or similar transactions, which issuances are primarily for other than equity
financing purposes, and provided that such issuance of options or warrants is approved by the Board of
Directors, including the Series B Director and Series C Director;

(D) shares of Common Stock or Preferred Stock issuable upon
exercise of options and warrants outstanding as ofthe date offiling ofthis Restated Certificate: '

(E) shares of capital stock or warrants or options to purchase capital
stock issued in connection with bona fide acquisitions, mergers, or similar transactions, the terms of
which are approved by the Board ofDirectors, including the Series B Director and Series C Director;

(F) shares of Series C Preferred Stock issued or issuable pursuant to
the that certain Series C Preferred Stock Purchase Agreement dated on or around October 30, 2008, as the
same may be amended from time to time pursuant to its terms;

(0) shares of Common Stock issued or issuable upon conversion of
the Corporation's Preferred Stock; and

(11) shares of Common Stock issued or issuable in a Qualified Public
Offering.

The "Effective p~~ of Additional Stock shall mean the quotient determined by dividing the
total number of shares of Additional Stock issued or sold, or deemed to have been issued or sold by the
Corporation, into the aggregate consideration received, or deemed to have boon received by the Corporation for
such issue for such Additional Stock.

(iii) Adjustment For Stock Splits And Comhinations.. If the Corporation
shall at any time or from time to time after the Effective Date effect a subdivision of the outsmnding
Common Stock without a corresponding subdivision of the Preferred Stock, the Conversion Price for the
applicable series ofPreferred Stock in effect immediately before that subdivision shaU be proportionately
decreased. Conversely, ifthe Corporation shall at any time or from time to time after the Effective Date
combine the outstanding shares of Common Stock into a smaller number of shares without a
con'esponding combination of the Preferred Stock, the Conversion Price for the applicable series of
Preferred Stock in effect immediately before the combination shall be proportionately increased. Any
adjustment under this Section 4(ii) shall become effective at the close ofbusiness on the date the subdivision or
combination becomes effective.

(iv) Adjus.tment For Common Stock Dividends And Distributions. If the
Corporation at any time or from time to time after the Effective Date makes, or fixes .a record date for
the determination ofholders of Common Stock entitled to receive, a dividend or other distnbution payable
in additional shares ofCommon Stock, in each such event the Conversion Price for the applicable series
of Preferred Stock that is then in effect shall be decreased as of the time of such issuance or, in the
event such record date is fixed, as of the close of business on such record date, by multiplying the
Conversion Price then in effect by a fraction (i) the numerator of which is the total number of shares of
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Common Stock issued and outstanding immediately prior to the time of such issuance or the close of
business on such record date, and (ii) the denominator of which is the total number of shares of Common
Stock issued and outstanding immediately prior to the time of such issuance or me olose of busineSs on such
record date plus the number of shares of Common Stock issuable in payment of such dividend or
distribution: provided, however, that if such record date is fixed and such dividend is not fully paid or ifsuch
distribution is not fully made on 1he date fixed therefor, the Convel'Sion Price shall be recomputed
accordingly as of the close of business on such record date and thereafter the Conversion Price shall be
adjusted pursuant to this Section 4(iil) to reflect the actual payment, if ·any, of such dividend or
distribution.

(v) Adjustment For Reclassification. Exchange And Substitution. If at any
time or from time to time after the Effective Date, the Common Stock issuable upon the conversion ofthe
Preferred Stock is changed into the same or a different number of shares of any class or classes of stock,
whether by recapitalization, reclassification or otherwise (other than pursuant to a transaction deemed to
be a Liquidation Event pursuant to Section 2(e)(i) or a subdivision or combination of shares or stock
dividend or a reorganization, merger, consolidation or sale ofassets provided for elsewhere in this Section
4), in any such event each holder ofPreferred Stock shall have the right thereafter to convert such stock into
the kind and amount of stock and other securities and property receivable upon such recapitalization,
classification or other change by holders of the maximum number of shares of Common Stock into which
such shares of Preferred Stock could have been converted immediately prior to such recapitalization,
reclassification or change, aU subject to further adjustment as provided herein or with respect to such other
securities or property by the terms thereof.

(e) Reorganizations. Mergers Or Consolidations. Ifat any time or from time to time
after the Effective Date, there is a capital reorganization of the Common Stock or the merger or
consolidation of the Corporation with or into another corporation or another entity or pel'Son (other than
pursuant to a transaction deemed to be a Liquidation Event pursuant to Section 2(e)(i) or a recapitalization,
subdivision, combination., classification, exchange or substitution of shares provided for elsewhere in this
Section 4). as a part ofsuch capital reorganization, provision shall be made so that the holders ofthe Preferred
Stock shall 1hereafter be entitled to receive upon Conversion of such Preferred Stock 1he number of shares of
stock or other securities or property of the Corporation to which a holder of the nwnber of shares of
Common Stock deliverable upon Conversion would have been entitled on such capital reorganization,
subject to adjustment in respect of such stock or securities by the terms thereof. In any such case,
appropriate adjustment shall be made in the application of the provisions ofthis Section 4 with respect to the
rights ofthe holders ofsuch Preferred Stock after the capital reorganizmion to the end that the provisions ofthis
Section 4 (including a<ljustment ofthe Conversion Price then in effect and 1he number of shares issuable upon
Conversion of such Preferred Stock) shall be applicable after that event and be as nearly equivalent as
practicable.

(t) No Impairment. The Corporation shall not, by amendment of its Certificate of
Incorporation or through any reorganization, recapitalization, transfer of assets, consolidation, merger,
dissolution, issue or sale of secwities, or any other voluntaty action, avoid or seek to avoid the observance or
performance of any of the tenns to be observed or performed hereunder by the Corporation, but shall at all
times in good faith assist in the canying out of all the provisions of this Section 4 and in the taking of all
such action as may be necessary or appropriate in order to protect the Conversion Rights of the holders of
Preferred Stock against impairment. .

(g) No Fractional Shares. No fractional shares shall be issued upon the Conversion of
any share or shares of Preferred Stock. and the number of shares of Common Stock to be issued shall be
rounded to the nearest whole share. Whether or not fractional shares are issmtble upon such Conversion shall
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be determined on the basis ofthe total number ofshares ofPreferred Stock the holder is at the time converting
into Conunon Stock and the number ofshares ofCommon Stock issuable upon such aggregate Conversion.

(h) Certificate As To Adjustment. Upon the occurrence of each adjustment or
readjustment of the Conversion Price ofPreferred Stock pursuant to this Section 4, the Corporation, at its
expense, shall promptly compute such adjusbnent or readjUSbnent in accordance with the tenus hereof and
prepare and furnish to each holder of such Preferred Stock a certificate setting forth such adjus1ment or
readjustment and showing in detail the facts upon which such adjustment or readjustment is based. The
Corporation sball, upon the written request at any time ofany holder ofPreferred Stoc~ finnish or cause to be
furnished to such holder a like certificate setting forth: (i) such adjustment and readjustment, (ii) the
Conversion Price for such Preferred Stock at the time in effect, and (iii) the number of shares of Common
Stock and the amoWlt, ifany, ofother property that at the time would be received upon the Conversion ofa share
ofsuch Preferred Stock.

(i) Notices Of Recsm} Dam. In the event of any taking by the Corporation of a
reward of the holders of any class of securities for the purpose of determining the holders thereofwho are
entitled to receive any dividend or other distribution, any right to subscn'be for, purchase, or otherwise
acquire any shares of stock of any class or any other securities or property, or to receive any other right,
the Corporation shall mail to each holder of Preferred Stock at least 10 days' prior written notice
specifying the date on which any such record is to be taken for the purpose of such dividend, distribution,
or right, and the amount and character of such dividend, distribution, or right. No event described herein
shall take place sooner than ten (10) days after this Corporation has given the first notice provided for herein;
provided, however, that subject to compliance with the General Corporation Law such periods may be
shortened or waived upon the written consent ofthe holders ofPreferred Stock that represent at least 66% of
the voting power ofall then outstanding shares of such Preferred Stock (voting together as a single class and
not as separate series, and on an as-converted to Conunon Stock basis).

0) Reservation Of Stock Issuable Upon Conversion. The Corporation shall at aU
times reserve and keep available out of its authorized but unissued shares of Common Stock, solely for
the purpose of effecting the Conversion of shares of Preferred Stoc~ such number of its shares of
Common Stock as shall from time to time be sufficient to effect the Conversion of all outstanding shares of
such Preferred Stock; and if at any time the number of authorized but unissued shares of Common Stock
shall not be sufficient to effect the Conversion of all the outstanding shares ofPreferred Stoc~ in addition to
such other remedies as shall be available to the holder of such Preferred Stock, the Corporation shall take
such corporate action as may, in the opinion of its counsel, be necessary to increase its authorized but
unissued shares ofCommon Stock to such number ofshares as shaD be sufficient for such purposes, including,
without limitation, engaging in best efforts to obtain the requisite stockholder approval of any necessary
amendment to this Certificate ofIncorporation.

(k) Notices. Any notice required by the provisions of this Section 4 to be given to the
holders of shares of Preferred Stock shall be deemed given if deposited in the United States mail, postage
prepaid, and addressed to each holder of record at the holder's address appearing on 1he books of the
Corporation.

5, Voting Rigbj§.

(1) General Voting Rights. The holder of each share of Preferred Stock shall have
the right to one vote for each share of Common Stock into which such Preferred Stock could then be
converted, and with respect to such vote~ such holder shall have full voting rights and powers equal to the
voting rights and powers of the holders of Common Stock, and shall be entitled, notwithstanding any
provision hereof, to notice of any stockholders' meeting in accordance with the Bylaws of this
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Corporation, and except as provided in subsection 5(b) below with respect to the election of directors by
the separate class vote ofthe holders ofCommon Stock or with respect to other matters required by law to
be submitted to a class vote, shall be entitled to vote, together with holders of Common Stock, with
respect to any question upon which holders of Common Stock have the right to vote. Fractional votes
shall not, however, be permitted and any fractional voting rights available on an as-converted basis (after
aggregating all shares into which shares ofPreferred Stock held by each holder could be converted) shall
be rounded to the nearest whole number (with one-halfbeing rounded upward).

(m) voting for the Election ofDirectors.

(i) As long as any shares of Series B Preferred Stock remain outstanding,
the holders of such shares of Series B Preferred Stock, voting as a separate series, shall be entitled to
elect one (1) director of this Corporation at any election of directors {the "Series B Director}. The
Series B Director may be removed from the Board only by the affirmative vote of the holders of a
majority of the Series B Preferred Stock voting as a separate series.

(ii) As long as any shares of Series C Preferred Stock remain outstanding,
the holders of such shares of Series C Preferred Stock. voting as a separate series, shall be entitled to
elect one (1) director of this Corporation at any election of directors (the "Series C Director'). The
Series C Director may be removed from· the Board only by the affinnative vote of the holders of a
majority ofthe Series C Preferred Stock voting as a separate series.

(iii) The holders of outstanding Common Stock, voting as a separate class,
shall be entitled to elect two (2) directors oftMs Corporation at any election of directors (the "Common
Directors"). Each Common Director may be removed from the Board only by the affirmative vote of
the holders of a majority ofthe Common Stock voting as aseparate class.

(iv) The holders of Preferred Stock and Common Stock (voting together as
a single class and not as separate series, and on an as-converted basis) shall be entitled to elect three (3)
directors of this Corporation (the "Mmual Directors"). Each Mutual Director may be removed from
the Board only by the affirmative vote of the holders of a majority ofthe Common Stock and Preferred
Stock, voting as a single class and not as separate series, and on an as...converted basis.

Notwithstanding the provisions of Section 223(a)(1) and 223{a)(2) of the General
Corporation Law, subject to any agreement among the stockholders of this Corporation, any vacancy,
including newly created directorships resulting from any increase in the authorized number of directors or
amendment of this Restated Certificate, and vacancies created by removal or resignation of a director,
may be filled by a majority of the directors then in office, though less than a quorum, or by a sole
remaining director, and the directors so chosen shall hold office until the next annual election and until
their successors are duly elected and shall qualify, unless sooner displaced; provided, however, that where
such vacancy occurs among the directors elected by the holders ofa class or series of stock, the consent of
a majority-in-interest of the holders of shares of such class or series shall be required prior to any such
action by the Board.

6. Protective Provisions.

(n) The Corporation shall not (by amendment, merger, consolidation or otherwise)
without first obtaining the approval (by vote or written consent, as provided by law) of the holders of at
least 66% ofthe then outstanding shares ofSeries B Preferred Stock and Series CPreferred Stock (voting
together as a single class, not as a separate series and on an as converted basis) take any of the following
actions:
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(i) amend this Corporation's Restated Certificate or its Bylaws;

(ii) authorize or issue or obligate itself to issue, any equity security
(including any other security convertible into or exercisable for any such equity security) except for
compensatory issuances and in lease, borrowing and comparable transactions, in each such case,
without first obtaining the approval of(i) the Series CDirector and (ii) the Series BDirector;

(iii) redeem, purchase or otherwise acquire (or pay into or set aside for a
sinking fund for such purpose) any share or shares of Preferred Stock or Common Stock; provided,
however, that this restriction shall not apply to the repurchase of shares at cost of Common Stock from
employees, officers, directors, consultants or other persons perfonning services for this Corporation or
any subsidiary pursuant to agreements under which this Corporation has the option to repurchase such
shares upon the occurrence of certain events, such as the termination of employment or service, or
pursuant to a right offrrst refusal, with the approval ofthe Series C Director and the Series B Director;

(iv) declare or pay a dividend to or distribute any property to holders of
Common Stock or holders of Series A Preferred Stock, except as required in connection with a
Liquidation Event;

(v) authorize the liquidation, dissolution, recapitalization, reorganization
or filing for bankruptcy ofthis Corporation;

(vi) prior to October 31, 2011, consummate a Liquidation Event, unless the
per share proceeds distributable to the holders of Series C Preferred Stock, free of any restrictions or
contingencies (including, but not limited to, any proceeds subject to an "earn out" or similar
contingency, or subject to escrow or similar risk of forfeiture), is equal to or exceeds three times (3x)
the Original Issuance Price per share of Series C Preferred Stock (as adjusted for any stock splits, stock
dividends, combinations, subdivisions, recapitalizations or the like with respect to the Series C
Preferred Stock);

(vii) materially change the nature ofthe Corporation's business;

(viii) change the authorized number of directors of this Corporation or
delegate substantial board authority to committees;

(ix) authorize the issuance of any securities by a subsidiary of the
Corporation to any other person other than the Corporation;

(x) authorize the increase of the number of shares issuable under any stock
option or purchase plan without first obtaining the approval of(i) the Series CDirector and (ii) the Series
BDirector;

(xi) transact with an affiliate or stockholder other than in the ordinary
course ofbusiness; or

(xii) authorize or issue debt instruments that obligate the Corporation to
repay more than $5,000,000 ofprincipal.

(0) The Corporation shall not (by amendment, merger, consolidation or otherwise)
without first obtaining the approval (by vote or written consent, as provided by law) ofthe holders of 65%
of the then outstancling shares of Series B Preferred Stock (i) alter or change the rights, preferences or
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privileges of the shares of the Series B Preferred Stock in a manner that would materially and adversely
affect such shares in a manner different than the Series C Preferred Stock or (ii) authorize additional
shares of Series B Preferred Stock.

(P) The Corporation shall not (by amendment, merger, consolidation or otherwise)
without first obtaining the approval (by vote or written consent, as provided by law) of the holders of a
majority ofthe then outstanding shares ofSeries C Preferred Stook (i) alter or change the rights, preferences
or privileges ofthe shares ofthe Series C Preferred Stock in a manner that would materially and adversely
affect such shares in a manner different than the Series B Preferred Stock or (ii) authorize additional
shares of Series C Preferred Stock.

7. Status of Converted Stock. In the event any shares of PrefelTed Stock shall be
converted pursuant to Section 4 hereof, the shares so converted shall be cancelled and shall not be
issuable by this Corporation. The Restated Certificate ofthis Corporation shall be appropriately amended
to effect the corresponding reduction in this Corporation's authorized capital stock.

C. Common Stock. The rights, preferences, privileges and restrictions granted to
and imposed on the Common Stock are as set forth below in this Article N(C).

1. Dividend Rights. Subject to the prior rights of holders of all classes of stock at
the time outstanding having prior rights as to dividends, the holders of the Common Stock shall be
entitled to receive, when. as and if declared by the Board of Directors, out of any assets of this
Corporation legally available therefor, any dividends as may be declared from titne to time by the Board
ofDireetors.

2. Liqyidation Rights. Upon the liquidation, dissolution or winding up of this
Corporation, the assets of this Corporation shall be distributed as provided in Section 2 of Article IV(B)
hereof.

3. Redemption. The Common Stock is not redeemable at the option ofthe holder.

4. Voting Rights. The holder of each share of Common Stock shall have the right
to one vote for each such share. and sha)) be entitled to notice ofany stockholders' meeting in accordance
with the Bylaws of this Corporation, and shall be entitled to vote upon such matters and in such manner
as may be provided by law.

ARTICLE V

In furtherance and not in limitation of the powers conferred by the laws ofthe State ofDelaware:

A. The Board of Directors of this Corporation is expressly authorized to adopt,
amend or repeal the Bylaws ofdle Corporation.

B. Elections of directors need not be by written ballot unless the Bylaws of the
Corporation shall so provide.

C. The books ofthe Corporation may be kept at such place within or without the State of
Delaware as the Bylaws of the Corporation may provide or as may be designated from time to time by the
Board ofDirectors of1he Corporation.
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ARTICLE VI

Whenever a compromise or arrangement is proposed between Corporation and its creditors or any
class of them and/or between the Corporation and its stockholders or any class of them) any court of
equitable jurisdiction within the State of Delaware may) on the application in a summary way of the
Corporation or of any creditor or stockholder thereof or on the application of any receiver or receivers
appointed for the Corporation under the provisions of §291 of Title 8 of the General Corporation Law or on
the application of trustees in dissolution or of any receiver or receivers appointed for this Corporation
under §279 ofTitle 8 ofthe General Corporation Law order a meeting of the creditors or class of creditors,
and/or of the stockholders or class of stockholders of the Corporation) as the case may be) to be summoned
in such manner as the said court directs. If a majority in number representing three-fourths in value of
creditors or class of creditors) andlor of the stockholders or class of stockholders of the Corporation) as the
case may be, agree to any compromise or arrangement and to any reorganization of the Corporation as a
consequence of such compromise or arrangemen4 the said compromise or arrangement and the said
reorganization shal~ ifsanetiol'l-ed by the court to which the said application has been made, be binding on all
the creditors or class ofcreditors, and/or on all the stockholders or class ofstockholders, ofthe Corporation,
as the case may be, and also on the Corporation.

ARTICLE VII

A director of the Corporation shall not be liable to the Corporation or its stockholders for
monetaty damages for breach of fiduciary duty as a director) except to me extent that exculpation from
liability is not pennitted under the General Corporation Law as now in effect or as it may hereafrer be amended.
No amendment or repeal ofthis Article VlI shall apply to or have any effect on the liability or alleged liability
of any director of the Corporation for or with respect to any acts or omissions of such director occurring prior
to such amendment or repeal.

ARTlCLEVDl

The CorpoJ1l.tion shall, to the maximum extent permitted from time to time under the law of the
State of Delaware, indemnify and upon request shall advance expenses to any person who is or was a
party or is threatened to be made a party to any threatened, pending or completed action, sui4 proceeding or
claim, whether civil, criminal, administrative or investigative, by reason ofthe feet that such person is or was
or has agreed to be a director or officer ofthe Corporation or while a director or officer is or was serving at
the request of the Corporation as a director, officer, partner, member, trustee, employee or agent of any
corporation, partnership, joint venture, trust or other enterprise, including, without limitation, servioe with
respect to employee benefit plans, against expenses (including, without limitation, attorney's fees and
expenses)) judgments, fines, penalties and amounts paid in settlement incurred in connection with the
investigation, preparation to defend or defense of such action, suit. proceeding or claim; provided, however,
that the foregoing shaJl not require the Corporation to indemnity or advance expenses to any person in
connection, witb, any action, sui~ proceeding, claim or counterclaim initiated by or on behalfof such person.
Such indemnification and advancement of expenses shall not be exclusive of other indemnification rights
arising as a matter oflaw, under any Bylaw, agreement, vote ofdirectors or stockholders or otherwise, both as
to action ill such person's official capacity and as to action in another capacity while holding such office, and
shall inure to the benefit of the heirs and legal representatives of such person. Any person seeking
indemnification under this Article VIll shall be deemed to have met the standard of conduct required for
such indemnification unless the contrary shall be established. Any repeal or modification of the foregoing
pro.visions of this Article VIII shall not adversely affect any right or protection ofa director or officer of the
Corporation with respect to any acts or omissions of such director or officer occurring prior to such repeal or
modification.
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The Corporation shall have the power to purchase and maintain, at its expense, insurance on behalf
of any person who is or was a director, officer. employee or agent of the Corporation, or is or was serving
at the request of the Corporation as a director, officer, employee Of agent of another corporation,
partnership, joint venture, trust or other enterprise, against any expense, liability or loss asserted against such
person and incurred by such person in any such capacity. or arising out ofsuch person's status as such, whether
or not the Corporation would have the power to indemnifY such, person against such expense, liability or loss
Wlder the General Corporation Law or the tenns ofthe Restated Certificate.

ARTICLE IX

To the maximum extent permitted from time to time under the law of the State of Delaware, the
Corporation renounces any interest or expectancy of the Corporation in, or in being offered an
opportunity to participate in, business opportunities that are from time to time presented to its officers,
directors or stockholders or the affiliates of the foregoing, other than those officers, directors, stockholders
or affiliates who are employees of the Corporation. No amendment or repeal ofthis Article IX shall apply to
or have any effect on the liability or alleged liability ofany such officer, director, stockholder or affiliate for
or with respect to any business opportunities of which such officer, director, stockholder or affiliate
becomes aware prior to sucb amendment Of repeal.

ARTICLE X

In accordance with Section 203(b)(1) oftile General Corporation Law relating to the application of
Section 203 thereof, the Corporation shall not be governed by Section 203 ofthe General Corporation Law.

ARTICLE XI

To the maximum extent permitted from time to time under the law of the State of Delaware, the
Corporation renounces any interest or expectancy of the Corporation in, or in being offered an
opportunity to participate in, business opportunities that are from time to time presented to its officers,
directors or stockholders or the affiliates of the foregoing, other than those officers, directors, stockholders
or affiliates who are employees ofthe Corporation. No amendment or repeal ofthis Article XI shall apply to
or have any effect on the liability or alleged liability ofany such officer, director, stockholder or affiliate for
or with respect to any business opportunities of which such officer, directOf, stockholder or affiliate
becomes aware prior to such amendment or repeal.

ARTICLEXD

To the extent that this Corporation is subject to Section 2115 of the California General
Corporation Law. in connection with repurchases by this Corporation of its Common Stock from
employees, officers, directors, advisors, consultants or other persons performing services for this
Corporation or any subsidiary pursuant to agreements under which this Corporation has the option to
repurchase such shares at cost upon the occurrence of certain events, such as the termination of
employment, Sections 502 and 503 of the California Corporations Code shall not apply in all or in part
with respect to such repurchases.

ARTICLE XlII

The Corporation reserves the right to amend or repeal any provision contained in this Restated
Certificate, in the manner now or hereafter prescribed by statute, and all rights conferred upon a stockholder are
granted subject to this reseMtion.
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* * *
TIDRD: The foregoing amendment and restatement was approved by the holders of the

requisite number ofshares of said Corporation in accordance with Section 228 ofthe General Corporation
Law.

FOURTH: That said Restated Certificate, which restates and integrates and further
amends the provisions of this Corporation's Certificate of Incorporation, has been duly adopted in
accordance with Sections 242 and 24S ofthe General Corporation Law.
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IN WITNESS WHEREOF, the undersigned has caused this Amended and Restated Certificate of
Incorporation to be executed by Andre Simone, its Chief Financial Officer, this 31st day of October,
2008.

IntelePeer, Inc.

lsI Andre Simone
Andre Simone, ChiefFinancial Officer
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CORRECT AN DRORIN THE
AMEl4DED AND RUTADD

CDTD'ICATEOJ'INCORPORATION 01
JNTBLEPUR, INC.

J'JLED IN THE oFJ'Ia OFTBJ:.8.lCRETARY OF STATE OFTBE
STATE OFDELAWARE ONOCTOBER31,2808

I.

I

1I1to1ePeer, IDe., a corporadoQ organi2ed q:od oxUting under the laws oftbe State of
J)elawBte; hetoby ecrdfieI as 1bJ1ows:

J. The nameof1he COIJ'OIBtio.a is1DtelePeer, Inc.

2. AD. Amcaded and Restated Certificate of1DcoIpondioo (the~
Cedit1ciV!') was filed with the Secteau:y of8tate oftho StaID ofDeIaware on October 31~2OO8,
melsaidRe8latld CertUJcato teqUires COIROtioo as permittedby Secdon 103 oftile <3eD.oJ1d
CwporationLaw oftbo State ofDelawarc.

3. . The bJaccu1'aey ell'dofect·ofsaid Rtsra10d~ to be coueeted is as follows:
~ (i), (Ii), (Ui).aud (tv) ofArticle lV, Section B(S)(m) shDuId have 't'llqnSSly provJded
tor·removiJ. ofctirectotsby "vote orwriUeD 00DSelIlt- of1be applieable stoakholders.

4. Article lV, Sectioo B(S)(m) is ooueeted to read inits eJdirc,ty as~

(l) As long as any sbal:e$ of Series B~ Stock taDain
outpmdin& the holders ofsuch shares' ofSeries B~ed~ votfDg 88 aaepmate Bedel,
Ihal1 be en1it1ed to wect o.no (1) directot of 1bis CoJpotatiOl1 at any e1eotb1 ofditecto,ts (tho
"&ria 11~ The Series B Din:ctw may be removed hm the BQard obly by the
aftbmative vote or 'WJiUm COD8OI1t ortbc holders ofa~ority ortbc Saies B PJtaem:J. Stock
votiD8 as asepatat.o series.

(U') M long as atJ.y Ilba1w of Series c Prefatod. Stoek remain
wtsIilMin& the ho1d«s of such shares ofSerieIJ C Prefemd Stock, votiDg as a sepa:rate s•.
abBlI bo eatitIed to elect one (1) dimU of'this CoIporatioo at any cleotion of dheet«>rs (the
"&.riel C.DiIw:to7'). The Series C Direc(or may be removed ftom tho Board oaJy by the
a1firmadve vote or wdtten consent oft1le holders ofa nudorlty ofthc Series CPtetated Stook
voting as. separato series.

(iii) 'J'ht; holdess of outstanding Conunon Stock, voting lIS a separate
class, Ibal1 be CIltltled to elect two (2) dkectara oftis CotporaUon at any olection ofdit1lctors
(tbe~ lJiM:tod'). Bach Common Dhecfor may be~ed tMm 1hc B.ocd oaly by
fbe AffinDetive vote orWJittea coosout of1he holden ofa majOrlty oftbc Common Stock 'fotiDg
as a separate class. '



· (IV) The holders of P1efeaed Stock 8Dd Cclmmon Stock (voting
togdber as a sloglc class and DOt is separate sedes, aM OIl an~ basis) shaD be
catit1ed to elect thNe (3) .c1irec1ors oftbii Capcmdion (the "M1ItMl1Hm:ttJrl"). Bach Mutual
))jzectormay beranoved .tiom the Board only by tho afRnnetive vote or written consent of1he
bo1dCIS ofa IDIUorlt)' of the Common Stoc1c 8JId PIeftued S1ock; votiDg .. a single class and
_ 88 scpaIate series, aDd on lU1 as-eo1lverted basis.

Notwitbatanding the provisiODS ofSection 223(a)(l) aud 223(a~) ofthe Oeneml
CoJpOlation Law, sabjeae to 1Il)'.agreement~ the atoctho1ders of this CoJ:pomtIon. any
~. iacludillg newly created dim:toJBIiips l'e8U1tiDg fi:om any iDcnase in the autfaized
DIIUIbea' ofc1b'ectors or~ oftbis Restated Certificate. and vanemios creat.ed by remoVll
at resiguation ora director. may be filled by a DUority oftho dbootca1hca in oftice,1housh less
thID a~ orby asolemnaining director, and tho direcIols so chosen IbaU hold oftibe UDtil
die nm IDJIUII1 e10cd0n and umiI 1heir successoB are duly e1eaed 8Dd shall qualify. uolcas
8OQIICI' dispJaeed; proYidad, howew.r, thatwbare sud1 'V8ClIII01 occurs amoagthe directoIs eJecIcid
by tht; ho1dcts ofa class or series ofstock, the consent ofa DJIjodty-fa-iDteRst ot1he hDlders of
sbaros of lIUCh class or series shall be ~uired pdOl to any Buchaotionby ft1c BoaM.
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IN Wl'1'NESS WIIEREOli'.lntclcPeer, Inc. bas caused this~ ofComotioa to
•~ IDd Rcs1utod CertIficate OfIncorpomtiOD 10 be signed by its duly authorized ofBccr
fb115. day ofNovember~ 2008.
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I

IN WITNESS WHEREOF, lntelePeer, Inc. has caused this Certificate ofCorrection to
the Amended and Restated Certificate ofIncorporation to be signed by its duly authorized officer
this 3ed day ofNovember, 2008.

ChiefFinancial Officer
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Sf:ate or Delaware
secretary oL st:ate

Divildou of Cozporatious
Delivered 05:l9 .PM 04/14/2009

FlLli:D 05:15 PM 04/14/2009
SRV 090.362614 - 42"-218 FIJ:ZCERTIFICATE OF AMENDMENT

TOTBE

AMENDED AND RESTATED CERTIFICATE OFlNCORPORATlON

OF

INTELEPEER, INC.

IntelePeer, Inc., a corporation organized and existing under the laws of the State of'Delaware (the
. "CorporatioP"), hereby certifies as follows:

1. The flI'St paragraph of Section A of Article IV of the Corporation's Amended and
Restated Certificate ofIncoIporation (the "Certificate") presently reads as follows:

"A\l~tion of Stock, This CoJporation is authorized to issue two classes of stock to be
designated, respectively, common stock and preferred stock, The total number ofshares that this
Corporation is authorized to issue is 80,000,000 shares of Common Stock, par value $0.0001 per
share (the "Common Stock») and 43,760,592 shares of Preferred Stock, par value $0.0001 pel'
sbare (the "Preferred Stoc~'). The Prefened Stock shall be divided into three series. The first
series of Preferred Stock shall consist of 1,280/210 shares and shall be designated "Series A
Preferred Stock," The second sedes of Prefelfed Stock shall consist of 24,730,382 shares and
shall be designated "Serlrs B Preferred Stock." The third series ofPrefeIred Stock shall consist
of 17,750,000 shares and shall be designated'~rs C PreferredStock",

and such first paragraph ofSection A ofArticle IV is hereby amended and restated in its entirety to read
as follows:

"Authorization of' Stock.. This COJporation is authorized to issue two classes of stock to be
designated, respectively, common stock and prefeIred stock. The total number ofshares that this
Corporation is authOlized to issue is 80.000,000 shares ofCommon Stock. par value $0.0001 per'
share (the "Common Stoc/t') and 44,760.592 shares of Prefeued Stock, par value $0.0001 pel'
share (the "Preferred Stock"). The Preferred Stock shall be divided into three series. The first
series of' Preferred Stock shall consist of 1,280,210 shares and shall be designated "Series A
Preferred Stock.," The second selies of Preferred Stock shall consist of 24,730,382 shares and
shall be designated "Series B Preferred Stock." The third series ofPreferred Stock shall consist
of 18,750,000 shares and shall be designated "Series CPreferredStoclf'"

2. The foregoing Certificate ofAmendment to the Certificate has been duly approved by the
Board of the Directors of the Corporation in accordance with the provisions of Sections 141 and 242 of
the General Corporation Law ofDelaware.

3. The foregoing Certificate ofAmendment to the Certificate has been duly approved by the
Corporation's stockholders in accordance with Sections 228 and 242 of the General Corporation Law of
Delaware and the Certificate.,

WBSN1677110 1
:;55453-000001



4. The foregoing Cextiticate of Amendment to the Corporation's Certificate shall be
effective on and as oftbe date offiling ofthis Certificate ofAmendment with the Secretary ofState of'tbe
State of'DeJaware"

Rema/nde1' O/Page Intentionally Left Blank.

WESl'\2J677J70,1
355453..ooo00J



IN WITNESS WHEREOF. this Certificate of Amendment to the Amended and Restated
Certificate ofIncorporation has been executed by the ChiefFinancial Officer ofthe Corporation this 14th
day ofApril, 2009.

INTELEPEER, INC.

By: Andre Simone
Andre Simone
ChiefFiDUcial Offieer

WEST\2167711O.I
3S54S3-000001

>'.'
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SECRETARY OF STATE

State Capitol, Suite 204
500 East Capitol Avenue

Pierre, South Dakota
57501·5070

sdso~state.sd.us

www.sdsos.gov

Chris Nelson
Secretary of State

Teresa J. Bray
Deputy

To: RBM LLP
624TRAVIS STREET STE 800
SHREVEPORT LA 71101

From: Secretary of State Chris Nelson
Corporations Division

Date: August 14, 2009

Re: INTELEPEER, INC. (DE)
Foreign Certificate of Authority

The application for certificate of authority has been received and filed
for the INTELEPEER, INC. (DE).

Enclosed is the Certificate attached to the duplicate application along
with a receipt for the filing fee of $750.00.

South Dakota law requires the filing of a corporate annual report with
our office between the anniversary date of qualification and prior to the
first day of the second month following. The report is due the year
following qualification. An annual report form will be mailed to the
corporate address listed on the application for timely filing. Please
contact our office if the corporate address changes or if the form is not
received.

If your registered agent or agent's address changes you must file a
Statement of Change which is available at http://www.sdsos.gov or by
calling this office.

Thank you.

Memo2

Administration
(605) 773-3537

Fax (605) 773-6580

Corporations
(605) 773-4845

Fax (605) 773-4550

Uniform Commercial Code
(605) 773-4422

Fax (605) 773-4550



SOUTH DAKOTA SECRETARY OF STATE

OFFICIAL RECEIPT

FORM OF PAYMENT CHECK
CHECK NBR 13224

RBM LLP
624 TRAVIS ST STE 800
SHREVEPORT LA 71101-3019

THIS RECEIPT IS IN REFERENCE TO:
FB033720 - INTELEPEER, INC.

NUMBER 1939255

DATE 08/14/2009
AMOUNT $ 750.00

BY STMAHEI

TRANSACTION DESCRIPTION

CERTIFICATE OF AUTHORITY FB033720 $

AMOUNT

750.00



Business Services Division
State Capitol
Little Rock, Arkansas 72201·1094

August 13,2009

RBMLLP
666 Travis Street
Suite 800
Shreveport, LA 71101 USA

Batch Number: 1174693

Client ID: 1911 00244

User: m.nicholas

Office of the Secretary of State
Packing Slip

Batch Date: 8-13-2009

Return Method: Mail

Total Charges

Total Amount Credited to Client Account

Charlie Daniels
Secretary 0 f State

Page 1 of 1

$300.00

$0.00

Document Document Detail Filing Number I Name Page Fee
Number Count
11746930002 Entity filing document INTELEPEER, INC. 2 $300.00

800161532
Total Document Fees $300.00

Payment Type

Check

Payment Status

Retained

Payment Reference

13192
Total Payments Received

Payment
Amount
$300.00
$300.00

Notice per Act 1008 of 2007· A corporate filing with the Arkansas Secretary of State does not
necessarily give you the right to use your proposed corporate name, corporate name,
assumed or fictitious name in this state if the use violates someone else's trade name, trademark, or
service mark rights under the trademark laws of the United States, this state, or the common law. Prior to
your use of the name, you are encouraged to research the names and marks of other parties used or
registered in this state, or registered in the United States Patent and Trademark Office, or consult an
attorney to determine the existence of any conflicting rights.

Notice to all Online Customers:

The processing fee charged by INA for online filings will NOT show on this receipt. Please refer to the online

receipt you received via email for the total amount paid.

Come visit us on the Internet @ http://www.sos.arkansas.gov
Phone (501)-682-3409



I

I

I
\',

APPLiCATION FOR

CERTIFICATE OF AUTHORITY REC'~'VED RECEiVED
FOREIGN BUSINESS CORPORATION 1 .

PIealeTypeorPrlatCltlrlylalak AUG 3 2009 JUl 23 2Gu3

~
O\ Please submit one Original and one Pbotocopy S.D. SEC OF ST~!b SEC 0 ...

ING FEE: $550 payable to SECRETARY OF STATE ••• FS,ATE
t

Secretary ofState Office
500 E Clpltvl Ave
Pierre, SD 5'7501
(605)m.4845

Telephone II (650) 525-9200e!::.t.1.1 O! S1,tl.1f. FAX #I (650) 287-2628

S"cP'~~

Application must be accompanied by a one page original certificate of exlatenee Issued by the Secretary of State
or other official having custody of the corporate records In the state or country under whose law It Is
Incorpol'lted.

1. The name of the corporation is ..:.:.In.::.;te:,:,;Ie:;;.P..:ee.:.:r~. I:.:.:,nc;.. ---'" _

Note: The name must include the term corporation, Incorporated, companyI limited or the applicable abbreviation.

2. State where incorporated ..::;De~Iawa=_re _

3. Date of its Incorporation Is ~1=0I0&:5~I2=.:lQ~06 _

4. The period of its duration ~P.:.:erpetu~=a:;;.I _

5. The address of Its principal office (this Is the address of the executive offices of the corporation).

2855 campus Drive. Sune 200
street Address

1100 Dexter Avenue North
Milling Address (Optional)

San Mateo
Cily

Seattle
Cily

CA
Slate

WA
State

94403·2536
ZIP+4

98109-3598
ZIP+4

6. The South Dakota Registered Agent name....CO~rpo"..ra~tlo....n'_"S..,.e...ry....ice""_""COOl:'m.....p....a""'n....y _

503 South pierre Street
Street Address (Required to be I South Dakotl Address)

Pierre
Cily

SO
State

57501-4522
ZIP+4

Mailing Address (Optional- Requiled to be I South Dlkola Address) Cily State ZIP+4

When listing a Commercial Registered Agent, please state their CRA #.
This number can be obtained from the Commercial Registered Agent.



The application must be signed by an authorized officer of the corporation.

Dated 1{;m /0'1 ...,......---_--.""'--..._-----..'-------_.-..
(Signature of IlIl aulhorizcd officer)

Todd Smith
(Printed NlIIl\c)

VP I Controller
(Title)

Forelgneenlficateof authorityJ~ 2008



. IntelePeer, Inc.
..

Title
OffIcer allo HIVtI

NalTlll
Addren

u director ~IcIIAdd,... CIty Stat. Zip

Presldenll CEO Yes Frank Fawzl 2855 campus DrIve. SUite 200 San Mateo CA 94403-2538

secretary I Founder Yes HaydarHaba 2855 Campus Drive. SUlle 200 San Mateo CA 94403-2538

Tle8surer I CFO No Phillip A. Simone 2855 Campus Drive. Suite 200 San Mateo CA 94403·2536

VP I Controller No Todd smith 2855 campus DrIve. SUite 200 San Mateo CA 94403-2538

Dll'llCtor - Thomas W. KnUdsen SUndkrogsgade 7. P.O. Box 2672. DK·2100 Copenhagen Denmark .

Dll'llCtor - William J. Harding 1001 BayhiR Drive. Sulle 300 San Bruno CA 94066-3062



INCORPORA!l'ED UNDER THE LAWS OF THE STATE OF DELAWARE AND IS IN

GOOD STANDING AND HAS A LEGAL CORPORATE EXISTENCE SO FAR AS THE

RECORDS OF THIS OFFICE SHOll, AS OF THE THIRD DAY OF JUNE, A.D.

PAGE 1

DATE: 06-03-09

11ie llrst State

'lJefaware

I, .:JEFFREY II. BULLOCK, SECRETARY OF STATE OF THE STATE OF

DELAWARE, DO HEBBY CERTIFY ..INTELEPEER, INC." IS DULY

2009.

~
4231218 8300 l~.'J
090586213 ~~

rou Ny "riLy Chi. c...t.tticat. onlin.. _.
at "".I1'.d<tl':l1tu•• gov/"uthve....htAl

..



N73191377.1

Exhibit C

Financial Information

CONFIDENTIAL - FILED UNDER SEAL
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Exhibit D

Management Biographies

Haydar Haba, Founder & Chief Visionary Officer

An established expert in the telecommunications industry, Mr. Haba founded the company after
a thorough study of the issues limiting global communication and realizing the future of SIP­
based VoIP communications.

Mr. Haba has over 18 years experience in the communications industry. Prior to IntelePeer™,
Mr. Haba was Founder and Chief Technology Officer of Telco 214, an emerging leader in the
international voice market that was successful in winning large market share from AT&T, MCI
and Sprint. Mr. Haba began his career at Symetrics Industries, a publicly traded defense
communications and computer telephony integrator.

Mr. Haba is recognized internationally as an innovative and revolutionizing force within the
communications industry. His knowledge and opinions on global communications and the future
ofVoIP have been featured commentary in print and broadcast media. Mr. Haba has completed
PhD course work in Electrical Engineering and holds Bachelor of Science and Masters degrees
from Florida Institute of Technology.

Frank Fawzi, Chief Executive Officer & Chairman of the Board

In 2007, Frank M. Fawzi joined IntelePeer as CEO. Mr. Fawzi is the guiding force in supporting
the company's growth efforts in its drive to be the leading innovator of communications services
and applications for top-tier carriers, voice service providers, enterprise software and web
companies.

Between 1991 and 2001, Mr. Fawzi founded, built, and subsequently sold CommTech
Corporation, a leader in the communications software sector, to ADC, a leading provider of
broadband solutions for the telecommunication industry for $178M. He also served on the
Communications Board of the New Jersey Technology Council, which named CommTech #1
mid-stage company of the year in 1997.

Prior to founding CommTech, Mr. Fawzi worked with AT&T Bell Laboratories and other
divisions of AT&T. While at AT&T, he was the lead data communications architect on a team
responsible for AT&T being awarded a $1.4 billion contract from the U.S. Internal Revenue
Service (IRS).

Mr. Fawzi received a Bachelor of Science in Engineering and Computer Science and a Masters
of Science in Management Information Systems from Stevens Institute of Technology, and has
participated in the Wharton Executive Management Program at the University of Pennsylvania.

15
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Andre Simone, Chief Financial Officer

Mr. Simone was CFO at Dimatix which was acquired by Fuji Film. Previously he had been CFO
at SAP Markets Inc., which was sold to SAP; ACTA Technology, where he completed private
financing and prepared the company for an IPO and subsequent acquisition by Business Objects;
and ADAC Laboratories, a publicly traded company later acquired by Philips, where he was
responsible for acquisitions, investor relations and finance.

Earlier in his career, Simone held a variety of positions including foreign currency manager at
Hewlett Packard and consultant at Bain & Company. Mr. Simone holds an MBA from the
University of Pennsylvania's Wharton School and a B.S. degree from Stanford University with
Distinction.

16
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VERIFICATION

Todd Smith, being duly sworn, deposes and say that I am the Vice President, Corporate

Controller, ofIntelePeer, Inc; that I am authorized to make this Verification on behalf of

IntelePeer, Inc.; that the foregoing Application was prepared under my direction and supervision;

and that the contents are true and wrrect to the best of my knowledge, information, and belief.

;;;

Todd Smith
Vice President, Corporate Controller
IntelePeer, Inc.

t'
Notary Public

20,0
Sworn and subscribed before me this~ day of Y"'t\w:trj_'~

C2~

My commission expires: -.maj?8 2-0 1\
7

SD

BANDANA SINGH

•

Commission # 1747146
PI Notary Public· California I

Santa Claro County -

t .....~sa;m~~~2e,~t'.1


