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Nguyen T. Vu

Phone: (202) 373-6254
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January 7, 2010
By Overnight Mail

Patricia Van Gerpen, Executive Director
South Dakota Public Utilities Commission
500 E. Capitol Avenue

State Capitol Building, 1st Floor

Pierre, SD 57501

Re: Application of IntelePeer, Inc. for a Certificate of Authority to Provide
Facilities-Based and Resold Local and Interexchange, and Access
Telecommunications Services in the State of South Dakota

Dear Ms. Van Gerpen:

On behalf of IntelePeer, Inc. (“IntelePeer’), enclosed for filing are an original and ten
(10) copies of the above-referenced Application. Also enclosed is a check in the amount
of $250 to cover the filing fee.

Applicant requests confidential treatment of Exhibit C. The information submitted as
Exhibit C constitutes commercially sensitive and competitively significant financial
information that is not otherwise released to the public. Unrestricted availability of this
information would provide competitors with knowledge that would be otherwise
unavailable and could place the Applicant at a competitive disadvantage. Confidential
and confidential treatment is therefore required to avoid commercial and competitive

injury.

Please date-stamp the enclosed extra copy of this filing and return it in the self-addressed,
postage paid envelope provided. Should you have any questions concerning this filing,
please do not hesitate to contact Nguyen Vu at (202) 373-6254.

Respectfully submitted,

vp b

Ronald W. Del Sesto, Jr.
Nguyen T. Vu

Counsel for IntelePeer, Inc.
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BEFORE THE
SOUTH DAKOTA PUBLIC UTILITES COMMISSION

Application of

IntelePeer, Inc. Docket No.
for a Certificates of Public Convenience and
Necessity to Provide Resold and Facilities-Based
Local Exchange and Interexchange
Telecommunications Services in the

State of South Dakota

|

APPLICATION OF INTELEPEER, INC.

L INTRODUCTION

IntelePeer, Inc. (“IntelePeer” or “Applicant”), by its undersigned counsel hereby provides
its application for a Certificate of Public Convenience and Necessity to authorize it to provide
facilities-based and resold local exchange and interexchange telecommunications service
throughout the State of South Dakota.

The State of South Dakota has adopted a policy of allowing competition in the local and
long distance telecommunications markets, recognizing that it is in the public interest to develop
effective competition to ensure that all consumers will have access to high quality, low cost, and
innovative telecommunications services. The Federal Telecommunications Act of 1996 also
seeks to promote competition and reduce regulation in order to secure lower prices and higher
quality telecommunications services for consumers. Both goals will be promoted by granting

this Application.
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In support of this Application, and pursuant to Section 20:10:24:02 (Interexchange) and
20:10:32:03 (Local Exchange) of the Administrative Rules of South Dakota, IntelePeer provides

the following information:

1. 20:10:32:03(1) & 20:10:24:02(1). Name, Address, and Telephone Number of

Applicant.

IntelePeer may be reached at its principal place of business:

IntelePeer, Inc.

2855 Campus Drive, Suite 200
San Mateo, CA 94403

(650) 525-9200 (Tel)

(650) 287-2628 (Fax)
www.intelepeer.com

Correspondence or communications pertaining to this Application should be directed to:

Ronald W. Del Sesto, Jr.
Nguyen T. Vu

Bingham McCutchen LLP
2020 K Street, NW
Washington, DC 20006
(202) 373-6254 (Tel)
(202) 373-6001 (Fax)
r.delsesto@bingham.com
nguyen.vu@bingham.com

2. 20:10:32:03(2) & 20:10:24:02(2).Legal Structure

IntelePeer, Inc. is a corporation organized under the laws of the State of Delaware. A
copy of its Articles of Incorporation is attached to this Application as Exhibit A.

3, 20:10:32:03(3) & 20:10:24:02(3). Name Under Which Applicant will provide

Services.
Applicant will operate in South Dakota under its legal name, IntelePeer, Inc

(“IntelePeer”). IntelePeer will not use an assumed or fictitious name in South Dakota.
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4. 20:10:32:03(4) & 20:10:24:02(5). Location of Principal Office in South Dakota
and Registered Agent.

Applicant does not currently have an office within South Dakota. IntelePeer’s registered
agent in the State of South Dakota is:
Corporation Service Company
503 South Pierre Street
Pierre, SD 57501

5. 20:10:32:03(5) & 20:10:24:02(4). Authority to Transact Business in South

Dakota.
IntelePeer’s authority to transact business as a foreign corporation in South Dakota is
attached as Exhibit B.

6. 20:10:32:03(6) Provision of Service.

IntelePeer is extremely well qualified to provide telecommunications services in South
Dakota. IntelePeer currently is authorized to provide telecommunications services in New York,
Colorado, Maryland and Washington. IntelePeer is seeking authority to provide
telecommunications services in all other states. IntelePeer is also authorized by the FCC to
provide international and domestic interstate telecommunications services as a non-dominant

carrier.

7. 20:10:32:03 (7) & 20:10:24:02(4). Names and addresses of applicant’s affiliates,

subsidiaries. and parent organizations, if any.

IntelePeer has one subsidiary, Appworx.

8. 20:10:32:03(8) & 20:10:24:02(6) & (7). Proposed services.

IntelePeer will provide fully managed, hosted, on-demand peering infrastructure to directly
exchange voice traffic over IP or legacy TDM networks between any application and any

telephony device. Specifically, IntelePeer seeks authority to provide facilities-based and resold
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local exchange and interexchange telecommunications services in South Dakota. IntelePeer will
offer basic local exchange services, custom calling features, and interexchange toll services,
including toll free services, to business and enterprise customers.

While IntelePeer will not initially offer prepaid local exchange and interexchange
services, IntelePeer may offer such services in the future. IntelePeer may also provide access
services to payphone service providers. IntelePeer will offer basic local exchange services,
custom calling features, and interexchange toll services, including toll free services, to business
and enterprise customers. Facilities-based local exchange service will be provided via (1)
commercial wholesale agreement with incumbents, (2) IntelePeer’s own facilities, or (3) a
combination thereof. Initially, toll services will be provided via IntelePeer’s underlying long
distance carrier. IntelePeer, however, seeks the full range of resold and facilities-based local
exchange and interexchange authority so that it can have the flexibility in provisioning services
in the future.

Grant of this application will promote the public interest by increasing
telecommunications service competition in South Dakota. IntelePeer will provide customers
with high quality, cost effective telecommunications services, with an emphasis on customer
service. In addition to driving prices closer to costs, thereby ensuring just and reasonable rates,
competition also promotes efficiency in the delivery of services and in development of new
services. These benefits work to maximize the public interest by providing continuing incentives
for carriers to reduce costs while, simultaneously, promoting the availability of potentially

desirable services,

9. 20:10:32:03(9) & 20:10:24:02(8). Geographic Area to be Served.

IntelePeer seeks authority to provide facilities-based and resold local exchange and

interexchange telecommunications services to both business and residential customers. Initially,

4
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IntelePeer intends to provide local exchange service in the areas served by Qwest and does not
plan to provide service in areas of any small or rural local exchange carriers. However,
IntelePeer seeks statewide authority so that it may expand into other service areas as market
conditions warrant and as additional service areas become open to competition. IntelePeer’s
exchanges will mirror those of the inéumbent local exchange carrier (initially, only Qwest) in
whose service territories IntelePeer will provide service, therefore, Applicaﬁt has not included a
map showing proposed service areas. IntelePeer intends to offer interexchange services on a
statewide basis.

10. 20:10:32:03(10) Technical Competence

a. 20:10:32:03(10)(a) Management Personnel

A description of the background of Applicant’s key personnel, which demonstrates the
extensive telecommunications experience of IntelePeer’s management team, is attached to the
Application as Exhibit D.

b. 20:10:32:03(10)(b) Customer Complaint and Maintenance.

Intelepeer’s general e-mail address for all Commission informal customer complaints:

cs@intelepeer.com, or online at
http://www.intelepeer.com/contactus/contactus.php.

IntelePeer’s 24-hour customer service number is: (866) 780-8639.
Individual responsible for complaints:

Andre Simone, Chief Financial Officer
2855 Campus Drive, Suite 200

San Mateo, CA 94403

(650) 525-9200 (Tel)

(650) 287-2628 (Fax)

Email: asimone@jintelepeer.com
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11, 20:10:32:03(11). Customer Access to 911, Operator Service, Interexchange
Services Directory Assistance and Telecommunications Relay Service.

IntelePeer will comply with all applicable laws and regulations relevant to the provision

of these services.

12, 20:10:;32:03(12) & 20:10:24:02(9). Financial Qualifications.

IntelePeer is well-qualified financially to operate within the State of South Dakota. As
outlined in more detail below, Applicant possesses the requisite financial resources to provide all
forms of resold and facilities-based local exchange and interexchange telecommunications
service. In support of Applicant’s financial qualification, financial information for Applicant is
provided under seal as Exhibit C. Therefore, as shown in the attached information, Applicant is
financially qualified to operate within the State of South Dakota.

13, 20:10:32:03(13). Interconnection.

IntelePeer will contact Qwest to begin interconnection negotiations for South Dakota and
a number of other states.

14, 20:10:32:03(14) & 20:10:24:02(16). Marketing.

IntelePeer intends to market its services to business and residential customers in the State
of South Dakota. IntelePeer plans to market its services directly through direct mail. In
addition, IntelePeer may also utilize sales agents to solicit customers by telephone or in person.
IntelePeer, however, has not yet developed brochures or other materials to be used in marketing
its services in South Dakota. IntelePeer does not plan to engage in multi-level marketing in South
Dakota. IntelePeer will comply with South Dakota law and the Federal Communications

Commission’s (“FCC”) regulations governing changing a customer’s primary carrier(s).
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15.  20:10:32:03(15). Rural Carrier Interconnection.

IntelePeer does not currently seek to offer service in the area of a rural telephone
company.

16. 20:10:32:03(16) & 20:10:24:02(13). Current Authority to Provide Service.

IntelePeer currently is authorized to provide telecommunications services in Colorado,
the District of Columbia, Florida, Georgia, Illinois, Indiana, Maryland, Massachusetts, New
York, Oregon, Rhode Island, Texas and Washington State. IntelePeer is seeking authority to
provide telecommunications services in all other states. IntelePeer is also authorized by the FCC
to provide international and domestic interstate telecommunications services as a non-dominant
carrier. IntelePeerhas not been denied requested certification in any jurisdiction, nor has any
permit, license, or certificate been revoked by any authority. IntelePeer is currently in good
standing with all the afore mentioned states.

17.  20:10:32:03(17) & 20:10:24:02(10). Complaint Contact, Regulatory Contact, and
Handling of Customer Service Matters.

Questions concerning regulatory issues and the ongoing operations of IntelePeer should
be directed to:

Andre Simone, Chief Financial Officer
2855 Campus Drive, Suite 200

San Mateo, CA 94403

(650) 525-9200 (Tel)

(650) 287-2628 (Fax)

Email: asimone@jintelepeer.com

For purposes of consumer inquiries, the customer contact information will be:

Andre Simone, Chief Financial Officer
2855 Campus Drive, Suite 200

San Mateo, CA 94403

(650) 525-9200 (Tel)

(650) 287-2628 (Fax)

Email: asimone@intelepeer.com
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The Commission contact for customer dispute resolution is:

Andre Simone, Chief Financial Officer
2855 Campus Drive, Suite 200

San Mateo, CA 94403

(650) 525-9200 (Tel)

(650) 287-2628 (Fax)

Email: asimone@jintelepeer.com

Intelepeer’s general e-mail address for all Commission informal customer complaints:
cs@intelepeer.com, or online at http://www.intelepeer.com/contactus/contactus.php.

IntelePeer’s 24-hour customer service number is: (866) 780-8639.
In addition, all customer complaints may be directed to the following staff for resolution:

Andre Simone, Chief Financial Officer
2855 Campus Drive, Suite 200

San Mateo, CA 94403

(650) 525-9200 (Tel)

(650) 287-2628 (Fax)

Email: asimone@intelepeer.com

In the event of a billing dispute, IntelePeer will perform a review of the disputed billing amount
and attempt to vreach a settlement to the mutual satisfaction of both parties. Following a full
investigation to determine whether or not the charges are improper, IntelePeer may adjust the
disputed bill.

18.  20:10:32:03(18) & 20:10:24:02(1 1). Policies Regarding Customer Billing and
Collection.

IntelePeer’s customers will be billed directly by IntelePeer.

19. 20:10:32:03(19) & 20:10:24:02(12). Policies Regarding Solicitation of New

Customers
Applicant will comply with all applicable laws and regulations to prevent the
unauthorized switching of local service customers by the Applicant, its employees or agents. See

Paragraph 20 for more information.
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20.  20:10:32:03(20) & 20:10:24:02(18). Slamming and Cramming Complaints.

IntelePeer has never had complaints filed against it with any state or federal commission
regarding the unauthorized switching of a customer's telecommunications provider and the act of
charging customers for services that have not been ordered.

21. 20:10:32:03(21) & 20:10:24:02(13). Availability of information.

Applicant will make its telecommunication rates, terms and conditions available to any
person by making IntelePeer’s tariffs available upon request at its office and by posting them
online.

22..  20:10:32:03(22) & 20:10:24:02(14). Notification of materially adverse changes.

IntelePeer will notify customers via mail 30 days in advance of materially adverse
changes to any rate, term, or condition of any telecommunications service being provided to
customer.

23, 20:10:32:03(23) & 20:10:24:02(19). Written Request For Waiver.

IntelePeer requests a waiver of the local exchange map requirement. IntelePeer secks
authority to provide service statewide, and its local calling areas will mirror those of-the
incumbent carriers.

24. 20:10:32:03(24) & 20:10:24:02(17). Federal Tax Identification Number and

South Dakota Sales Tax Number.

Applicant’s federal tax identification number is 68-0556257. Applicant’s South Dakota
sales tax number is S00027212.

25, 20:10:32:03(25) & 20:10:24:02(20). Other information.

IntelePeer is technically and managerially qualified to provide competitive local
exchange and interexchange services in South Dakota. Granting this Application will promote

the public interest by increasing competition in the provision of telecommunications services in

9
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South Dakota. IntelePeer will provide customers high quality, cost effective telecommunications
services, with an emphasis on customer service. In addition to driving prices closer to costs,
thereby ensuring just and reasonable rates, competition also promotes efficiency in the delivery
of services and in the development of new services. These benefits work to maximize the public
interest by providing continuing incentives for carriers to reduce costs while, simultaneously,
promoting the availability of potentially desirable services.
IV. CONCLUSION
For the reasons stated above, Applicant respectfully submits that the public interest,
convenience, and necessity would be furthered by a grant of this Application for the authority to
provide all types of facilities-based and resold local exchange and interexchange
telecommunications services.
Respectfully submitted,
By: Nﬂ\

Ronald W. Del Sesto, Jr.

Nguyen T. Vu

BINGHAM MCCUTCHEN LLP

2020 K Street, NW

Washington, DC 20006

Tel:  (202) 373-6254
Fax: (202) 373-6001

COUNSEL FOR APPLICANT
Dated: January 7, 2010

10
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Exhibit A
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Exhibit C

Exhibit D
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Management Biographies
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Exhibit A

Articles of Incorporation
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Delaware ...

The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "INTELEPEER, INC.", FILED IN
THIS OFFICE ON THE THIRTY-FIRST DAY OF OCTOBER, A.D. 2008, AT 2
O'CLCCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

wa./uuq' 2 M%’zﬂl ol a e~
Harriet Smith Windsor, Secretary of State
AUTHENTICATION: 6944242

4231218 8100

081083618 DATE: 10-31-08

You may verify this certificate online
at corp.delaware,gov/authver.sh



State of Delaware

of State
D;V:s;onta?

e L P e
AMENDED & RESTATED SRV 081083618 - 4231218 FILE

CERTIFICATE OF INCORPORATION
OF
INTELEPEER, INC,

IntelePeer, Inc., a corporation organized and existing under and by virtue of the
provisions of the General Corporation Law of the State of Delaware (the “General Corporation Law”),

DOES HEREBY CERTIFY:

FIRST: That the name of this Corporation is IntelePeer, Inc. and that this Corporation
was originally incorporated pursuant to the General Corporation Law on October 5, 2006 under the name
Voex, Inc.

SECOND: That the Board of Directors duly adopted resolutions proposing to amend and
restate the Certificate of Incorporation of this Corporation, declaring said amendment and restatement to
be advisable and in the best interests of this Corporation and its stockholders, and authorizing the
appropriate officers of this Corporation to solicit the consent of the stockholders therefor, which
resolution setting forth the proposed amendment and restatement is as follows:

RESOLVED, that the Certificate of Incorporation of this Corporation be amended and
restated in its entirety as follows (the “Restated Certificate™).

ARTICLET
The name of this Corporation is IntelePeer, Inc. (the “Corporation™).
ARTICLEID

The address of the registered office of this Corporation in the State of Delaware is
2711 Centerville Road, Suite 400, in the City of Wilmington, County of Newcastle 19808. The name of
its registered agent at such address is Corporation Service Company.

ARTICLE III

The nature of the business or purposes to be conducted or promoted is to engage in any
lawful act or activity for which corporations may be organized under the General Corporation Law,

ARTICLE IV

A Authorization of Stock. This Corporation is authorized to issue two classes of
stock to be de51gnated, respectlvely, common stock and preferred stock, The total number of shares that
this Corporation is authorized to issue is 80,000,000 shares of Common Stock, par value $0.0001 per
share (the “Common Stock’) and 43,760,592 shares of Preferred Stock, par value $0.0001 per share (the
“Preferred Stock”). The Preferred Stock shall be divided into three series. The first series of Preferred
Stock shall consist of 1,280,210 shares and shall be designated “Series A Preferred Stock.” The second
series of Preferred Stock shall consist of 24,730,382 shares and shall be designated “Series B Preferred
Stock.” The third series of Preferred Stock shall consist of 17,750,000 shares and shall be designated
“Series C Preferred Stock™.
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Irrespective of any contrary provisions contained in Section 242(b)(2) of the General
Corporation Law, the number of authorized shares of Common Stock may be increased or decreased (but
not below the number of shares then outstanding) by the holders of shares of Common Stock voting
together with the holders of shares of Preferred Stock as a single class (on an as-converted to Common
Stock basis), and the holders of shares of Common Stock shall not be entitled to a separate class vote with
respect thereto.

B. Rights, Preferences and Restrictions of Preferred Stock. The rights, preferences,

privileges and restrictions granted to and imposed on the Preferred Stock are as set forth below in this
Article IV(B).

1. Dividend Provisions.

(a) The holders of shares of Preferred Stock shall be entitled to receive dividends,
out of any assets legally available therefor, prior and in preference to any declaration or payment of any
dividend (payable other than in Common Stock or other securities and rights convertible into or entitling
the holder thereof to receive, directly or indirectly, additional shares of Common Stock of this
Corporation) on the Comynon Stock of this Corporation, at the applicable Dividend Rate (as defined
below), payable when, as and if declared by the Board of Directors, Such dividends shall not be
cumulative, Declared but unpaid dividends with respect to a share of Preferred Stock shall, upon
conversion of such share to Common Stock, be paid to the extent assets are legally available therefor
either in cash or in Common Stock (valued at the fair market value on the date of payment as determined
by the Board of Directors of this Corporation). The holders of the outstanding Preferred Stock can waive
any dividend preference that such holders shall be entitled to receive under this Section 1 upon the
affirmative vote or writien consent of the holders of at least 66% of the shares of Preferred Stock then
outstanding (voting together as a single class and not as separate series, and on an as-converted basis).
For purposes of this subsection 1(a), “Dividend Rate” shall mean (i) $0.0368 per annum for each share of
Series A Preferred Stock (as adjusted for any stock splits, stock dividends, combinations, subdivisions,
recapitalizations or the like with respect to the Series A Preferred Stock) (ii) $0.0590 per annum for each
share of Series B Preferred Stock (as adjusted for any stock splits, stock dividends, combinations,
subdivisions, recapitalizations or the like with respect to the Series B Preferred Stock) and (iii) $0.0848
* per annum for each share of Series C Preferred Stock (as adjusted for any stock splits, stock dividends,
combinations, subdivisions, recapitalizations or the like with respect to the Series C Preferred Stock).

®) Upon the Conversion of any shares of Series A Preferred Stock, Series B
Preferred Stock or Series C Preferred Stock into Common Stock as provided in Section 4, all then accrued
dividends on such shares that are undeclared as of the date of Conversion shall be waived and all Series A
Preferred Stock, Series B Preferred Stock and Series C Preferred Stock dividends shall cease to accrue on
such converted shares,

(¢)  So long as any shares of Series B Preferred Stock or Series C Preferred
Stock shall be outstanding, no dividend, whether in cash or property, shall be paid or declared, nor shall
any other distribution be made, on any Series A Preferred Stock or Common Stock, nor shall any shares of
any Series A Preferred Stock or Common Stock of the Corporation be purchased, redeemed, or
otherwise acquired for value by the Corporation (except for acquisitions of Common Stock by the
Corporation pursuant to agreements which permit the Corporation to repurchase such shares upon
termination of services to the Corporation or in exercise of the Corporation’s right of first refusal upon a
proposed transfer) until all dividends (set forth in Section 1(a) above) on the Series B Preferred Stock and
Series C Preferred Stock shall have been paid or declared and set apart, The provisions of this Section I(c)
shall not, however, apply to (i) a dividend payable in Common Stock, or (ii) any repurchase of any
outstanding securities of the Corporation that is approved by the Corporation’s Board of Directors, with such
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approval to include the approval of each of the Series B Director (as defined below) and the Series C Director
(as defined below),

(d) So long as any shares of Series A Preferred Stock shall be outstanding, no
dividend, whether in cash or property, shall be paid or declared, nor shall any other distribution be made, on
any Common Stock, nor shall any shares of any Common Stock of the Corporation be purchased, redeemed,
or otherwise acquired for value by the Corporation (except for acquisitions of Common Stock by the
Corporation pursuant to agreements which permit the Corporation to repurchase such shares upon termination
of services to the Corporation or in exercise of the Corporation’s right of first refusal upon a proposed
transfer) until all dividends (set forth in Section 1(a) above) on the Series A Preferred Stock shall have been
paid or declared and set apart. The provisions of this Section i(d) shall not, however, apply to (i) a dividend
payable in Common Stock, or (i) any repurchase of any outstanding securities of the Corporation that is
approved by the Corporation’s Board of Directors.

(e) Subject to the foregoing clauses (a), (b), (c), and (d), after payment of
dividends described in Section 1(a), any additional dividends or distributions shall be distributed out of
any assets legally available therefor, payable when, as and if declared by the Board of Directors, among
all holders of Common Stock and Preferred Stock in proportion to the number of shares of Common

- Stock that one held and/or would be held by each such holder if all shares of Preferred Stock were
converted 10 Common Stock at the then effective conversion rate.

2. Liquidation Preference. In the event of any Liquidation Event (as defined
below), either voluntary or involuntary, distribution of the proceeds of such Liquidation Event (the
“Proceeds™) of this Corporation to the stockholders of this Corporation shall be made in the following
manner:

(a)  the holders of the Series C Preferred Stock shall be entitled to receive, prior and
in preference to any distribution of the Proceeds to the holders of the Series B Preferred Stock, Series A
Preferred Stock and/or the Common Stock, by reason of their ownership of such stock, an amount equal
to the Original Issue Price per share (as defined below) of the Series C Preferred Stock, plus all accrued or
declared but unpaid dividends on such share, for each share of Series C Preferred Stock then held by
them. If, upon the ocourrence of such event, the Proceeds thus distributed among the holders of the Series
C Preferred Stock shall be insufficient to permit the payment to such holders of the full aforesaid
preferential amounts, then the entire Proceeds legally available for distribution shall be distributed ratably
among the holders of the Series C Preferred Stock in proportion to the full preferential amount that each
such holder is otherwise entitled to receive.

®) upon the completion of the distribution to the holders of Series C Preferred
required by subsection (&) of this Section 2 and before distribution of any remaining Proceeds to the
holders of Series A Preferred Stock and/or the Common Stock or any further distribution of the remaining
Proceeds to the holders of Series C Preferred Stock, the holders of the Series B Preferred Stock shall be
entitled to receive by reason of their ownership of such stock, an amount equal to the Original Issue Price
per share (as defined below) of the Series B Preferred Stock, plus all accrued or declared but unpaid
dividends on such share, for each share of Series B Preferred Stock then held by them. If, upon the
occurrence of such event, the remaining Proceeds available for distribution among the holders of the
Series B Preferred Stock after completion of the distribution to the holders of Series C Preferred Stock
required by subsection (a) of this Section 2 shall be insufficient to permit the payment to the holders of
the Series B Preferred Stock of the full aforesaid preferential amounts, then the entire remaining Proceeds
legally available for distribution after completion of the distribution to the holders of Series C Preferred
Stock required by subsection (a) of this Section 2 shall be distributed ratably among the holders of the
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Series B Preferred Stock in proportion to the full preferential amount that each such holder is otherwise
entitled to receive.

()  upon the completion of the distribution to the holders of Series C Preferred and
Series B Preferred Stock required by subsections (a) and (b) of this Section 2 and before distribution of
any remaining Proceeds to the holders of the Common Stock or any further distribution of the remaining
Proceeds to the holders of Series C Preferred Stock and Series B Preferred Stock, the holders of the Series
A Preferred Stock shall be entitled to receive, by reason of their ownership of such stock, an amount equal
to the Original Issue Price per share (as defined below) of the Series A Preferred Stock, plus all accrued
or declared but unpaid dividends on such share, for each share of Series A Preferred Stock then held by
them. If, upon the occurrence of such event, the remaining Proceeds available for distribution to the
Series A Preferred Stock after completion of the distribution to the holders of Series C Preferred Stock
and Series B Preferred Stock required by subsections (a) and (b) of this Section 2, shall be insufficient to
permit the payment to such holders of the full aforesaid preferential amounts, then such remaining
Proceeds legally available for distribution after completion of the distribution to the holders of Series C
Preferred Stock and Series B Preferred Stock required by subsections (a) and (b) of this Section 2 shall be
distributed ratably among the holders of the Series A Preferred Stock in proportion to the full preferential
amount that each such holder is otherwise entitled to receive.

For purposes of this Restated Certificate, “Original Issue Price” for the Series A
Preferred Stock. the Series B Preferred Stock and the Series C Preferred Stock shall mean $0.46 per share,
$0.7374 per share, and $1.0597 per share, respectively (each as adjusted for any stock splits, stock
dividends, combinations, subdivisions, recapitalizations or the like with respect to such series of Preferred
Stock).

(d)  Upon completion of the distributions required by subsections (a), (b) and (c) of
this Section 2, all of the remaining Proceeds shall be distributed among the holders of Common Stock and
Preferred Stock pro rata and with equal priority based on the number of shares of Common Stock held by
each such holder, with the shares of Preferred Stock being treated for this purpose as if they had been
converted to shares of Common Stock at the then applicable Conversion Rate.

(e) () For purposes of this Section 2, a “Liguidation Event’ shall include:
(A) any reorganization by way of share exchange, consolidation or merger, in one transaction or series of
related transactions (each, a “combination transaction”), in which the Corporation is a constifuent corporation or
is a party with another entity if, as a result of such combination transaction, the voting securities of the
Corporation that are outstanding immediately prior to the consummation of such combination transaction
(other than any such securities that are held by an “Acquiring Stockholder,” as defined below) do not represent,
or are not converted into, securities of the surviving entity of such combination transaction (or such
surviving entity’s parent entity if the surviving entity is owned by the parent entity) that, immediately after
the consummation of such combination transaction, together possess at least a majority of the total voting power
of all securities of such surviving entity (or its parent entity, if applicable) that are outstanding immediately
after the consummation of such combination transaction, including securities of such surviving entity (or its
parent entity, if applicable) that are held by the Acquiring Stockholder; (B)a combination transaction in
which stockholders of the Corporation sell or otherwise transfer for consideration voting securities of the
Corporation that represent at least fifty percent (50%) of the total voting power of all then outstanding
securities of the Corporation; (C) a sale, transfer, lease or other disposition of all or substantially all of the
assets of the Corporation (including an exclusive license of all or substantially all of the Corporation’s
intellectual property); or (D) a liquidation, dissolution or winding up of the Corporation. For purposes of this
Section 2, an “Acquiring Stockholder” means a stockholder or stockholders of the Corporation that (i) merges
or combines with the Corporation in such combination transaction or (ii) owns or controls a majority of the
voting power of another entity that merges or combines with the Corporation in such combination transaction.
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For purposes of Section 2(e)((}(B), a “combination transaction” shall not include a financing effected by the
Corporation for capital raising purposes. The treatment of any particular transaction or series of related
transactions as a Liquidation Event may be waived by the vote or written consent of the holders of at least
66% of the outstanding Series B and Series C Preferred Stock (voting together as a single class and not as
separate series, and on an as-converted basis).

(i}  Inany Liquidation Event, if any portion of the Proceeds received by this
Corporation or its stockholders is other than cash, its value will be deemed its fair market value as
determined in good faith by the Board of Directors of this Corporation (including the approval of the
Series B Director (as defined below) and Series C Director (as defined below)), unless otherwise
determined pursuant to the definitive agreement governing such transaction. Any securities shall be
valued as follows:

(A)  Securities not subject to investment letter or other similar
restrictions on free marketability covered by (B) below:

¢)) If traded on a securities exchange or through the Nasdaq
National Market, the value shall be deemed to be the average of the closing prices of the securities on
such exchange or system over the thirty (30) trading-day period ending three (3) trading days prior to the
closing of the Liquidation Event;

@) If actively traded over-the-counter, the value shall be
deemed to be the average of the closing bid or sale prices (whichever is applicable) over the thirty (30)
trading-day period ending three (3) trading days prior to the closing of the Liquidation Event; and

3) If there is no active public market, the value shall be the
fair market value thereof, as mutually determined in good faith by the Board of Directors of this
Corporation (including the approval of the Series B Director and Series C Director).

(B)  The method of valuation of securities subject to investment letter
or other restrictions on free marketability (other than resftrictions arising solely by virtue of a
stockholder’s status as an affiliate or former affiliate) shall be to make an appropriate discount from the
market value determined as above in (A) (1), (2) or (3) to reflect the approximate fair market value
thereof, as determined in good faith by the Board of Directors of the Corporation (including the approval
of the Series B Director and Series C Director).

(ifiy  For purposes of determining whether the holders of the Preferred Stock
have received all amounts due to them under Sections 2(a), 2(b) and 2(c) above, the Proceeds distributed
or distributable to such holders of Preferred Stock shall include only cash and other property which such
holders of Preferred Stock receive upon the closing of the transaction constituting a Liquidation Event
under Section 2(e)(i), and which cash and other property is not subject to an “earn out” or similar
contingency, or subject to escrow or similar risk of forfeiture (the “Liguidation Event Closing
Proceeds™). 1If subsequently the holders of Preferred Stock receive additional cash and other
property through an “earn out” or a release upon the occurrence of a contingency, and which additional
cash and other property is not subject to a risk of forfeiture (the “Liquidation Event Post-Closing
Proceeds™), then at the time the holders of Preferred Stock receive the Liquidation Event Post-Closing
Proceeds such Proceeds will be deemed “received” by the holders of Preferred Stock under Sections 2(a),

-2(b) and 2(c) above.

(iv)  Notice of Transaction. The Corporation shall give sach holder of record
of Series A Preferred Stock, Series B Preferred Stock and Series C Preferred Stock prior written notice of
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any transaction described in Section 2(e)(i) in connection with materials delivered to stockholders in
connection with the approval of such transaction not later than fifteen (15) days prior to the stockholders’
meeting called to approve such transaction, or fifteen (15) days prior to the closing of such transaction,
whichever is earlier, and shall also notify such holders in writing of the final approval of such transaction,
The first of such notices shall describe the material terms and conditions of the impending transaction and
the provisions of this Section 2, and the Corporation shali thereafter give such holders prompt notice of
any material changes. The transaction shall in no event take place sooner than fifteen (15) days after the
Corporation has given the first notice provided for herein or sooner than ten (10) days after this
corporation has given notice of any material changes provided for herein.

(v)  Waiver of Notice. The holders of at least 66% of the outstanding shares
of Preferred Stock may, at any time upon written notice to the Corporation, waive any notice provisions
specified herein for the benefit of such holders, and any such waiver shall be binding upon the holders of
all such securities.

3. Redemption.

(a) Redemption Request. Subject to the terms and conditions of this Section 3 and
subject to any liquidation preference rights which may have been previously invoked under Section 2
hereof, to the extent that any outstanding shares of Series C Preferred Stock and Series B Preferred Stock have
not been redeemed or converted into Common Stock at least three (3) days prior to the first date set for
redemption, the Corporation shall, upon receiving a written request at any time after September 30, 2013,
signed by the holders of at least 66% of the then outstanding shares of Series C Preferred Stock and Series B
Preferred Stock (voting together as a single class and not as separate series) to the extent it may lawfully do
so, redeem, (a “Redemption”) on the date three (3) months following its receipt of such written redemption
request and on the last day of each calendar quarter thereafter (each referred to hereafter as a “Redemption
Date™), all the number of Series C Preferred Stock and Series B Preferred Stock that are outstanding on the
date the Corporation receives such written redemption request. The Series C Redemption Price (as defined
below) and the Series B Redemption Price (as defined below) shall be paid from any source of funds legally
available therefor, until all outstanding shares of Series C Preferred Stock and Series B Preferred Stock to be
redeemed have been redeemed or converted to Common Stock as provided in Section 4 or the request for
redemption has been withdrawn or terminated as provided below.

(b) Withdrawal or Termination of Request. A redemption request may be withdrawn
or terminated upon the request of the holders of at least 66% of the issued and outstanding shares of Series C
Preferred Stock and Series B Preferred Stock (voting together as a single class and not as separate series) on the
date of the request for withdrawal or termination, but only with respect to the shares of Series C Preferred
Stock and Series B Preferred Stock that had not been redeemed in full in cash as of such Redemption
Date. After any such withdrawn or terminated redemption request, the shares of Series C Preferred Stock
and Series B Preferred Stock shall again be subject to redemption pursuant to this Section 3 upon the request
of the holders of Series C Preferred Stock and Series B Preferred Stock as provided above,

(©) Redemption Price. Upon a Redemption of Series C Prefesred Stock and the Series
B Preferred Stock, the Corporation shall pay in cash to the holder of a redeemed share a sum equal to the
Original Issue Price multiplied by two, plus declared but vwnpaid dividends (the “Redemption Price”). The
Redemption Price shall be paid in cash.

(d) older Notice., At least fifteen (15) but no more than thirty (30) days prior to the
Redemption Date, if the holders of Series C Preferred Stock and Series C Preferred Stock exercise their
right of Redemption pursuant to Section 3(a) above, written notice shall be mailed, first class postage
prepaid, to each holder of record (at the close of business on the business day next preceding the day on
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which notice s given) of the Series C Preferred Stock and Series B Preferred Stock to be redeemed, at the
address last shown on the records of the Corporation for such holder, notifying such holder of the Redemption to
be effected, specifying the number of shares to be redeemed from such holder, the Redemption Date, the
Redemption Price the manner in which payment shall be obtained, and calling upon such holder to surrender to
this Corporation, in the manner and at the place designated, such holder’s certificate or certificates
representing the shares to be redeemed (the “Holder Notice™). Except as provided in Section 3(g), each holder
of (i) Series C Preferred Stock and (ii) Series B Preferred Stock to be redeemed shall surrender to this
Corporation on or after the Redemption Date the certificate or certificates representing such shares, in the
manner and at the place designated in the Holder Notice, and thereupon the Redemption Price of such shares
shall be payable to the order of the person or entity whose name appears on such certificate or certificates as
the owner thereof in the manner specified in Section 3(c), and each surrendered certificate shall be
cancelled. In the event less than all the shares represented by any such certificate are redeemed, a new
certificate shall be issued representing the unredeemed shares.

O] Rights, From and after the Redemption Date, unless there shail have been a
default in payment of the Redemption Price, all rights of the holders of shares of Series C Preferred Stock
and Series B Preferred Stock designated for Redemption in the Holder Notice as holders of Series C
Preferred Stock and Series B Preferred Stock (except the right to receive the Redemption Price, upon
surrender of their certificate or certificates) shall cease with respect to such shares, and such shares shall not
thereafter be transferred on the books of this Corporation or be deemed to be ocutstanding for any purpose
whatsoever. If the funds of this Corporation legally available for Redemption of shares of Series C Preferred
Stock and Series B Preferred Stock on the Redemption Date are insufficient to redeem the total number of
shares of Series C Preferred Stock and Series B Preferred Stock to be redeemed on such date, (i) those
funds that are legally available shall be used to redeem the maximum possible number of such shares ratably
among the holders of such shares to be redeemed in proportion to the amounts that the Series C Preferred
Stock and Series B Preferred Stock would otherwise have been entitled to receive if all amounts payable on or
with respect to such Series C Preferred Stock and Series B Preferred Stock in such Redemption had been
paid in full and (ii) the Corporation will make best efforts to pursue a capital raising transaction to allow it to
complete such Redemption. If the Corporation is unable to raise enough capital to complete the
Redemption, the Corporation may complete such Redemption in thirty-six equal monthly installments,
including interest at 13% per annum. The shares of Series C Preferred Stock and Series B Preforred Stock
not redeemed shall remain outstanding and be entitled to all the rights and preferences provided herein.

4, Conversion, The holders of the Preferred Stock shall have conversion rights as
follows (the “Conversion Rights™):

(@) Right to Convert. Each share of Preferred Stock shall be convertible, at the
option of the holder thereof, at any time after the date of issuance of such share, at the office of this
Corporation or any transfer agent for such stock, into such number of fully paid and nonassessable shares
of Common Stock as is determined by dividing the applicable Original Issue Price for such series by the
applicable Conversion Price for such series (the conversion rate for a series of Preferred Stock into
Common Stock is referred to herein as the “Conversion Rate” for such series), determined as hereafter
. provided, in effect on the date the certificate is surrendered for conversion, The initial Conversion Price
per share for each seties of Preferred Stock shall be the Original Issue Price applicable to such series;
provided, however, that the Conversion Price for the Preferred Stock shall be subject to adjustment as set
forth in subsection 4(d).

b) Automatic Conversion. Each share of Preferred Stock shall automatically be
converted into shares of Common Stock at the Conversion Rate at the time in effect for such series of
Preferred Stock immediately upon the this Corporation’s sale of its Common Stock in a firm commitment
underwritten public offering pursuant to a registration statement on Form S-1 or Form SB-2 under the
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Securities Act of 1933, as amended, that resvits in aggregate gross proceeds to the Corporation, net of
underwriting expenses, in excess of $50,000,000 (a “Qualified Public Offering”) at an offering price per
share equal to three times (3x) the Original Issue Price for the Series C Preferred, Additionally, each
share of Preferred Stock shall antomatically be converted into shares of Common Stock at the respective
Conversion Rates at the time in effect for such series of Preferred Stock immediately upon the date
specified by written consent or agreement of the holders of at least 66% of the then outstanding shares of
Series B Preferred Stock and Series C Preferred Stock (voting together as a single class and not as a
separate series, and on an as-converted basis).

(c) Mechanics of Conversion.

(i) Before any holder of Preferred Stock shall be entitled to voluntarily convert the
same into shares of Common Stock, such holder shall surrender the certificate or certificates therefor,
duly endorsed, (or shall execute and deliver such reasonable and appropriate documentation, including an
affidavit of loss, if such certificate or certificates, are lost, stolen or destroyed) at the office of the
Corporation or of any transfer agent for the Preferred Stock, and shall give written notice to the
Corporation at such office that such holder elects to convert the same and shall state therein the name or
names in which such holder wishes the certificate for shares of Common Stock to be issiied. The
Corporation shall, as soon as practicable thereafter, issue and deliver at such office to such holder of
Preferred Stock, or to such holder’s nominee or nominees, a certificate or certificates for the number of
shares of Common Stock to which such holder shall be entitled as aforesaid. Such conversion shall be
deemed to have been made immediately prior to the close of business on the date of such surrender of the
shares of Preferred Stock to be converted, and the person or persons entitled to receive the shares of
Common Stock issuable upon such conversion shall be treated for all purposes as the record holder or
holders of such shares of Common Stock on such date. If the conversion is in connection with an
underwritten offering of securities registered pursuant to the Securities Act of 1933, as amended, the
conversion may, at the option of any holder tendering Preferred Stock for conversion, be conditioned
upon the closing with the underwriters of the sale of securities pursuant to such offering, in which event
the persons entitled to receive the Common Stock upon conversion of the Preferred Stock shall not be
deemed to have converted such Preferred Stock until immediately prior to the closing of such sale of

securities.

(ii)  Notwithstanding the foregoing, if any shares of Preferred Stock are converting
into shares of Common Stock pursuant to the provisions of Asticle IV, Section 4(b), the conversion shall
occur automatically without any further action by the holders of Preferred Stock affected thereby and
whether or not the certificates representing such shares of Preferred Stock are surrendered to the
Corporation or any transfer agent for the Preferred Stock. The Corporation shall not be obligated to issue
a certificate or certificates evidencing the shares of Common Stock resulting from the automatic
conversion unless the certificate or certificates evidencing such shares of Preferred Stock are either
delivered to the Corporation or any transfer agent for the Preferred Stock, or the holder of Preferred Stock
notifies the Corporation or any transfer agent for the Preferred Stock that such certificate or certificates
have been lost, stolen or destroyed and executes an agreement reasonably satisfactory to the Corporation
to indemnify the Corporstion from any loss incurred by it in connection with such certificate or
certificates. The Corporation shall, as soon as practicable after such delivery, or such agreement and
indemnification in the case of a lost, stolen or destroyed certificate, issue and deliver to such holder of
Preferred Stock a certificate or certificates for the number of shares of Common Stock to which such
holder shall be entitled as aforesaid.

@ onversion Price Adjus ts of Preferred Stock for Certain Dilutive Issuances
Splits and Combinations. The Conversion Price of the Preferred Stock shall be subject to adjustment
from time to time as follows:

WEST\21559665.8 \ -8-



@

(A)  If this Corporation shall issue, on or after the date upon which a
share of Preferred Stock was first issued (the “Effective Date”), any Additional Stock (as defined below)
without consideration or for a consideration per share less than the Conversion Price applicable to a series
of Preferred Stock in effect immediately prior to the issuance of such Additional Stock, the Conversion
Price for such series in effect immediately prior to each such issuance shall forthwith (except as otherwise
provided in this clause (i)) be adjusted to a price determined by multiplying such Conversion Price by a
fraction: (x) the numerator of which is equal to the number of shares of Common Stock Outstanding (as
defined below) immediately prior to such issuance plus the number of shares of Common Stock which the
aggregate consideration received by this Corporation for the total number of Additional Stock so issued
would purchase at the Conversion Price in effect immediately prior to such issuance; and (y) the
denominator of which is equal to the number of shares of Common Stock Outstanding (as defined below)
prior to such issuance plus the number of Additional Stock so issued. For purposes of this Section
4(d)(i)(A), the term “Common Stock Outstanding” shall mean and include the following: (1) outstanding
Common Stock, (2) Common Stock issuable upon conversion of outstanding Preferred Stock, (3)
Common Stock issuable upon exercise of outstanding stock options and (4) Common Stock issuable upon
exercise (and, in the case of warrants to purchase Preferred Stock, conversion) of outstanding warrants,
Shares described in (1) through (4) above shall be included whether vested or unvested, whether
contingent or non-contingent, and whether exercisable or not yet exercisable.

(B)  No adjustment of the Conversion Price for the Preferred Stock
shall be made in an amount less than one cent per share, provided that any adjustments that are not
required to be made by reason of this sentence shall be carried forward and shall be either taken into
account in any subsequent adjustment made prior to three (3) years from the date of the event giving rise
to the adjustment being carried forward, or shall be made at the end of three (3) years from the date of the
event giving rise to the adjustment being carried forward. Except to the limited extent provided for in
subsections (EX3) and (E)(4), no adjustment of such Conversion Price pursuant to this subsection 4(d)(i)
shall have the effect of increasing the Conversion Price above the Conversion Price in effect immediately
prior to such adjustment.

(C) In the case of the issuance of Common Stock for cash, the
consideration shall be deemed to be the amount of cash paid therefor before deducting any reasonable
discounts, commissions or other expenses allowed, paid or incurred by this Corporation for any
underwriting or otherwise in connection with the issuance and sale thereof.

D) In the case of the issuance of the Common Stock for a
consideration in whole or in part other than cash, the consideration other than cash shall be deemed to be
the fair market value thereof as determined by the Board of Directors (including the approval of the Series

B Director and the Series C Director) irrespective of any accounting treatment.

(E) In the case of the issuance of options to purchase or rights to
subscribe for Common Stock, securities by their terms convertible into or exchangeable for Common
Stock or OptIOIIS to purchase or rights to subscribe for such convertible or exchangeable securities, the
following provisions shall apply for purposes of determining the number of shares of Additional Stock
issued and the consideration paid therefore:

(1) - The aggregate maximum number of shares of Common
Stock deliverable upon exercise (assuming the satisfaction of any conditions to exercisability, including
without limitation, the passage of time, but without taking into account potential antidilution adjustments)
of such options to purchase or rights to subscribe for Common Stock shall be deemed to have been issued
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at the time such options or rights were issued and for a consideration equal to the consideration
(determined in the manner provided in subsections 4(d)(i)(C) and (d)(i}(D)), if any, received by this
Corporation upon the issuance of such options or rights plus the minimum exercise price provided in such
options or rights (without taking into account potential antidilution adjustments) for the Common Stock
covered thereby,

(2)  The aggregate maximum number of shares of Common
Stock deliverable upon conversion of, or in exchange (assuming the satisfaction of any conditions to
convertibility or exchangeability, including, without limitation, the passage of time, but without taking
into account potential antidilution adjustments) for, any such convertible or exchangeable securities or
upon the exercise of options to purchase or rights to subscribe for such convertible or exchangeable
securities and subsequent conversion or exchange thereof shall be deemed to have been issued at the time
such securities were issued or such options or rights were issued and for a consideration equal to the
consideration, if any, received by this Corporation for any such securities and related options or rights
(excluding any cash received on account of accrued interest or accrued dividends), plus the minimum
additional consideration, if any, to be received by this Corporation (without taking into account potential
antidilution adjustments) upon the conversion or exchange of such securities or the exercise of any related
options or rights (the consideration in each case to be determined in the manner provided in subsections

HD)([EXC) and (dYIND)).

(3)  In the event of any change in the number of shares of
Common Stock deliverable or in the consideration payable to this Corporation upon exercise of such
options or rights or upon conversion of or in exchange for such convertible or exchangeable securities, the
Conversion Price of the Preferred Stock, to the extent in any way affected by or computed using such
options, rights or securities, shall be recomputed to reflect such change, but no further adjustment shall be
made for the actual issuance of Common Stock or any payment of such consideration upon the exercise of
any such options or rights or the conversion or exchange of such securities.

(4)  Upon the expiration of any such options or rights, the
termination of any such rights to convert or exchange or the expiration of any options or rights related to
such convertible or exchangeable securities, the Conversion Price of the Preferred Stock, to the extent in
any way affected by or computed using such options, rights or securities or options or rights related to
such securities, shall be recomputed to reflect the issuance of only the number of shares of Common
Stock (and convertible or exchangeable securities that remain in effect) actually issued upon the exercise
of such options or rights, upon the conversion or exchange of such securities or upon the exercise of the
options or rights related to such securities,

(5) The number of shares of Additional Stock deemed
issued and the consideration deemed paid therefor pursuant to subsections 4(d)(i)(E)(1) and (2) shall be
appropriately adjusted to reflect any change, termination or expiration of the type described in either

subsection 4(d}iXE)(3) or (4).

(i) “Additional Stock” shall mean any shares of Common Stock
issued (or deemed to have been issued pursuant to subsection 4(d)(i)(E)) by this Corporation
on or after the Effective Date other than:

(A)  shares of Preferred Stock or Common Stock issued pursuant to a
stock split, reverse stock split, reincorporation, reclassification, or combination of the Corporation’s
capital stock, including shares issued prior to the date hereof in connection with the Corporation’s
reincorporation in the State of Delaware and the previous reclassification of the Corporation’s Series B
Preferred Stock;
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(B)  shares of Common Stock issuable or issued to directors, officers,
employees, and consultants of the Corporation directly or pursuant to stock or stock option plans,
agreements or other arrangements approved by the Board of Directors of the Corporation (including the
Series B Director and the Series C Director);

(C)  shares of capital stock, or options or warrants to purchase capital
stock, issued to financial institutions or lessors in connection with commercial credit arrangements,
equipment financings, or similar transactions, which isswances are primarily for other than equity
financing purposes, and provided that such issuance of options or warrants is approved by the Board of
Directors, including the Series B Director and Series C Director;

(D)  shares of Common Stock or Preferred Stock issuable upon
exercise of options and warrants outstanding as of the date of filing of this Restated Certificate;

(E)  shares of capital stock or warrants or options to purchase capital
stock isswed in connection with bona fide acquisitions, mergers, or similar transactions, the terms of
which are approved by the Board of Directors, including the Series B Director and Series C Director;

(F)  shares of Series C Preferred Stock issued or issuable pursuant to
the that certain Series C Preferred Stock Purchase Agreement dated on or around October 30, 2008, as the
same may be amended from time to time pursuant to its terms;

(G)  shares of Common Stock issued or issuable upon conversion of
the Corporation’s Preferred Stock; and

()  shares of Common Stock issued or issuable in a Qualified Public
Offering.

The “Effective Price” of Additional Stock shall mean the quotient determined by dividing the
total number of shares of Additional Stock issued or sold, or deemed to have been issued or sold by the
Corporation, into the aggregate consideration received, or deemed to have been received by the Corporation for
such issue for such Additional Stock.

(iii)  Adjustment For Stock Splits And Combinations. - If the Corporation
shall at any time or from time to time after the Effective Date effect a subdivision of the outstanding
Common Stock without a comesponding subdivision of the Preferred Stock, the Conversion Price for the
applicable series of Preferred Stock in effect immediately before that subdivision shall be proportionately
decreased, Conversely, if the Corporation shall at any time or from time to time after the Effective Date
combine fthe outstanding shares of Common Stock into a smaller number of shares without a
corresponding combination of the Preferred Stock, the Conversion Price for the applicable series of
Preferred Stock in effect immediately before the combination shall be proportionately increased. Any
adjustment under this Section 4(ii) shall becone effective at the close of business on the date the subdivision or

combination becomes effective.

(iv) Adjustment For Common Stock Dividends And Distributions. If the
Corporation at any time or from time to time after the Effective Date makes, or fixes a record date for
the determination of holders of Common Stock entitled to receive, a dividend or other distribution payable
in additional shares of Common Stock, in each such event the Conversion Price for the applicable series
of Preferred Stock that is then in effect shall be decreased as of the time of such issuance or, in the
event such record date is fixed, as of the close of business on such record date, by multiplying the
Conversion Price then in effect by a fraction (i) the numerator of which is the total number of shares of
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Common Stock issued and outstanding immediately prior to the time of such issuance or the close of
business on such record date, and (ii) the denominator of which is the total number of shares of Common
Stock issued and outstanding immediately prior to the time of such issuance or me close of business on such
record date plus the number of shares of Common Stock issuable in payment of such dividend or
distribution: provided, however, that if such record date is fixed and such dividend is not fully paid or if such
distribution is not fully made on the date fixed therefor, the Conversion Price shall be recomputed
accordingly as of the close of business on such record date and thereafter the Conversion Price shall be
adjusted pursuant to this Section 4(iii) to reflect the actual payment, if any, of such dividend or
distribution.

) Adjustment For Reclassification, Exchange And Substitution. If at any
time or from time to time after the Effective Date, the Common Stock issuable upon the conversion of the

Preferred Stock is changed into the same or a different number of shares of any class or classes of stock,
whether by recapitalization, reclassification or otherwise (other than pursuant to a transaction deemed to
be a Liquidation Event pursuant to Section 2(¢)(i) or a subdivision or combination of shares or stock
dividend or a reorganization, merger, consolidation or sale of assets provided for elsewhere in this Section
4), in any such event each holder of Preferred Stock shall have the right thereafter to convert such stock into
the kind and amount of stock and other securities and property receivable upon such recapitalization,
classification or other change by holders of the maximum number of shares of Common Stock into which
such shares of Preferred Stock could have been converted immediately prior to such recapitalization,
reclassification or change, all subject to further adjustment as provided herein or with respect to such other
securities or property by the terms thereof.

(e}  Reorganizations, Mergers Or Consolidations. If at any time or from time to time
after the Effective Date, there is a capital reorganization of the Common Stock or the merger or
consolidation of the Corporation with or into another corporation or another entity or person (other than
pursuant to a transaction deemed to be a Liquidation Event pursuant to Section 2(e)(i) or a recapitalization,
subdivision, combination, classification, exchange or substitution of shares provided for elsewhere in this
Section 4), as a part of such capital reorganization, provision shall be made so that the holders of the Preferred
Stock shall thereafier be entitled to receive upon Conversion of such Preferred Stock the number of shares of
stock or other securities or property of the Corporation to which a holder of the number of shares of
Common Stock deliverable upon Conversion would have been entitled on such capital reorganization,
subject to adjustment in respect of such stock or securities by the terms thereof. In any such case,
appropriate adjustment shall be made in the application of the provisions of this Section 4 with respect to the
rights of the holders of such Preferred Stock afier the capital reorganization to the end that the provisions of this
Section 4 (including adjustment of the Conversion Price then in effect and the number of shares issuable upon
Conversion of such Preferred Stock) shall be applicable after that event and be as nearly equivalent as
practicable.

® Ng Impairment. The Corporation shall not, by amendment of its Certificate of
Incorporation or through any reorganization, recapitalization, transfer of assets, consolidation, merger,
dissolution, issue or sale of securities, or any other voluntary action, avoid or seek to avoid the observance or
performance of any of the terms to be observed or performed hereunder by the Corporation, but shall at all
times in good faith assist in the carrying out of all the provisions of this Section 4 and in the taking of all
such action as may be necessary or appropriate in order to protect the Conversion Rights of the holders of
Preferred Stock against impairment. '

(2) No Fractional Shares. No fractional shares shall be issued upon the Conversion of
atty share or shares of Preferred Stock, and the number of shares of Common Stock to be issued shall be
rounded to the nearest whole share. Whether or not fractional shares are issuable upon such Conversion shall
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be determined on the basis of the total number of shares of Preferred Stock the holder is at the time converting
into Common Stock and the number of shares of Common Stock issuable upon such aggregate Conversion,

(h) Certificate As To Adjustment. Upon the occurrence of each adjustment or
readjustment of the Conversion Price of Preferred Stock pursuant to this Section 4, the Corporation, at its
expense, shall promptly compute such adjustment or readjustment in accordance with the terms hereof and
prepare and furnish to each holder of such Preferred Stock a certificate sefting forth such adjustment or
readjustment and showing in detail the facts upon which such adjustment or readjustment is based. The
Corporation shall, upon the written request at any time of any holder of Preferred Stock, furnish or cause to be
furnished to such holder a like certificate setting forth: (i) such adjustment and readjustrent, (ii) the
Conversion Price for such Preferred Stock at the time in effect, and (iii) the number of shares of Common
Stock and the amount, if any, of other property that af the time would be received upon the Conversion of a share
of such Preferred Stock.

@ Notices Of Record Date. In the event of any taking by the Corporation of a
reward of the holders of any class of securities for the purpose of determining the holders thereof who are
entitled to receive any dividend or other distribution, any right to subscribe for, purchase, or otherwise
acquire any shares of stock of any class or any other securities or property, or to receive any other right,
the Corporation shall mail to each holder of Preferred Stock at least 10 days’ prior written notice
specifying the date on which any such record is to be taken for the purpose of such dividend, distribution,
or right, and the amount and character of such dividend, distribution, or right. No event described herein
shall take place sooner than ten (10) days after this Corporation has given the first notice provided for herein;
provided, however, that subject to compliance with the General Corporation Law such periods may be
shortened or waived upon the written consent of the holders of Preferred Stock that represent at least 66% of
the voting power of all then outstanding shares of such Preferred Stock (voting together as a single class and
not as separate series, and on an as-converted to Common Stock basis).

G Reservation Of Stock Issuable Upon Conversion. The Corporation shall at alt
times reserve and keep available out of its authorized but unisswed shares of Common Stock, solely for
the purpose of effecting the Conversion of shares of Preferred Stock, such number of its shares of
Common Stock as shall from time to time be sufficient to effect the Conversion of all outstanding shares of
such Preferred Stock; and if at any time the number of authorized but unissued shares of Common Stock
shall not be sufficient to effect the Conversion of all the outstanding shares of Preferred Stock, in addition to
such other remedies as shall be available to the holder of such Preferred Stock, the Corporation shall take
such corporate action as may, in the opinion of its counsel, be necessary to increase its authorized but
unissued shares of Common Stock to such number of shares as shall be sufficient for such purposes, including,
without limitation, engaging in best efforts to obtain the requisite stockholder approval of any necessary
amendment to this Certificate of Incorporation,

(9] Notices. Any notice required by the provisions of this Section 4 to be given to the
holders of shares of Preferred Stock shall be deemed given if deposited in the United States mail, postage
prepaid, and addressed to each holder of record at the holder’s address appearing on the books of the
Corporation.

5. Yoting Rights,

()] General Voting Rights. The holder of each share of Preferred Stock shall have
the right to one vote for each share of Common Stock into which such Preferred Stock could then be
converted, and with respect to such vote, such holder shall have full voting rights and powers equal to the
voting rights and powers of the holders of Common Stock, and shall be entitled, notwithstanding any
provision hereof, to motice of any stockholders’ meeting in accordance with the Bylaws of this
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Corporation, and except as provided in subsection 5(b) below with respect to the election of directors by
the separate class vote of the holders of Common Stock or with respect to other matters required by law to
be submitted to a class vote, shall be entitled to vote, together with holders of Common Stock, with
respect to any question upon which holders of Common Stock have the right to vote. Fractional votes
shall not, however, be permitted and any fractional voting rights available on an as-converted basis (after
aggregating all shares into which shares of Preferred Stock held by each holder could be converted) shall
be rounded to the nearest whole number (with one-half being rounded upward).

{m)  Voting for the Election of Directors.

@) As long as any shares of Series B Preferred Stock remain outstanding,
the holders of such shares of Series B Preferred Stock, voting as a separate series, shall be entitled to
elect one (1) director of this Corporation at any election of directors (the “Series B Director”). The
Series B Director may be removed from the Board only by the affirmative vote of the holders of a
majority of the Series B Preferred Stock voting as a separate series,

@iiy  As long as any shares of Series C Preferred Stock remain outstanding,
the holders of such shares of Series C Preferred Stock, voting as a separate series, shall be entitled to
elect one (1) director of this Corporation at any election of directors (the “Series C Director”). The
Series C Director may be removed from. the Board only by the affirmative vote of the holders of a
majority of the Series C Preferred Stock voting as a separate series.

(iii)  The holders of outstanding Common Stock, voting as a separate class,
shall be entitled to elect two (2) directors of this Corporation at any election of directors (the “Cormmon
Directors”). Each Common Director may be removed from the Board only by the affirmative vote of
the holders of a majority of the Common Stock voting as a separate class.

(iv)  The holders of Preferred Stock and Common Stock (voting together as
a single class and not as separate series, and on an as-converted basis) shall be entitled to elect three (3)
directors of this Corporation (the “Mutual Directors”). Each Mutual Director may be removed from
the Board only by the affirmative vote of the holders of a majority of the Common Stock and Preferred
Stock, voting as a single class and not as separate series, and on an as-converted basis.

Notwithstanding the provisions of Section 223(a)(1) and 223(a)(2) of the General
Corporation Law, subject to any agreement among the stockholders of this Corporation, any vacancy,
including newly created directorships resulting from any increase in the authorized number of directors or
amendment of this Restated Certificate, and vacancies created by removal or resignation of a director,
may be filled by a majority of the directors then in office, though less than a quorum, or by a sole
remaining director, and the directors so chosen shall hold office until the next annual election and until
their successors are duly elected and shall qualify, unless sooner displaced; provided, however, that where
such vacancy occurs among the directors elected by the holders of a class or series of stock, the consent of
a majority-in-interest of the holders of shares of such class or series shall be required prior to any such
action by the Board,

6, Protective Provisions.

() The Corporation shall not (by amendment, merger, consolidation or otherwise)
without first obtaining the approval (by vote or written consent, as provided by law) of the holders of at
least 66% of the then outstanding shares of Series B Preferred Stock and Series C Preferred Stock (voting
together as a single class, not as a separate serics and on an as converted basis) take any of the following
actions: :
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@ amend this Corporation’s Restated Certificate or its Bylaws;

(i) authorize or issue or obligate itself to issue, any equity security
(including any other security convertible into or exercisable for any such equity security) except for
compensatory issuances and in lease, borrowing and comparable transactions, in each such case,
without first obtaining the approval of (i) the Series C Director and (ii) the Series B Director;

(iii)  redeem, purchase or otherwise acquire (or pay into or set aside for a
sinking fund for such purpose) any share or shares of Preferred Stock or Common Stock; provided,
however, that this restriction shall not apply to the repurchase of shares at cost of Common Stock from
employees, officers, directors, consultants or other persons performing services for this Corporation or
any subsidiary pursuant to agreements under which this Corporation has the option to repurchase such
shares upon the occurrence of certain events, such as the termination of employment or service, or
pursuant to a right of first refusal, with the approval of the Series C Director and the Series B Director;

(iv)  declare or pay a dividend to or distribute any property to holders of
Common Stock or holders of Series A Preferred Stock, except as required in conmection with a
Liquidation Event;

\2) authorize the liquidation, dissolution, recapitalization, reorganization
or filing for bankruptey of this Corporation;

(vi)  prior to October 31, 2011, consummate a Liquidation Event, unless the
per share proceeds distributable to the holders of Series C Preferred Stock, free of any restrictions or
contingencies (including, but not limited to, any proceeds subject to an “ecarn out” or similar
contingency, or subject to escrow or similar risk of forfeiture), is equal to or exceeds three times (3x)
the Original Issuance Price per share of Series C Preferred Stock (as adjusted for any stock splits, stock
dividends, combinations, subdivisions, recapitalizations or the like with respect to the Series C
Preferred Stock);

(vii)  materially change the nature of the Corporation’s business;

(viii) change the authorized number of directors of this Corporation or
delegate substantial board authority to committees;

(ix)  authorize the issuance of any securities by a subsidiary of the
Corporation to any other person other than the Corporation;

x) authorize the increase of the number of shares issuable under any stock
option or purchase plan without first obtaining the approval of (i) the Series C Director and (ii) the Series

B Director;

(xi)  transact with an affiliate or stockholder other than in the ordinary
course of business; or

(xii)  authorize or issue debt instruments that obligate the Corporation to
repay more than $5,000,000 of principal.

© The Corporation shall not (by amendment, merger, consolidation or otherwise)

without first obtaining the approval (by vote or written consent, as provided by law) of the holders of 65%
of the then outstanding shares of Series B Preferred Stock (i) alter or change the rights, preferences or
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privileges of the shares of the Series B Preferred Stock in a manner that would materially and adversely
affect such shares in a manner different than the Series C Preferred Stock or (ii) authorize additional
shares of Series B Preferred Stock.

® The Corporation shall not (by amendment, merger, consolidation or otherwise)
without first obtaining the approval (by vote or written consent, as provided by law) of the holders of a
majority of the then outstanding shares of Series C Preferred Stock (i) alter or change the rights, preferences
or privileges of the shares of the Series C Preferred Stock in a manner that would materially and adversely
affect such shares in a manner different than the Series B Preferred Stock or (ii) authorize additional
shares of Series C Preferred Stock.

7. Status of Converted Stock. In the event any shares of Preferred Stock shall be
converted pursuant to Section 4 hereof, the shares so converted shall be cancelled and shall not be
issuable by this Corporation. The Restated Certificate of this Corporation shall be appropriately amended
to effect the corresponding reduction in this Corporation’s authorized capital stock.

C. Common Stock. The rights, preferences, privileges and restrictions granted to
and imposed on the Common Stock are as set forth below in this Article IV(C).

1. Dividend Rights. Subject to the prior rights of holders of all classes of stock at
the time outstanding having prior rights as to dividends, the holders of the Common Stock shall be
entitled to receive, when, as and if declared by the Board of Directors, out of any assets of this
Corporation legally available therefor, any dividends as may be declared from time to time by the Board
of Directors.

2. Liquidation_Rights. Upon the liquidation, dissolution or winding up of this
Corporation, the assets of this Corporation shall be distributed as provided in Section 2 of Article IV(B)
hereof.

3. Redemption. The Common Stock is not redeemable at the option of the holder.

4, Voting Rights. The holder of each share of Common Stock shall have the right
to one vote for each such share, and shall be entitled to notice of any stockholders’ meeting in accordance
with the Bylaws of this Corporation, and shall be entitled to vote upon such matters and in such manner
as may be provided by law.

ARTICLE V
In furtherance and not in limitation of the powers conferred by the laws of the State of Delaware;

A, The Board of Directors of this Corporation is expressly authorized to adopt,
amend or repeal the Bylaws of the Corporation.

B. Elections of directors need not be by written ballot unless the Bylaws of the
Corporation shall so provide.

C. The books of the Corporation may be kept at such place within or without the State of
Delaware as the Bylaws of the Corporation may provide or as may be designated from time to time by the
Board of Directors of the Corporation.
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ARTICLE VI

Whenever a compromise or arrangement is proposed between Corporation and its creditors or any
class of them and/or between the Corporation and its stockbolders or any class of them, any court of
equitable jurisdiction within the State of Delaware may, on the application in a summary way of the
Corporation or of any creditor or stockholder thereof or on the application of any receiver or receivers
appointed for the Corporation under the provisions of §291 of Title 8 of the General Corporation Law or on
the application of trustees in dissolution or of any receiver or receivers appointed for this Corporation
under §279 of Title 8 of the General Corporation Law order a meeting of the creditors or class of creditors,
and/or of the stockholders or class of stockholders of the Corporation, as the case may be, to be summoned
in such manner as the said cowt directs. If a majority in number representing three-fourths in value of
creditors or class of creditors, and/or of the stockholders or class of stockholders of the Corporation, as the
case may be, agree to any compromise or arrangement and to any reorganization of the Corporation as a
consequence of such compromise or arrangement, the said compromise or arrangement and the said
reorganization shall, if sanctioned by the court to which the said application has been made, be binding on all
the creditors or class of creditors, and/or on all the stockholders or class of stockholders, of the Corporation,
as the case may be, and also on the Corporation.

ARTICLE VI

A director of the Corporation shall not be liable to the Corporation or its stockholders for
monetary damages for breach of fiduciary duty as a director, except to me extent that exculpation from
liability is not permitted under the General Corporation Law as now in effect or as it may hereafter be amended,
No amendment or repeal of this Article VII shall apply to or have any effect on the liability or alleged liability
of any director of the Corporation for or with respect to any acts or omissions of such director occurring prior
to such amendment or repeal.

ARTICLE Vi@

The Corporation shall, to the maximum extent permiited from time to time under the law of the
State of Delaware, indemnify and upon request shall advance expenses to any person who is or was a
party or is threatened to be made a party to any threatened, pending or completed action, suit, proceeding or
claim, whether civil, criminal, administrative or investigative, by reason of the feet that such person is or was
or has agreed to be a director or officer of the Corporation or while a director or officer is or was serving at
the request of the Corporation as a director, officer, partner, member, trustee, employee or agent of any
corporation, partership, joint venture, trust or other enterprise, including, without limitation, service with
respect to employee benefit plans, against expenses (including, without limitation, attorney’s fees and
expenses), judgments, fines, penalties and amounts paid in settlement incurred in connection with the
investigation, preparation to defend or defense of such action, suit, proceeding or claim; provided, however,
that the foregoing shall not require the Corporation to indemmify or advance expenses to any person in
connection, with, any action, suit, proceeding, claim or counterclaim initiated by or on behalf of such person.
Such indemnification and advancement of expenses shall not be exclusive of other indemnification rights
arising as a matter of law, under any Bylaw, agreement, vote of directors or stockholders or otherwise, both as
to action in such person’s official capacity and as to action in another capacity while holding such office, and
shall inure to the benefit of the heirs and legal representatives of such person. Any person seeking
indemnification under this Article VIII shall be deemed to have met the standard of conduct required for
such indemnification unless the contrary shall be established. Any repeal or modification of the foregoing
provisions of this Article VIII shall not adversely affect any right or protection of a director or officer of the
Corporation with respect to any acts or omissions of such director or officer occurting prior to such repeal or
modification,
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The Corporation shall have the power to purchase and maintain, at its expense, insurance on behalf
of any person who is or was a director, officer, employee or agent of the Corporation, or is or was serving
at the request of the Corporation as a director, officer, employee or agent of another corporation,
partnership, joint venture, trust or other enterprise, against any expense, liability or loss asserted against such
person and incurred by such person in any such capacity, or arising out of such person’s status as such, whether
or not the Corporation would have the power to indemnify such, person against such expense, liability or loss
under the General Corporation Law or the terms of the Restated Certificate.

ARTICLE IX

To the maximum extent permitted from time to time under the law of the State of Delaware, the
Corporation renounces any interest or expectancy of the Corporation in, or in being offered an
opportunity to participate in, business opportunities that are from time to time presented to its officers,
directors or stockholders or the affiliates of the foregoing, other than those officers, directors, stockholders
or affiliates who are employees of the Corporation. No amendment or repeal of this Article IX shall apply to
or have any effect on the liability or alleged liability of any such officer, director, stockholder or affiliate for
or with respect to any business opportunities of which such officer, director, stockholder or affiliate
becomes aware prior to such amendment or repeal,

ARTICLE X

In accordance with Section 203(b)(1) of the General Corporation Law relating to the application of
Section 203 thereof, the Corporation shall not be governed by Section 203 of the General Corporation Law.

ARTICLE XI

To the maximum extent permitted from time to time under the law of the State of Delaware, the
Corporation renounces any interest or expectancy of the Corporation in, or in being offered an
opportunity to participate in, business opportunities that are from time to time presented to its officers,
directors or stockholders or the affiliates of the foregoing, other than those officers, directors, stockholders
or affiliates who are employees of the Corporation. No amendment or repeal of this Article XI shall apply to
or have any effect on the liability or alleged liability of any such officer, director, stockholder or affiliate for
or with respect to any business opportunities of which such officer, director, stockholder or affiliate
becomes aware prior to such amendment or repeal.

ARTICLE XII

To the extent that this Corporation is subject to Section 2115 of the California General
Corporation Law, in connection with repurchases by this Corporation of its Common Stock from
employees, officers, directors, advisors, consultants or other persons performing services for this
Corporation or any subsidiary pursuant to agreements under which this Corporation has the option to
repurchase such shares at cost upon the occurrence of certain events, such as the termination of
employment, Sections 502 and 503 of the California Corporations Code shall not apply in all or in part
with respect to such repurchases.

ARTICLE XIII

The Corporation reserves the right to amend or repeal any provision contained in this Restated
Certificate, in the manner now or hereafter prescribed by statute, and all rights conferred upon a stockholder are
granted subject to this reservation,
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* # *
THIRD: The foregoing amendment and restatement was approved by the holders of the

requisite number of shares of said Corporation in accordance with Section 228 of the General Corporation
Law.

FOURTH: That said Restated Certificate, which restates and integrates and further

amends the provisions of this Corporation’s Certificate of Incorporation, has been duly adopied in
accordance with Sections 242 and 245 of the General Corporation Law.
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IN WITNESS WHEREOF, the undersigned has caused this Amended and Restated Certificate of
Incorporation to be executed by Andre Simone, its Chief Financial Officer, this 31st day of October,
2008, ’

IntelePeer, Inc.

s/ Andre Simone
Andre Simone, Chief Financial Officer
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State of Dalaware
i g of State
Delivared 04:04 .E 11/05/2008
FILED 04:0% PM )
SRY (081034455 - 4231216 FIIR
CERTIFICATE OF CORRECTION FILED TO
CORRECT AN ERROR IN THE
AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION OF
_ INTELEPEER, INC.
FILED IN THE OFFICE OF THE SECRETARY OF STATY, OF THE
STATE OF DELAWARE ON OCTOBER 31, 2008

ItelcPeer, Inc, 8 corporation organized and existing wndes the laws of the State of
Delawate, heroby cortifies as follows:

1. The name of the corporation is IntelePeer, Inc.

2.  An Amended and Restated Cestificate of Incorporation (the “Restated
Certificate’) was filed with the Secretary of State of the State of Delaware on October 31, 2008,
and said Restated Certificate requires correstion as permitted by Section 103 of the General
Corporation Law of the State of Delaware.

3..  Theinaccuracy or defect of said Restated Certificate to be corrected is as follows:
subsections {f), (), (ii).avd (iv) of Aticle IV, Section B(5)(m) should have expressly provided
for removal of directors by “vote or wriiten consent™ of the applicable stockholders.

4. Article IV, Section B(5)(m) is cotrected to read in its enfirety as follows:

()  As long as any shates of Series B Preferred Stock reamain
outstanding, the holders of such shares of Series B Prefemred Stock, voting as a separate sedes,
shall be entitled to elect one (1) director of this Corporation at any eleotion of directors (the
“Series B Director”). The Seiies B Director may be removed from the Board only by the
affixmative vote or wriiten consent of the holders of a majority of the Sezies B Preferred Stock
voling as a separate series.

@) As long as any shares of Series C Preferted Stock remain
outsianding, the holders of such shares of Series C Preferred Stock, voling s a separate serics, .
; shall be entitled to clect one (1) director of this Corporation at any clestion of directors (the
: “Series C Director”), The Series C Director may be removed from the Board only by the
uffirmative vote or written consent of the holders of a majority of the Series C Proferred Stock
voting as a separate series.

(i) The holders of outstanding Comnmon Stock, voting us a separate
¢lass, shall be entitled to olect two (2) directors of this Cotporation at any election of directors
(the “Common Directors™). Bach Common Director may be removed from the Board only by
the affirmative vote or written consent of the holders of s majority of the Common Stock voting
B8 8 separate class.

YT OT W oy
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(iv) The holders of Prefeared Stock and Common Stock (voting
Wasasiwlcehssandnotassemeandmmmmedbamsjshaﬂbe
entitled to elect three (3) directors of this Corporation (the “Miutual Directors™). Bach Mutual
Director may be removed from the Board only by the affixmative vote or written consent of the
bolders of 8 majority of the Common Stock and Prefesred Stock, voting as a single class and
Musepmates&ies,andonanas—convuwdbaﬁs.

Notwithstanding the provisions of Section 223{a)1) and 223(u)(2) of the Genesal
cmpmauonLaw,subJeammysgmmmammgtbewwkMdmofthsCmpmaﬁmany
vacancy, inclnding newly created directorships resulting from any increase in the authorized
pumber of directors or amendment of this Restated Centificate, and vaosncies created by removal
oc resignation of a diroctor, may be filled by 2 majority of the directors thea in office, though less
than & quorum, or by a sole remaining director, and the directors so chosen shall hold office wntil
the next anmal eloction and wntil their successors are duly elected and shall qualify, unless
sooncr displaced; provided, however, that where such vacanoy ocours amoug the directors clected
by the holders of 2 class or series of stock, the cousent of a majority-in-interest of the holders of
shares of such class or series shall be required prios to aty such action by the Board,

[Signature Page Follows]
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IN WITNESS WHEREOF, IntelePoer, Inc. has caused this Certificate of Comection to
the Amended and Restated Certificate of Incorporation to be signed by its duly authorized officer
thds 5th day of November, 2008,

{s/ Angre Simbne
Andre Simone
Chief Financial Offioer




IN WITNESS WHEREOQF, IntelePeer, Inc. has.caused this Certificate of Correction to
the Amended and Restated Certificate of Incorporation to be signed by its duly authorized officer

this 3rd day of November, 2008,

Chief Financial Officer
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I, JBFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
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COPY OF THE CERTIFICATE OF AMENDMENT OF "INITEBLEPEER, INC.",
FILED IN THIS OFFICE ON THE FOURTEENTH DAY OF APRIL, A.D. 2008,

AT 5:15 O'CLOCK P.M.
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SN G

4231218 8100
090362614
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State of Delawvare
of State

Delivemd 03:19 g 04/14/2009
: FILED 05:15 PM 04/14/2009
CERTIFICATE OF AMENDMENT SRV 090362614 - 4231218 FuiE

TO THE |
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
INTELEPEER, INC,

IntelePeer, Inc., 2 corporation organized and existing under the laws of the State of Delaware (the
- “Corporation™), hereby certifies as follows:

1, The first paragraph of Section A of Article IV of the Corporation’s Amended and
Restated Certificate of Incorporation (the “Certificate”) presently reads as follows:

“Authorization of Stock. This Corporation is authorized to issue two classes of stock to be
designated, respectively, common stock and preferred stock. The total number of shares that this
Corporation is authorized to issue is 80,000,000 shares of Common Stock, par value $0.0001 per
share (the “Conumon Stock”} and 43,760,592 shares of Preferred Stock, par value $0.0001 per
share (the “Preferred Stock”™). The Preferred Stock shall be divided into thres series. The first
series of Preferred Stock shall consist of 1,280,210 shares and shall be designated “Series A4
Preferred Stock,” The second series of Preferred Stock shall consist of 24,730,382 shares and
shall be designated “Series B Preferred Stock.” The third series of Preferred Stock shall consist
of 17,750,000 shares and shall be designated “Serdes C Preferred Stock”,

and such first paragraph of Section A of Article IV is hercby amended and restated in its entirety to read
as follows:

“Authorization of Stock. This Corporation is authorized 10 issue two classes of stock to be
designated, respectively, common stock and preferred stock. The total number of shares that this
Corporation is authorized to issue is 80,000,000 shares of Common Stock, par value $0.0001 per
share (the “Common Stock™) and 44,760,592 shares of Preferred Stock, par value $0.0001 per
share (the “Preferred Stock™), The Preferred Stock shall be divided iuto three series. The first
series of Preferred Stock shall comsist of 1,280,210 shares and shall be designated “Series A
Preferred Stock.” The second series of Preferred Stock shall consist of 24,730,382 shares and
shall be designated “Series B Preferred Stock.” The third series of Proferred Stock shall consist
of 18,750,000 shares and shalk be designated “Series C Preferred Stock”,

2. The foregoing Certificate of Amendment to the Certificate has been duly approved by the
Board of the Directors of the Corporation in accordance with the provisions of Sections 141 and 242 of
the General Corporation Law of Delaware.

3. The foregoing Certificate of Amendment to the Certificate has been duly approved by the
Corporation’s stockholders in accordance with Sections 228 and 242 of the General Corporation Law of
Delaware and the Certificate,
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4. The foregoing Certificate of Amendment to the Corporation’s Certificate shall be
effective on and as of the date of filing of this Certificate of Amendment with the Secretary of State of the
State of Delaware.

Remainder Of Page Intentionally Left Blank.
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IN WITNESS WHEREOCF, this Certificate of Amendment to the Amended and Restated
Certificate of Incorporation has been executed by the Chief Financial Officer of the Corporation this 14th
day of April, 2009,

INTELEPEER, INC,

By: Andre Simone
Andre Simone
Chief Financial Officer
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Certificate of Authority

ORGANIZATIONAL ID #: FB033720

I, Chris Nelson, Secretary of State of the State of South Dakota, hereby certify
that the Application for a Certificate of Authority of INTELEPEER, INC.

(DE) to transact business in this state duly signed and verified pursuant to the
provisions of the South Dakota Corporation Acts, have been received in this
office and are found to conform to law.

ACCORDINGLY and by virtue of the authority vested in me by law, I hereby
issue this Certificate of Authority and attach hereto a duplicate of the application
to transact business in this state.

IN TESTIMONY WHEREQF, 1
have hereunto set my hand and
affixed the Great Seal of the State of
South Dakota, at Pierre, the Capital,
this August 13, 2009.

" Chris Nelson
Secretary of State
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Chris Nelson
Secretary of State

State Capitol, Suite 204
500 East Capitol Avenue
Pierre, South Dakota
57501-5070
sdsog@state.sd.us
www.sdsos.gov

Teresa J. Bray
Deputy

To: RBM LLP
624 TRAVIS STREET STE 800
SHREVEPORT LA 71101

From: Secretary of State Chris Nelson
Corporations Division

Date: August 14, 2009

Re:  INTELEPEER, INC. (DE)
Foreign Certificate of Authority

The application for certificate of authority has been received and filed
for the INTELEPEER, INC. (DE).

Enclosed is the Certificate attached to the duplicate application along
with a receipt for the filing fee of $750.00.

South Dakota law requires the filing of a corporate annual report with
our office between the anniversary date of qualification and prior to the
first day of the second month following. The report is due the year
following qualification. An annual report form will be mailed to the
corporate address listed on the application for timely filing. Please
contact our office if the corporate address changes or if the form is not
received.

If your registered agent or agent's address changes you must file a
Statement of Change which is available at http://www.sdsos.gov or by
calling this office.

Thank you.
Memo?2
Administration Corporations Uniform Commercial Code
(605) 773-3537 (605) 773-4845 (608) 773-4422

Fax {(605) 773-6580 Fax (605) 773-4550 Fax {605) 773-4550
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SOUTH DAKOTA SECRETARY OF STATE

OFFICIAL RECEIPT NUMBER 1939255
DATE 08/14/2009
FORM OF PAYMENT CHECK AMOUNT $ 750.00
CHECK NBR 13224 BY STMAHEI
RBM LLP

624 TRAVIS ST STE 800
SHREVEPORT LA 71101-3019

THIS RECEIPT IS IN REFERENCE TO:
FB033720 - INTELEPEER, INC.

TRANSACTION DESCRIPTION AMOUNT

CERTIFICATE OF AUTHORITY FBO33720. ... ueennnnrnnnns S 750.00




Business Services Division

State Capitol Charlie Daniels
Little Rock, Arkansas 72201-1094 Secretary of State
August 13, 2009 Packing Slip Page 1 of 1
RBMLLP
666 Travis Street
Suite 800
Shreveport, LA 71101 USA
Batch Number: 1174693 Batch Date: 8-13-2009 _
Client ID: 191100244 Return Method: Mail
Total Charges $300.00
Total Amount Credited to Client Account $0.00
User: m.nicholas
Document Document Detail Filing Number /Name Page Fee
Number Count
11746930002 Entity filing document INTELEPEER, INC. 2 $300.00
800161532
Total Document Fees $300.00
Payment Type Payment Status Payment Reference Payment
Amount
Check Retained 13192 $300.00
Total Payments Received $300.00

Notice per Act 1008 of 2007 - A corporate filing with the Arkansas Secretary of State does not
necessarily give you the right to use your proposed corporate name, corporate name,

assumed or fictitious name in this state if the use violates someone else’s trade name, trademark, or
service mark rights under the trademark laws of the United States, this state, or the common law. Prior to
your use of the name, you are encouraged to research the names and marks of other parties used or
registered in this state, or registered in the United States Patent and Trademark Office, or consult an
attorney to determine the existence of any conflicting rights.

Notice to all Online Customers:
The processing fee charged by INA for online filings will NOT show on this receipt. Please refer to the online

receipt you received via email for the total amount paid.

Come visit us on the Internet @ http://www.s0s.arkansas.gov

Phone (501)-682-3409
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Sereary o tae Office APPLICATION FOR

500 E Capitol Ave

v CERTIFICATE OF AUTHORITY RECEIVED peceveD
FOREIGN BUSINESS CORPORATION
Please Type or Print Clearly in Ink AUG 13 2009 JUL 2 9 2633

y of /) Please submit one Original and one Photocopy § ), SECL OF ST, *
ING FEE: $550 payabie o SECRETARY OF STATE | A%, sec. oF sTaTE

1

Telephone # (650) 525-9200
FAX# _ (650) 287-2628

@v“ STATE
g™

ge
Application must be accompanied by a one page original certificate of existence issued by the Secretary of State
or other officlal having custody of the corporate records In the state or country under whose law it is
incorporated.

1, The name of the corporation is IntelePeer, inc.

Note: The name must include the term corporation, incorporated, company, limited or the applicable abbreviation.

2. State where incorporated Delaware

3. Date of its incorporation is 10/05/2000

4. The period of its duration _ Perpetual

5. The address of its principal office (this is the address of the executive offices of the corporation),

2855 Campus Drive, Suite 200 San Mateo CA 94403-2536
Street Address City State ZIP+4

1100 Dexter Avenue North Seattle WA 98109-3598
Malling Address (Optional) City State ZiP4

6. The South Dakota Registered Agent name Corporgtion Service Company

503 South Pierre Street Pigrre SP 575014522
Street Address (Required to be 8 South Dakota Address) City State ZIP+4
Mailing Address (Optional — Required to be a South Dakota Address) City State ZiP+4

When listing a Commercial Registered Agent, please state their CRA #.
This number can be obtained from the Commercial Registered Agent. P46068
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7. The names and business addresses of its principal officers and directors. Please place a check mark next to the name
if the principal officer serves as a director.

D See Attached
President Street Address City State  ZIP+4
Vice President Street Address City State ZIP+4
Secretary Street Address City Stale  Zip+4
. Treasurer Street Address City State ZIP+4
Director Street Address City State ZIP+4
Director Street Address City State ZIP+4
Director Street Address City State ZIP+4
The application must be signed by an authorized officer of the corporation.
oeted_1 |20 [0
¥ T (Signature of an authorized officer)
{Printed Name)
VP / Controller
(Title)

Foreigncertificateof authority July 2008
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. IntelePeer, Inc.

Officor also serves Address
Title Name
as director Physical Address Chy State Zp

President / CEOQ Yes Frank Fawzl 2855 Campus Drive, Suite 200 San Mateo CA 94403-2538
Secretary / Founder Yes Haydar Haba 2855 Campus Drive, Suite 200 San Mateo CA 84403-2536
Treasurer / CFO No Phillip A. Simone 2855 Campus Drive, Suite 200 San Mateo CA 94403-2538
VP | Controller No Todd Smitn 2855 Campus Drive, Suite 200 San Mateo caA 944032538

Director - Thomas W. Knudsen | Sundkrogsgade 7, P.O. Box 2672, DK-2100 Copenhagen  Denmark -
Director - William J. Harding 1001 Bayhill Drive, Suite 300 San Bruno CA 84066-3082




Delaware .. .

The First State

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY "INTELEPEER, INC. " IS DULY
INCORPORATED UNDER TRE LAWS OF THE STATE OF DELAWARE AND IS IN
GOOD STANDING AND HAS A LEGAL CORPORATE EXISTENCE SO FAR AS THE
RECORDS OF THIS OFFICE SBOW, AS OF THE TRIRD DAY OF JUNE, A.D.
20089.

NS

Jeffrey W, Bullock, Secretary of State
4231218 8300 AUTHEN TION: 7339350

090586213 DATE: 06-03-09

You may verify this certificate online
at cozg delavare. gov/authver.shtal




Exhibit C

Financial Information

CONFIDENTIAL - FILED UNDER SEAL
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Exhibit D
Management Biographies
Haydar Haba, Founder & Chief Visionary Officer

An established expert in the telecommunications industry, Mr. Haba founded the company after
a thorough study of the issues limiting global communication and realizing the future of SIP-
based VoIP communications.

Mr. Haba has over 18 years experience in the communications industry. Prior to IntelePeer™,
Mr. Haba was Founder and Chief Technology Officer of Telco 214, an emerging leader in the
international voice market that was successful in winning large market share from AT&T, MCI
and Sprint. Mr. Haba began his career at Symetrics Industries, a publicly traded defense
communications and computer telephony integrator.

Mr. Haba is recognized internationally as an innovative and revolutionizing force within the
communications industry. His knowledge and opinions on global communications and the future
of VoIP have been featured commentary in print and broadcast media. Mr. Haba has completed
PhD course work in Electrical Engineering and holds Bachelor of Science and Masters degrees
from Florida Institute of Technology.

Frank Fawzi, Chief Executive Officer & Chairman of the Board

In 2007, Frank M. Fawzi joined IntelePeer as CEO. Mr. Fawzi is the guiding force in supporting
the company’s growth efforts in its drive to be the leading innovator of communications services
and applications for top-tier carriers, voice service providers, enterprise software and web
companies.

Between 1991 and 2001, Mr. Fawzi founded, built, and subsequently sold CommTech
Corporation, a leader in the communications software sector, to ADC, a leading provider of
broadband solutions for the telecommunication industry for $178M. He also served on the
Communications Board of the New Jersey Technology Council, which named CommTech #1
mid-stage company of the year in 1997.

Prior to founding CommTech, Mr. Fawzi worked with AT&T Bell Laboratories and other
divisions of AT&T. While at AT&T, he was the lead data communications architect on a team
responsible for AT&T being awarded a $1.4 billion contract from the U.S. Internal Revenue
Service (IRS).

Mr. Fawzi received a Bachelor of Science in Engineering and Computer Science and a Masters
of Science in Management Information Systems from Stevens Institute of Technology, and has
participated in the Wharton Executive Management Program at the University of Pennsylvania.

15
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Andre Simone, Chief Financial Officer

Mzr. Simone was CFO at Dimatix which was acquired by Fuji Film. Previously he had been CFO
at SAP Markets Inc., which was sold to SAP; ACTA Technology, where he completed private
financing and prepared the company for an IPO and subsequent acquisition by Business Objects;
and ADAC Laboratories, a publicly traded company later acquired by Philips, where he was
responsible for acquisitions, investor relations and finance.

Earlier in his career, Simone held a variety of positions including foreign currency manager at
Hewlett Packard and consultant at Bain & Company. Mr. Simone holds an MBA from the
University of Pennsylvania’s Wharton School and a B.S. degree from Stanford University with
Distinction.

16
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SD

VERIFICATION

Todd Smith, being duly sworn, deposes and say that I am the Vice President, Corporate

Controller, of IntelePeer, Inc; that I am authorized to make this Verification on behalf of
IntelePeer, Inc.; that the foregoing Application was prepared under my direction and supervision;
and that the contents are true and correct to the best of my knowledge, information, and belief.

Todd Smith o

Vice President, Corporate Controller
IntelePeer, Inc.

2010
Sworn and subscribed before me this 4" day of _Januaro, | 2609

Notary Public y

prny BANDANA SINGH
D Commission # 1747146
i3] Notary Public - California §
¥7 santa Ciara County =
¥ My Comm. Bxpres May 25, 2011 !

My commission expires: ”\Mj 25 101\




