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rule on our opposition. 

THE COURT: All right. Then the Motion to Amend 

the Answer and to add Counterclaims is granted. 

one other issue I wanted to raise, in Sprint's 

Objections to the Motion for Preliminary Injunction, one of 

the arguments that you had raised was that Native American 

Telecom didn't have any claim for relief that was pending. 

So, therefore, the Court couldn't grant preliminary 

injunction. 

I was wondering if the fact they have now amended 

their Answer and added the Counterclaims, does that moot 

out that issue, or do you still have that particular issue? 

MR. KNUDSON: I believe that resolves that iasue. 

THE COURT: Okay. Now that we've dealt with 

those procedural things. Since Native American Telecom is 

the moving party, you have the burden of proof. So you can 

go ahead and proceed, Mr. Swier. 

MR. SWIER: Thank you, Your Honor. If it's 

appropriate with the court, I think that there's no need 

for an opening statement, because the Court is familiar 

with the case.  So if we could start with our witnesses, I 

w o ~ l d  ask the Court to do that. 

THE COURT: All right. Mr. Knudson, did you have 

something? 

MR. KNUDSON: Well, there were a Motion for 

THE COURT: This is the time scheduled for a 

hearing in the matter entitled United States of America vs. 

Sprint -- I'm sorry, Sprint Communications Company " 4 .  

Native American Telecom. I'm used to the United States 

being a party. It just came out. 

Would counsel please note their appearances for 

the record? 

MR. SWIER: Good morning, Your Honor. Scott 

Swier, appearing on behalf of the Defendant in this case, 

Native American Telecom, an LLC. 

MR. KNUDSON: Scott Knudson and Tom Tobin for the 

Plaintiff, Sprint Communications, and with us, before the 

rail, is Bret Lawson, in-house counsel for Sprint 

Communications. 

THE COURT: Thank you. Before I take up the 

Motion for a Preliminary Injunction, I wanted to raise an 

issue. 

The Native American Telecom filed a Motion to Amend 

its Answer and to add Counterclaims. I know this was just 

filed within the last week. I was wondering if Sprint was 

going to be objecting to that, or if you would need the 

rest of your time to determine whether you would be 

objecting. 

MR. KNUDSON: Your Honor, we would stipulate to 

its filing. That would obviate the need for the Court to 

Protective Order and a corresponding Motion to Compel that 

had been filed before. I don't know if the Court intends 

to bring those up or address those today, as well. 

THE COURT: I didn't plan on addressing those 

today. I was just going to allow the parties to respond in 

normal course, and then I would enter a written ruling on 

those. 

MR. KNUDSON: Then I will address those issues in 

my argument later today then. 

THE COURT: Okay. Mr. Swier? 

MR. SMIER: Thank you. Your Honor, at this time 

I would ask if the parties have any witnesses for their 

case in chief, that those witnesses be sequestered, please. 

THE COURT: The Motion to Sequester all witnesses 

is granted, except for the corporate representative would 

be allowed to stay in. I assume he is the corporate 

representative. 

MR. KNUDSON: He is. 

THE COURT: Okay. 

MR. SWIER: Your Honor, if I may, Mr. Lengkeek is 

serving as the corporate representative today, and he will 

also be one of my witnesses. May he be allowed to sit with 

me? 

THE COURT: He may. 

MR. KNUDSON: Excuse me. What is Mr. Lengkeek's 



status then? 

THE COURT: He is the corporate representative. 

Is he also your first witness? 

MR. SWIER: He'll be my second witness, 

Your Honor. At this time I'll ask Carlos Cestero to please 

take the stand. 

Your Honor, what I've done i3 I've provided 

Mr. Cestero with the original exhibits. I've also provided 

copies of the exhibits both to the court and to opposing 

counsel, so everyone is working off the same page. 

THE COURT: All right. 

CARLOS CESTERO, 

called as a witness, being first duly sworn, testified as  

follows: 

DIRECT EXAMINATION 

BY MR. SWIER: 

Q. Good morning, Mr. Cestero. Would you please introduce 

yourself to the Court? 

A. Sure. My name is Carlos Cestero. 

Q. And would you, please, spell your name for the Court 

and the court reporter? 

A. Sure. C-A-R-L-0-S. Last name is C-E-5-T-E-R-0. 

Q. I'll refer to you as  Carlos. Is that all right? 

A. That's fine. 

Q. Carlos, what's your business address? 

called Balboa Capital. I worked there for about nine and a 

half years. 

Q. Whac did you do at Balboa Capital? 

A. I had a variety of different things. I was an 

accountant. I handled the securitization accounting, cash 

management. I handled the funding operations, as  well as I 

was the COO during the last few moments of my tenure there. 

Q. Just remember, for the court reporter, please slow 

down. 

A. All right. 

Q. Carlos, what did Balboa do? 

A. They are an equipment leasing company. 

Q. You shared with us your duties there. How long were 

YOU with Balboa? 

A. About nine and a half years. 

Q. When did you leave Balboa? 

A. About 2 0 0 5 .  

Q. Why did you leave Balboa? 

A. 1 found another position at another company. 

Q. When you left Balboa, what was your next employment 

opportunity? 

A. It was a company called Nationwide Funding. 

Q. What does Nationwide Funding do? 

A. Equipment leasing. 

Q. What were your duties at Nationwide? 

THE COURT: Counsel, if I could just remind you, 

anytime you have somebody give their complete business 

address, you'll have to do a redaction of the transcript. 

So unless there's a real need to have their entire business 

address, and unless you really want to do redactions to the 

transcript, you don't need to ask for a formal address. 

MR. SWIER: I will not ask again, Your Honor. 

Thank you. 

BY MR. SWIER: 

Q. Carlos, would you share with the Court your 

educational background, please? 

A. Sure. After high school, I went to college at 

California State University Long Beach, where I graduated 

with an accounting degree. 

Q. What year did you graduate with your accounting 

degree? 

A. 1994. 

Q. Since you graduated Cal State Long Beach in '94, have 

21 I you been working in your related accounting field? I 
2 2  1 A. Yes, I have. I 
23  1 Q. Carlos, would you share with us your employment I 

history since you graduated from college? 

A. Sure. My first job out of college was at a company 

A .  I was the CFO. 

Q. What duties entailed the CEO position? 

A. That would involve managing all the accounting 

records, the bookkeeping, journal entries, reconciliations, 

8 I A.  bout two years. I 

5 

6 

7 

9 I Q. After you left, was it Nationwide? I 

anything related to a normal controller/CFO type of 

position. 

Q. How long were you in that position? 

you left Nationwide, what was your next I 
employment opportunity? 

A. I went to work for a company celled Strada Capital 

Corporation. 

Q. Can you spell that, please? 

A .  S-T-R-A-D-A C-A-P-I-T-A-L Corporation. 

Q. What did you do at Strada? 

A. Strada, I was their chief operating officer, as well 

as  their controller. 

Q. HOW long were you at Strada? 

A. For about three years almost. 

Q. Describe for us your day-to-day duties at Strada. 

A. I managed the books, handled the operational side of 

the business, did the reconciliations, did all the record 

keeping. Normal controller/CFO-type responsibilities. 



Q. And you left Strada when? 

A .  2009. 

Q. Why did you leave strada in 2009? 

A. Far another opportunity. 

Q. What was that opportunity? 

A .  Free Conferencing Corporation. 

Q. And is Free Conferencing Corporation your current 

employer? 

A .  Y e s ,  they are. 

Q. Is Free Conferensing corporation located in 

Long Beach, California? 

A .  That's correct. 

Q. Carlos, since graduating with your accounting degree 

in 1994, how many years of experience do you have in the 

15 1 accounting and controller type business? I 
1 6  1 A. About 16 years. I 
17 I Q Carlos, when did you begin your controller duties at 

FreeConf erencecall? 

A .  September of 2009. 

2 0  I Q. Real briefly for the Court, what does the controller I 
21 1 of Freeconferencecall do? What do you do? I 
22 I A .  I maintain the books, I do all the reconciliations, I 
23 1 prepare the financial statements, record cash receipts. I 
2 4  1 payables, typical controller duties. I 
25 I Q. You 11. the bean counter. 

sufficient? 

A. Yes. 

Q. You'll know what I'm talking about? 

A. Yes. 

Q. What other entities do you serve as  the controller? 

A. WideVoice Communications. 

Q. What other groups? 

A. Freeconferencecall Global. 

= I Q. Anyone else? 

10 A .  Wyde Voice, spelled slightly different, W-Y-D-E. They 

1 1  I are a conferencing bridge company. I 
12 1 Q. dust to make clear, there are two companies called I 
14 1 A .  That ~ o u n d  the same, yes. I 
1 6  1 A. Correct. I 
17 1 Q. Any other entities you serve as controller for? I 
18 I A. Yes. HDPSTN. I 
19 1 Q. Can you say that one more time? I 
20 I A. HDPSTN. I 
21 1 Q. I want to talk about what you do for Widevoice I 
22 1 Communications, the W-I-D-E Voice Communications. What's I 
23 1 the purpose of WideVoice Communications? I 
24 A .  They are a telephone carrier. 

25 1 e what is the purpose of Freeconferencecall Global? 

1 1 A ,  So to speak, yes. 

2 Q. Carlos, who do you get paid by each month? 

Free Conferencing Corporation. 

So Free Confeeenoing Corporation is the entity that 

10 Q. We're going to go through those in a second. A r e  you I A .  

5 

6 

7 

8 

11 I paid any type of money to do the work for those entities? I 

actually pays your salary? 

A .  That's correct. 

Q. In addition to your duties with FreeConferenceCall, do 

you also serve as the controller for any other entities? 

12 1 A. NO, 1'rn not. I 
13 I Q. Let's talk about those other entities you serve in I 
14 1 this role. What would be the first one? I 

16 1 Q. You told us what you do for that. I 
17 1 A .  Yes. I 
18 I Q. What other entitie3 do you serve  as the controller or I 
19 1 the bookkeeper? I 
20 1 A. Native American Telecom. I 
21 1 Q. Native American Telecom, IIC, the party that's a I 

A .  It's a conferencing company. 

Q. What is the purpose of Wyde Voice with a Y? 

A .  It's a conferencing bridge company. 

Q. What's the purpose of HDPSTN? 

A .  They are a telephone company. 

Q. DO YOU know what HDPSTN is the acronym for? 

A. Y e s .  

Q. Nhat is that? 

A. It's High Definition Public Switch Telephone Network. 

Q. so, Carlos, at this time, just to make sure we 

clarify, your actual job that you get paid for is to act as 

the controller of Freeconferencecall. Correct? 

A. Correct. 

Q. But you also serve as the controller for these other 

entities that we've discussed? 

A .  That's correct. 

Q. As an accountant, do you keep separate books for each 

of those respective entities? 

A. Absolutely. 

Q. Explain to the Court the mechanics of how that's done. 

A. First, we maintain separate databases. We also have 

separate file cabinets, separate file folders. Basically 

everything is separated. 

Q. Explain to the Court why that separation between the 

entities is important. 

22 

23 

24 

25 

Defendant in this case? 

A. Yes. 

Q. Carlos, just for sake of shortening things up, if I 

refer to Native American Telecom, LLC, as NAT, is that 



mainta in  t h e  payable., r e c o n c i l e  t h e  accounts ,  prepare  t h e  

f i n a n c i a l  s t a t e m e n t s ,  normal c o n t r o l l e r / a c c o u n t i n g  

r e s p o n s i b i l i t i e s .  

Q. When d i d  you t a k e  over t h a t  r o l e  f o r  NAT? 

A. I t  Was i n  l a t e  J u l y  of  2010. 

Q. So about e i g h t  months ago?  

A. About, yes .  

Q.  Why d i d  you t a k e  o v e r  t h a t  c o n t r o l l e r  r o l e  f o r  NAT? 

A. I t  was b a s i c a l l y  t o  -- it was a c o s t  e f f i c i e n c y  move, 

and i t  allowed f o r  u s  t o  mainta in  t h e  proper c o n t r o l s .  

Q .  Before you took over  t h e  book work f o r  NAT -- s t r i k e  

t h a t  q u e s t i o n .  So you d i d  it f o r  a c o s t  e f f e c t i v e n e s s  and 

e f f i c i e n c y  purpose .  I s  t h a t  r i g h t ?  

A. Sure ,  yes .  

Q.  C a r l o s ,  I want t o  t a l k  a b o u t  NAT a l i t t l e  b i t .  W i l l  

you d e s c r i b e  f o r  u s  what you unders tand t h e  ownership 

s t r u c t u r e  of NAT t o  be? 

A.  Would I d e a s r i b e  i t ?  

Q.  Yes. How i s  t h e  ownership s t r u c t u r e  of NAT s e t  up? 

A .  T h e r e ' s  t h r e e  s e p a r a t e  e n t i t i e s .  Would you l i k e  me 

t o  -- 
Q .  So t h e r e ' s  t h r e e  s e p a r a t e  e n t i t i e s .  Who i~ t h e  

m a j o r i t y  owner of NAT? 

A. The Crow Creek Sioux T r i b e .  

Q.  DO you know what percentage  of  NAT t h e  Tr ibe  owns? 

A .  Well, t o  mainta in  t h e  proper  i n t e r n a l  c o n t r o l s .  

Q. What do you mean by "proper i n t e r n a l  c o n t r o l s " ?  

A. You want t o  make sure nothing is mixed i n  wi th  

anything e l s e .  You want t o  keep thing. s e p a r a t e d  and 

s e g r e g a t e d  from one a n o t h e r .  

Q. When you a r e  d e a l i n g  wi th  m u l t i p l e  e n t i t i e s  l i k e  t h a t ,  

i s  t h a t  a fundamental purpose of account ing  p r a c t i c e ,  t o  

make s u r e  you keep t h a t  s e p a r a t i o n  very  s t r i c t ?  

A. Yes.  

Q. C a r l o s ,  i n  your 16 years  of account ing  and c o n t r o l l e r  

exper ience ,  have you e v e r  d e v i a t e d  from t h o s e  fundamental 

s e p a r a t i o n  p r i n c i p l e s ?  

A. NO. 

Q.  Not once? 

A .  NO. 

Q .  S ince  you s t a r t e d  working f o r  Freeconferencecal l  i n  

2009, and f o r  t h e  o t h e r  e n t i t i e s  l a t e r  on, have you always 

/ fo l lowed t h o s e  fundamental s e p a r a t i o n  p r i n c i p l e s ?  I 

I Q .  
C a r l o s ,  one  o f  t h e  e n t i t i e s  you do t h e  account ing  work I I f o r  i s ,  of  c o u r s e ,  NAT, Nat ive  American Telecom. I s  t h a t  I 

I r i g h t ?  

A. Y e s .  

Q. Expla in  t o  Judge S c h r e i e r  what you do f o r  NAT. 

A. I m a i n t a i n  t h e  books, record  a l l  t h e  cash  r e c e i p t s ,  

A .  Y e s .  

Q. What i s  t h a t  percentage?  

A. 51 p e r c e n t .  

Q. So t h e y  are t h e  m a j o r i t y  owner? 

A. Yes. 

Q .  You s a i d  t h e r e  were t h r e e  t o t a l  e n t i t i e s ?  

A. Y e s .  

Q. We have t h e  f i r s t  one. What i s  t h e  second e n t i t y  t h a t  

owns NAT? 

Q.  They own what percentage  a g a i n ,  Native m e r i c a n  

Telecom E n t e r p r i s e ?  

A .  25 percenc .  

Q .  C a r l o s ,  I want t o  t a l k  a l i t t l e  b i t  about the  record  

keeping and t h e  bolks  you mainta ln  f o r  NAT. lWho has access 

t o  NAT'5 f i n a n c i a l  books? 

A. Myself.  

Q. What r f  something happens to you? Are t h e r e  codes s e t  

9  1 up wi th  another  person 3 0  t h e y  could  access the  f i n a n c ~ a l s ?  I 
A. Widevoice Communications. I 10 1 A. Yes, my a s s i s t a n t .  I 

11 I Q. T e l l  me how t h a t  code t h i n g  works. I s  it kind o f  a I Q .  What percentage  of NAT does Widevoice Communications I 
own? 

A. 24 p e r c e n t  13 A. Yes, i t ' s  a backup 
l2 I 

Q.  Again. Widevoice Communications, t h e i r  purpose ,  o r  I 1 4  1 Q. 1. t h a t  s t a n d a r d  i n  t h e  account ing  i n d u s t r y ?  I 
1 5  1 A .  y e s .  YOU want t o  make s u r e  someone can access t h i n g s  I what do t h e y  do, C a r l o s ?  I 

A. They are a te lephone c a r r i e r .  They t r a n s p o r t  t r a f f i c .  I 16 1 i f  y o u ' r e  absent  or  something happens t o  you. I 
Q. What i s  t h e  t h i r d  e n t i t y  t h a t  has  an ownership I C a r l o s ,  do you r e c e i v e  any payment f o r  t h e  s e r v i c e s  

i n t e r e s t  i n  NAT? I 
A. Nat ive  American Telecom E n t e r p r i s e .  I 
Q. What does t h a t  e n t i t y  own, what p e r c e n t a g e ?  I 20 1 Q .  DO you unders tand why t h a t  i s ?  I 
A. They have 25 p e r c e n t .  I Nat ive  American Telecom cannot  a f f o r d  t o  pay f o r  a n  

Q .  J u s t  so we're clear, because t h e  names s t a r t  t o  g e t  I 
c o n f u s i n g ,  Native American Telecom E n t e r p r i s e ,  i s  t h a t  a I 
s e p a r a t e  and d i s t i n c t  e n t i t y  from NAT? 

A. Yes,  i t  i s .  

23 

24 

2 5 

Q .  I Want t o  t a l k  about  t h e s e  i n t e r n a l  c o n t r o l s  a l i t t l e  

b i t ,  and l e t ' s  go back t o  t h e  e n t i t i e s  you do work f o r .  

FreeConferenceCal l .  Who has check-writing a u t h o r i t y  



f o r  F r e e c o n f e r e n c e c a l l ?  

A. David Er ickson and Sue Er ickson.  

Q.  Does David Er ickson serve a s  t h e  CEO f o r  

FreeConferenceCal l?  

A. Y e s ,  he d o e s .  

Q .  Who i s  s u e  Er ickson?  

A. H i s  wi fe .  

Q. You a l s o  do  account ing  work f o r  Widevoice, W-I-D-E 

Voice. Who h a s  chesk-wr i t ing  a u t h o r i t y  f o r  t h a t  e n t i t y ?  

A.  Dave Er ickson,  Sue Er ickson,  and P a t r i c k  Chicas .  

T h a t ' s  s p e l l e d  C-H-I-C-A-S. 

Q. For F r e e c o n f e r e n c e c a l l  Global ,  who has  t h e  

check-wri t ing  a u t h o r i t y  f o r  t h a t  e n t i t y ?  

A. David Er ickson and Sue Er ickson.  

Q, Who h a s  check-wri t ing  a u t h o r i t y  f o r  Wyde Voice w i t h  a 

Y ? 

A. David Er ickson and Sue Er iskson.  

Q .  Who has  check-wri t ing  a u t h o r i t y  f o r  HDPSTN? 

A. David Er ickson and Sue Er ickson.  

Q. For Nat ive  American Telecom, f o r  NAT, who h a s  t h e  

check-wri t ing  a u t h o r i t y  f o r  t h a t  e n t i t y ?  

A. Myself and J e f f  Holoubek. H-O-L-O-U-B-E-K. 

Q. Does David Er iskson have any  check-wri t ing  a u t h o r i t y  

f o r  BAT? 

A. No, he does  n o t .  

1  I Q. Does Sue Er ickson have any check-wri t ing  a u t h o r i t y  f o r  I 
2  NAT? 

3  / A. No, she  does  n o t .  

4  Q .  Does M r .  Chicas  have any check-wri t ing  a u t h o r i t y  f o r  

C a r l o s ,  i n  f r o n t  of you are a number o f  e x h i b i t s .  I  

would l i k e  you t o  t a k e  a l o o k  a t  t h o s e  e x h i b i t s ,  i f  you 

5 

6 

10 A.  S u r e .  

1 1  I 0. I  would f i r s t  l i k e  you t o  t a k e  a look a t  Defendant 's 

12 E x h i b i t  No. 1. Can you t e l l  t h e  Cour t  what t h a t  e x h i b i t  

NAT? 

A.  No, he does  n o t .  

shows? 

A.  S u r e .  I t ' s  the  bank s t a t e m e n t s  f o e  Nat ive  American 

Telecom f o r  t h e  F i r s t  Dakota Nat ional  Bank ending 

8-31-2009. 

Q. L e t ' s  c l a r i f y  t h i s .  S i n c e  Nat ive  American Telecom 

became a n  e n t i t y ,  how many ohecking  a c c o u n t s  has  NAT had?  

24 1 South Dakota? I 

20 

21  

22 

23 

2 5  1 A .  Y e s ,  i t  is. I 

Q. Was t h e  F i r s t  Dakota N a t i o n a l  Bank checking  account  

t h e  f i r s t  one? 

A. Y e s ,  it was. 

Q. F i r s t  Dakota N a t i o n a l  Bank is  o b v i o u s l y  based h e r e  i n  

Q. C a r l o s ,  I ' d  l i k e  you t o  taKe a look a t  D e f e n d a n t ' s  

E x h i b i t  1 ,  because  I  want t o  show some o f  t h e  f i n a n c i a l  

s t a t u s  o f  NAT. What i s  t h e  d a t e  of E x h i b i t  l ?  

A. I t ' s  8-31-2009. 

Q. For t h i l  bank s t a t e m e n t ,  what i s  t h e  d e p o s i t ?  

A. We're showing a d e p o s i t  of $100. . 

Q .  C a r l o s ,  are  you aware of what swi tched  access fees 

a r e?  

A. Yes. 

Q. What a r e  t h e y ?  

A. I t ' 4  t h e  payments t h a t  are made f o r  t r a f f i c  g e n e r a t e d .  

Q. I S  t h a t  t h e  b u s i n e s s  t h a t  NAT i~ involved  i n ,  p a r t  o f  

t h e i r  b u s i n e s s ?  

A. Y e s .  

Q. C a r l o s ,  can  you t e l l ,  by looking  a t  t h e s e  bank 

s t a t e m e n t s ,  i f  t h e  d e p o s i t s  NAT r e c e i v e s  come from t h o s e  

s w i t c h e d  access f e e s ?  

A. Should b e  a b l e  t o ,  yes .  

Q. The hundred d o l l a r s  t h a t ' s  i n  E x h i b i t  1,  i s  t h a t  from 

a swi tched  access f e e  payment? 

A. NO. 

Q .  Do you know where t h a t  comes from? 

A. I  c a n ' t  t e l l  from h e r e ,  b u t  I  know i t ' s  n o t  a s w i t c h e d  

access. 

Q. s o  t h e  f i r s t  month o f  o p e r a t i o n ,  t h e r e ' s  a hundred 

d o l l a r  d e p o s i t .  I s  t h a t  r i g h t ?  

A. Yes .  

Q. I  would l i k e  you now t o  look a t  Defendant ' s  E x h i b i t  

No. 2 .  T h i s  is a n o t h e r  banking  s t a t e m e n t  from F i r s t  

Dakota? 

A. Yes.  

Q. What's t h e  d a t e  of E x h i b i t  27 

A. 9-30-2009. 

Q .  What does  t h a t  bank s t a t e m e n t  show f o r  a d e p o s i t ?  

A.  I t  shows a d e p o s i t  of $50.  

Q .  Based o n  your knowledge, i s  t h a t  a d e p o s i t  t h a t  was 

d e r i v e d  from r e c e i v i n g  s w i t c h e d  access f e e s ?  

A. No, it was n o t .  

Q .  I f  you would now t a k e  a look a t  Defendant ' s  E x h i b i t  

No. 3 .  What i s  t h e  d a t e  o f  t h i s  banking s t a t e m e n t ?  

A. October 30, 2009. 

Q. What t y p e  of d e p o s i t  d i d  NAT r e c e i v e  i n  t h a t  month? 

A. They r e c e i v e d  $140. 

Q .  Based on  your review of E x h i b i t  3 ,  d i d  t h a t  $140 

d e r i v e  from swi tched  access f e e s ?  

A. No, i t  d i d  n o t .  

Q. I f  you 'd  now p l e a s e  t a k e  a look a t  Defendant ' s  E x h i b i t  

No. 4. What i s  t h e  d a t e  of t h a t  banking s t a t e m e n t ?  

A. November 30, 2009. 

Q. What is t h e  d e p o s i t  under E x h i b i t  4? 



A. $65. 

Q. Again, based  on your rev iew,  d i d  t h a t  $65 d e r i v e  from 

any type  of swi tched  access f e e s ?  

A. No, i t  d i d  n o t .  

Q. Defendant ' s  E x h i b i t  No. 5 .  What's t h e  d a t e  of t h a t  

bank = t a t e m e n t ?  

A. 12-31-2009. 

Q. T h e . d e p o s i t  i n  E x h i b i t  5  shows how much? 

A. I t  shows t o t a l  d e p o s i t s  of $5,040. 

Q .  Can you t e l l ,  by l o o k i n g  a t  t h e  bank s t a t e m e n t ,  where 

t h e  l a r g e  m a j o r i t y  o f  t h a t  money came from? 

A. Yes.  

Q.  Where? 

A. I t  came f rom WideVoice. I t  was a l o a n  t o  NAT. 

Q.  So t h a t  $5,000 of t h a t  $5 ,040 was a l o a n  from 

Widevoice? 

A. C o r r e c t .  

Q.  Do you know i f  t h a t  l o a n  WideVoice made t o  NAT was 

e v e r  p a i d  back?  

A. Yes,  it was. 

Q. When was it p a i d  back? 

A. I  b e l i e v e  it was p a i d  back i n  February sometime. 

Q. Of? 

A. 2010. 

Q. The e x t r a  $40 o f  t h a t  $5,040, d i d  t h a t  d e r i v e  from 

o b j e c t  t o  h i s  e x h i b i t s  as t o  bank r e c o r d s .  

THE COURT: A11 r i g h t .  Ey.hibits 1 through 25 are  

r e c e i v e d .  

MR. SWIER: Thank you, Your Honor. 

BY MR. SNIER: 

Q. C a r l o s ,  I would now l i k e  you t o  look a t  E x h i b i t  6 .  

What 's t h e  d a t e  of t h a t  banking  s t a t e m e n t ?  

A. J a n u a r y 2 9 ,  2010. 

Q. What does  t h a t  bank statement show a s  f a r  as  d e p o s i t s  

f o r  NAT? 

A. Zero. 

Q .  Now I ' d  l i k e  you t o  look a t  D e f e n d a n t ' s  E x h i b i t  No. 7 .  

What i s  t h e  d a t e  of t h a t  banking  s t a t e m e n t ?  

A. February  26, 2010. 

Q. Does t h a t  banking  s t a t e m e n t  r e f l e c t  any d e p o s i t s ?  

A. Yes, i t d o e s .  

17 I Q What amount of a d e p o s i t  does  E x h i b i t  7 ~ h o w ?  I 
19 1 Q. So we've gone from a v e r y  minimal amount f o r  t h e  f i r s t  I 

f o u r  o r  f i v e  months t o  now we're t a l k i n g  some r e a l  money? 

22 1 Q .  C a r l o s ,  c a n  you t e l l ,  f rom l o o k i n g  a t  t h a t  banking I 

=wi tched  a c c e s s  f e e s ?  

A. No, it d i d  n o t .  

MR. KNUDSON: Your Honor, i s  he going t o  o f f e r  

t h e s e  as e x h i b i t s ?  

MR. SWIER: I was going  t o  o f f e r  them a t  t h e  end. 

I  can  o f f e r  each  one  i n d i v i d u a l l y ,  i f  you'd l i k e .  

MR. KNUDSON: I  j u s t  wanted c l a r i f i c a t i o n ,  s i n c e  

h e ' s  t e s t i f y i n g  from t h e  e x h i b i t s  b e f o r e  t h e y  are a d m i t t e d .  

I  d o n ' t  have any o b j e c t i o n  t o  t h e i r  admiss ion .  

THE COURT: Why d o n ' t  you o f f e r  them a l l  a t  t h i s  

p o i n t .  Then i f  he h a s  a n  o b j e c t i o n ,  I can  t a k e  up t h e  

o b j e c t i o n .  

MR. SWIER: Thank you. Your Honor, a t  t h i s  t i m e  

I  would move t o  admi t  Defendant ' s  E x h i b i t s  1 through I  

b e l i e v e  i t ' s  29. 

THE COURT: Why d o n ' t  we j u s t  do  t h e  bank r e c o r d s  

a t  t h i s  p o i n t .  

MR. SWIER: Then, Your Honor, we would o f f e r  

Defendant ' s  E x h i b i t s  1  through 25. 

THE COURT: Any o b j e c t i o n  t o  1  through 25? 

MR. KNUDSON: Before  I  respond,  Your Honor, I  

would l i k e  t o  add  t h a t  I  w i l l  a l s o  be u s i n g  an e x h i b i t  t h a t  

w i l l  be t h e  same r e c o r d s ,  b u t  t h e y  are numbered, and I  w i l l  

be r e f e r r i n g  t o  them b y  t h a t  i d e n t i f i c a t i o n  number so it 

w i l l  move my i n t e r r o g a t i o n  a l o n g  more q u i c k l y .  I  d o n ' t  

23  

24 

25 

A. I t  came f rom our b i l l i n g  a g e n t .  T h e y ' r e  c a l l e d  CABS 

Agent.  

Q. B r i e f l y  how does t h a t  work w i t h  CABS Agent? What is 

i t ?  

A. They b a s i c a l l y  b i l l  o n  b e h a l f  of NAT f o r  t h e  t r a f f i c  

t h a t ' s  g e n e r a t e d ,  and t h e y  c o l l e c t  an i t s  b e h a l f .  

a .  13 us ing  an  a g e n t  l i k e  cAhs a s t a n d a r d  method of 

b i l l i n g  i n  t h e  te lecommunica t ions  i n d u s c r y ?  

A. I t  i s .  

Q. C a r l o s ,  a g a i n ,  based  on your rev iew o f  E x h i b i t  7, t h a t  

$114,000, d i d  t h a t  d e r i v e  from s w i t c h e d  access f e e s  t h a t  

were p a i d  by c a r r i e r s ?  

A .  Yes. 

Q .  J u s t  t o  c l a r i f y ,  i n  February  o f  2010, t h a t ' s  when NAT 

s t a r t e d  t o  be p a i d  f o r  swi tched  access f e e s ?  

A. That  i s  c o r r e c t .  

Q .  C a r l o s ,  I  would l i k e  you t o  look a t  Defendant ' s  

E x h i b i t  No. 8 .  What 's t h e  d a t e  on t h a t  bank s t a t e m e n t ?  

A. March 31, 2010. 

Q. What does  it show f o r  NAT's d e p o s i t s ?  

A. Shows t o t a l  d e p o s i t s  of $149,601.40. 

Q .  C a n  you t e l l  from t h a t  banking s t a t e m e n t  how much o f  

t h a t  amount d e r i v e d  from s w i t c h e d  access payments from 

c a r r i e r s ?  

A .  yes, I  can. 

s t a t e m e n t ,  where t h a t  $114,000 d e r i v e d  from? 

A. Yes. 

Q. Where? 



Q. How much? 

A. $142,043.72. 

Q.  C a r l o s ,  do  you know of t h o s e  payments,  d i d  some of 

t h o s e  payments come from swi tched  a c c e s s  f e e s  t h a t  were 

p a i d  by s p r i n t ?  

A. I d o  n o t  know. 

Q.  C a r l o s ,  now look a t  E x h i b i t  No. 9 .  What is t h e  d a t e  

o f  t h a t  banking  s t a t e m e n t ?  

A. A p r i l  30, 2010. 

Q .  What does  t h a t  e x h i b i t   how as f a r  a s  accasa f e e s  t h a t  

were r e c e i v e d ?  

A. Access f e e s ?  

Q. Yes. 

A. $7,909.88. 

Q.  Can you e x p l a i n  t h e  downward t r e n d  between t h e  

previous  month, which was $142,000, and now w e ' r e  dawn t o  

$7,000 or s o ?  Did a payment come i n  l a t e ?  

A. I  b e l i e v e  SO. 

a .  Now I ' d  l i k e  you t o  look a t  E x h i b i t  10 .  What i s  t h e  

d a t e  of t h a t  banking  s t a t e m e n t ?  

A. I t  i s  May 28, 2010. 

Q. Doe3 t h a t  show t h a t  NAT r e c e i v e d  a d e p o s i t ?  

A. Yes, i t  d o e s .  

Q .  How mush was t h e  d e p o s i t  NAT r e c e i v e d ?  

A. $217,877.45. 

I Q. How much? 

/ Q .  
I f  you 'd  now look a t  E x h i b i t  13, p l e a s e .  What's t h e  

I d a t e  of t h a t  banking  s t a t e m e n t ?  

I A. August 31, 2010 

Q.  Does t h a t  banking s t a t e m e n t  r e f l e c t  a d e p o s i t  made by 

NAT? 

A. Yes, i t d o e s .  

Q .  How much? 

A. $128,855.42 .  

I Q .  
I s  t h a t  amount d e r i v e d  t o t a l l y  from swi tched  access  

I payments? 

A. Yes. 

Q. J u s t  t o  c l a r i f y ,  C a r l o s ,  you can  t e l l  t h a t  by looking  

a t  t h e  d e p o s i t  on t h e  banking s t a t e m e n t .  11 t h a t  r i g h t ?  

A. By t h e  d e s c r i p t i o n .  

Q. C a r l o s ,  i f  you would now l o o k  a t  E x h i b i t  14 ,  p l e a s e .  

What 's t h e  d a t e  of t h a t  banking s t a t e m e n t ?  

A. I t  i s  September 30, 2010. 

Q.  What t y p e  of  d e p o s i t  i s  shown t h e r e ?  

A. Zero. 

Q .  Is  t h a t  approximate ly  when you t o o k  o v e r  t h e  

c o n t r o l l i n g  f u n c t i o n  f o r  NAT? 

A. I t ' s  about  t h a t  t ime,  y e s .  

Q .  L e t ' s  e x p l a i n  t o  t h e  C O U E ~ .  When you s t a r t e d  t o  t a k e  

Q. Can you t e l l ,  by looking  a t  t h a t  document, i f  t h a t  

amount d e r i v e d  from swi tched  access payments from c a r r i e r s ?  

A. Yes, it d i d .  

Q. I f  you'd now look a t  E x h i b i t  No. 11 .  What is t h e  d a t e  

of t h a t  bank s t a t e m e n t ?  

A. I t  is June 30, 2010. 

Q. Doe3 t h a t  e x h i b i t  show t h a t  NAT r e c e i v e d  a d e p o s i t  o r  

made a d e p o s i t ?  

A. Yes, i t  d o e s .  

Q .  How much i s  t h a t  d e p o s i t ,  C a r l o s ?  

A. They made $243,779.29. 

Q. Of t h a t  amount, how much of t h a t  d e r i v e d  from swi tched  

a c c e s s  f e e s  p a i d  by c a r r i e r s ?  

A. $239,879.58. 

Q.  I f  you'd now look a t  E x h i b i t  12, p l e a s e .  What is t h e  

d a t e  of t h a t  banking s t a t e m e n t ?  

A. I t  i s  J u l y  30, 2010. 

Q .  Does t h a t  show -- does  t h a t  banking s t a t e m e n t  show 

19 money r e c e i v e d  by NAT? 

20 A. Yes, i t  d o e s .  I 
2 1  1 Q How much? 

22 A. I t  shows t o t a l  d e p o s i t s  o f  $162,029.60. 

23 1 Q. Can you t e l l  u s ,  of t h a t  amount, how much d e r i v e d  from I 
24 1 swi tched  access f e e  payments? I 

over  t h e  c o n t r o l l i n g  f u n c t i o n s  f o r  NAT, d i d  you s w i t c h  t h e  

checking  account?  

A. Yes. We opened up a new account .  

Q. Where d i d  you open up t h a t  account?  

A. With Wells Fargo. 

Q .  so, C a r l o s ,  E x h i b i t s  14, 15, 16, 17, and 18, a r e  t h o s e  

t h e  f i n a l  s t a t e m e n r s  you 've  r e c e i v e d  f o r  NAT from F i r s t  

Dakota B a n k ?  

A .  Yes, t h e y  a r e .  

Q .  And t h e y  would show what i n  d e p o s i t s ?  

11  ( A. zero i n  e a r n  

12 Q .  I s  t h a t  because  any revenue NAT r e c e i v e d  from 

13 1 approximate ly  October  of 2010 forward went i n t o  t h e  I 
14 1 We114 Fargo checking  account? I 
15 I A. Fzom September forward ,  I  b e l i e v e .  I 
16 1 Q.  Excuse me. When you took over t h e  books, we swi tched  I 

t h e  F i r s t  Dakota Bank account ,  i s  t h a t  

20 

21  

22 

23 

r e a l l y  a dormant account?  Nothing goes through t h e r e ?  

A. I t  d o e s n ' t  have any a c t i v i t y  anymore. 

Q .  Bes ides  t h e  F i r s t  Dakota account  and t h e  new a c c o u n t  

w i t h  Wells Fargo, does NAT have any o t h e r  checking  a c c o u n t s  

24 

25 

or  money a c c o u n t s  o u t  t h e r e ?  

A. No. 



1 I Q. These  a r e  t h e  o n l y  two? 

2  A. Yes. 

3  Q.  C a r l o s ,  i f  you would now look a t  E x h i b i t  19. What I 
4 1 does t h i s  document show? I 

A. T h i s  is t h e  bank s t a t e m e n t  f o r  Wells Fargo f o r  t h e  

per iod  e n d i n g  J u l y  31, 2010, f o r  Nat ive  American Telecom. 

Q.  I s  t h i s  t h e  f i r s t  banking s t a t e m e n t  NAT has  wi th  

Well3 Fargo? 

A. Yes, it is .  

Q .  Does E x h i b i t  19 show any type  of d e p o s i t ?  

A. No, i t  does  n o t .  

Q .  I s  t h a t  because  i t ' s  just a brand-new account?  

A. I  j u s t  opened t h e  a c c o u n t ,  y e s .  

Q .  You can now look a t  E x h i b i t  20, p l e a s e .  What i s  t h e  

1 5  I d a t e  on  t h a t  Wel ls  Fargo Bank s t a t e m e n t ?  I 
1 6  1 A. I t ' s  August 31, 2010. I 
17 1 Q .  What does  t h a t  s t a t e m e n t  show a s  any  d e p o s i t s  t h a t  I 
18 I were r e c e i v e d  by NAT? I 
1 9  1 A. I t ' s  t r a n s f e r s  t h a t  were i n i t i a t e d  from t h e  F i r s t  I 
20 1 Dakota Bank t o  t h e  Wells Fargo .  I 
2 1  1 Q. I  want t o  go through t h i s  r e a l  q u i c k l y ,  so we can s t a y  I 
22  1 on the  same page .  I 

On E x h i b i t  20 where it s a y s  "pos ted  d a t e . "  Do you see 

24 t h a t  a b o u t  ha l fway down? 
23 I 

A. Yes, it r e c e i v e d  t h r e e .  

Q .  What i s  t h e  t o t a l  o f  t h o s e  d e p o s i t s ?  

A. $38,765.67. 

Q. Do you know where t h a t  amount of money d e r i v e d  from? 

A. From s w i t c h e d  access. 

Q. s o  we're back t o  r e c e i v i n g  swi tched  access payments 

from t h e  c a r r i e r s ?  

A. Yes. 

Q. C a r l o s ,  i f  you would now t a k e  a look a t  E x h i b i t  22, 

1 0  I p l e a s e .  What 's t h e  d a t e  o n  t h a t  Wells Fargo s t a t e m e n t ?  I 
1 1  1 A. October  31, 2010. I 
12 1 Q. What does  it show f o e  NAT's d e p o s i t s  f o r  t h a t  I 
1 3  1 s t a t e m e n t ?  I 
14 1 A. Shows 56 .54 .  I t a k e  t h a t  back. T h e r e ' s  a t o t a l  of I 

$6,006.54 .  

Q .  Do you know where t h a t  amount d e r i v e d  from? 

A. Yes. 

Q. Where? 

A. $ 6 . 5 4  came from s w i t c h e d  access; and $6,000 was a l o a n  

from Widevoice. 

Q .  ToNAT? 

A. TO NAT, y e s .  

23  I Q. Before  we go any f u r t h e r ,  a r e  you f a m i l i a r  wi th  t h e  I 
24 1 l o a n  agreement  between Widevoice and NAT? I 
25 1 A. The loan  agreement between -- I 

Q. We have a p o s t e d  d a t e  o f  August 4  of 2010. I s  t h a t  

r i g h t ?  

A. Yes. 

Q .  Haw much was t h e  amount t h a t  was t r a n s f e r r e d  i n t o  t h i s  

Wells Fargo checking  account?  

A. $75,000. 

Q. Expla in  where t h a t  $75,000 came from. 

A. I t  came from t h e  e x i s t i n g  b a l a n c e s  i n  t h e  F i r s t  Dakota 

Nat ional  Bank a c c o u n t .  

Q. SO you c l o s e d  t h e  F i r s t  Dakota account  down and took 

whatever was i n  t h e r e  and gave i t  t o  t h e  Wells Fargo 

account .  I5 t h a t  r i g h t ?  

A. Yes. 

, Q. There i s  a l s o ,  C a r l o s ,  a n  amount o f  approximate ly  

$128,855, What does  t h a t  r e p r e s e n t ?  

A. T h a t ' s  t h e  s w i t c h  c a r r i e r  payments we rece ived  i n  t h e  

F i r s t  Dakota Bank t h a t  I t r a n s f e r r e d  from F i r s t  Dakota Bank 

t o  t h e  Wells Fargo  Bank. 

Q. So both  o f  t h o s e  i tems a r e  j u s t  t r a n s f e r r e d  from 

F i r s t  Dakota t o  Wells Fargo? 

A. Right .  

Q. C a r l o s ,  I  want you t o  l o o k  a t  E x h i b i t  No.  21. What is 

t h e  d a t e  on t h a t  Wells Fargo s t a t e m e n t ?  

A. September 30, 2010. 

Q .  Does t h a t  s t a t e m e n t  show t h a t  NAT r e c e i v e d  a d e p o s i t ?  

Q. Do you know i f  t h e r e ' s  any  te rms fo r  t h a t  loan  

agreement o r  a n y t h i n g ?  

A. I  d o n ' t  know s p e c i f i c  te rms.  

Q .  Falr enough. So under t h i s  s t a t e m e n t ,  NAT r e c e i v e d  

5 6 . 5 4  of access f e e s .  C o r r e c t ?  

A. Y e s .  

Q .  C a r l o s ,  y o u ' r e  obvious ly  aware of che var ious  

l a w s u i t s ,  l n c l u d r n g  t h i s  one we're c u r r e n t l y  i n .  C o r r e c t ?  

A. Y e S .  

Q .  Can you t e l l  t h e  Cour t  what happened around t h i s  t ime 

where your access f e e s  have gone from hundreds of thousands  

down t o  $6.541 

MR. KNUDSON: O b j e c t i o n .  Vague as  t o  t ime. 

THE COURT: S u s t a i n e d .  Rephrase your q u e s t i o n .  

B Y  MR. SWIER: 

Q. Approximately October o f  2010, C a r l o s ,  t h e  same t ime 

a s  t h i s  s t a t e m e n t ,  c a n  you t e l l  t h e  Cour t  what was going  o n  

wi th  t h e  l e g a l  s t a t u s  of t h e  oaJes h e r e  i n  South Dakota? 

A. Yes. S p r i n t  brought  s u i t  t o  Nat ive  American Telecom. 

Q .  When S p r i n t  brought  s u i t  a g a i n s t  Nat ive  hmerican 

Telecom, I would presume t h a t  a l l  t h e  o t h e r  c a r r i e r s ,  a t  

l e a s t ,  k e p t  paying  you .  D i d n ' t  they?  

A. N O ,  t h e y  d i d n ' t .  

Q. Well, who s topped paying you? 

A. Most o f  them. 



Q. Other than $6.541 

A. That's correct. 

Q. Carlos, if you would now look at Exhibit 23, please. 

What's the date on that banking statement? 

A. November 30, 2010. 

Q. What doer it show for deposits that were received from 

NAT? 

A. Total deposits? 

Q. Total deposits first. 

A. Total deposits, we've got $58,077.69. 

Q. Of that amount, how much of it derives from switched 

access fees NAT received? 

A. $7,077.69. 

Q. In Exhibit 23 there are also a couple references to a 

couple rather large numbers that says "online transfer 

loans." Do you see that? 

A. I do. 

Q. Will you share with the Court what those numbers 

reflect? 

I A. Those are loans from WideVoice to Native American 

I Telecom. 
Q. HOW much was the l o a n  amount Widevoice made to NAT 

that month? 

A.  $51,000. 

Q. A3 the controller of NAT and being familiar with the 

3 9 

the date on that banking statement? 

A. January 31, 2011. 

Q. What does it show for deposits for NAT? 

A .  Shows total deposits of $45,031.02. 

Q. Of that amount, what constitutes switched access  fees 

received by MAT? 

A. 531.02. 

Q. Where did the other $45,000 derive? 

A. Loans from WideVoice to Native American Telecom. 

Q. Why did WideVoice make those loans? 

A. For the same reason. Couldn't afford -- didn't have 
any money to pay their operating expenses. 

Q. The switched access fee payments stopped? 

A. Y e s .  

Q. Carlos, if you would, would you, please, take a look 

at Exhibit No. 26? 

A. Sure. 

Q. I'll give you a minute. Are you familiar with that 

document? 

A. I am. 

Q. What i~ thatdocument? 

A. This represents the Balance Sheet for Native American 

Telecom as of December 31, 2010. 

Q. I want to run through this very quickly with you. 

Look under the "Checking and Savings" column. Do you see 

financials of both WideVoice and NAT, why was that loan 

made from WideVoice to NAT? I 
I A. TO cover operating expenses. I 
Q. Because the switched access payments relatively 

stopped? 

A. That's correct. Didn't have enough funds to cover its 

I own expensea. Q. If you would now look at Exhibit No. 24. What is the 

date on that banking statement? 

A. December 31, 2010. 

Q. What does that statement show regarding deposits from 

NAT? 

A. Shows total deposits of $47,519.77. 

Q. Did NAT receive any switched access fees from the 

carrier=, and if so, how much? 

A. They did. They received $3,519.77. 

Q. And the remainder of that amount came from who? 

A. Loans from Widevoice to Native American Telecom. 

Q. Why did Widevoice make the loan to Native American 

Telecom? 

A. Again, to cover the expenses Native American Telecom 

couldn't pay. 

Q. Because the access fee payments stopped? 

A. That's correct. 

Q. Carlos, if you would now look at Exhibit 25. What's 

that? 

A. Yes .  

Q. How much rnaney remalns in that First Dakota checking 

account? 

A. $1,814.19. 

Q. How much cash is in the Wells Fargo account that you 

opened when you first started doing the controller 

function? 

A. $10.043.06. 

Q. So as of December 31, 2010, just a couple months ago, 

what were NAT's total current assets in those two accounts? 

A. $11,857.25. 

Q. If we go down under the "Fixed Assets," we have a line 

item that talks about "Computer Equipment." Will you 

explain to us, please, what that is? 

A. Sure. That's computer equipment related to the 

Comunioations Center and Internet Library at the 

crow Creek Reservation. 

Q. Those are fixed assets from NAT that were placed on 

the Reservation? 

A. correct. 

Q. There's also a line there that says "Furniture and 

Equipment" for $617.00. What's that? 

A .  That also goes towards the Communications Center and 

Internet Library located on the Reservation. 



Q. Then we have a big number. We have a $216,000 number 

for "Wi-Max Equipment." What does that represent? 

A. That's the cost of the communications tower that was 

put on the Reservation. 

Q. That's all the hardware and software that goes with 

that? 

A. Yes. 

Q. SO, Carlos, total fixed assets as of December 31, 

2010, are what? 

A. $224,914.85. 

Q. Now if we look under the "Liabilities and Equity" 

column, do you see that? 

A. I do. 

Q. It says "Current Liabilities," and then it says "other 

Current Liabilities," and then it gets down to, it says 

"Due to WideVoice Communications." Do you see that? 

A. Yes. 

Q. What does that represent? 

A. It's a combination of two things. It's a combination 

of expenses that WideVoice has paid on behalf of Native 

American Telecom, a. well as loans it made directly to 

Native American Telecom. 

Q. That total amount due to Widevoice, either through 

them paying for equipment or giving loans, is how much? 

A. $474,949.38. 

Q. Do you know who that person is? 

A. As of which date? 

Q. As of today. 

A .  As of today? Y e s .  

Q. who is that? 

A. It would be Kolpfltin 6 Kapur. 

Q. Could you spell that, the best you can? 

A .  K-O-L-P-F-S-T-I-N and R-A-P-U-R. 

Q. That's an accounting firm from where? 

A. They're located in Irvine, California. 

Q. Does that accounting firm have any type of ownership 

interest in NAT? 

A. None whatsoever. 

Q. Does that accounting firm have any type of ownership 

interest in any of the other various entities that you do 

accounting work for? 

A. None whatsoever. 

Q. so they come in and do your taxes? 

A. Yes. They are completely independent. 

Q. Carlos, there's also a line item there for "Net 

Income" for approximately minus $134,000. What does that 

represent? 

A. Those are the losses for the period from January 

through December of 2010. 

Q. You took about a $135,000 loss? 

Do you remember when WideVoice started either paying 

things on behalf of NAT or started to provide the 

loans? Do you remember when all of that started? 

A .  Id0. 

Q. When was that? 

A. It was around June of 2009. 

Then, Carlos, there are a couple things under 

"Equity." The first item is "Retained Earnings" for 

$15,000. Explain to the Court what that  

represents, please. 

A. Retained earnings is the losses from the prior year. 

Q. "Shareholder distributions." What does that 

represent? 

A .  Those are expenses that -- or transactions that took 
place throughout the years that we classified as 

shareholder distributions that were incurred by members of 

Native American Telecom Enterprise that we classified as 

shareholder distributions, because we weren't exactly sure 

if we wanted to classify those as  expenses on the books of 

Natrve American Telecom until everybody had a chance to 

figure out if they wanted to allocate those in that manner. 

Q. Does NAT have an independent tax  accountant? 

A. Independent tax accountant? 

Q. Yes. 

A. Yes. 

Equity" of minus $238,000, approximately. I 
Where does that number derive? 

A .  That's the cumulative total of the equity, retained 

earnings, shareholder distributions, and the net income of 

thia year. 

Q. So total liabilities and equiries of course always add 

up to the total assets. What does that show, Carlos, the 

"Total Liabilities and Equity"? 

A. $236,772.10. 

Q. Just as  a matter of accounting, your total liabilities 

and equity and your total assets, those numbers some out 

that mirror each other. Correct? 

A. Yes. It's called a Balance Sheet. Everything is 

supposed to balance. 

MR. SWIER: Your Honor, at this time I would move 

17 1 Defendant's Exhibit 26. I 
I THE COURT: Any objection? I 

MR. KNUDSON: No objection. I 
20 1 THE COURT: 26 is received. I 
21 1 BY MR. SWIER: I 
22 1 Q. Carlos, if you would now, please, take a look at I 
23 / Defendant's Exhibit 21. Can you please tell the court what I 
24 1 this document is? I 
25 1 A .  Sure. This is the support for the amount on the 1 



Balance Sheet that's due to WideVoice Communications. 

Q. Let's go through some of those items real quickly. 

Let's take, for instance, if you look at the third column 

over where it says "Num." 

A. Y e s .  

Q. What does that stand for? 

A. That's the journal number. 

Q. Under "Name," it says "Wirefree Communications." Is 

that right? 

A. Yes. 

Q. You have a memo that describes what that is. What is 

the amount under that line item, and what was it for? 

A. The amount is $47,750. It was for the first payment 

for the installation of the antenna of the communications 

tower on the Indian Reservation. 

Q. That was necessary to put the hardware and software 

and everything up probably? 

A. Yes. 

Q. Carlos, if you look at the next line -- excuse me, two 

down, there is an amount of $32,775. Do you see that? 

A. Yes,Ido. 

Q. What does that amount reflect? What payment does that 

reflect? 

A. That's another payment for the installation of the 

25 1 c~munications tower. I 

that eight? 

A. Y e s .  In November? 

Q. Yes. 

A. Y e s .  

Q. what doei that reflect? 

A. That's a loan from WideVoice, so that's a cash 

transfer. 

Q. Do you know why that was needed? 

A. To be able to allow Native American Telecom to pay its 

expenses. 

Q. It says to cover payroll, too. Is that right? 

A. Yes .  

Q. You have another circuit charge. Then you have an 

amount for $26,000. Do you see  that? 

A. I do. 

Q. What is that for? 

A. Again, another transfer to Native American Telecom to 

allow Native American Telecom to pay its expenses. 

Q. Who is that from? 

A. WideVoice Communications. 

Q. Then we have another entry for approximately $30,000. 

What does that reflect? 

A. Another loan to Native American Telecom to cover its 

expenses. 

Q. Carlos, at that time, is that the very middle of the 

6 1 the communications tower on the Reservation. I 

1 

2 

3 

4 

5 

- 

Q. The next icem, we have a payment of $80,290.28. 

correct? 

A. Correct. 

Q. What is that for? 

A. Again, it's another payment far the installation of 

12 the traffic. 

13 Q. Do you understand that circuit thing at all? 

7 

8 

9 

10 

11 

14 I A. No, I don't. 

15 Q, You know yoq need circuits to do this work. 

Q. Then we go down a couple lines where we have an amount 

of $26,970.93. Correct? 

A. Correct. 

Q. What'z that for? 

A .  Those are the circuit charges for the transporting of 

CorTeCt. :: I :: Carlos, we have an amount of $14,341. 1s that also 1 

21 ( also for circuit charges. Correct? Quite a few of those I 

18 

19 

20 

if you then go down to where we have an amount 

for circuit payments? 

A. Yes. 

Q. Then we have some charges for approximately $10,000 

of $20,000, which is a loan to Native American Telecom. 

4 1 a .  Then we have the last entry there is for $12,000. 1 

1 

2 

3 

period where the carriers, after Sprint brought suit here, 

all the other carriers stopped paying NAT? 

A. That's about the same time. 

8 1 A. A loan from sidevoice to Native American Telecom to I 

5 

6 

7 

9 1 cover its expenses. I 

C O L L ~ C ~ ?  

A .  Yes.  

Q. What does that reflect? 

10 1 Q. Why did WideVoice have to make that loan to Native I 
11 I American Telecom? I 
12 1 A. It didn't have enough money. It wasn't getting paid. I 

Q. So, Carlos, when you look at the final column, the 

balance column that has a balance of $474,949.38, what does 

that number reflect? 

A. That's the amount due from NAT to WideVoice 

Communications for the amounts that were loaned by 

WideVoice Communications. 

Q. That's debt NAT owes to Widevoice? 

A. It is, yes. 

Q. Carlos, as of December 31 of 2010, is that a true and 

accurate transaction account foe NAT? 

A. Yes, it is. 

MR. SWIER: Your Honor, I would move to admit 

Exhibit 27, please. 



I MR. KNUDSON: No objection. 

THE COURT: 27 14 received. 

MR. SWIER: Thank you, Your Honor. 

BY MR. SWIER: 

Q. Carlos, if you'd now take a look at Exhibit 28, 

I please. What is the date on that Balance Sheet? 

A. It is January 31, 2011. I 
I Q. I skipped ahead. I'm sorry. What is this document, 

Exhibit 28? 

A. It represents the Balance Sheet for Native American 

Telecom as of January 31, 2011. 

Q. so about a month ago. Correct? 

A. Correct. 

Q. Is this the most up-to-date Balance Sheet Native 

American Telecom has? 

A. Yes. 

Q. Did I ask you to prepare this so you could give the 

Court the moat updated information? 

A. Yes. 

Q. Carlos, let's look at Exhibit 28 real quickly. Again, 

under the "Checking and Savings" account, we have the First 

Dakota National account for approximately $1,800. Correct? 

A. Correct. 

Q. And that one is just sitting dormant. There's no 

activity there. 

A. That's the cumulative losses that NAT has incurred for 

the periods from 2009 through 2010. 

Q. "Shareholder Distributions," you commented on that 

earlier. Is that the same? 

A. That's thesame. 

Q. The "Net Income" of a negative $42,000, approximately. 

What does that show? 

A. That's the current month's losses. 

Q. SO "Total Equity," Carlos, shows what? 

A. Negative $280,258.24. 

Q. Just to make sure we have these numbers straight, 

under this Balance Sheet, NAT shows they had about $25,516 

in the bank. Is that right? 

A. That's correct. 

Q. And its liabilities that were owed to Widevoice were 

approximately $530,000. Is that right? 

A. That's correct. 

Q. Carlos, did I ask you to check on what's in the 

checking account as of last night? 

A. You did, yes. 

Q. Share with the Court what NAT's account balance is as 

of last evening? 

A. It's just a little over $6,000. 

Q. Why did we go from having $25,000 in the checking 

account last month to now we're down to a little over 

A. There's no activity on there. 

Q. Then we show approximately $23,702 in the Wells Fargo 

account. Is that right? 

A. Yes. 

Q. So our total checking and savings between those two 

accounts is what? 

A. A total of $25,516.34. 

Q. Then we go down under "Fixed Assets," "Computer 

Equipment, Furniture and Equipment, and Wi-Max Equipment." 

I4 that the same as you testified to in the yearly Balance 

Sheet a few minutes ago? 

A. Yes. 

Q. Now let's go down -- so "Total Assets," it looks like, 
is how much, Carlos? 

A.  $250,431.19. 

Q. Now let's look at the "Liability" section. As of 

approximately a month ago, how much does NAT owe to 

Widevoice Communications? 

A. It shows $530.689.43. 

Q. The "Total Liabilities" for NAT are that amount, too? 

A. Yes, they are. 

Q. Then we go under "Equity," the "Retained Earnings." 

We have a negative $210,592.66. Correct? 

24 1 A. Correct. I 
25 I Q. What does that reflect? I 

$6,000? 

A. Because it still hasn't received any payments, and 

it's had certain expenses that it's paid. 

MR. SWIER: Your Honor, if I have not done so ,  I 

would move Exhibit 28 into evidence. 

THE COURT: Any ob~ection? 

MR. KIIUDSOM: No objecticn, Your Honor. 

THE COURT: 28 15 received. 

BY ME. S'IIIER: 

Q. Carlos, as the controller of NAT, are you aware of a 

Marketing Fee Agreement that Native American Telecom has 

with FreeConferenceCall? 

A. Yes, I am. 

Q. Based only on your knowledge, but what do you 

understand that agreement between NAT and 

Freeconferencecall to be? 

A. My understanding is that Native American Telecom gets 

to keep 25 percent of the access charges received. 

Q. Native American Telecom gets to keep 25 percent of the 

gross or the net access fees? 

A. The gross. 

Q. In your role as  a controller far these companies, and 

based on the knowledge and experience you've gained, have 

you had an opportunity to review multiple marketing 

agreements between FreeConfeeenceCall and other companies 



around the country? 

A. I'm familiar with other arrangements. 

Q. Do89 FreeConferenceCall enter into these type of 

I Marketing Fee Agreements with other local exchange I 
carriers? 

A. Yes .  

( Q. And is the Marketing Pee Agreement between I I FeeeConfeeenceCall and Native American Telecom, does that I 
pretty much replicate the other agreements that you are 

familiar with? 

MR. KNUDSON: Objection. Foundation. 

A. Yes .  

THE COURT: Overruled. You may answer. or the 

answer will stand. 

BY MR. SWIER: 

Q .  "Yes," you said? I A. Yes .  

I Q. Carlos, you indicated earlier you also served as the I 1 controller lor WideVoice, W-I-D-E Voice. Correct? I 
A. Yes. 

Q. I want to go back to October of 2010. That is when 

the switched access revenues for NAT went from hundreds of 

thousands down to almost nothing. Is that right? 

A. That's correct. 

Q. You indicated that was approximately the cime that 

payment from ATLT? 

A. Recently? 

Q. Yes .  

A. Yes. 

Q. When did NAT receive that AT6T payment? 

A. It was in late January of 2011. 

Q. So about a month ayo?  

A. About a month ago, yes .  

Q. How much did AT6T pay NAT foe its switched access  

fees? 

A. About$150,000. 

Q. When NAT received that money from AT6T, what did NAT 

do with it? 

A. NAT had to pay WideVoice back for the debt it had on 

its books. 

Q. So of that $150,000, how much was paid to repay 

WideVoice for the loans? 

A. $140,000. 

Q. so NAT retained about $10,000 of that? 

A. Correct. 

Q. That amount is now down to about $6,000 in the 

checking account? 

A. Correct. 

Q. Hold on here, because I have a question. Under the 

Marketing Fee Agreement that you talked about a few minutes 

sprint started bringing suits, lawsuits against NAT? 

A. Yes. 

Q. At that same time did WideVoice Communications start 

to have problems with carriers like sprint not paying their 

switched access fees? 

A. Sure. 

MR. KNUDSON: Objection. Relevancy. 

THE COURT: Overruled. 

A. Shortly after, yes, they did start receiving problems 

with payments. 

BY MR. SWIER: 

Q .  Describe that, please. 

A. Many of the carriers just simply stopped paying. 

Q. What. they cut their payments in half, or what did 

they do? 

A. Some just stopped paying altogether. 

Q. Was Sprint one of those that stopped paying 

altogether? 

A. Yes .  

Q. So, Carlos, what we had then at the same time, tell me 

if this is right, we had the switched access fees, payments 

stopped to both Widevoice and to NAT. Is that right? 

A. That's oorrect. 

Q. There was a recent development over the last couple 

WeeXs regarding NAT. Did NAT receive a switched access fee 

isn't 75 percent of those switched access fees I 
supposed to go to FreeConfeeenceCall for the work they do 

for NAT? 

A. It ia. 

Q. Then I presume you honored the contract and pald 

6 1 FreeConferenceCall their 75 percent of that 5150,000. 1 
7 Didn't you? 

8 A. We did not I 
Q. How come? 

A. Because WideVoice demanded their payment from NAT. 

Q. so now we have a situation where NAT owes both 

WideVoice for loans, and it also, under ~ t s  contract with 

Freeconference, owes them? 

A. Correct. 

Q. Why doesn't NAT just write out a check to 

FreeConferenceCall and abide by your contractual agreement? 

MR. KNUDSON: Objection. speculation. 

THE COURT: Overruled. You may answer. 

A. NAT demanded their payment. 

BY MR. SWIER: 

Q.  WideVoice? 

A. I'm sorry. Widevoice demanded their payment from NAT. 

Q. Well, can't NAT just write a check out of its checking 

account to pay FreeConferenseCall? 

A. It doesn't have any more money. 



Q. SO you received that payment from ATLT the end of 

January, about a month ago. Correct? 

A. Correct. 

Q. When that payment came -- have you received any other 
payments from any other carrier*? 

A. No, we haven't. 

Q. Have you received five cent3 from Sprint? 

A. NO. 

Q. Does NAT continue to provide service to Sprint's 

customers? 

A. Yes, it does. 

Q. Does Sprint accept that service from NAT? 

A. Yes, it does. 

Q. But it just doesn't pay you. 

A. Right. 

Q. If ATLT made a payment to NAT back the end of January, 

if AT6T is going to start making consistent payments, would 

that make a huge difference for NAT? 

A. Y e s .  

Q. Carlos, if AT6T would have made its payment a few days 

ago, the end of the month, like it was supposed to, would 

that help NAT? 

A. Yes. 

Q. Ca~los, did AT6T make their regular monthly payment 

this month or in February? 

MR. KNUDSON: Objection. Relevance l A '  THE COURT: Overruled. 

1 

2 

3 

A. Yes .  

BY MR. SWIER: 

2 .  Widevoice Communications ~ s n ' t  in a position to keep 

paying NAT thhes loans. Is it? 

MR. KNUDSON: Objection. Leading. 

THE COURT: Sustained as  leading. 

BY MR. SWIER: 

Q. Are they in a position to continue to pay these loans? 

A. NO. 

MR. KNUDSON: Objection. Foundation. 

THE COURT: Overruled. The answer will stand. 

THE COURT: Sustained. 

BY MR. SWIER: 

Q. Are you familiar with Widevoice's financial status? 

BY MR. SWIER: 

Q. Does NAT have any other source of income to keep 

afloat if WideVoice discontinues its financial assistance? 

21 I A. It does not. 

22 Q. Carlos, are you familiar with the fact that Native 

23 1 American Telecom has filed two access fee tariffs with the I 

1 I A .  No, they did not. I 
You've been in South Dakota for a few days. Correct? 

was the last time you checked to see if, indeed, 

5 ( AThT is continuing to make its payments? I 
6 1 A. I checked last night. I 

Q. And I'm sure they paid? 

A. They did not. 

Q. Has Sprint paid? 

A. NO. 

Q. You indicated of the $150,000 AThT payment, $140,000 

12 1 went to Widevoice to start to pay the loans back? I 
A .  Ye,. 

Q. Why was that? Why did you pay WideVoice? Why did you I 
start paying their loan back? 

MR. KNUDSON: Objection. Cumulative. 

THE COURT: Sustained. 

BY MR. SWIER: 

Q. Carlos, you are familiar with the financial status of 

Widevoice Comunisations? 

A. Yes. 

Q. Based on your knowledge as Widevoice's controller, 

based on their financial status, is WideVoice 

communications going to continue to loan NAT money? 

MR. KNUDSON: Objection. Foundation. Hearsay. 

Q. You don't know the details. You just know they filed. 

14 that right? 

A. I'm aware of the filings. 

Q. Do you know when NAT filed its first access revenue 

tariff with the Federal Communications Commission? 

A. The first tariff? 

Q. Yes. 

A. I'm not one hundred percent certain. 

Q. Let me narrow it doan. Approximately the winter of 

2010. Would that jog your memory? 

A. That would be about right. 

Q. TO the best of your knowledge, has -- 
THE COURT: Are you talking about January through 

March of 2010, or November, December of 2010, since those 

are both winter months? 

MR. SWIER: We're talking from February 2010, 

Your Honor, up until today. Of course they are, as you 

know, two separate tariffs. 

BY MR. SWIER: 

Q. SO, Carlos, let's do this. Under those two tariffs 

NAT has, so from February of 2010 to January of 2011, have 

you calculated how much Sprint owes to NAT under NAT's 

switched access tariffs? 

A. Yes, I have. 

Q. Would you please share with the Court what that 



outstanding amount is? 

A. Sure. It'. about $557,000. 

Q. That doesn't include anything for February yet? 

A. NO, it does not. It's through the November 10th 

billing -- I mean, January 10th billing. Excuse me. 

Q. So it will be more as of today? 

A. Yes. 

Q. Carlos, are you familiar with the second tariff that 

NAT filed back in November? 

A. Yes. 

Q. I'm going to, for clarity, 1'11 refer to that as  the 

high-volume access tariff. Is that okay? 

A. That's fine. 

Q. The high-volume access tariff, are you aware the 

high-volume assess tariff is written a little bit 

differently than the initial tariff? 

A. Yes. 

Q. Again, I know you don't know the details, so I won't 

ask you. Since that high-volume access tariff went into 

place, which would be November 30 of 2010, have you 

calculated what Sprint owes to NAT, not under all the past 

debt they owe, but since November 30 of 2010 up until 

today's date? How mush does Sprint owe NIT under that 

high-volume access  tariff? 

MR. KNUDSON: Objection. Vague at this point. 

Q. When is the last time sprint paid NAT for the switched 

assess fees? Do you know? 

A. It was around February of 2010. 

Q. So almost exactly a year ago? 

A. Yes. 

Q. Carlos, through your 16 years of experience in doing 

accounting and controller-like actions, you are familiar 

with business plans and how businesses come and g o .  Aren't 

YO"? 

A. Yes. 

Q. Based on your experience, what are NAT'5 options at 

I this point to move forward? 
I MR. KNUDSON: Objection. Foundation 

I THE COURT: Overruled. You may answer. 

I A. What options? 

I BY MR. SWIER: 
I Q. What options do they have? 

I A. One option is to close their doors. 

Q. Would they have another option? 

A. Ye=. Another option would be to file for bankruptcy 

protection. 

Q. Has NAT reached out to a bankruptcy attorney? If you 

know, has NAT reached out to a bankruptcy attorney here in 

South Dakota? 

A. They have. 

I'm not sure if he's asking for the total, or if this is a 

subset of the $530,000 he testified to earlier. 

THE COURT: If you could clarify. 14 it in 

addition to or is it already n part of the $557,000? 

BY MR. SWIER: 

Q. Carlos, would you clarify? First of all, under the 

high-volume access tariff from November 30 to the present 

date, what is the amount that Sprint owes under that 

tariff? 

A. $127,000. 

Q. Now, is that $127,000 number included in the $557,000 

number? 

A. Part of it is. 

Q. Okay. Since that high-volume access tariff went into 

play a few months ago, how much has Sprint paid of that 

$127,000? 

A. Noneofit. 

Q. Zero? 

A. Zero. 

Q. Has payment been demanded by NAT or your agent? 

A. Yes .  

Q. Do you hear anything from them? 

A. NO. 

Q. Your check didn't come? 

A. It has not come. 

Q. So NAT can file bankruptcy. They can just close its 

doors. Do they have any other options? 

A. If Sprint would pay, they could continue to operate. 

Q. And if Sprint would pay their debt owed, would that 

keep NAT afloat for the time being? 

A. It would. 

MR. SWIER: Your Honor, if I map have a minute. 

THE COURT: You may. 

MR. SWIER: Thank you. Your Honor, I believe 

that's all the questions I have. Thank you. 

THE COURT: Mr. Knudson? 

MR. KNUDSON: Yes,  Your Honor. Did you want to 

start right away? 

THE COURT: Why don't we take a 10-minute break. 

We'll be in recess until 25 to 11:OO. 

(Recess at 10:26 until 10:40) 

THE COURT: Mr. Knudson? 

MR. KNUDSON: Thank you, Your Honor. 

CROSS-EXAMINATION 

BY MR. KNUDSON: 

Q. Good morning, Mr. Cestero. You recall we met two days 

age. 

A. Yes. 

Q. We had the pleasure of doing a deposition on Tuesday. 

DO YOU recall that? 



A. I do. 

Q. Do you recall when your deposition was taken, you were 

S W O L ~  to tell the truth. Do you remember? 

A. Yes. 

Q. Just like you were sworn by the Court today to tell 

the truth. Correct? 

A. Yes. 

Q. I would like to ask you a few questions about your 

testimony today and what you said on Tuesday. One thing I 

think we should clarify is, isn't it a fact in 2010 NAT 

reported a gross income of $1,148,925.841 

A. It did. 

Q. It is also true, is it not, that NAT paid as marketing 

expenses on its P6L $794,307.49 in 2010? 

A. I don't have the P6L in front of me, but it sounds 

about right. 

Q. Before we get into those numbers, I'd like to clarify 

something you testified to about WideVoice with an I. You 

say that's a carrier. 

A. Yes. 

Q. Then Wyde Voice with a Y. That's a conference bridge 

equipment manufacturer? 

A. Yes. 

Q. Free Conferencing Corporation, that provides free 

conferencing service. Correct? 

Q. In fact, he's the majority owner of WideVoice with 

an I. Is that true? 

A. Yes. 

Q. That's a Nevada Sub S corporation? 

A. It is. 

Q. Then Wyde Voice wrth a Y, David Erick~on is the 

majority owner of that, too. Isn't he? 

A. Yes. 

Q. And Free ConEerencing Corporation, David Erickson is 

the founder and chief owner of that, as well? 

A. Yes. 

Q. Likewise, Free Conferencing Global, David Erickson is 

the majority owner of that, as well. correct? 

A. Yes. 

Q. HDPSTN, is he also the majority owner of that company? 

16 ( A. Yes. I 
17 I Q. Now, you said today, if I understood this correctly, I 
18 1 just confirm it for me, that you serve as  the controller I 
19 1 for these entities? I 

I serve the function of a controller. 

You don't have the title. Just the function? 

22 1 A. I don't have a title. It's just a title I use, to I 
23 1 keep things simple. I 

Q. so you're not the controller of Native American I 

A. COTLBC~. 

Q. Free Conferencing Global. That also provides free 

conferencing services. Correct? 

A. Yes. 

Q. HDPSTN is a telephone company, you say? 

A. Y - 5 .  

Q, Where does it do business? 

A. Where does HDPSTN? 

Q. Yes. 

A. It's a start-up company. It's not actually conducting 

business. 

Q. I think the common theme in your testimony on direct 

was that David Erickson had check-signing authority in all 

these companies. Is that right? 

MR. SWIER: Objection, Your Honor. Mistakes the 

facts. 

THE COURT: Overruled. You may answer. 

A. Not for Native American Telecom, it does not. 

BY MR. KNUDSON: 

Q. I didn't list that. WideVoice with an I, Wyde Voice 

with a Y, Free Conferencing Corporation, Free Conferencing 

Global, and HDPSTN, the common theme between all those 

companies is that David Erickson has check-signing 

autho~ity. C O L ~ ~ C ~ ?  

A. He has signing authority. 

A. I'm not employed by anybody, other than Free 

Conferensing Corporation as the controller. 

Q. So you're the controller of Free Conferencing 

Corporation then? 

A. Yes. 

Q. Now, who do you report to at Free Conferencing 

C~rp~ratlO"? 

A. Jeff Holoubek. 

what is J ~ E T  Holoubek's title at Free Conferencing 

lo corporation? 

11 A. He's the Director of Legal and Finance. 

12 / Q. Mr. Holoubek report3 to David Erick$on? 

13 A. I don't know. 

Q. But David E r i ~ k s o ~  is the President and CEO of 

Free Conferencing Corporation. Is that true? 

A. Yes, it is. 

Q. Your understanding is Jeff Holoubek is now the 

President of Native American Telecom? 

A. Heis. 

Q. DO you know when that took place? 

A. I don't know the exact date. No. 

Q. Was it in 2010? 

A. I believe s o .  

Q. Would it have taken place when you assumed the duties 

of controller fox NAT? 



A. Excuse me? 

Q. Would Mr. Holoubek have become the President of NAT 

when you assumed the dut~es of the controller foe NAT? 

A. I don't know when he became President of NAT. 

MR. KNUDSON: If I may approach, Your Honor. 

THE COURT: You may. 

BY MR. KNUDSON: 

Q. Mr. Cestero, I'm handing you what's been marked 

Plaintiff's Exhibit No. 1. Mr. Cestero, take a moment to 

look at this. I think you've seen it before, but tell me 

if you recognize it. 

A. Yes, I have. 

Q. Can you identify it for us, please? 

A. It's NAT's Responses to Sprint's Document Request 

No. 1 through 18. 

Q. It's numbered NAT 00001 through NAT 00083. Is that 

correct? 

A. Yes. 

Q. Do you recognize most of this Exhibit 1 contains the 

bank statements from First Dakota and Wells Fargo? 

A. Yes, it does. 

Q. You recognize those as the banking statements of NAT. 

Correct? 

A. Yes. 

Q. And previously on your direct, they were used by 

I THE COURT: Any objection? I 

1 

2 

3 

1 MR. SWIER: No objection. I 

Q. Thin is from NAT's business records? 

A. Correct. 

MR. KNUDSON: I would offer Exhibit 1 

1 THE COURT: Exhibit 1 is received. I 
7 1 BY MR. KNUDSON: I 
8 I Q. Before we dig into thac, I would like to -- let's go I 
9 1 back to Page 83, if you would. I 

THE COURT: Can I make a suggestion? Since the I 
other exhibits are 1 through whatever, can we have this 

Exhibit A? 

MR. KNUDSON: That's fine. Let's relabel it 

Plaintiff's A. 

BY MR. KNUDSON: 

Q. Do you have Paqe 83 in front of you now? 

A. I do. 

Q. Now, you heard reference to Free Conferencing 

corporation getting 75 percent of the gross revenues from 

NAT's receipts from carriers paying for terminating 

services. Correct? 

A. Yes. 

Q. IS that then shown here on the P&L as  the marketing 

expenses? 

A. That's correct. 

Mr. Swier in your examination. Correct? 

A. Yes. 

Q. What is the first page of this Exhibit NAT 00001? 

A. This represents the minutes generated at NAT. 

Q. So, in other words, this is the minutes of usage by 

month for NAT? 

Yes. 1 1: Do you recognize that as  something generated from 

9 NAT's busine~s records? 

11 I Q. GO back to the very end of this exhibit, and look at I 
12 1 Page 82. That's the Balance sheet. Isn't it? I 

A. It is. 

Q. This is what was previously admitted. Look at the 

screen, if you need to. 

A. Oh, yes. 

Q. Look at Page 83. That's the Profit and Loss 

statement. Is it not? 

A. Yes, it is. 

Q. If it's easier for you to look at the paper 

document -- 
A. That's a little blurry. 

Q. The Profit and Loss Statement, that's something you 

25 1 A. Yes,  it is 

24 1 generated. Is it not? 

Q. These marketing expenses were paid to Free 

Conferencing Corporation. Isn't that true? 

A. Ye4. 

Q. Now, I believe it's a150 the case you have not seen 

any written agreement between NAT and Free Conferencing 

Corporation setting forth the terms by which NAT is 

obligated to pay Free Conferencing Corporation 75 percent 

of their gross revenues? 

A. I have not seen the document, no. 

Q. Do you know if one exists? 

A. I do not know. 

Q. You were in charge of making these L r a n s f e r s  to Free 

Conferencing Corporation, were you not? 

A. Yes. 

Q. You did so at the direction of Jeff Holoubek. Did you 

not? 

A. Yes. He explained the relationship NAT has with Free 

I 

18 Conferensing Corporation. I 
19 1 Q. Free Conferencing Corporation, that's located in I 
20 Long Beach at the address you gave earlier. Isn't it? 

21 1 A. Y.. 

22 Q. If we look at the banking statements, beginning with 
. I 

23 1 the we113 Fargo statements, they all start going to the I 
same address. Do they not? 

A. Yes. 



Q. Turn to Page 1 of Exhibit I. What were the minutes of 

usage for NAT for all carriers for December 2010? 

A. About 8.4 million. 

Q. Then what happened in January of 20117 

A. They went up to 12 million. 

Q. Your understanding that Free Conferencing 

Corporation's share of NAT's revenues came from what 

Mr. Holoubek told you. Is that coerect? 

A. He explained the relationship, the agreement that NIT 

han with Free Conferencing Corporation. 

Q. SO he told you it was 75 percent? 

A. Yes. 

Q. He is the President of NAT. Correct? 

A. Correct. 

Q. He is also Director of Legal and Finance at 

Free Conferencing Corporation. Correct? 

A. Yes. 

Q. You followed his directives to pay this share of 

Free Conferencing Corporation's share of NAT's revenues to 

Free Conferenoing Corporation in 2010. Didn't you? 

A. Yes. 

Q. Did you ever  endeavor to find if there was a written 

agreement between NAT and Free Conferencing Corporation 

regarding the 75 percent revenue split? 

A. I didn't find it necessary. 

up on the budget or Balance Statement for NAT? Page 82 of 

Exhibit 1. 

A. About $216,000. 

Q. Turn to Defendant's 27. Do you have that handy? 

5 1 A. What am I looking at? I 
6 1 Q. What was previously admitted as  Defendant's 27. I 

I have it, yes. 

Q. The $216,000 is reflected in this exhibit. Is that 

10 1 A. Part of if would be. yes. I 
Q. Part of the additional loan, if you will, you say is 

payments to South Dakota Network. Correct? 

A. Among other. 

Q. Then there's a direct loan to NAT itself. Correct? 

A. Yes .  There are several loans to NAT. 

Q. So at the end of 2010, NAT reported owing WideVoice 

almost $480,000? 

A. At the end of 2010? 

Q. Yes. Page 82. 

A. $474,000. Y e s .  

Q. Did you ever determine whether there was a written 

loan agreement between Widevoice and NAT? 

A. No. I'm not familiar. 

Q. Now, some of what WideVoice purchased was part 

equipment to locate on the Reservation. Correct? 

Q. You j u ~ t  followed Mr. Holoubek's directive on that 

point? 

A.  He's my direct supervisor. 

Q. so that's yea? 

A. Yes. 

Q. I believe then it's the ease that NAT's business 

record3 are in Long Beach at the same location as  

Free Conferencing Corporation? 

A. Yes. 

Q. 1. your understanding that WideVoice is a member of 

NAT ? 

A.  Correct. 

Q. They have 24 percent interest. Correct? 

A. Correct. 

Q. Have you ever looked at the Joint Venture Agreement 

16 1 between Widevoice and Native American Telecom Enterprise I 

19 1 A. I've seen the Operating Agreement. I 

17 

18 

20 I Q. So if you understand from the Operating Agreement, I 

and the crow Creek Tribe to see how NAT is formulated? 

Have you looked at the Joint Venture Agreement? 

21 1 then WideVoice was responsible for the buildout of the 1 
22 1 Wi-Max infrastructure on the Reservation. Is that right? I 
23 I A. I'm not entirely familiar with the Operating Agreement I 
24 as to that specific item. 

25 I But the cost of that buildout, how much does it show 

A. Yes. 

Q. Do you know if Widevoice took out a security interest 

in that equipment? 

A. I do not know. 

Q. Did you ever se+ a Promissory Note between NAT and 

WideVoice reflecting the terms and conditions by which 

Videvoice loaned money to NAT? 

A. I have not. 

Q. Take a look at the Income Statement, if you would, 

10 1 Page 83 of Exhibit 1. I 
MR. SWIER: Exhibit A, Scott? I 

I MR. KNUDSON: I'm sorry, Exhibit A. I 
13 1 BY MR. KNUDSON: I 

Q. Looking at that, do you see anywhere that there's a 

payment of interest to WideVoice in 2010? 

A. NO. 

Q. Let's go back to the Balance Sheet now, Page 83 of 

Exhibit A. I would like to look at this $27,584 in 

shareholder distributions. I think you testified on direct 

that those were distributions to people in NAT, such as 

Tom Reiman and Gene DeJordy? 

1 A. They are members of Native American Telecom 

I Enterprise. 
Q. So these were distributions to those two gentlemen 

that show UP on the Balance Sheet for NAT. Is that 



correct? 

A. Y e s .  They were expenses that were incurred by those 

two that we classified as  shareholder distributions. 

Q. In other words, by classifying them as "shareholder 

distributions," that's money Mr. Reiman and Mr. DeJordy 

took o ~ t  of NAT. Correct? 

A. Yes. They used as certain expenses, and we decided to 

classify those as shareholder distributions until we could 

figure out how to appropriately account for those. 

Q. Now, Reiman and DeJordy had debit cards for which they 

could draw funds out of the First Dakota accounts. 

Correct? 

A. Theydid. 

Q. They had no check-signing authority at the Wells Fargo 

account. Did they? 

A. They did not. 

Q. Well, let's look at a few of the expenses that were 

classified as "shareholder distributions." Would you take 

a look at Page 42 of Exhibit A? 

A. Okay. 

Q. Do you see those that are boxed with a notation, 

"S/H Distribution Nate"? 

A .  Yes. 

Q. IS that your handwriting? 

A. That is my handwriting, yes. 

A. I would classify that a s  a shareholder distribution. 

Q. Do you know that Gene DeJordy lives in Fairfield, 

Connecticut? 

A. I don't know exactly where he lives. 

Q. What business purpose would he have in taking a 

limousine for $153.00? 

A. 1 wouldn9t begin to speculate. 

Q. Now, let's go back to 67. What was the date of this 

bank statement? 

A. What was the date? 

Q. Yes. 

A. July 30, 2010. 

Q. That's shortly before this account was drained and the 

money shifted over to Wells Fargo. Correct? 

A. It was about the time we transferred over to 

Wells Fargo. 

Q. In fact, you opened the Wells Fargo account on 

July 23. Didn't you? 

A. Correct. 

Q. Once the money was in Wells Fargo, Mr. Reiman and 

Mr. DeJordy had no access to it. Correct? 

A. Correct. 

Q. Now, these two accounts are the only two accounts that 

NAT has. Correct? First Dakota, which has about $1,800 

still, and the Wells Fargo account having, you said just 

Q. Looking at these, I think we talked about this on 

Tuesday. There is an ATM withdrawal, something 

"NCL-PEARL," which could be the Norwegian Cruiseline ship, 

Pearl in Miami. Right? 

A. It could be many things. 

Q. But it's expenses incurred, it says here on this 

lizting, in Miami, Florida. Correct? 

A. I've seen charges that show Miami, and charges in 

California. I can't verify that. 

Q. In your handwriting, you are determining that those 

are shareholder distributions to either Reiman or DeJordy. 

Did you not? 

A .  Yes. As I ~tated before, we classified all these 

expenses as shareholder distributions. 

Q. What business purpose would NAT have incurring 

expenses in Miami, Florida? 

A. You don't know those are in Miami. I don't know. 

Q. Let's take a look at some other expenses then. Turn 

to Page 67. Is there not an entry for a limousine charge, 

Fairfield, Connecticut? That's not allocated as a 

21 1 shareholder distribution. Is it? I 
22 1 A. I would classify as a shareholder distribution. Just I 
23 1 because I didn't write it down, doesn't mean I didn't I 
24 classify it. 

25 I Q. 51 y o  think it is a shareholder distribution? 

now, $6,000. The only two signers for the Wells Fargo 

account are Mr. Holoubek and yourself. Correct? 

A. Yes. 

Q. And for First Dakota, it's DeJordy and Reiman. 

CorxeCt? 

A. Yes. 

Q. There are no members of the Craw Creek Tribe that have 

signing authority on either account. Correct? 

A. Correct. 

Q. Another one for you. Take a look at Page 66, if you 

11 ( would. Do you see  the expenses in Bismarck there on I 

16 A. I don't know. 
l5 I 

12 

13 

14 

17 1 Q. Do you know what business purpose there would be in I 

July 19, $129 for a hotel? 

A. Yes. 

Q. Does NAT provide any services in Bismarck, North 

18 I going to Bismarck, North Dakota? I 
HOW about New Town, Cache Restaurant, on July 20. 

I don't know where New Town is. 

That's in North Dakota, though. That's what it says. 

Do you know what the business purpose was there for 

someone to be drawing funds out of the First Dakota Bank I 



account? 

A. Idon't know. 

, Q. Did you e v e r  ask Mr. DeJordy or Mr. Reiman why they 

, incurred these expenses? 
A. I do not. 

THE COURT: Are you implying you would go to 

Bismarck or New Town for fun? 

MR. KNUDSON: I spent a lot of time in Bismarck. 

I would agree, probably not. 

BY MR. KNUDSON: 

Q. I would like to know how it ties up to doing business 

in Crow Creek, as well. 

A. I do not know. 

Q. Isn't it true that once the money was only flowing 

through the Wells Fargo account, that that gave Free 

Conference Corporation control over the money? 

A. It allowed us to manage NAT. 

Q. And control the flow of funds through NAT, as well. 

Carreat? 

A. For proper accounting. 

Q. But the only people who controlled those funds were 

employed by Free Conferencing Corporation. Correct? 

A. Yes. 

Q. You recall you gave an Affidavit in this case. Did 

you not? 

Q. So if you received income in the month of January, you 

should post it as received revenue in January. Correct? 

A. We record it when we deposit the check. 

Q. Deposit versus receipt? 

A. Yes. 

Q. SO do you recall when you received payment from ATaT? 

A. It was in late January. 

Q .  Late January was what day in January? 

A. I don't know. I don't remember the exact date. 

Q. When were the funds deposited into NAT's bank account? 

A. February of 2011. 

Q. What date? 

A. The very beginning, around the 2nd. 

Q. The 2nd of February? 

A. Yes. 

Q. Let's take a look at your Affidavit, Paragraph 12. 

W ~ u l d  you read that for us, please? 

A. Yes. 'Because of Sprint's conduct, NAT's current 

financial condition is perilous and NAT has been forced to 

exhaust its credit limits to keep operations running." 

Q. I would like, first of all, to establish the credit 

limits. Is there a Loan Agreement with any lender for NAT? 

A. I'm not aware of an agreement. 

Q. Does Widevoice have a written Loan Agreement with NAT? 

A.  I don't know. 

A. I did. 

Q. Handing you what has been marked for identification as 

Plaintiff's Exhibit 8. Take a look at Exhibit 8, sir, and 

tell me if you recognize it. 

A. I recognize it. 

Q. What is it? 

A. It i3 the Affidavit of Carloa Cestero. Do you want me 

to read the entire thing? 

Q. No. I don't. It has been previously submitted to the 

Court a. part of the moving papers of NAT. 

MR. KNUDSON: I would offer for purposes of this 

hearing Exhibit 8. 

THE COURT: Any objection? 

MR. SWIER: No objection. 

THE COURT: B is received. 

BY MR. KNUDSON: 

Q. Let me ask you about the accounting practices of NAT. 

It's a cash basis taxpayer. Correct? 

A. Yes. 

Q. Its method of accounting is also the cash method of 

accounting. Correct? 

A. Ye*. 

Q. Isn't it true, with the cash method of accounting, 

that you record income when received. Correct? 

A. Correct. 

Q. Does NAT have any line of credit with any lender? 

A. I don't know. 

Q .  so what credit limits were you referring to in 

Paragraph 12? 

A. It would be Widevoice's desire to loan money to NAT. 

Q. But they didn't have an expressed limit on what it 

would loan. Did it? 

A .  I'm not aware of any limits. 

Q. I'm looking at the phrase at the beginning of 

Paragraph 12 of your Affidavit. "Because of Sprint's 

conduct." Do you see that, sir? 

A. I do. 

Q. I think it's your testimony that because Sprint 

refused to pay, other carriers refused to pay. Is that 

right? 

A .  That's correct. 

Q. But the timing of that doesn't tie out to the revenues 

received by NAT. Does it? 

A. It does. 

Q. When was the last time Sprint paid NAT? 

A. sprint paid NAT in February of 2010. 

Q. I think Mr. Swier ran you through the revenues being 

received by NAT after February of 2010. Didn't he? Do you 

recall that testimony? 

A. Yes. 



Q. You recall that money continued to come in from 

carrier= throughout the summer of 2010. Correct? 

A. From various carriers, but some had stopped paying. 

Q. And same continued to pay, as  well. Is that true? 

A. Some had stopped. 

Q. And some continued to pay. Isn't that true? 

A. we received little bit. here and there. 

Q. How much did Sprint pay you in 2010) 

A. About $29,000. 

Q. How much did the other carriers in total pay you? 

A. I don't recall exactly. 

Q. Should I refresh your recollection? Let's look at 

NAT 83. How much did the other carrier. pay NAT in 2010? 

A. About $1,120,000. 

Q. I would like to look at this number. It says, "CABS 

Collection Income.'' "CABS," that refers to CABS Agent, 

does it? 

A. Yes. 

Q. That was the original billing agent for NAT. Correct? 

A. No. It stands for the Carrier Access Billing. It 

contains some of the CABS Agent collections, in addition to 

our latest -- 
Q. You've switched billing agents, haven't you? 

A. Yes. 

Q. Who do you use now? 

IS this part of the ledger detail that would be used 

to determine who was paying and who was not? 

No. These are loans. 

4 ( Q .  This is the "Transactions by Account" for Widevoice. I 
5 1 Isn't that true? I 
6 1 A. T h e ~ e  are the loans made to NAT from WideVolce. I 
7 1 Q .  So this Exhibit 27, that ties to your Balance Sheet, I 

$474,949 listed as owing Widevoice shows up on 

11 I the Balance Sheet. Correct? I 
13 I Q. Well, T was asking you the other day about the support I 
14 1 for the income on the PrL. Is there detail that supports I 

how you determine that there was $1.148 million in revenue 

in NAT? 

A. I have the detail. 

Q. You have the detail. It's available to you? 

A. Yes. 

Q. That would show which carriers you're paying. Would 

it not? 

A. It would. 

Q. And by date? 

A. Itwould. 

Q. And by amount? 

A. CDG Communications Data Group. 

Q. When did you switch? 

A. Sometime mid 2010. 

Q. Looking at your Affidavit again. Isn't it true that 

because of Sprint's conduct, sprint stopped paying in 

February, but other carriers continued to pay throughout 

2010 up and over $1.1 million. Isn't that true? 

A. Yes. 

Q. Let's take a look at Paragraph 13. Could you read 

that for us, please? 

A. Sure. "NAT is currently unable to meet its financial 

obligations because of Sprint's refusal to pay NAT's 

interstate switched access service charges." 

Q. Now, there are other carriers that aren't paying NAT, 

as well. Isn't that true? 

A. There are. 

Q. Is Verizon paying NAT? 

A. I don't know. 

Q. Is Qwest paying NAT? 

A. Idan't know. 

21 1 Q. How would you know? Are there finanoial records at I 
22 ( NAT that would let us know? I 

I would have to look at the ledgers. 

Well, do you have Defendant's Exhibit 27 handy? 

2 Q. And you also have records of NAT that shows what was I I 
3 I invoiced of those carriers. Do you not? I 
5 I A  Q .  Those are business records of NAT. Correct? I 
i Q. They are part of the determination of how much revenue I They 

NAT made ~n 2010. Correct? 

9 A. How much revenue it received, yes I 
10 1 Q .  And whether or not they are paying also bears on I 
11 I whether or not NAT has revenue sufficient to stay in I 
12 1 business. Correct? I 
13 1 A. Rephrase that. I'm soeey. I 
14 1 Q. Whether or not the carriers are paying has an impact I 
15 I on whether NAT continues to stay in busines.. correct? I 
:: ( :: :::hen you prepared your Affidavit, you algned it on I 
18 I January 11. Is that correct? I 

A. Yes. 

Q. Within a couple of weeks, NAT had $150,000 from ATLT? 

A. Yes, at the tail end of January. 

Q. Did NIT and ATLT reach an agreement for ATdT to start 

paying the invoices from NAT? 

A. I don't know. 

Q. Did NAT sue ATLT? 



A. I don't know. 

Q. Has NAT sued any other carrier for unpaid invoices? 

MR. SWIER: Your Honor, if I may object, please. 

The objection is who has NAT sued? In this lawsuit Sprint 

is the Plaintiff. They sued NAT in this case. I want the 

record to reflect who is the Plaintiff and the Defendant 

here. Thank you. 

THE COURT: The record will so reflect. You need 

to an$wer the question. 

A. Idon'tknow. 

BY MR. KNUDSON: 

Q. Have you asked Mr. Holoubek, Director of Legal and 

Regulatory at Free Conference Corporation, whether NAT has 

sued any other carriers for nonpayment? 

A. NO. 

Q. Did you reference in your Affidavit the fact that 

other carriers were not paying? 

A. I don't believe so. 

Q. Now, I think you were testifying, based on the earlier 

exhibits, about what you could determine when things were 

coming into Wells Fargo. Do you recall that testimony, 

sir? 

A .  I do. 

Q. Let's take a look here at Exhibit A, Page 5. That's 

the statement for September of 2010. Do you see the 

but I would be without one. 

THE COURT: Okay. 

aY MR. KNUDSON: 

Q. Tell me if you recognize Exhibit C, sir. 

A. I do. 

Q. What is it? 

A. It is the Defendant Natlve American Telecom Answers to 

Plaintiff Sprint Comunications Pirst Set of 

Interrogatorie~. 

Q. Is your signature on Page 10 of this exhibit? 

A. Yes, it is. 

Q. You reviewed and signed on behalf of Native American 

Telecom? 

A. Yes. 

MR. KNUDSON: I'd offer Exhibit C. 

THE COURT: Any objection? 

MR. SWIER: NO objection, Your Honor. 

THE COURT: C is received. 

BY MR. KNUDSON: 

Q. We've been talking about the support for the P6L 

Statement, the detail. You recall that Defend~nt's 27 was 

the detail that supports the Balance Sheet information on 

the amount owing Widevoice. 

Let's take a look at Interrogatory No. 7. The 

question, it's on the screen, Your Honor, "Identify all 

carriers paying for terminating access service? 

A. Yes. 

Q. I believe you testified on Tuesday that you couldn't 

tell from this whether or not those were payments from 

carriers. correct? 

A. Not from the statement, I couldn't tell. 

Q. What did you do to investigate then? 

A. I looked to see if those were payments. 

Q. What records did you examine? 

1 

2 

3 

A. Our internal records. 

Q. Such as  the detail which would back up the total gross 

revenues posted on the PsL for 2010. Correct? 

A. Sure, support for the cash receipts. 

Q. And you did that between Tuesday and today. Is that 

correct? 

A.  I did. 

MR. KNUDSON: I£ I may approach, Your Honor? 

THE COURT: You may. 

BY MR. KNUDSON: 

Q. Handing you what's been marked as Plaintiff's 

deposits there totaling $38,000 and change? 

A. Yes. 

Q. Was it your testimony that these were deposits from 

MR. KNUDSON: I'd give you a copy, Your Honor. 

1 I interexchange carriers whom NAT has invoiced under any of I 
2 1 its tariffs, including the name of the interexchange I 

carrier, the amounts invoiced, and the payments received, 

if any." 

MR. SAIER: Your Honor, I'm sorry. I don't have 

that page on the exhibit I was given. I go from 4 to 6. 

(Discussion off the record) 

BY MR. KNUDSON: 

Q. Now, that information chat's being sought from 

Interrogatory No. 7, that's contained in the business 

records of NAT. Is that correct? 

A. Yes. 

Q. Did you provide an answer to that interrogatory 

answering who was invoiced, which carriers paid, and how 

much? 

A. I did not. 

Q. Is that information in that answer? 

la ] A .  ~t is not. I 
lg I MR. KNUDSON: In fact, the answer, Your Honor, ir 1 
20 I objected to on the grounds it's protested by the I 
21 I attorney-client privilege and the work-product doctrine. I 
22 ( It's further objected to as being overly broad and unduly I 
23 I burdensome. It's further objected to as seeking I 
24 

25 

information that is beyond the permissible scope of 

discovery and that it is not reasonably calculated to lead 



measures to reduce its operating expenses in the face of 

its declining revenues? 

A. Is that a question? 

Q. Yes. Did it? 

A. It certainly has. It's tried to limit its amount of 

expenses by contracting me to do the books. 

Q. Is there a written contract between you and NIT for 

that purpose? 

A. NO. 

Q. If you would, take a look at the Profit and Loss again 

for 2010. That's NAT 83. You mentioned there's a clrcuit 

expense. On Defendant's 27 that's an expense paid to SDN 

Comunications. 

A. Where are you looking? 

Q. Look first at Defendant's 27, if you would. 

A. Got it. 

Q. If you would, just look at Entry No. 11, 12, 13. Do 

to the discovery of admissible evidence. 

I would submit that objection is unfounded. We were 

entitled to this information before this hearing, and we 

didn't get it. 

MR. SWIER: Your Honor, may I comment on that? 

THE COURT: Why don't we take argument later. 

This should really be limited to questions and answers, and 

not argument by either counsel. 

BY MR. KNUDSON: 

Q. We didn't get that information, did we, Mr. Cestero? 

A. You didn't. 

Q. After Sprint stopped paying in February and the 

revenue3 NAT received continued to climb, did it peak at 

about $240,000 in July of 2010? 

A. Did it peak? 

Q. Come to its highest point? 

A. Yes. 

Q. Then after August 6, 2010, when NAT received over 

$128,000 from carriers, the revenue declined dramatically. 

Correct? 

A .  Correct. 

Q. This was months and months after Sprint stopped 

paying. Isn't that true? 

A. It is. 

Q. I'm wondering whether NAT instituted any cost-cutting 

you see those, sir? 

A, I do. 

Q. That's for SDN communications? 

A. Yes. 

A. Those are circuit charges that Widevoice paid on 

behalf of Native American Telecom. 

Q. That was circuit charges paid to SDN Communications? 

22 ( 

Q. Who would know? 

A .  I don't know. 

Q. Look at another line item here besides circuit 

expenses. That would be Exhibit A. Let's look at the 

collection and billing expense. Is that a percentage of 

the billings? 

A. I do not know. 

Q. You've never  investigated how that number is 

Q. What was that for? I 

( Q. As far as you understand, that's necessary to complete I I the signal or call all the way to NAT's equipment in I I Pt. Thompson? I 
I A .  

I'm not a circuit expert. I don't know exactly their I 1 true function. I 
Q. Circuit expenses connected to the usage of that 

circuit. Correct? I 
I h .  

Itls required is my understanding. Circuits are I 9 / determined? I 
10 I A. I don't recall. I've seen the invoices. I just don't I required to communicate. 

Q. The more you use a circuit, the more you pay for it. 

Isn't that true? 

11 ( yecall how it's calculated. I 
12 I Q. Would there be that detail in NAT's business records, I 

h. Yes. 

Q. The 12 million minutes of use you reported for January 

of 2011, there would be circuit expenses associated with 

those minutes of use. Isn't that true? 

A .  There would be. 

Q. You have a number of carriers that aren't paying that. 

Isn't that true? 

A .  Yes. 

Q. Has NAT ever attempted to stop service to these 

carriers that are not paying? 

A. Idon't know. 

Q. Is that you don't know, or is the answer no? 

A .  I don'tknow. 

13 1 how it would be calculated? I 
A. Yes. 

Q. You spent over $96,000 in 2010 for billing expenses. 

any of those expenses? 

MR. SWIER: Objection, Your Honor. Irrelevant. 

THE COURT: Overruled. You may answer. 

A. I did not. 

BY MR. KNVDSON: 

Q. So do you have a calculator, sir? 

A. Not with me. 

Q. Could you determine what percentage of the gross 

revenues went out as an expense to the billing agent? 

16 ( Did you ever investigate whether you were overcharged for I 



A. Idon'tknow. 

Q. It's at least, almost $97,000. Is it not? 

A. I see  the amount, $97,000. 

Q. Is that eight percent? 

A. Whatever the math comes out to be. 

Q. It's a simple calculation you could do if you had a 

calculator. 

A. Sure. 

Q. Circuit expenses, you would agree that's more than 10 

percent of the gross revenues. Would you not? 

A. More than 10 percent? 

Q. Yes. 

A. It would be less than. 

Q. If you multiply $126,000 by 10, what do you get? 

A. Where do you get the -- I'm sorry, yes. Yes. 

Q. Now, if I understand correctly, who are the members of 

the Board of NAT? Do you know? 

A. I do not know all the members, no. 

Q. How about people from WideVoice or Free Conference 

corporation? Who are members of the Board of NAT? 

A. From whish entity? 

Q. Feee Conference Corporation. 

A. David Erickson. 

Q. How about Jeff Holoubek? 

A .  And Jeff Holoubek. 

A. Corxect. 

Q. And you were directed to by Mr. Holoubek? 

A. Yes. 

MR. KNUDSON: May I approach, Your Honor? 

THE COURT : You may. 

BY MR. KMUDSOIJ: 

Q. I'm handing you what's been marked Plalntlff'5 

Exhibit D. Do you recognlre that? 

I do. 

and Loss Statement for Native American 

12 I Telecom for January of 2011. I 
13 1 Q. That's from the same business recoeds oL NAT that lets I 
14 1 you produce the Balance Sheet for January of 2011. I 

Correct? 

A. Correct. 

MR. KNUDSON: I offer Plaintiff's Exhibit D 

1 MR. SWIER: No objection. 1 
19 1 THE COURT: D is received. I 

MR. KNUDSoN: If I may again, Your Honor? I 
THE COURT: YOU may. I 

Q. Anyone else? 

A. That's all I know. 

Q. Now, you testified earlier today that in late January 

ATbT paid NAT $150,000. Is that right? 

A. Correct. 

Q. And then $140,000 went to pay down Widevoice. 

Correct? 

A. COrreCt. 

Q. You've testified there's no written agreement between 

WideVoice and NAT? 

A. I'm not aware of any agreement. 

Q. There are no other creditors of NAT, to your 

knowledge? 

A. Not to my knowledge. 

22 

23 

24 

25 

Q. Was there any provision in the Joint Venture Agreement 

that permitted NAT to pay the $140,000 to Widevoice? 

A. I'm not that familiar with the Operating Agreement. 

BY MR. KNUDSON: 

Q. Look at Plaintiff's Exhibit E. 

MR. KNUDSON: I apologize, Your Honor. It seems 

my extra copy has gone astray. Here it is. 

Q. Was there a vote of the NAT Board to authorize that 

payment? 

A. Excuse me? 

Q. Was there a vote of the Board of BAT to authorize that 

payment to WideVoice? 

A. Idon'tknow. 

Q. You just did it because you were told to do so. Is - 
that correct? 

-. 

BY MR. KNUDSON: 

Q. Tell me if you recognize Plaintiff's Exhibit E, sir. 

A. I do. 

Q. What is it? 

A. It's the bank statement for First Dakota for Native 

American Telecom for the period ending 1-29-2010. 

Q. That's the first page. The second page is a May 28, 

2010 -- 
A .  I'm sorry. Then there's another page for the period 

ending 5-28-2010, which is Page 2. Then a statement ending 

July 30, 2010, Page 9. 

Q. I would explain that t h e ~ e  are -- do you recall that 
we had a discussion about redactions on the bank 

statements? 

A. Yes. 

Q. In fast, you removed your handwriting and other 

17 1 handwriting from the statements. Correct? I 
18 1 A. These were internal notes that I didn't think you I 
19 1 needed. I 
20 1 Q. But you subsequently produced an unredacted copy of I 
21 your bank statements? 

22 1 A. Yes, I did. 

23 Q. Exhibit E is a selection of a few pages from that. Is 

24 that right? 

25 ( A. Correct 



MR. KNUDSON: I would offer Exhibit E. 

MR. SWIER: No objection. 

THE COURT: E is received. 

BY MR. KNUDSON: 

Q. Let's take a look at the first page of Exhibit E. 

There seems to be two different persons' handwriting on 

that page. Is that true? 

A. Yes. 

Q. You can recognize your handwriting, can you not? 

A. Yes. 

Q .  Which is your handwriting? 

A. The darker. 

Q. It says, "Utilities - central electric, shareholder 
distribution - Nate," for three for Tom. Is that right? 

A. Yes. 

Q. Another "Shareholder Distribution - Nate," as well? 

A. Yes. 

Q. The shareholder distributions, according to the 

entries here for the bank statement, they show a transfer 

to Tom's account. Is that correct? 

A. Yes. 

Q. so how much money had he transferred to his own 

account? 

A. I don't recall. 

Q. Does it add up to $2,400? 

1 I A. No. I did not ask him. I 
2 I Q .  But you concluded this was a shareholder distribution I 

for Nate. Correct? 

4 A. A5 I mentioned before, there were several transactions I 
8 1 debit card transactions. Do you know what business purpose I 

5 

6 

7 

reported to shareholder distributions, this being a few of 

them. 

Q .  Let's look at the next page. There are a series of 

Q. SO you never questioned why that was a business 

expense? 

A .  I do not know. 

9 

10 

11 

Q. My question is did you question anybody whether it was 

appropriate? 

A. NO. 

MR. KNUDSON: I have nothing further at this 

time, Mr. Cescero. Thank you. 

THE COURT: I have a couple questions before I 

have Mr. Swier ask his. 

On that document, Exhibit A, there was an expense for 

telephone and circu~t expenses. Can you tell me what 

that's for? 

THE WITNESS: On which page? 

there was to incur $433.51 in lodging expenses in 

Washington, D.C., for NAT? 

A. I do not know. 
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A. I don't know. 

Q. It's $1.000 and $500 -- 
A. Oh, an this page? 

Q. Yes, this page. 

A. Oh, $2,400. 

Q. The next page, you recall our question about whether 

these expenses were on the crui5eship in Miami. That's 

your handwriting, though, is it not? 

MR. SWIER: Your Honor, I'll object to that. The 

foundation was never laid for what the purpose of the Miami 

charges were. 

THE COURT: The objection is overruled. You may 

continue on with your question. 

8Y MR. KNUDSON: 

Q. Mr. Cesteeo, there's handwriting. Do you recognize 

the other handwriting? 

A. I do. 

Q. Whose is it? 

A. Tom Reiman's. 

Q. Tom wrote down those were his expenses? 

A. He provided the statements to me. 

Q. With his handwriting on them? 

A. Yes. 

Q. Did he explain to you why these were associated with 

his withdrawals? 

THE COURT: Page 83 of Exhibit A. 

THE WITNESS: The telephone and circuit expenses? 

THE COURT: Right. 

THE WITNESS: Those are  the circuit costs. 

THE COURT: Are those one-time expenses or 

ongoing? 

THE WITNESS: No, they're ongoing. 

THE COURT: Is it based on the amount of traffic 

thatm$ happening? 

THE WITNESS: I'm not exactly sure what they are 

based on. They are monthly invoices that are sent to 

Native American Telecom. 

THE COURT: YOU don't know if it's the same flat 

fee, no matter how much traffic there is, and it's an 

ongoing expense, or if it's directly related to the amount 

of traffic? 

THE WITNESS: I don't know. 

THE COURT: And before you began doing NAT's 

accounting, who did the accounting work for NAT? 

THE WITNESS: There was a company Tom hired, 

stern Accounting, I believe is their name. 

THE COURT: You indicated that NAT has reduced 

their costs by eliminating that accounting expense and 

having you do their accounting for free? 

THE WITNESS: Yes. 
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THE COURT: Have t h e r e  been any o t h e r  

c o s t - c u t t i n g  measures  t h a t  have been t a k e n  by NAT t h a t  you 

are aware o f ?  

THE WITNESS: When we swi tched  o u t  t h e  CABS 

Agent. 

THE COURT: What d i f f e r e n c e  d i d  t h a t  make? 

THE WITNESS: Substantial. I  d o n ' t  know t h e  

e x a c t  amount t h a t  we saved,  b u t  we ' re  s a v i n g  money by u s i n g  

a d i f f e r e n t  CABS Agent o r  c o l l e c t i o n  s e r v i c e .  

THE COURT: So when I d i d  t h e  math, it looked 

l i k e  CABS' c o l l e c t i o n  and b i l l i n g  expense ended up b e i n g  

about e i g h t  p e r c e n t  o f  t h e  g r o s s  revenue. Are you s a y i n g  

ZABS was a t  a h i g h e r  r a t e  t h a n  t h a t ?  S i n c e  t h i s  was f o r  

t h e  f u l l  year ,  p a r t  o f  it would be t h e  new b i l l i n g  a g e n t ?  

THE WITNESS: There  were two b i l l i n g  a g e n t s  i n  

2010. I  d o n ' t  know when one s topped and t h e  o t h e r  one 

>egan. But t h e  c u r r e n t  one t h e y  are u s i n g  i s  l e s s  

axpens ive  t h a n  t h e  p r e v i o u s  one. 

THE COURT: But you d o n ' t  know t h e  r a t e  e i t h e r  

l n t i t y  charged?  

THE WITNESS: Not w i t h  me, no. 

THE COURT: YOU s a i d  t h a t  S p r i n t  l a s t  p a i d  i n  

"ebruary of 2010? 

THE WITNESS: Yes. 

THE COURT: The t a r i f f  was f i l e d  i n  February  of 

THE WITNESS: They made two payments,  t o t a l i n g  

$29,000. 

THE COURT: When was t h e  o t h e r  payment? 

THE WITNESS: I n  January  of 2010. 

THE COURT: On E x h i b i t  25, which shows -- i t ' s  

t h e  bank account  r e c o r d ,  t h e  Wells Fargo Bank account  

r e c o r d .  

THE WITNESS: Yes. 

THE COURT: I t t 3  f o r  January ,  January  1  through 

January  31. You t e s t i f i e d  t h a t  AT&T p a i d  NAT $150.000 i n  

l a t e  J a n u a r y  of 2011. 

THE WITNESS: We d e p o s i t e d  t h e  funds  i n  February .  

We r e c e i v e d  t h e  check  i n  l a t e  January, b u t  i t  d i d n ' t  go  

i n t o  t h e  bank u n t i l  February .  T h a t ' s  why i t  d o e s n ' t  show 

up on t h e  J a n u a r y  s t a t e m e n t .  

THE COURT: On t h e  F i r s t  Dakota Nat ional  Bank 

s t a t e m e n t s ,  f o r  example, E x h i b i t  13, i t  i n d i c a t e s  t h e  

payments t h a t  were made from t h e  phone companies were a 

d i r e c t  pay, so it would b e  a d i r e c t  d e p o s i t  i n t o  t h e  

a c c o u n t .  

THE WITNESS: Yes, t h a t ' s  from t h e  CABS Agent.  

The CABS Agent would c o l l e c t  t h e  payments on  b e h a l f  o f  

Nat ive  American Telecom and submit  one  payment f o r  a l l  t h e  

c a r r i e r s .  

THE COURT: The new group you have  doing  t h a t  

THE WITNESS: I  d o n ' t  know e x a c t l y  when t h e  

t a r i f f  was f i l e d .  

MR. KNUDSON: Could we c l a r i f y  which t a r i f f  we ' re  

r e E e r r i n g  t o ;  1  or 2? 

THE COURT: I  t h o u g h t  when Mr. Swier q u e s t i o n e d  

7 you on d i r e c t  examinat ion ,  you s a i d  t h e  f i r s t  t a r i f f  was 

8  f i l e d  i n  t h e  w i n t e r  of 2010. I  t h e n  asked:  " I s  t h a t  I 
January OL February  of 2010, o r  i s  it t h e  end of 2010 when 

we a l s o  have w i n t e r ? "  I  t h o u g h t  t h e  r e p r e s e n t a t i o n  was it 

was f i l e d  i n  February  o f  2010. So y o u ' r e  now s a y i n g  you 

THE WITNESS: I d i d n ' t  s p e c i f y  t h e  a c t u a l  month. 

You asked  a b o u t  t h e  time, and I  s a i d  around t h a t  t ime.  I  

12 

15  1 d o n ' t  know t h e  e x a c t  month. I 

1 d o n ' t  know when i t  was f i l e d ?  I 

THE COURT: So you r e a l l y  d o n ' t  know when it was 

18 THE WITNESS: NO, I d o n ' t .  

THE COURT: Well,  when S p r i n t  made t h a t  payment I 
20 i n  February of 2010, was it p u r s u a n t  t o  t h e  t a r i f f ,  t o  t h e  

2 1  f i r s t  t a r i f f ?  

THE WITNESS: I  b e l i e v e  so. I d o n ' t  know. I  

b e l i e v e  so. 

THE COURT: Did t h e y  make more t h a n  one payment 

or j u s t  one payment? 

s e n d s  you checks  from t h e  ca r r ie r?  

THE WITNESS: T h a t ' s  c o r r e c t .  They a c t u a l l y  j u s t  

c o l l e c t  t h e  checks  and forward  t h e  checks  t o  us. They do 

n o t  d e p o s i t  t h e  checks .  

THE COURT: When d i d  you swi tch?  I 
6 1 THE WITNESS: Sometime i n  the  middle of the  y e a r .  I 
7 I I  d o n t  r e c a l l  e x a c t l y ,  I 

1 THE COURT: Before o r  a f t e r  J u l y ?  I 
1 THE WITNESS: I t  would be around thaC time. I t  I 

10 I would be around t h e  time where t h e  d i r e c t  pays were p o s t e d  I 
1 1  i n t o  t h e  a c c o u n t ,  and t h e n  we s t a r t e d  r e c e i v i n g  t h e  

12 i n d i v i d u a l  checks .  I 
THE COURT: You're s a y i n g  you d i d  r e c e i v e  

14 i n d i v i d u a l  checks  from t h e  new a g e n t ?  

1 5  
l3 I THE WITNESS: Yes. CDG sends  u s  checks .  

THE COURT: I  see a d e p o s i t  i n t o  your account  

t h a t  i s  a d i r e c t  pay -- 
THE WITNESS: I n t o  which account?  

THE COURT: August 31, s o  d u r i n g  the  month of 

August.  I t ' s  Defendant ' s  E x h i b i t  13 .  Foe $128,000. I ' m  

assuming t h a t  would be under t h e  oJd b i l l i n g  a g e n t .  

THE WITNESS: Yes. I guess  t h e r e ' s  o v e r l a p  

between t h e  t ime t h a t  we swi tched  o v e r  t o  t h e  new c a r r i e r  

-- o r  t o  t h e  b i l l i n g  a g e n t .  The o l d  b i l l i n g  a g e n t  would 

have b i l l e d ,  and t h e y  would have f o r ,  say ,  t h e  two months 



prlor, would have collected those payments. In the 

meantime we would have switched over to the new service. 

The new service would bill, and then we'd receive payments 

thereafter. 

THE COURT: So that August statement shows a 

direct deposit of $128,000 from the old billing agent. I 

don't see any other payments after that. so you .witched 

to a new billing agent, and you didn't receive any new 

payments? 

THE WITNESS: Right. 

THE COURT: I thought you just told me that you 

dld. 

THE WITNESS: We did, but the new billing agent 

took over where the old agent left off. So they billed for 

those payments that she had not yet received. 

THE COURT: But you said those were not direct 

deposits into the account. Those were checks sent to that 

billing agent, and those were then forwarded on to you. 

THE WITNESS: Correct. 

THE COURT: My question is I'm looking at the 

bank statements, and I don't see any more deposits. 

THE WITNESS: Not for First Dakota Bank, because 

everything goes to the Wells Fargo Bank. 

THE COURT: I'm looking at both of them. 

THE WITNESS: They won't show up as direst pays. 

Q. So NAT has a legal contractual relationship to make 

those marketing fee payments. Correct? 

MR. KNUDSON: Objection. Foundation. Calls for 

a legal conclusion. 

THE COURT: Sustained. 

A. Y e s .  

BY MR. SWIER: 

Q. Based on your knowledge -- 
MR. KNUDSON: Motion to strike the anawer. 

THE COURT: The motion to strike is granted. If 

I sustain an objection, then you don't get to answer it. 

THE WITNESS: Oh, I'm so sorry. 

BY MR. SWIER: 

Q .  TO the best of your knowledge, there's a contract 

between FreeConferenceCall and Native American Telecom that 

FreeConferenseCall's marketing fees are paid. Correct? 

MR. KNUDSON: Objection. Poundation. Misstates 

his prior testimony. 

THE COURT: Sustained. 

BY MR. SWIER: 

Q. Carlos, you were asked about the percentage of that 

contract between PreeConferenceCall and Native American 

Telecom. You indicated earlier that you are familiar with 

the contracts that Freeconferencecall has with other 

companies like NAT. Correct? 

- 
They would show up just as deposits. 

THE COURT: I've looked through those, too. I 

don't see any significant deposits. 

THE WITNESS: You're right, because most of the 

people stopped paying. The deposits that you can see, if 

you look at January 31st on Exhibit 25, you'll see two 

deposits on 1-18, one for $ 2 7 . 6 1  and another one for $3.41. 

Those are the payments that we received that Were forwarded 

from the new billing agent for the CABS. You would zee  

similar entries on the other Wells Fargo statements. 

THE COURT: For instance, Exhibit 24 shows a 

deposit of $3,519.77. You are saying that ia what the new 

billing agent was able to collect for you? 

THE WITNESS: That's Correct. That's whar was 

paid by the carriers. 

THE COURT: A11 right. Thank you. Mr. Swier? 

REDIRECT EXAMINATION 

BY MR. SWIER: 

Q. Carlos, Mr. Knudson asked you on cross-examination 

about the marketing fee payments that NAT has made to 

FreeConferenceCall. Is that right? 

A. Yes. 

Q. Those payments are pursuant to a contract between NAT 

and FreeConferenceCall. Is that correct? 

A. That's correct. 

MR. KNUDSON: Objection. Assumes a fact not in 

evidence. 

THE COURT: Overruled. 

A. Correct. 

BY MR. SWIER: 

Q .  And are those agreements that FreeConEerenceCall has 

with the other telephone companies the same or rimilar as  

what FreeConferenceCall has with Natlve American Telecom? 

A. Yes,  they a r e .  

Q .  So that's a standard contract that FreeConferenceCall 

has with its other telephone companies? 

A. Yes,  very similar. 

MR. KNUDSON: Objection. Misstates his prior 

testimony. lack of foundation. 

THE COURT: Overruled. Now you can answer.  

A. Yes .  

BY MR. SWIER: 

Q. Carlos, you were asked by Mr. Knudson about some 

charges that Native American Teleoom has paid out, is that 

correct, that were payments made for the deal in Miami. 

Can you remember that? 

A. Yes. 

Q. And North Dakota. Correct? 

A. Yes. 

Q. Does PreeConfeeenceCall do business all over the 



world? 

A. Yes. 

Q. Do you know what the purpose of Mr. Reiman being in 

Miami was on that particular day? 

A. I do not. 

Q. As far as you know, it could be related to the 

business? 

MR. KNUDSON: Objection. Speculation. 

Foundation. 

THE COURT: Sustained. 

MR. SWIER: May I approach, Your Honor? 

THE COURT: You may. 

BY MR. SWIER: 

Q. Carlos, I'll show you what has been marked as Sprint's 

Exhibit A. I'm looking at what's desrgnated as NAT 00042 

on the bottom right-hand corner. Do you see that? 

A .  I do. 

Q. Mr. Knudson asked you about the charges Mr. Reiman had 

in Miami. There are some other charges on here, also, for 

Washington, D.C. Are there not? 

A. Yes. 

Q. Do you know why NAT had to travel to Washington, D.C., 

for a business-related purpose? 

A. I'm familiar with certain trips they've taken. 

Q. Why is it NAT had to take certain trips to Washington, 

THE COURT: Overruled. You may answer. 

A. Yes, I would. 

BY MR. SWIER: 

Q. Carlos, the Court asked you a good question earlier 

about NAT's expenses .  Approximately how much each month 

are Native American Telecos's expenses, just as a total, 

first of all? 

A. About $40,000 a month. 

Q. Can you share with us a breakdown of the $40.000 

number and what that monthly amount goes to? 

A. Sure. If you look at the January -- 
Q. Which exhibit are you referring to? 

A. Plaintiff's Exhibit D. 

MR. SWIER: May I approach, Your Honor? 

THE COURT: You may. 

BY MR. SWIER: 

Q. Carlos, I'm looking at Plaintiff's Exhibit D. This is 

the most resent Profit and Loss Statement of NAT from a 

month ago, January of 2011. Is that right? 

A. Correct. 

Q. Does this Profit and Loss Statement show a typical , month of expenses for NRT? 
' A. It would. 

Q. Let's go through those a moment. How much did NAT 

1 receive from the carriers? 

D.C.? 

MR. KNUDSON: Objection. Foundation as  to this 

particular trip. 

THE COURT: Overruled. You may answer. 

A. My understanding is they've gone to Washington, D.C., 

to meet with the Senators and Representatives regarding the 

Native American Tribe. 

Q. SO it's your understanding they've gone to talk to 

South Dakota's congre.siona1 delegation? 

A. In addition to others. 

Q. Regarding the nonpayment issue? Do you know? 

A .  I believe so. 

Q. According to your knowledge, has NAT also traveled to 

Washington, D.C., to visit With the Federal Communications 

Commission? 

A. Yes. 

Q. Do you know what the purpose of those trips were? 

A. I do not know the exact purpose. 

Q. Would you consider, as an accountant, would you 

consider traveling to Washington, D.C., to lobby 

administrative agencies in South Dakota's Congressional 

delegation, based on these nonpayment issues, would be a 

reasonable business expense? 

1 MR. KNUDSON: Objection. Foundation. ~ 
8 Speculation. 

A. $31.00. 

Q. so what was your gross profit? 

A. We lost $42,000. 

Q. No, I'm talking your gross profit from the carrier 

payments. 

A .  Oh, $31.00. 

Q. Now let's look at the expenses. Bank s e r v l c e  charges. 

8 1 How much is that every  month? I 

15 1 Q. Based on what you know, has NAT attempted to minimize I 

9 

10 

11 

12 

A .  $28.00. 

Q. In your professional opinion is that reasonable? 

A .  Y e s .  

Q. CABS collection and billing expense. How much was 

20 what those consulting expenses are for. 

21 A. Those are payments to Tom Reiman to assist with the 

16 

17 

18 

19 

that collection as much as they possibly can in the 

industry? 

A .  Absolutely. 

Q. Consulting expenses of $3,000. Share with the Court 

22 

23 

24 

25 

operations of the Reservation. 

Q. What's your understanding of what Mr. Reiman's role is 

on a daily basis for NAT? 

A. They vary. I mean they go and make sure everything is 



operating smoothly. If people have problems, he goes by. 

Q. Is Mr. Reiman NAT's conduit or the person who deals 

with the Tribe? 

A. Yes. 

Q. You are paying him a fee each month of $3,000 to do 

that? 

A. That's correct. 

Q. Payroll expenses of $1,906. What do those represent? 

A. Those are people that work in the Internet Library, 

Communications Center. 

Q. Are those Tribal members that you pay on a monthly 

basis for their services? 

A .   heya are. 

Q. Do you know what you pay those folks an hour? 

1 A. I don't recall exactly. 

Q. DO you have a ballpark? Do they get paid by the hour? 

A. Yes. 

Q. What's a number? 

A. I believe it's $10.00 an hour. 

Q. $10.00 an hour? 

A. Y e s .  

22 I Q .  Do you think earning r couple dollars above minimum I 
23 1 wage is reasonable? I 

MR. KNUDSON: Objection. Argumentative. 

Q. so last month, in order to maintain this litigation, 

NAT paid your attorneys $23,000. 

A .  Yes. 

Q. If YOU don't fight this in Court, what happens to NAT? 

A. It goes out of business. 

Q. Do you think, based on the work you received from your 

legal profesrionals, that in order to go through this case. 

that that's a reasonable amount? 

I A .  Yes. 

MR. KNUDSON: Objection. Foundation. I 
I THE COURT: Overruled. The answer will stand. I 
I BY MR. SWIER: Q. The next item is taxer, Federal taxes. I think it's I I self-explanatory, but what is that? I 
I A. Those are the Federal taxes we have to pay. I 
I Q. You are required to pay those every month? I 
I A.  NO^ evexy month, but every quarter. I 
Q. Are those consistent? 

A. Yes. 

Q. Then we have $10,765 for telephone and circuit 

I expenses. You've kind of talked about this a little bit, I 
but are those monthly expenses that are needed for NAT to 

run? 

A .  That's my understanding without them, you couldn't 

I have it. 

THE COURT: Overruled. The answer will stand. 

BY MR. SWIER: 

Q. Payroll t a x  of $358.00. What's that? 

A. That's the taxes related to the payroll. 

Q. Is NAT requlred to pay those? 

A. Yes. 

Q. Or you will go to jall? 

A. Y e s .  

Q. Postage and postal charges. How much? 

A. $125.00. 

Q. Why do we need postage expenses for NAT? 

, A. 
It's the P.0. box. 

Q. so you can get mail? 

A. So we can get mail, yes. 

Q. Is it standard in the industry for a company to have a 

mailbox? 

A. Yes. 

Q. Is that a reasonable amount in your opinion? 

A. For a P.o. box? Yes. 

Q. Then you have professional fees of $23,543. This is 

the most interesting item in the whole bunch. Explain to 

the court what those professional fees reflect. 

A. Those are legal fees. 

Q. Legal fees for what? 

A. To help us fight everything that's going on. 

1 I Q. Based on your knowledge of the circuits, which is I 
2 1 limited, but you know what they cost, is that a reasonable I 

amounc for telephone and circuit expenses? 

A. Yes. 

Q. We have $720 for travel expenses. Do you know what 

those travel expenses would be for? 

A. I don't know exactly, but they more likely would be 

for trips to Washington, D.C. 

Q. To do what? 

A. Meet with the FCC and other lobbying efforts. 

Q. SO, Carlos, in January of 2011. if you add all those 

up, what are NAT's total expenses? 

A. 542,000. 

Q. Where is the fat in there in your opinion? 

MR. KNUDSON: Objection. Argumentative. 

A. There isn't any. It's as  lean as it gets. 

BY MR. SWIER: 

Q. Can you not pay your attorneys? 

A. We want to be represented. 

Q. You want to have good counsel? 

A. We want the best. 

Q. Do you have to pay those telephone and circuit 

16 1 THE COURT: Overruled. YOU may answer. 

24 expenses? 

25 I A, Absolutely. 

I 



Q. Do you think you need to pay the Federal taxes? 

A. Yes. 

Q. Do you need to pay the company that collects your 

bills for you? 

A. Yes. 

Q. Why? 

A. If they didn't bill, we wouldn't have any chance of 

collecting. 

Q. You're not getting paid, anyway. 

A. We're not getting paid, but they $till need to get 

billed. 

Q. Carlos, Mr. Knudson asked you questions about the 

loans that have been made from WideVoice Communicationr ta 

NAT. Is that correct? 

A. Yes. 

Q. What have been the total amount of those loans as of 

I today's date? I 
A. Total amount that they've lent? 

Q. Yes. 

MR. KNUDSON: Objection. I think this is 

I ambiguous. Are we talking about total lent or current I 
balance outstanding? 

MR. SWIER: I'll clarify. 

THE COURT: Rephrase. 

MR. KNUDSON: A130 speculation. 

A. Yea. 

THE COURT: O~erruled. The answer will stand. 

BY MR. SWIER: 

Q. What was the answer, Carlos? 

A. Yes .  

MR. SWIER: Your Honor, I don't have any further 

I que4tions. Thank you. 

THE COURT: Mr. Knudson? 

I RECROSS-EXAMINATION 

( BY MR. KNUOSON: 

I Q. Mr. Cestero, your understanding on what WideVoice 

1 would or would not do is based on what other people told 

1 you. IS that n o t  correct? 

I A. Amongst other conversations I was made a part of 

I Q. You are not a decision-maker of WideVoice. Correct? 

I A. I am not. 

( Q. So whatever WideVoice intends to do is something 

I somebody else told you. Correct? 

A. It's what I've heard, and that's my understanding of 

it. 

Q. There's no fixed plan to do anything at this point in 

time. Is there? 

I A. I can't predict the future. 

I Q. So you are speculatinq on what WidaVoise might do 

Q. What is the outstanding debt that NAT owes to 

WideVoice? 

A. About $395,000. 

Q. That's as of today? 

A. AS of today. 

Q. And you've indicated that based on the conversations 

you've had with your bosses, that WideVoice, because of 

their financial status, is now going to discontinue 

payments or loans to NAT? 

MR. KNUDSON: Objection. Hearsay. 

THE COURT: Sustained. 

BY MR. SWIER: 

Q. carlos, what's your understanding of WideVoice's 

future intentions regarding loans to NAT? 

MR. KNUosoN: same objection. 

THE COURT: Overruled. You may answer. 

A. They've indicated they are no longer going to fund NAT 

if they lose this. 

MR. KNUDSON: Your Honor, I still object. This 

is clearly based on hearsay. Move to strike. 

THE COURT: Overruled. The answer will stand. 

BY MR. SWIER: 

Q. Based on your familiarity with WideVoice's financial 

statements, based on your experience, is that a reasonable 

financial decision for WideVoice? 

6 1 Q. But still a guess, though. Right? I 

1 

2 

3 

4 

5 

7 1 ~ .  Yes. I 

Right? 

A. It's my understanding what would happen. 

Q. You can't predict the future, 4 0  you are just guessing 

about what would happen. Correct? 

A. It's an educated guess. 

8 I Q. Okay. Let's go back to Plaintiff's Exhibit D. I'll I 
9 1 direct your attention to payroll expenses. You can look at I 
10 1 it on the screen. I 
11 I I will take your answer that the people, the four I 
12 1 employees NAT has on the Reservation are paid about $10.00 I 

Are you with me on that? 

20 A. Nineteen? 1 Q. yes. 

15 

16 

17 

18 

Q. I think this is pretty easy arithmetic here. If you 

divide 10 into $1.906, haw many hours of work would you get 

out of that if you are paying $10.00 an hour? 

A. HOW many hours? 

21 

22 

23 

24 

25 

Q. You are an accountant. 

A .  That was basic. I'm sorry. What was the question? 

If I divided by lo? 

Q. Let me rephrase the question. 

THE COURT: 190. 



A .  190. 

BY MR. KNUDSON: 

Q. If you pay $10.00 an hour and your total payroll 

expense is $1,906, how many hours of work did you purchase 

for $1,906? 

A. I'm sorry. I'm not doing the math in my head. I 

apologize. 

Q. Would you agree it's 190 hours? 

A. Yes. 

Q. SO foe the month of January the amount of payroll 

expenses, that's for the four people at the Internet Cafe 

on the Reservation, came to $1,900. That's 190 hours of 

work. Are you with me on that? 

A. Yes. 

Q. You would agree with that statement? 

A. Yes. It's not necessarily just hourly. It's also 

other expenses that go in. 

Q. In other words, there may be some incidental expenses 

that are not wages? 

A. Well, let me retract that. That would be -- that 
specific line item would be for payroll, for hours. Yes .  

Q. YOU bought 190  hours worth of work in January. 

Correct? 

A. Yes. 

Q. Are you aware that South Dakota Network has a tariff? 

vary by the amount of minutes of use. Correct? 

A. I don't know. 

Q. Well, try my question. 

MR. SWIER: Objection, Your Honor. Asking for 

speculation. He's testified he doesn't know. 

A. Yeah, don't know. 

THE COURT: Sustained. 

A .  I'm not a circuits expert. 

THE COURT: Just a minute. I sustained the 

objection. Ask a new question. 

BY MR. KNUDSON: 

Q. If South Dakota Network charges per minute of usage. 

Are you with me there? 

A. Yes. 

Q. And the amount, that means the amount South Dakota 

Network charges NAT, varies by the minutes of usage. 

Correct? 

MR. SWIER: Objection. It's been asked, and he 

indicated he doesn't know the answer. 

THE COURT: Sustained. 

BY MR. KNUDSON: 

Q. So you're unaware whether or not South Dakota Network 

has a tariff in place for minutes of use charged to NAT. 

Correct? 

MR. SWIER: Objection. Asked and answered. 

MR. SWIER: Objection. Beyond the scope of 

cross-examination. 

MR. KNUDSON: No, not at all. 

MR. SWIER: Let me make my objection, please. 

Your Honor, I would object as that being beyond the scope 

of my redirect. We never talked about South Dakota Network 

on redirect. 

THE COURT: Mr. Knudson? 

MR. KNUDSON: South Dakota Network came up both 

in direct and cross. Also, it was raised and opened the 

door when he started talking about circuit expenses on his 

redirect. 

THE COURT: I think that it is included in 

circuit expenses, so it was discussed in redirect. So the 

objection is overruled. 

BY MR. KNUDSON: 

Q. Are you aware that South Dakota Network has a tariff 

by which it charges circuit expenses per minute of use to 

NAT? 

MR. SWIER: Objection. Irrelevant. 

THE COURT: Ovezruled. 

A. I'm not exactly suEe how they are tied in. 

BY MR. KNUDSON: 

Q. If South Dakota Network charges NAT per minute of use, 

then the charges South Dakota Network submits to NAT would 

THE COURT: Overruled. You may answer. 

A. I don't know. 

BY MR. KNUDSON: 

Q. Do you know if anybody at NAT has gone to South Dakota 

~etwork to try to get a lower prlce on the circuit service 

south Dakota Network charges? 

A .  I don't know. 

Q. NOW, this PCL for January 2011, that's a cash basis 

9 again. You indicated even though, 10 fact, ATLT had paid 

10 you $150,000 in January, you received a check from your 

13 1 Scope of redirect. I 

11 

12 

l4 1 THE COURT: overruled. It was an area that I I 

billing agent in January. Right? 

MR. SWIER: Objection, Your Honor. Beyond the 

15 1 Went into. So both parties can go into anything that I I 
16 1 brought up in my questioning. So it's proper. You can go I 
17 1 ahead. I 

21 1 A. We received the payment in January. I 

18 

19 

20 

A. Ask the question. I'm sorry. 

BY MR. KNUDSON: 

Q. ATCT paid NAT $150,000 in January. Correct? 

22 

23 

24 

25 

Q. You received the payment. so you had the funds 

available as soon as you deposited it into the bank. 

Right? 

A. It's not available until you deposit it into the bank. 



Q. so your cash basis method of accounting is when it 

goes into the bank. Right? 

A. Right. 

Q. But then the operating profit, if I understand, for 

February, there would have been $150,000 minus this 

approximately $40,000 in monthly expenses. Correct? 

A. It would have been, but we would have had to pay 

$140,000 back to Widevoice. 

Q. That's a different question in issue. The operating 

profit, before paying off a loan, correct, would have been 

$110,000? 

A. Sure. 

Q. And NAT could have kept that 5110,000 in its bank 

account. correct? 

A. They could have, but it needed it. Widevoice needed 

the money. 

Q. Is there any term or condition of a Loan Agreement 

between Widevoice and NAT that required payment in 

February? 

MR. SWIER: Objeccion, Your Honor. Again, beyond 

the scope, I believe, of everyone's redirect, and it's been 

asked and answered previously on cross. 

THE COURT: Overruled. YOU nay answer. 

A. Can you re-ask the question? 

MR. KNUDSON: Let's have it read back 

A .  That would be perfectly fine with NAT. 

Q. And you've received one of those payments in the last 

month? 

A .  Yea .  

Q. You have not received any other payment, when it 

should have already been received, if they were going to 

continue payments. Right? 

MR. KNUDSOEI: Objection. 

A .  Right. 

THE COURT: Based on? 

MR. KNUDSON: "Should have." That means 

foundation. They haven't established when the payments are 

due. 

THE COURT: Susrained. 

BY MR. SWIER: 

Q. Carlos, are you familiar with when you receive 

switched access payments from ATST? 

A. Yes .  

Q. Have you received a switched access payment from AT6T 

within the last few days? 

A. NO. 

Q. Based on their standard of conduct, if they were going 

to continue to pay that amount, would NAT have received the 

check by now? 

A. Yes. 

- 

4 1 BY MR. KNUDSON: I 

1 

2 

3 

6 A. I don't know. l Q. ye=. 

(The requested portion of the record was read by the 

reporter.) 

A. I4 there any term or condition that required payment? 

7 1 Q. So if ATIT pays in March, you drn3t know whether or I 
8 1 not NAT would keep that money, do you? I 

I MR. SWIER: Objection. Speculation. I 
lo 1 THE COURT: Overruled. YOU may answer. I 
11 I A. If AThT pays? I 
12 ( BY MR. KNUDSON: I 

14 A. Would what now? l3 I In 

15 1 Q. If ATdT pays NAT in Marah, you don't know whether NAT I 
16 1 weald keep that money. Do you? I 
17 1 A. I don't. I 
lB I MR. KNUDSON: NO further questions. I 

THE COURT: Mr. Swier? Anything? 

FURTHER REDIRECT EXAMINATION 

21 1 BY MR. SWIER: I 
22 1 Q. Carlos. if Sprint or AT&T, or whatever carrier, would I 
23 1 be willing to pay you and guarantee you payment of $150,000 I 
24 1 until the end of these lawsuits, would that be okay with I 

MR. KNUDSON: Objection. Foundation. 

THE COURT: Overruled. The answer will stand. 

MR. SWIER: Thank you. I don't have anything 

further, Your Honor. 

THE COURT: Mr. Knudson? Anything? 

MR. KNUDSON: Nothing, Your Honor. 

THE COURT: You can be excused. Thanks. 

IWitness excused) 

THE COURT: We'll take a lunch break. But I'm 

wondering how we're doing on timing for today. Mr. Swier, 

how many more witnesses do you have? 

MR. SWIER: Your Honor, it really will depend a 

little bit on what the Court would like to do. 

Mr. Lengkeak, during our October 14 preliminary injunction 

hearing, did testify substantially under oath, and I 

believe under the Rules, the court is well within its right 

to take judicial notice of his prior testimony and apply it 

to the facts in this case. 

If the Court would be willing to do that, then 

Mr. Lengkeak's remaining testimony would be very brief, 

like 10 or 15 minutes. If the Court would not take notice 

1 of that, then we would probably have a couple hours. For 

expediency sake, w e ' r e  fine if the Court wants to just 

review his prior testimony. It will be similar, if we put 

I him on the stand. 




