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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE COMPLAINT

OF SOUTH DAKOTA NETWORK, LLC, TC09-098

AGAINST SPRINT COMMUNICATIONS

COMPANY, LP

IN THE MATTER OF THE THIRD PARTY | ANSWER OF SPLITROCK PROPERTIES,
COMPLAINT OF SPRINT INC. TO THIRD PARTY
COMMUNICATIONS COMPANY, LP COMPLAINT OF SPRINT
AGAINST SPLITROCK PROPERTIES, COMMUNICATIONS COMPANY, LP

INC., NORTHERN VALLEY
COMMUNICATIONS, INC., SANCOM,
INC., AND CAPITAL TELEPHONE
COMPANY

CoMEs Now the Third Party Defendant in the above-captioned action, Splitrock
Properties, Inc. (“Splitrock”), by and through its undersigned counsel, and for its reply to the
Third Party Complaint of Defendant and Third Party Plaintiff Sprint Communications Company,
LP (“Sprint”), states and alleges as follows:

1. Splitrock denies each and every allegation contained in Defendant/Counterclaimant
Qwest’s Counterclaims except those matters hereinafter specifically admitted.

PARTIES

2. As to Paragraph 1 of Sprint’s Third Party Complaint, Splitrock admits that Sprint
is a limited partnership with its principal place of business in Overland Park, Kansas, and is
authorized to conduct business in South Dakota.

3. As to Paragraph 2 of Sprint’s Third Party Complaint, Splitrock neither admits nor
denies the same as the allegations set forth therein pertain to another Third Party Defendant,
Sancom, Inc.

4, As to Paragraph 3 of Sprint’s Third Party Complaint, Splitrock admits the

allegations contained therein. To the extent that Sprint’s reference to Splitrock’s ownership



interest in SDN is intended to suggest collusion, conspiracy or other inappropriate acts, Splitrock
objects to such implication or inference.

5. As to Paragraph 4 of Sprint’s Third Party Complaint, Splitrock neither admits nor
denies the same as the allegations set forth therein pertain to another Third Party Defendant,
Northern Valley Communications, Inc.

6. As to Paragraph 5 of Sprint’s Third Party Complaint, Splitrock neither admits nor
denies the same as the allegations set forth therein pertain to another Third Party Defendant,
Capital Telephone Company.

JURISDICTION

7. As to Paragraph 6 of Sprint’s Third Party Complaint, the allegations contained

therein are legal conclusions which Splitrock neither admits nor denies.
BACKGROUND

8. As to Paragraph 7 of Sprint’s Third Party Complaint, Splitrock admits that Sprint
has been certificated by the Commission.

9. As to Paragraph 8 of Sprint’s Third Party Complaint, Splitrock neither admits nor
denies the allegations contained therein as they are legal conclusions to which no response is
required.

10.  As to Paragraph 9 of Sprint’s Third Party Complaint, these factual and legal
assertions are provided as a backdrop to Sprint’s allegations and therefore do not require a response.
However, to the extent they are material and relevant to establishing the validity of those allegations
contained in Sprint’s Third Party Complaint, Splitrock denies the same and remits Sprint to strict
proof thereof.

11.  As to Paragraph 10 of Sprint’s Third Party Complaint, Splitrock admits that it is a

Participating Telecommunications Company under SDN’s South Dakota Tariff No. 2. As to the
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remaining allegations contained in Paragraph 10, they do not relate to Splitrock and Splitrock
therefore neither admits nor denies the same.

12. As to Paragraph 11 of Sprint’s Third Party Complaint, Splitrock denies that it has
engaged in “traffic pumping activities” and remits Sprint to strict proof thereof.

13. As to Paragraph 12 of Sprint’s Third Party Complaint, the factual and legal
assertions contained in this Paragraph are provided as a backdrop to Sprint’s allegations and
therefore do not require a response. However, to the extent they are material and relevant to
establishing the validity of those allegations contained in Sprint’s Third Party Complaint, Splitrock
denies the same and remits Sprint to strict proof thereof.

14. As to Paragraph 13 of Sprint’s Third Party Complaint, the factual and legal
assertions contained in this Paragraph are provided as a backdrop to Sprint’s allegations and
therefore do not require a response. However, to the extent they are material and relevant to
establishing the validity of those allegations contained in Sprint’s Third Party Complaint, Splitrock
denies the same and remits Sprint to strict proof thereof. Splitrock further objects to the injection of
the lowa Utilities Board’s ruling in docket FCU 07-02 as that ruling is neither controlling on this
Commission nor are the facts involved in that case analogous to the present situation.

15.  As to Paragraph 14 of Sprint’s Third Party Complaint, Splitrock admits that it filed
suit against Sprint for unpaid access charges in Federal District Court, District of South Dakota,
Southern Division. Splitrock further affirmatively asserts that Sprint has willfully and wrongfully,
and continues to willfully and wrongfully withhold payment from Splitrock for legitimately billed
access charges, thereby engaging in illegal self-help. As to the remainder of the allegations set forth
in Paragraph 14, the factual and legal assertions contained therein are provided as a backdrop to
Sprint’s allegations and therefore do not require a response. However, to the extent they are

material and relevant to establishing the validity of those allegations contained in Sprint’s Third
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Party Complaint, Splitrock denies the same and remits Sprint to strict proof thereof. Splitrock
further objects to the injection of the lowa Utilities Board’s ruling in docket FCU 07-02 as that
ruling is neither controlling on this Commission nor are the facts involved in that case analogous to
the present situation.

16. As to Paragraph 15 of Sprint’s Third Party Complaint, the allegations set forth
therein constitute unsubstantiated factual allegations and incorrect legal conclusions, both of which
Splitrock denies and remits Sprint to strict proof thereof.

17. As to Paragraph 16 of Sprint’s Third Party Complaint, Splitrock denies that it has
been engaged in traffic pumping since at least June of 2007. Splitrock is without sufficient
information so as to admit or deny those allegations related to SDN, its billing practices and Sprint’s
response to the same. To the extent is require do these allegations, they constitute unsubstantiated
factual allegations and incorrect legal conclusions, both of which Splitrock denies and remits Sprint
to strict proof thereof.

18.  Asto Paragraph 17 of Sprint’s Third Party Complaint, Splitrock is without sufficient
information so as to admit or deny those allegations related to SDN, its billing practices and Sprint’s
response to the same. To the extent is require do these allegations, they constitute unsubstantiated
factual allegations and incorrect legal conclusions, both of which Splitrock denies and remits Sprint
to strict proof thereof.

CounT |
DECLARATORY RULING

19.  As to Paragraph 18 of Sprint’s Third Party Complaint, Splitrock re-alleges
Paragraphs 1 through 18 as if fully set forth below.

20.  As to Paragraphs 19 and 20 of Sprint’s Third Party Complaint, the allegations set
forth therein constitute contested factual and legal allegations and Splitrock therefore denies the

same. Splitrock further affirmatively states that Sprint has not cited to any statute, contract or other
4



agreement which comprises the appropriate basis for a declaratory ruling under the facts and
circumstances of this case. Therefore, Splitrock affirmatively asserts that there is nothing upon
which this Commission can issue a declaratory ruling and such a request is wholly inappropriate
and without basis. Splitrock further affirmatively states that SDN’s Complaint can properly stand
on its own and must be decided of its own merit before any decision on Sprint’s Counterclaim
becomes ripe. Splitrock further affirmatively states that, pursuant to SDCL § 15-6-42(b), Sprint’s
Third Party Complaint should be bifurcated or severed from SDN’s Complaint against Sprint and
stayed pending resolution of Sprint’s Third Party Complaint.

Count Il
LIABILITY FOR AMOUNTS BILLED BY SDN

21.  As to Paragraph 21 of Sprint’s Third Party Complaint, Splitrock re-alleges
Paragraphs 1 through 20 as if fully set forth below.

22.  As to Paragraphs 22 and 23 of Sprint’s Third Party Complaint, the allegations set
forth therein constitute contested factual and legal allegations and Splitrock therefore denies the
same. Splitrock further affirmatively states that SDN’s Complaint can properly stand on its own
and must be decided of its own merit before any decision on Sprint’s Counterclaim becomes ripe.
Splitrock further affirmatively states that, pursuant to SDCL § 15-6-42(b), Sprint’s Third Party
Complaint should be bifurcated or severed from SDN’s Complaint against Sprint and stayed
pending resolution of Sprint’s Third Party Complaint.

CounTt I
REFUND OF AMOUNTS UNLAWFULLY BILLED
BY CAPITAL PURSUANT TO STATE ACCESS TARIFF

23. As to Paragraph 24 of Sprint’s Third Party Complaint, Splitrock re-alleges

Paragraphs 1 through 22 as if fully set forth below.



24. As to Paragraphs 25 through 28 of Sprint’s Third Party Complaint, the allegations in
these Paragraphs do not relate to Splitrock and Splitrock is without sufficient information so as to
admit or deny the same, and therefore denies the same.

PRAYER FOR RELIEF

25.  As to Sprint’s Prayer for Relief, Splitrock denies that Sprint is entitled to the

remedies and damages to which it claims entitlement.
AFFIRMATIVE DEFENSES

26. Sprint’s Third Party Complaint fails to state a cause of action upon which relief may
be granted against Splitrock.

217. In addition or alternatively, as an affirmative defense, Splitrock alleges that
Sprint’s own acts or omissions have caused or contributed to the circumstances and damages
alleged in its Third Party Complaint to an extent to bar all recovery by Sprint.

28. In addition or alternatively, as an affirmative defense, Splitrock alleges that
Sprint’s claims are barred by the equitable principles of waiver, estoppel, unclean hands, laches and
in pari delicto.

29. In addition or alternatively, as an affirmative defense, Splitrock alleges that Sprint
has failed to mitigate its damages, assuming Sprint proves it is entitled to any, which Splitrock
expressly denies.

30. In addition or alternatively, as an affirmative defense, Splitrock alleges that Sprint’s
claims are barred by binding Federal Communications Commission precedent, including, but not

limited to, FCC 07-175, Qwest Communications Corp. v. Farmers & Merchants Mut. Tel. Co.,

Memorandum Opinion and Order, (Oct. 2, 2007), recon. granted in part, FCC 08-29, Order on
Reconsideration (Jan. 29, 2008) and Second Order on Reconsideration, FCC 09-103, EB-07-MD-

001 (Nov. 25, 2009).



31.  In addition or alternatively, as an affirmative defense, Splitrock alleges that if it is
found to be liable for any of Qwest’s claimed damages, which it expressly denies, Splitrock is
entitled to contribution and indemnity from the third parties not yet named herein.

32.  In addition or alternative, as an affirmative defense, Splitrock alleges that Sprint’s
claims are not ripe until such time as SDN’s claims against Sprint have been fully adjudicated and,
therefore, Splitrock is entitled to have this Third Party Complaint severed from SDN’s Complaint
against Sprint in accordance with SDCL § 15-6-42(b) .

WHEREFORE, Splitrock prays that the Third Party Complaint of Defendant and Third
Party Plaintiff Sprint be dismissed.

Dated at Sioux Falls, South Dakota, this 22™ day of January, 2010.

CUTLER & DONAHOE, LLP
Attorneys at Law

Onna B. Dominiack

100 N. Phillips Ave., 9th Floor

PO Box 1400

Sioux Falls, SD 57101-1400

Telephone: (605) 335-4950

Facsimile: (605) 335-4966

Attorneys for Plaintiff Splitrock Properties, Inc.





