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BEFORE THE PUBLIC UTILlTES COWSSION 
OF THE STATE 01; SOUTH DAKOTA 

In the Matter of the Filing for Approval 
of an Adoption Agreement between 
Qwest Corporation and KMC Data, LLC 

Case No. TCO5-050 

( C O r n N T S  AND 
MOTION TO DISMISS OW, IN 
TEIE ALTERNATIVE, 
REQUEST FOR DISAPPROVAL 

Qwest Corporation ("Qwest") respectfully submits the following Comments, Motion to 

Dismiss or, in the alternative, Request for Disapproval bf the filing by KMC Data, LLC 

("KMC") on March 10,2005. On March 10,2005, KMC filed a Notice al'Election of 

Enterconnection Apement [the "Notice") for approval by the Public Utilities Commission. 

Qwest seeks to dismiss the Notice, or'to have' the Commission disapprowit, because it reflects 

an attempt by KMC to entm into an inte,rconnsction agreement with Qwest without @vest',$ 

consent, and then file the "agreement", which has been signed by KMC only, with the 

Commission for the Commission's approval, 

I. BACKGROUND 

By letter dated January 31,2005, Qwest received notice from KMC that, for the State of 

South Dakota, KMC intended to adopt the terns and conditions of the interconnection 

agreement between Qwest and AT&T Communications of the Mountain States, Inc. ("AT&T") 

that was approved by the Commission on May 13,2004 in Docket No. TCO4-080 ("AT&T 

agreement"). In response to similar requests by KMC in other states, Qwest, by e-mail and 

correspondence, informed KMC that it was ineligible under the Federal Communications 

Commission ("FCC") Interim Rules Order to opt into the requested interconnection agreement, 



but that KMC could adopt the AT&T agreement if it concurrently signed a TRO-USTA I1 

Amendment. Qwest received no response from KMC for the states in which KMC sent Qwest 

opt-in letters, and on March 10,2005, W C  filed the Notice with the Commission. 

I. DISCUSSION 

A. XCMC's Attempt To Have This Commission Approve Its Unilateral Adoption 
Of The AT&T Agreement Is Contrary To Federal Law And Has No Basis In 
South Dakota Law. 

Qwest responded to KMC's request to adopt the AT&T agreement by infarming KMC 
. 3 .  

that it would tvllow KMC to adopt the AT&T agreement if it also agreed to simultaneously 

execute appropriate TRONSTA II amendments. The TROIUSTA II Amendment brings 

interconnection agreements ("ICAs") into compliance with the FCC's Triennial Review order,' 

the D.C. Circuit Court's USTA II decision: and the FCC's subsequently Issued htedrn ~ u l e s . ~  3 
I .  

With respect to the Interim Rules, the FCC required incumbent local exchange carriers ? 

(('EECs") to maintain or "freeze" provisions relating to certain elements (high capacity loops, 

-. - 

' Report and Olvler and Order on Remand and Further Notice of Proposed Rulemaking, 18 FCC 
Rcd 16978, Review of the Section 251 Unbundling Obligations ofhcumbent Loml Emhnge  
Curriers, Implementation of the Local Competition Provisions of the Telecommunications Act of 
1996, Deployment of Wireline Sewices Ofering Advanced Telecamm~~nications Capability, CC 
Docket Nos. 01 -338,96-98,98-147 (2003) ("Triennial Review Order"). 
United States Telecom Association v. FCC, 359 F.3d 554 @.C. Cir, 2004) ("USTA Il"), cert. 

denied sub nom. AT&T C o p ,  v. United States Telecom Ass'n, 125 S, Ct. 316 (2004) & sub nom. 
California v. United States Telecom Ass'n, 125 S. Ct, 345 (2004). See also United States 
Telgcom Ass'n v. FCC, No. 00-1012, order, (I3.C. Cir. April 13,2004) (granting a stay of the 
court's mandate through June 15,2004). The USTA N mandate issued on June 16,2004. 

Order and Notice of Proposed Rulemaking, In the Matter of Unbundled Access to Ndwork 
Elements and Review of the Section 251 Unbundling Obligations of Incumbent b c a l  Exchange 
Carriers, W C  Docket No. 04-3 13 and CC Docket No. 01-338, FCC No, (34-179, (F.C.C. August 
20,2004) ("Interim Rules" or "Interim Rules Order"). 
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high capacity transport, and mass market switching) for competitive local exchange carriers 

("CLECs") that had those elements in their ICAs as of June 15,2004.1 

For C E C s  entering the market without those elements after June 15,2004, the FCC held 

that Qwest did not have to provide these elements, nor did Qwest have to allow C B C s  to opt 

into ICAs with these elements under Section 2 ~ 2 ( i ) . ~  The FCC stated that its goal was to 

maintain the status quo as of June 15,2004 without expanding unbundling otifigations. The FCC 

concluded that "[tlhis aim would not be served by a requirement permitting new carriers to enter 

during the interim period;"6 

In accordance with the Interim Rules, Qwest required KMC and all other CLECs without 

interconnection agreements as of June 15,2004 to sign the TRO/USTA Zl: Amendment as a 

condition of opting into an ICA. The Amendment essentially removes the provisions subject to 
: . l i  

the freeze from the requested ICAs. 

hsteacl of communicating further with Qwest, KMC filed the Notice with this 

Commission purportedly "opting into" the AT&T agreement. KMC's Notice is not authorized 

under federal law or South Dakota law. 

First, there is no federal or state procedure for allowing CL,ECs to unilaterally file 

"Notices of Elections" to ICAs without Qwest's written assent. Section 252(e) of the 

Telecornmunicati~ns Act of 1996 authorizes state commissions to review for approval "[alny 

interconnection agreement adopted by negotiation or arbitrati~n,"~ KMC's purported ICA with 

Qwest is not the result of negotiation or arbitration. In the absence of any law authorizing the 

4 Interim Rules Order, 3 22. 
Id. 
Id, 
47 U.S,C. !j 252(e). 
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adoption of an ICA by unilateral notice, KMC's Notice should be disapproved by the 

Commission as procedurally improper. 

Further, KMC has sought to adopt the AT&T agreement pursuant to 47 U.S,C. $ 

2~2( i ) .~  The FCC rules implementing Section 252(i) state that an EEC need only make ICAs 

available for adoption for a "reasonable period of time".g If a CLEC were permitted to 

unilaterally opt-in to an existing ICA, then section 51.809(c) would serve no purpose. A 

"reasonable period of time" would simply be "indefinitely", which is clearly not what the 

provision intends. Punuant to section 51.809(c), ILECs ate authorized to limit the time in which 

an existing ICA is available for adoption. KMC cannot simply enter into an ICA with Qwest 

without Qwest's consent. 

Second, as discussed above, the FCC's Interim Rules Order expressly disallowed C W s ,  

after June 15,2004, from opting into existing ICAs containing provisions subject to the freeze." 

Under the Interim Rules Order, KMC cannot opt into the provisions of the AT&T agreement that 

are subject to the freeze. If KlMC could unilaterally adopt the AT&T agreement without any 

modifications, it would force Qwest to expand its unbundling obligations during the interim 

period in express contravention of the FCC's Interim Rules. 

Third, Kh4C carnot opt into the AT&T agreement because a significant change in federal 

law has terminated the "reasonable period of time" in which the agreement was available for 

- - 

' This provision states that "[a] local exchange carrier shall make available any interconnection, 
service, or network element provided under an agreement approved under this section to which it 
i s  a party to any other requesting telecommunications eanier upon the same terms and conditions 
as those provided in the agreement," 47 U.S.C. 8 252(i). 

47 C.F.R. 9 51.809(c). This provision states that "[i]ndividual agreements shall remain 
available for use by telecommmicatians carriers pursuant to this section for a reasonable period 
of time after the approved agreement is available for puMic inspection under section 25201) of 
the Act" 47 C.F.R. 5 51.809(c). 
lo Interim Rules Order, 22. 
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adoption. The New York Public Service Commission has considered the question of whether 

CLECs, pursuant to 47 U.S.C. 5 252(i), can opt-in unconditionally to an existing interconnection 

agreement despite a significant change in law. The New York Commission determined that 

the issuance of the D,C. Circuit's decision in USTA II was a change in the law such that the 

"reasonable period of time" had ended, and Verizon was no longer required to make ICAs in 

existence prior to that decision available for adoption.12 The New York Commission also noted 

that the FCC's Interim Rules froze interconnection agreements in place as they existed on June 

15,2004 and prevented CLECs from opting into those frozen agreements.13 A change in law 

served to terminate the period for which it was reasonable to aIlow the existing interconnection 

agreement to be available for the CLEC to adopt,14 Applying this reasoning to this matter, KMC 

may not adopt the AT&T agreement, USTA II and the Interim Rules Order have terminated the 

reasonable time period in which Qwest was obligated to offer the AT&T agreement for adoption 

under 47 USC.  3 252(i) and 47 C,F.R. 4 51.809(c). 

11 n. -1 -  J+waatiiory Riling Aliowing ifi Part Cpt-I;; tc: AT&T'G h t e r c m ~ e c t i ~ n  Agreemm with 
Verizon New York hc., Petition of DSCI Corp. for Approval of an Interconnection agreement 
with Verizon New York Inc., Case 04-C-0847, et al. (NY PSC September 28,2004) ("New York 
Order"), attached hereto as ExMbit A. 
l2 New York Order, p.8. 
l3 Id., p, 9. 
l4 The FCC also appears to interpret its own rule to mean that a change in law can terminate the 
reasonable time period in  which agreement terms are available for adoption. See Order on 
Remand and Report and Order, In the matter of Implementation ofthe Lacal Competition 
Provisions in the Telecommunications Act of 1996; Intercamkr Compensatiov far I$P-Bound 
Trufic, CC Docket Nos. 96-98 & 99-68, 16 FCC Rcd 9151,2001. FCC LEXIS 2340, ql82, v. 155 
(FCC April 27,2001) (concluding that "any 'reasonable period of time' for making available 
rates applicable to the exchange of ISP-bound traffic expires upon the Comdssion's adoption in 
this Order of an intercarrier compensation mechanism for ISP-bound traffic,") 



RPR 1 1  2 0 0 5  1 3 : 1 8  F R  QWEST 

Additionally, the recent issuance of the FCC's Order on  ema and" on February 4,2005 

does not alter this analysis. The Remand Order is not effective yet.i6 Once the Remand Order 

takes effect, KMC can resubmit its opt-in request, and Qwest will consider it in light of the 

Remand Order's provisions, For the time being, however, any such hypothetical request is 

irrelevant since the instant request was made during the period in which the Interim Rules are 

effective. The Interim Rules Order, which is now in effect and was in effect at the time that 

KMC filed the Notice with the Commission, allows Qwest to deny KMC's request to opt into 

ICAs with certain elements. Rather than deny KMC's opt-in request, Qwest offered to allow the 

opt in, so long as KMC executed appropriate amendments. KhlC apparently has refused 

Qwest7s compromise and attempted to do end run m u n d  negotiations and the Interim Rules. 

KMC's Notice is directly contrary to the Interim Rules requirements. 

lWBREPORE, Qwest objects to KMC's Notice of Election and requests that this * 

Commission dismiss the Notice as procedurally improper. In the alternative, Qwest respectfully 

asks the Commission to determine that KMC has not, and cannot, adopt the AT&T agreement 

and to disapprove KMC's filing. 

WHEREFORE, for the reasons set forth herein, Qwest respectfully moves the 

Commission to dismiss or disapprove the filing for approval of the Notice of Election of 

Interconnection Agreement submitted by KMC. 

l5 Order on Remand, In the Matter of Unbundled Access to Network Elements, Review of the 
Section 251 Unbundling Obligations of Incumbent h c u l  &change Carriers, WC Docket No. 
04-313 and CC Docket No. 01-338, K C  No. 04-290, (F,C.C. February 4,2005) ("Remand 
Order"), 
l 6  The Remand Order indicates that it will be effective March 11, ZOOS. Remand Order, 'j[ 235. 
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. 

P- 
DATED this day of April, 2005. 

QWEST CORPORATION 

By: 
Melissa K. ~ h o d ; ~ s o n  
Qwest Services Corporation 
1005 17th Street, Suite 200 
Denver, CO 80202 
(303) 896-1518 

Thomas J. Welk 
BOY=, GR~EW, PASWBY & WELK, L.L.P. 
P.O. Box 5015 
Sioux Falls, SD 57 117-5015 
(605) 336-2424 

Attorneys for Qwmt Corporation 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 11" day of April, 2005, an original and 10 copies of the foregoing 
QWEST CORPORATION'S COMMENTS A M  MOTION TO DISMISS OR, IN THE 
ALTERNATIVE, REQUEST FOR DISAPPROVAL was served upon the following party: 

Ms. Pam Bonmd 
Executive Secretary 
South Dakota Public Utilities Commission 
State Capitol Building 
500 East Capitol Avenue 
Pierre, SD 57501-5070 

a copy was also sent to the following: 

Mr. Raymond Pifer 
KMC Telecom 
1755 North Brow Road 
Lawrenceville, GA 30043 
(678) 985-6213 (facsimile) 

Ms. Andrea Pruitt Edrnonds 
KELLEY DRYE AND WARREN, LLP 
1200 1 9 ~  Street, N.W., Suite 5500 
Washington, DC 20036 
(202) 955-9792 (facsimile) 


