Issued by the
UNITED STATES DISTRICT COURT
DISTRICT OF South Dakota
S&8 Communications SUBPOENA IN A CIVIL CASE

V.

Local Exchange Carriers Association, Inc.

Case Number:! 02-1028 —_—
RECEWVED
TO: South Dakota Public Utilities Commission

LE“& a&:ﬂ =="f§ s‘“
YOU ARE COMMANDED to appear in the United States Districtcourt at the place, date, and time specified below to
testify in the above case.

PLACE OF TESTIMONY COURTROOM

DATE AND TIME

O YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition
in the above case.

PLACE OF DEPOSITION DATE AND TIME

¥ YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or objects at the
place, date, and time specified below (list documents or objects):

(1) All documents submitted to the South Dakota Public Utilities Commission by or on behalf of S&S Communications
(SDPUC), (2) unredacted versions of all orders issued by the SDPUC relating to S&S Communications, (3) all
transcripts of hearings involving S&S Communications.

PLACE DATE AND TIME

1/24/2005 10:00 am

O YOU ARE COMMANDED to permit inspection of the followng premises at the date and time specified below.
PREMISES

c/o Darla Rogers, 319 South Coteau St., Pierre, South Dakota

DATE AND TIME )

Any organization not a party to this suit that is subpoenaed for the taking of a deposition shall designate one or more officers,
directors, or managing agents, or other persons who consent to testify on its behalf, and may set forth, for each person de51gnated
the matters on which the person will testify. Federal Rules of Civil Procedure, 30(b)(6).

ISSUING OFFICER’S SIGNATURE AND TITLE (INDICATE IIRTTORNEY FOR PLAINTIFF OR DEFENDANT) | DATE

ISSUING OFFICER’S NAME, ADDRESS AND PHONE NUMBER

Darla Rogers, 319 South Coteau St., Pierre, South Dakota. (605) 224-7889.

(See Rule 45, Federal Rules of Civil Procedure, Parts C & D on next page)

'If action is pending in district othethan district of issuance, state distict under case number.
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PROOF OF SERVICE

DATE f/§-05

SERVED
P&m }%hww({,

PLACE pu . ofGees )

ﬁ‘arn}:’ sD

ﬁir 5«‘)’)’1@,

SERVED ON (PRINT NAME)

Pav i F. d@f o/ S

MANNER OF SERVICE

Adorne L/

SERVED BY (PRINT NANE)

TITLE

DECLARATION OF SERVER

I declare under penaltyof perjury under the laws ofthe United States of America that the foregoing information contained

in the Proof of Service is true and correct.

/18 0S

DATE

Executed on

Pacts P L g

SIGNATURE OF SERVER

219 S. (ofea

ADDRESS OF SERVER

ﬂdr\fc‘ S S 759

Rule 45, Federal Rules of Civil Procedure, Parts C & D:
(c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS.

(1) A party or an attorrey responsible for the isswance and service of a
subpoenashall take reasonable steps to avoid inposing undue buden or expense
on a person subject to that subpoena. The court on behalf of which the subpoena
was issued shall enforcethis duty and inmpose upon the party or attorney in breach
of this duty an appropiiate sanction which may include, but is not limted to, lost
earnings and reasonable attorney’s fee.

(2) (A)A person commanded to produce and pemit inspection and copyng
of designated bools, papers, documents or tangible things,or inspection of
premises need notappear in person atthe place of production or inspection unless
commanded to appear for depositionhearing or trial.

(B) Subject to pamgraph (d) (2) of this rule, a person commanded to
produce and perrmrit inspectionand copying may, within 14 days after service of
subpoenaor before the time specified forcompliance if such time is less than 14
days after service, serve upon the party or attorney designated in the subpoena
written objection to inspectiomr copying of any or albfthe designated nnterials
or of the premises. If objection is nade, the party serving the subpoena shallnot
be entitled to inspect and copy materials or inspect the premises except pursuant
to an order of the coutt by which the subpoena was issued. If objection habeen
made, the party serving the subpoena may, upon noticeto the person commanded
to produce, nove at any time for an order to compel the production. Such an
order to comrply production shall protect anyperson who is not a patty or an
officer of a party fromsignificant expense rsulting from the inspection and
copying commanded.

(3) (A) On timely motion, the courtby which a subpoena was issued stall
quash or modify the subpoena if it

(i) fails to allow reasonable tim for compliance,

(ii) requires a person who is not a paty oran officer of a party to
travel to a place nore than 100 miles fromthe place where that person resides, is
employed or regularly tmansacts business in person, except that, subject 6 the
provisions of clause (c) (3) (B) (iii) of this rule, such a person my in order to
attend

trial be commanded to travel fromany such place within the state in which the
trial is held, or

(iii) requires disclosure of privileged or other protected atter and
no exception or waiver applies, or
(iv) subjects a peson to undue burden.

(B) If a subpoena

(i) requires disclosure of a trade secret or other confidential
research, developnent, or commercial information, or

(ii) requires disclosure of an unretained experfs opinion or
informationnot describing specific eventor occurrencesin dispute and resulting
from the expert’s study made not at the request of any parly, or

(iii) requires a person who is not a partyor an officer of a party to
incur substantial expense to travel rore than 100 miles to attend trial,the court
may, to protect a person subject to oraffected by the subpoena, quash omodify
the subpoena, or, if the party in who behalf the subpoena is issued showsa
substantial need forthe testimony or material that cannot be otherwise mt
without undue hadship and assures that the person to whom the subpoena is
addressed will be raasonably conpensated, the court may order appearance or
production only upon specified conditions.

(d) DUTIES IN RESPONDING TO SUBPOENA.

(1) A person respondingto a subpoena to produce docurents shall produce
them as they are kept in the usual cowe of business or shall organize and label
them to correspond with the categories in the demand.

(2) When information subject to a subpoena is withheld on &laim that it is
privilegedorsubject to protectionas trial preparation naterials, the claimshall be
made expressly and shall be suppoted by a description of the nature of the
documents,communications,orthings not produced that is suficient to enable the
mmm demanding party to contest the clain.
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®
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We have pending motions. Plaintiff seeks 2 protective order (Doc. 86) to provide that

plaintiff need not respond to interrogatories 13, 14, and 15 of the first interrogatories of
defendants and need not respond to requests 26, 27, and 28 of defendants’ first request to
plaintiff to produce. In the same motion, plaintiff seeks an order to prevent discovery of the
plaintiff’s proceeding before the South Dakota Public Utilities Commission (“PUC”) which
resulted in the revocation of pléintiff’s certificate of authority to do busingss.

Defendants filed a “corrected” document (Doc. 91) to oppose the motions of plaintiff and,
in the same document, moved for an order to compel plaintiff to respond to the discovery which
was described in Doc, 86.

The requests for production and the interrogatories in question ars substantially overly
broad and substantially overly burdensome to plaintiff. A protective order should be ¢ntered to
protect plaintiff from annoyance, oppression, and undue burden and expense, all of which would

‘be substantial. Justice requires the same. Let me point out that plaintiff would not know “all
facts relevant to the order issued by the South Dakota Attorney General and/or Public Utilities
Commission on or about June 10, 2003" or “any other documents relevant to snch order.”
Plaintiff would be required to know and explain what was in the minds of these public officials.
How would plaintiff know what these officials and their staff members thought might be or was

relevant? The request for plaintiff to “identify any person with knowledge relating to such order”
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would include any person reading any daily newspaper in South Dakota in the applicable time
frame, Likewise, the request for plaintiff to “state the knowledge you believe such person has”
would require plaintiff to guess what each newspaper reader or viewer of a television news report
retained from the many stories. All of these interrogatories in question are entirely over broad
and oppressive. Inferrogatory 15 secks information about beating a dead horse. It is clear thai
plaintiff and ite principals have been prohibited from further providing long distance telephone
service within South Dakota. This interrogatory is also oppressive and would be only a matter of
annoyance, It §0uld not possibly lead to the diséovery of any admissible evidence,

These disputes, like most discovery disputes, arise out of the failﬁre of counsel to
narrowly tailor interrogatories and requests to produce, Counsel should examine the language
nsed to be able to predict what the reaction of opposing counsel (and perhaps the court) might be.

We are talking about documents on file with a public agency, The fact that the PUC may
have issued redacted orders dogs not mean they are not discoverable in an action pending in
federal court. If defendants desire certain documents in the possession of the PUC, the proper
procedure is and would have been to serve and file a subpoena duces tecum. If the PUC objects

to the subpoena or portions of it, it will say so and I will rule on those matters. Defendants can

3

then reimburse the PUC for the reproduction costs of any documents produced in response to the -

subpoena or pursuant to a court order. All of this would have been far more ¢conomical than
what has gone on here with regard to these discovery disputes, The court ig certainly not going
rule (in connection with the sought after protective order) now that al] documents the PUC has
with regard to plaintiff are not discoverable. If the PUC has no objection, the files will be
produced, 4

The protective order should also be granted for the same reasons set forth above as to the
requests for documents as contained in requests 26, 27, and 28, Plaintiff would otherwise also be
required to produce all documents which are already in the “public sector” and alrgady in the
possession of or readily available to defendants. Likewise, plaintiff would have no way of
identifying or producing all documents submitted to the Attorney Genera) or the PUC. That
could include legal advice from attorneys and other confidential information not available to

plaintiff or probably anyone else. It could-include unsolicited comments from the general public,
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I know of no dispute or problem with regard to the financial records of plaintiffi
Apparently, they have been produced. The parties have spent considerable time discussing
abstract questions under the Fifth Amendment and whether a witness will provide answers
during a deposition or at trial or both, None of these questions are now before the court and the
court declines to provide any advisory opinion. Obviously, the credibility of any witness in a
civil cage may be attacked by a finding that the party or the witngss provided false and
misleading information, especially to the PUC, an important regulatory agency of the State of
South Dakota. It is also obvious that an attorney must be very careful in instructing any witness
to not answer a question at a deposition. Claimed lack of relevance is not a basis for that,
Claims of privilege are. See Fed.R.Civ.P. 30(d)(1).

Plaintiff has also filed a motion (Doc. 94) to compel defendants to make themselves
available for depositions. It would seem that the simple solution, in dealing with an attorney who
will not agree to a schedule of depositions, is to notice the depositions and take whatever action
js required to ensure the appearance of the witness. If counsel from out of state do not wish to
attend any scheduled deposition, that is their right. The court is certainly not going to order some
unknown person (all defendants being corporate entities) to appear at some unknown time and
place. Plaintiff should long ago.have acted to-solve the claimed deposition problems by
exercising rights available under the Federal Rules of Civil Procedure. The meotion is entirely
without merit and should be denied.

The court should have acted more expeditiously as to-these discovery disputes, The press
of trials, especially criminal cases required to be tried promptly, has prevented that. The parties
obviously should now attempt to agree on an extension of the deadlines. If the parties cannot
agree, the matter should be submitted to the court by motion.

Now, therefore,

IT IS ORDERED, as follows:

1) The motion for a protective order (Doc. 86) is granted, in part. Plaintiff need not
respond to interrogatoriés 13, 14, and 15, or requests to produce as contained in requests 26, 27,
and 28.
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2) The motion for a.protective order (Doc, 86) is denied as to preventing discovery of
what took place before the PUC as to plaintiff.

3) The motion (Doc. 91) of defendants to compel plaintiff to respond is denied.

4) The motion (Doc. 94) to compel depositions and sesking some extension of dates
without speci_ﬁcity is denied.

5) The parties shall attempt to stipulate to new deadlines or file a motion amend the Rule

16 scheduling order.
Dated at Aberdeen, South Dakota, this 30th of December, 2004.
BY THE COURT:
%f@/ /Oi, /4“,& A

CHARLES B. KORNMANN
United States District Judge

ATTEST:

JOSEPH HAAS, CLERK




