


Reported under the ROC Created Performance Metrics;

05/03/02 - Additional Statement of Supplemental Authority Regarding Qwest's
Performance Assurance Plan;

05/07/02 - Transcripts of Hearing held on April 22,
2002;

L95709/02 - Additional Statement of Supplemental Authority Regarding Qwest's

23, 24, 25, 29 and 30,

Perxformance Assurance Plan;
\05/09/02 - Staff's Late-Filed Exhibit 5;
=6§/13/02 - Notice of Appearance of Additional Counsel on behalf of
Intervenor Black Hills FibexrCom;
£5/13/02 - Qwest's Exhibit 80;
r®5/14/02 - AT&T's Motion to Reopen Proceedings;
,@5j17/02 - staff's Exhibit 6;
717/02 - Additional Statement of Supplemental Authority Regarding Qwest's

Pe{formance Assurance Plan;
-85722/02 - Qwest's Overview Post-Hearing Brief and Index to Briefing
Materials; "

©5/22/02 - Qwest's Opening Post-Hearing Brief on Paper Workshop Issues
(Checklist Items 3, 7, 8, 9, 10 and 12;

A5/22/02 - Qwest's Post-Hearing Brief on Workshlp 1:
(Interconnection, Collocation); Checklist Item 11
(Reciprocal Compensation); and Checklist Item 14 (Resale);

- _08722/02 - Qwest's Opening Post-Hearing Brief on Emerging Services (Line

. Sharing, Subloop Unbundling, Packet Switching and Dark Fiber) ;

5/22/02 - Qwest's Opening Post-Hearing Brief on Workshop Three, Group 4

sues - Unbundled Network Elements Report (Checklist Items 2, 4, 5 and 6);

S057/22/02 - Qwest's Opening Post-Hearing Brief on General Terms and

Conditions, Section 272, and Track A;

05/22/02 - Qwest's Post-Hearing Brief in Support

05/22/02 - Qwest's Opening Post-Hearing Brief on

Checklist Item 1 .
(LNP) : Checklist Item 13

of the QPAP;
the Public Interest;

05/22/02 - Qwest's Opening Post-Hearing Brief on Performance (PIDs, Actual
Performance and Data Reconciliation);

05/22/02 - Qwest's Additional Exhibits;

05/22/02 - Index of Exhibits;

05/22/02 - Qwest's Exhibits 81, 81A, 82, 82A, 83, 84 and 85;

05/22/02 - AT&T's Additional Statement of Supplemental Authority;

05/24/02 - Qwest's Opposition to AT&T's Motion to Reopen Proceedings;
05/30/02 - AT&T's Reply to Qwest's Opposition to AT&T's Motion to Reopen
Proceedings;

06/04/02 - AT&T's Additional Statement of Supplemental Authority;
06/04/02 - Touch America's Petition to Intervene and Motion to Recpen
Issues;

06/10/02 - Qwest's January 2002 through April 2002 Performance Data as
Reported under the ROC Created Performance Metrics;

06/11/02 - Qwest's Opposition to Touch America's Petition to Intervene
Motion to Reopen Issues;

06/13/02 - Touch America's Reply to Qwest's Opposition; T
06/13/02 - Notice of Filings of Affidavits of Todd Lundy and Dan Hult; \*mﬁ
06/13/02 - Request for Confidential Treatment of Information; *

06/13/02 - Affidavit of Todd Lundy;

06/13/02 - Affidavit of Dan Hult;

06/13/02 - Order Admitting Nonresident Attorney (Todd Lundy) ;

06/17/02 - CD-Rom ROC 0SS Test Final Report;

06/19/02 - Order for and Notice of Procedural Schedule and Hearing;

06/25/02 - Qwest's Motion to Amend the Scheduling Order for Review of the

ROC 0SS Test;

06/27/02 - Order Denying Motion to Reopen Record; Order Denying Petition to
Intervene; Order Extending Briefing Schedule;
06/27/02 - Order Amending Briefing Schedule;

07/01/02

- 8taff's Brief;
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CO No cap on escalation of Tier I peanities. Alle
shift to Tier II. P.18-19

IA No cap on escalation of Tier | penaltis

1D Commission allows escalation ¢

WA Commission allows escalation cap ot

WY No cap on escalation of pensit

Tier Il Triggers

CO Two month Tier

MT Tier Il paid when i & tweh
rnonths, P.37-38.

NE No differentiation between Pler i
P12
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TA “aAll Tier 2 pavments shauld
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months. P.7

WA No differentiation betwesn
24.

WY No differentiation belween 11
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100% Cap for Interval Measures
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siony, Morth Dakota Public Service Commission, Montana Public Service

sion, Wyoming Public Service Commission, and the Utah Public Service

o

1. since the time of that order, the New Mexico Public Regulation

U October 22, 2001, The Liberty Consuiting Group (Liberty) filed its Re eport

on Lewasl's Performance Assurance Plan (QPAP) and Public Interest. This

statement addresses only the QPAP. Public Interest was previously

i in the Board's conditional statement dated January 25, 2002.

In August of 2000. a collaborative process was initiated with 11 of the 14

st slale public service commissions participating. The process was known as

¢ Performances Plan (PEPP) collaborative. Between October of 2000

of 2001, five separate multi-day workshops were convened, numerous

calls ware placed, and a large quantity of information, proposais, and

tials were exchanged and reviewed in an attempt to create a "consensus

oliaborative ended in May of 2001 when Qwest representatives

ahictance to continue with further meetings in the current format,

ief that no further consensus could be reached. A final collaborative
prepared by MTG Consulting (MTG) and the National Regulatory

2 {MRRE and distributed on June 5, 2001. This summary document
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contained a list of agreements that had been reached thros

process as well as a list of unresolved issues.”

A telephonic procedural conference was held on

lf

discuss the possibility of utilizing the mulli-slat
Y

(seven state commissions were al that tme pardi

271-affecting aspects of the performance assurans

in each state., Ultimately, the seven mulli-state work

state workshop collaborative, with the Washingtorn and Nsg

joining the effort.

The resuits of that conference weare

an appropriate schedule for producing & repor
commissions with a series of proposad concly

addressing the public interest issues raised by the OPAR,

all participants to file comments and te

which Qwest filed on or about July 16. 2001, In aubsls

nine commissions. Qwest was then permitied &

comments.

Hearings were scheduled and b

o dduring

27,2001, Those hearings included direst, robun

11 witnesses testified during seven dayes of ha

o

<

This "Final Collaborative
state edu/ossFagtZ7
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Carl Inouye, Michael Williams, Karen Stewart, and Nancy Lubamersky of Qwest,
George Ford of Z-Tel Communications, Inc. (ZTEL), John Finnegan of AT&T
Communications of the Mountain States, Inc., AT&T Communications of the Midws
ing.. AT&T Communications of the Pacific Northwest, Inc., and AT&T Local Service
ort behall of its TCG Affiliates (collectively AT&T), Chad Warner of WorldCom, Inc.
(WCOM), Marlon Griffing on behalf of the New Mexico Advocacy Staff (NMAS), Re
knowles of XO Utah, Inc., and XO Washington, Inc. (XO), Tim Kagele of Time
Wamaer Telecom of Washington, LLC (Time Warner), and Timothy Peters of Electri

(X0, Time Warner, and EL] filed joint briefs and are referred

s ELUTime Warner/X0.) Main briefs, due to be filed by

i3, 2001, came from the Wyoming Consumer Advocacy Staff (WCAS),

agton Public Counsel, ZTEL, Covad Communications Company (Covad),

cLihime Warner/XO, NMAS, WCOM, AT&T, and Qwest. Reply briefs, due by

piemiber 20, 2001, came from the WCAS, ZTEL, Covad, ELI/Time Warner/XQ,

RGO, ATET. and Qwest.

jitien to the scheduled filings, AT&T has filed four "supplemental

v pleadings. These appear to be intended to bring to the Board's attention

2rvice Commission and a “First Order” issued by the Wyornin

sion that included issues related to the QPAP. Withits

T&T included a copy of the Washington Utilities and
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Transportation Commissions "Thirtieth Su

QPAP issues. With its "additional sinlams

2002, AT&T provided the Board with ¢

Commission's final report

from the Public Utilitties Commn

filing on May 2, 2002,

Commission on April 23, 2002,

The Federal Communiaatio

characteristics that must ba

part of a "zone of reasona

» Meaningiut a

performas
=3
C‘r@mpcﬁ
s Reasonable ¢
périarmam ¥
&
@
Liberty's

performance assurance plan

° See Memorandur Cpi

Under Seciion 271 o
State of New York. 15
220 F.3d 537 {D.C. Ci




sigle workshops. From those impasse issue discussions, Liberty made

mmandations for 29 separate changes to the QPAP.

This conditional statement addresses those issues that were identified as

sse and incorporates into the discussion a recommendation related to

the: separate recommended changes, Where Liberty's resolution of an issue
sputed after the issuance of the report, the Board has provided a very short

¢ distussion of the issue and has adopted Liberty’'s resolution. For issues

P impasse after the issuance of Liberty's report, position summaries,

and the Beard's determination is given. This conditional statement will

al outline that is found in the October 22, 2001, report.

sei that some of these issues are to be further evaluated in the

it Commitles (ROC) operational support system (OSS) test or

procesding, the Board will incorporate that evidence into its final

T the extent that an issue requires performance of some duty or

i's part, Qwest wri! need to demonstrate that it adequately performs

a¢ for the Board to make a positive recommendation to the FCC

o filed by Qwest.

IMPASSE ISSUES

BE MEANINGFUL AND SIGNIFICANT INCENTIVE?

pmant Liability
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The 3'8 P'@'mﬁm i}f i:*\»ix':*
pp. 11 EL&%’T_;
verified comments

The QPAP places at risk each ye

36 percent of Qwest's 1999 net intrasiate re

Qwest on its ARMIS reporis™

measured as total operating revenus

i

The proposed QPAP uses ihs 18

Qwest argued financial risk dos

significant. In nine of ten sect

Bell operating company's (BOL

the FCC found that plaging

The ARMIS reports contain a‘y‘f
accoumtmg aw ha 2, an '

43- OL 15 ﬁled on an apﬁmimg e:‘- 1
activities for every accouny in
43-03 containg the breakd
activities as defined in me;r {;"‘1
43-04 shows the g separalic j
state and interstate jurisd
interstate amounts zmonm
ARMIS report 43-05 i o+
satisfaction report that ¢ t;wwf, [
of the reporting camers servi
the reporting carrier. ARKH
activities. ARMIS rapart 47
investment usage ab the s
calendar years. ARBHS ;
usage of regulated and o




Fh it s, T U T

¢ unlirited risk of payments was necessary to provide a

mn*we to a BOC.

ording o ELITime Warner/XO, Qwest's purported justification for caps is

s reprasent the payment level that is sufficient to provide Qwest with the

cial incentive to improve its performance. ELI/Time Warner/XQ

r iacks even common sense. No cap would be necessary if the

ievels necessary to compel Qwest to perform because by
ymerts would not exceed that level. If quantifications of penalties

», however, the payment levels obviously were not sufficient financial

wasl i unprove its performance.

Warnen X0 argues that Qwest will be able to incorporate a low

st of doing business. The total dollars represented by 36 percent

%

than the profits Qwest generates from intrastate services

rized rate of return in Washington and former rate of return in Utah

i now excesds under price cap regulation).  Qwest thus could continue
hange service at a profit while making the maximum payments
aviding poor service to its competitors — without even

: prahits Qwaest generates from "deregulated” services and would

fing inlerlLATA services.

» AT&T contends Qwest can calculate the net cost of

iy gt market share. In addition, absolute caps send the

performance deteriorates to a particular level (i.e., reaching
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absolute caps

practical
a chronic wos
any financial

While AT&
Tier 2 penalties

esiablish
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Qwaest of Habiit,

problems o

siricken in
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isrce fo prove why damages shall not be paid above the
durat cap. Pursuant {o (insert State Commission)
west shall then pay any amount in excess of the
uding accrued interest that (insert State

sion) deems appropriate.

-

sta ihat Qwest has devialed from the "blueprint” plan it cites

ug occasions to the benefit of Qwest. Including, for example,

usions, dispute resolution, Tier 2 payments, late payments,

. aned audits. With all of these changes to Qwest's substantial

torious for Qwest to proffer that its plan passes muster o the

awe had caps at 36 percent.

& FOL considered the entire contents of the PAPs before

r the 38 percent standard was sufficient to create a
nit ingentive (o other BOCs asking for the same relief as
ty reached the conclusion that the standard represents an

1, 10 e examined again as all of the other provisions

o perform are addressed and determmed.

e over @ cap on the obligation by Gwest centers on what the

ner successiul 271 applications. Qwest states that its plan

s BAR, The FCC explained in the context of the

wng Company (SWBT) performance plan that placing at

srit of net revenues, was adequate because:

& plans adopled by the Texas Commission
i the only means of ensuring that SWBT
e nondiscriminatory service to competing
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carriers. In addition o 1
Plan, as noled a%jzﬁ £
fails to susi.:m a hig
mdudmg fedaral en
(d)}B}): liquidated ¢
mf.efcom&u%mn agre

The Board agrees that the 3

other approved PAPs and

36 percent cap. That hav

hetweaen various approved ¢

elsewhere in thig

The 36 percant of net in

the nine states wilth lowa's

percentage cap. the Board

w

Texas Order, § 424,




1 millkion mark, which is equivalent to lowa’s portion of the 36 percent

2. Procedural Caps -

{1} Provisions for Changing the Cap (Report pp. 16-19;
AT&T initial brief pp. 19-20; WCOM initial comments pp.
8, 33; ZTEL initial brief p. 19)

The FOC requires a pan that has potential fiability and provides a meaningful

4 financial risk does not have to be done by creating unlimited

- AT&T, along with Covad, argued that a 44 percent cap was more

wan e 38 percent proposed by Qwest.

tenids that when a cap has been reached, it necessarily means

5 egn poor. A cap could function as a reverse incentive to the

# safe haven after a period of poor perfoermance where continued

54

s without immmediate financial consequences for Qwest.

kaxico Commission Staff, ZTEL supports what has been called

wit 18, once a certain level of aggregate payments has been

percent of net revenue. Notably, ZTEL does not oppose a

1 & snaller percentage of net revenue.
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2. providing an opportunity for Qwest to be
heard.
B. A decrease in the cap of a maximum of 4 percentage

points at any sne time shall occur upon order by a
state commission that it is appropriate to do so after
periormance for any consecutive period of 24 months
which produces calculations of total payment
responsibiiity that is 8 or more percentage points (i.e
28 percent or less) below the cap amount for that
pencd, provided that:

& the commission shall determine that the
preponderance of the evidence shows the
performance results underlying those payrnent
calculations results from an adequate Qwest
commitment to meeting its responsibilities to
provide adequate wholesale service and to
keeping open its local markets, and

the commission shall have made that
determination after providing all interested
participants an opportunity to be heard.

@ provisions of {A) and {B) above shall be

applicable to the next 24-month period commencing
al ihe completion of the first, provided that the

e incredase in the cap amount shall be 8
tage points; the maximum decrease shall be 6

in the discussion of the previous issue, the Board found the lowa

L g Tixadd arnount of $31million. The $31 million was the amount

lowar Dased on Qwest's 1999 ARMIS data, with 36 percent

i arneng the states involved in the multi-state workshop

AP msuss,
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Any change to a fixed dollar amount cap can be inclu jeiad m the Sk

review of the QPAP. The Board finds that it would be approps

amount to be revisited during any review of the QPAP 5o that the

can be kept in line based on new information and expensncs b

during the operation of the QFPAP.

The Board directs Qwest to eliminate any referens

recommended provisions for changing the cap from tha low:

(2  Foreclosing ’F%ébmae“-*f - CLEC
the Year (Reporl pg.

Liberty also considered that when the cap is reached, CLE

already suffered harm are compensated fully while the

be compensated at all. This result is complataly »arbitrary anet it oo

devastating consequences for a GLEC that has given up its 0 ;

compensation in return for electing the QP &P proviss

interest in assuring that compensation does not baco

the line — a position, by the way, that is not determined

performance that Qwest delivers. Therefore, when he tap i

shall, as of the end of the year, be enlitled o re

calculated Tier 1 payments. In order o preserve the operabo

recommended that a percentage equalization take place &

1. The amount by which any
exceeded 1/12" of the anm
and apportioned between Tier 1 ar

o the percentage that each
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the year to date. The result of this calculation shall be
Known as the "Tracking Account.”

)

The Tier 1 excess shall be debited against the next
ensuing payments due to each CLEC, by applying to
the year-to-date payments received by each the
percentage necessary to generate the required total
Tier 1 amount.

£xb

The Tracking Amount shall be apportioned among all
CLECs so as to provide each with payments equal in
percentage of its total year to date Tier 1 payment
calculations.

Liberty recommended that this calculation take place in the first month that

payments are expecied to exceed the annual cap and for each month of that year

ftar. Qwest should then recover any debited amounts by reducing payments

rany CLEC for that and any succeeding months, as necessary.

Having approved a fixed cap, this "equalization approach” seems to be a

ressenable calculation to divide up the remainder of the capped amount. None of the

srveniers filed comments on Liberty's proposal.

Cweast aceepled Liberly's approach but added clarifying language to the

atior lechnique to ensure all CLECs will receive an equal proportion of the
menis thal are due them in years where the annual cap is exceeded. Qwest

wause GPAP monthly payments may intermittently fall below or exceed the

he calculations of the balancing account should be performed using

2 paymants and a cumulative monthly cap. Additionally, Qwest proposes

i

aquatization in the month when the year to date payment exceeds the

urpulative cap.
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The Board will adopt Liberiy's

proposed language.

3. Quests Marg s
inifial brief p

ZTEL argues that if the valus & Gwe

than the 36 percent figure, then the dabate

I

situation, there would be no difference o O

revenue cap and no cap at all bacauge

the 36 percent cap i reachad,

consumers and the industry are no !

cap or no cap at all.

If, however, the other par

maintaining its monopaoly is greater

considerable harm to the publis nterast o

.,-

point, Qwest would reach the &l

business." Further, becauss the ¢

of this absolute cap achially dimn

are growing rapidly.

economic des

financially advantageous

of QPAP paymants {o {




Crwasi responds to these claims by suggesting that such reasoning is flawed

on several levels, First, such a CLEC claim would be valid only if 36 percent of net

ravanues were Bss than the marginal cost of meeting performance standards or less

#et share gain. CLECs have provided no evidence to s show that

. Without such evidence, the CLEC claim is purely hypothetical and

Second, Qwest argues that such a calculation cannot be a

le evaluation because of non-quantifiable costs such as regulatory risks that

ormpiancs would pose to Qwest at both state and federal levels. Last, the

gaores the cumulative effect of the cap over several years. The $306

ot g ang-tme cap. but rather is an annual cap. Therefore, potential QPAP

sontd total $1.5 billion for the nine states.

ty noled that while there may certainly be theoretical appeal in the

srvalysis that the NMAS's witness discussed, a number of

ms are inherent in applying it. For example,

5 & ~inant presented evidence of Qwest's marginal costs
ot eomplianee, making the equation impossible to perform
%f ihig record,
# e "# such evidence, the calculation would require the
sected values of other nsks faced by Qwest, such as
o of section 271 approval, or parallel enforcement
- iments by Qwest would reduce payments for

ars, eimmaung the possibility that the
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equation could be performed by a
single year's cosls ‘and reduce

Liberty concluded that while the proflersd

was ultimately not & solution here, because

its application. Moreaver, i is unlikely

it in an analytical model would vield ¢

nature of the other applicabile risks

value (on a present basis) the mul

yield.

costs to comply with the par

noncompliance. Rather, the ¢

exchange service offerings -

would remain profitable n ¥

of its net revenues in OPAP o
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paymhents in order to maintain its local market share. Qwest's proposal to freeze the

o

nue calculation at 1999 (or 2000) ARMIS revenue data levels — i.e., before

o generate revenues from Section 271 interLATA services — for the life

ights Qwest's ultimate objective according to ELI/Time Warner/XO,
¥ suggested that this argument rests upon the implicit premise that net

i

rating revenue will continue to increase despite growth in competition

5. Liberty found this premise to be quite speculative. Al

- baing squal. the effects of access line growth would have to exceed

s will remain equal. Liberty noted that many examples

# wnge business retention strategies may produce
“ased price concessions that lower per-access line
% sross-subsidization in certain elements of local-
o gervice, current tariff prices that contain a
1ove COSIS may not remain sustainable as
HEHSSS.

wounting, and operational restructuring of

& intrasiale services, which are by no means
& fiuid marketplace and regulatory environments
1g, may aller materially how intrastate return is
angd how much it ends up being in the future.
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mance is widespread.

1 the NIMAS claims that a cap cannot possibly be reached

Heged low CLEC volumes. Qwest argues the claim lacks

» support it and appears to be pulled out of the air.

L volume does not cause the QPAP to fall short of

Crwest points out that it cannot create volume; it can

MIMAS argument, assuming its underlying factual

2oty on the sufficiency of the cap. If low CLEC
1 that the cap would not be reached, then a higher

likewise be unresponsive to such a concern.

(&} adequately compensate CLECs with low

vest notlo provide substandard service in a state

The GFAP does contain a provision for minimum

it £

st fatar in this conditional statement.

# provision for minimum payments is the direct

at low order volumes might dilute the

1 Liberty that the NMAS that small states with

rrrmance while stili not reaching the cap is not
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tsall i, is the more material fact bearing on the question of

2% with Liberly that it is not necessary for there to be a

sets irwvolvad or for the Board to characterize the tax

This issue will be analyzed by and a determination

LI

)

s position that the IRS more appropriately

P Payout Levels (Report pp. 22-25: Qwest initial
“T&T initiat brief pp. 22-23; Covad initial brief pp. 11-12)

sis of the payments that the QPAP would have

uary through May 2001, on the basis of the

sen i effect for at least six months prior to that

s& payment levels to be very substantial in light of

£ iy
,%

5 ovarall performance level under the applicable

«rv\ofy

prerant during this period. A principal premise
y of inls analysis is that the prices that CLECs
@ vaiue of the services that they receive for

a

ze lakes the view that the price of goods or services

e maasure of their value.




DOCKET NOS. INU-00-2, SPU-00-11
PAGE 25

Qwest also presented analyses

would have made for the 2001 months

and coordinated cuts. According to Qwes

payments for those measures would hav

received for the services measure

oceurrences whears i

payment. Qwest urged that the indrddual

right, but suggested it ig aiso nea

could produce multis

damages. the provision

closely related activities woul

ATE&T once again

Qwest would still have beean pay

R

payments for six months prov
that the Qwest ¢
was not truly indicative of pavn

alculations should have
have eliminated the acesl

60 percent. ATET asgsris

paltry whan compars:s
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Cevad argued that the baseline penalty amount neither cormpensates o 1

for the financial ramifications of poor wholesale performance, including custorns:

loss, nor for long-term harm to company reputation and business goodwill. gl
significant to Covad is the negative impact on its relationship with its end user

custorner when it tries to explain why the date for the delivery of its digital subyse

fine (DSL) loop must be rescheduled.
Liberty dismissed AT&T's argument that the presentation used escalatod

payments beyond the six months called for in the QPAP, noting that the avide:

howed that the Qwest analysis accounted for escalation, where appropriate, ug o
and including, but not in excess of six months.

Liberty pointed out that Qwest offered the payout information to show that iia

i {:.g.

e

cosis of noncompliance would be substantial under a fully operational and rrat

GPAP. Liberty concluded the calculations were useful, the intent and characisristios

were overlly demonstrated, and the appiication of ‘memory” was appropriale to the
use that Qwest intended.

Liberty concluded the payment presentation demonstrated that the magnitucs
of payout under the assumptions stated was considerable. Absent a showing to the
condrary by the CLECs, the presentation spoke for itself under its outlined
assumplions. The Board agrees that no evidence was presented by the CLECs to
counter (west's presentation, and based on the evidence finds the payout levels (o
b atequate and appropriate at this time. However, because it is so speculative g

the Board does not have the benefit of actual performance and payout information
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under the QPAP as it is finally approved and operating, ke E

area during the six-month review, consistent with prew
appropriateness of revisiting any dollar amount cap

C. Compensation for CLEC Dams

1. Relevance of Compensalion
28: AT&ET &Qs‘argm}ﬁ o
‘27"‘3 Cu\;aﬁ Iﬂhl!.r‘ ;

ZTEL strongly disputed the charac

the QPAP are fully compensatory. ZTEL claim

which provisions of the QPAP expressly i

CLEC harm. ZTEL cited the follow

® The annual cap on payn
how CLECs would »
out by Dr. Griffing ¢
that "compensalion

by the CLEC

® Truncating interval disparities at
average "miss” of two waeks 1o ¢
days.

o Failing to increase paymenis

non-compliance fails (o reco
non-cornpliance mﬂ Qﬁ%‘ff‘f;
and deplete compatit

@ The provisions of i
diserimination &
can rasult in “"zt?

tip the bud i, £
daﬁ*wm pon &

A

{3
faigt%?: ¥
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AT&T listed a number of costs that are difficult to quantify and appears to

argue that a compensation factor is needed for some of the harm. AT BT cltes

unused AT&T personnel that would have performed the service, unused equiprsn

cosi, lost marketing costs for personnel, and literature that ATE&T could not i

to lack of ability to perform services. Addi tionally, if a customer is affected. AT&T

argues there are issues of goodwill, which could include a cancellation of &&

the damage to AT&T is significant enough, AT&T argues it could fose the custom:
for collateral services including cable, wireless (under an affiliated company with
AT&T’s brand name), inter/intralL ATA toli, and high-speed cable Intemet servicas.

ATE&T claims these damages cannot be quantified. AT&T's position is that it cs

predict the exact cost of certain damages until they occur.

Liberty reasoned that it is appropriate for the QPAP to address the qussiiog of

compensating CLECs for contractual damages and it is appropriate that the CIFAD
fiquidate such damages, given the difficulty in measuring them precis sely mnd givisr
that the QPAP payments approximate such damages. A central feature of this PAR
like others before it is its ability to replace costly and protracted litigation ane ts

uncertain results with a system that is more appropriate to creating and mair i

st

efficient and balanced commercial relationship.

'u

It addition to the goal of influencin Qwest's behavior, another purpose of T
P

LPAP = to compensate the CLECs for contractual damages. Liquidated darmanss

compensation relates to actions where the harm is difficult to calculate and causs

difficult o ass sign. Unlike a liquidating commercial contract, the QPAP provides for
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payments to participants other than the CLECs, in ¢

CLECs argue this makes the QPAF analogous ¢ 6 5

not a liquidating commercial contract. Further ol

liquidated damages contract is dist

context of precluding other ramedias and the

The Board agrees with Liberly

to compensate the CLECs

the right to revisit the adequacy of the tom

WCOM argued that Qwe

CLECs loss of profit and the cost of ihe

to provide while it noted that Queesta

loss of profit for 2 single analog busing:

profits that might be derived from that
with other services or where the CLEC ¢
ATE&T contends it is impossible &

rationale that the QFAF should not bie the

ATET, Qwest witness nouye's concluss

any costs or any intangible insses that o CL

£,

its end-user customers, for example. ATET
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was a lot of analysis that he was unable to do because he did not have ace

data necessary to his analysis. AT&T also raised concern that Qwest's evi

the robust nature of price-outs was based on the fact that that one "miss” wesle

invoke up to ten performance indicator definition (PID) measures. AT&T wilpess

Finnegan indicated that the mathematical chance of that occurring is extrem gy fow,
approximately one in 96 billion.
AT&T argued that because the nature of CLEC damages are far mare tian g

price that CLECs pay Qwest for wholesale services, Qwest's price~-outs contarmpl;

@ substantial amount of memory (escalating payments), and because of structual

issues (exclusions, caps), there are numerous barriers to CLEC recovery, Qw

price-out conciusions should carry little weight,

Qwest responded that there is no justification for payment to a CLEC Ll

those payments are compensatiori. Whether payments to CLECSs are sulficiantly
tompensatory is a matter that price-outs naturally bear upon. Only Qwest provice
explanatory evidence of hypothetical price-outs. Every CLEC participating in this
proceeding had access to data to price out their own performance resuits or the

performance results of other consenting CLECs.

Covad claims that Tier 1 payments do not provide full compensation. Co

oniy support is a recitation of alleged costs incurred by Covad and damage {o
Covad's reputation. At no time has Covad brought forth a simple accounting of it

costs, real or intangible, and compared them to estimated payments under the
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QPAP. Without doing so, Covad has absoiu tely no way

economic costs are greater or less than QPAF pavments,

Covad and ELI/Time Warner/XO claim some mi

the fact that the QPAP does not calculate payments on m

benchmark standard. In other words. if the by

receives 90 percent performance, payments are not ea

difference between 100 percent and 80 pere

aurge ot Bl
deemed to have met the proxy for parity. Covad snd &
compensation should be made for the 10 pe
in other words, compensation for service thal would sy
provides to itself, -
against differences between the levels of sarvic
the levels of service it provides itself. Thiy cone

"100 percent factor” or the "one free miss.”

CLECs and the NMAS claim Tier 2 payments are not b

incentive to Qwest fo meet performances standards, None of ¢

however, provided any reasoned demonstration that the oy

the combination of Tier 1 and Tier 2 - is an insuf

that payment levels are insufficient incentive TGOLIras i@

sufficient, as well as evidencs that would suppart 1K

consider some other fevel,
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Liberty found Qwest's analysis to be largely based not on its own Kriowdaelge,
but upon what another participant had said about CLEC profits and gave il only
marginal weight in its analysis. In its complete absence, Liberty would have
concluded that the suitability of the QPAP payment levels as an approximation of
CLEC damages was sufficient. Thus, Liberty noted the CLEC criticisrms waould have
made litle difference in its analysis even had the argument been better developed,
Liberty noted that its concldsion might have been different had CLECs chosen fei
present their own quantification of lost profit and other harm for comparison to e
QPAP payments, indicating the record clearly would have benefited from CLED
presentations of a structured and comprehensive attempt to measure thelr haem,
Uniformiy, however, the CLECs chose not to do so. Liberty also noted that ary
CLEC who determined the QPAP payments to be insufficient, retained the
opportunity to choose not to elect them.

The Board agrees with Liberty that determination of the suitability of GPAE
payment levels, as an approximation of CLEC damages, would have benefited by 4

sresentation by the CLECs of actual harm. The Board will endorse Liberty's

conclusion that the QPAP payments appear to represent a reasonable APProximation
of the harm that CLECs suffer, absent evidence to the contrary.

3. Preclusion of Other CLEC Remedies (Report pp, 30-32; Owest
initial brief pp. 66, 69; AT&T reply brief p. 9)

According to AT&T, it should not have to waive any other contraciual remsdy

o provide Qwest with the incentive to perform under the QPAP, and suggestad
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CLECs should be allowed to seek a contractual remedy 1y

failure to perform in an area specifically measured and regula

underwent dispute resolution. Additionally thhe CLEC m

mediator/arbiter that the CLEC can prove & reasonably e

deficient performance at issue and evidence of real warkd

applied over the last six months, establishes that the stiua!

deficient performance in the relevant area do not redress e exe

competitive harm. This is an equitable solution, as il

Wit

while protecting against frivolous andior exce

Like traditional liquidated damages provisions. e OPAS
advance payments that constitute agproprn
Qwest’s nonconformance. Qwest argues that i
FCC's express requirement that a perfarmar
executing mechanism that does not leave the doar open ur
and appeal. CLECs that opt into the OPAE thersfors wilt o
Qwest for nonconformance with the QRPAP met
prove, or incur any harm.

As with many contractual promises for lauis

designed to be the only remedy under rules, on

interconnection agreements. arising fromt the same o as

performance. This is nothing more than the logical imy

traditionally recognized of any liquidated damages provi
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indisputable amount for damages would be completely frustrated if the CLEC ware
entitted simply to use the liquidated damages provision as a floor in litigation sseking
a more favorable amount.

Qwest's reply brief reflected a general commitment not to preciude non-
contractual actions. Qwest cited the last sentence of QPAP Section 13.5, which
provides that the application of the assessments and damages provided for is rot
intended fo foreclose other non-contractual legal and non-contractual regulatory
claims and remedies that may be available to a CLEC.

Liberty determined that when considered alone, this section provides
protection that is comparable to that set forth in the Texas plan and it the Calorady
Special Master's Report. However, Section 13.6 contains language that coult b
construed as contradictory:

To elect the PAP, CLEC must adopt the PAP in its
entirety, in its interconnection agreement with Qwest in
lieu of other alternative standards or refief. In no event is
CLEC entitled to remedies under both the PAP and under
rules, orders, or other contracts, including interconnection
agreements, arising from the same or analogous
wholesale performance. Where alternative remedies for
Qwest's wholesale performance are available under rules,
orders, or other contracts, including interconnection
agreements, CLEC will be limited to either the PAP
remedies or the remedies available under rules, orders, or

cther contracts and CLEC’s choice of remedies shall be
specified in its interconnection agreement.

Jltimately the CLECs should have the ability to recover for those additioazl
forms of rernedies, whatever the action brought to secure them. At the same tims,

Liberty found a need to make sure that from any such recovery there is deductsd t
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contract damages amount, for which the QPAP provides. Liberty recommendad

language should be added to accomplish the following:

o Prohibits all causes of action based on contractual theorias of hatshity.
® Prohibits the recovery of amounts related to the harm compensable

under contractual theories of liability under nﬁn-comrag;waf causes of
action that also permit the recovery of damages recaverable under
contractual theories of liability.

® Allow for the recovery under noncontractual theories of liability those
portions of damages allowed by the applicabie theory that are net
recoverable under contractual theories of Hability

Y ©

To make the QPAP conform to these principles, Liberty recommaended that al
the quoted portions of Section 13.6, following the phrase "in its interconnection
agreement with Qwest" be stricken and replaced with a simple provision requiring a

CLEC to elect either: (a) the remedies otherwise available at law, or {b) those

&

available under the QPAP and other remedies as fimited by the QPAR,
Qwest filed the following changes to Section 13.6 to comply with Liberty's

recommendations:

13.6  This PAP contains a comprehensive set of
performance measurements, statistical methodologies,
and payment mechanisms that are dasigned to function
together, and only together, as an integrated whole. To
elect the PAP, CLEC must adopt the PAP in its entirety, in
its interconnection agreement with Qwest. By electing
remedies under the PAP, CLEC waives any causss of
action based on a contractual theory of liability, and any
right of recovery under any other theory of Hability
(including but not limited to a regulatory rule or order) to
the extent such recovery is related to harm compensable
under a contractual theory of liability {even though it is
sought through a noncontractual claim, theory, or cause of
action). When CLEC elects the PAP, the PAP shall
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replace any other service standards and/or accompanying
liquidated damages contained in the contract for the same
underlying activity or omission.

This language comports with the overall intent to make the QPAR an aific

way 1o quickly resolve issues that are contractual in nature belween the part

Dispute Resolution is available to the participants on issues that are contests

pursuant to section 18.0 of the QPAP or section 5.18 of the stalement of ganaraliy

available terms (SGAT).
The Board should adopt the recommendation of Liberty and accept the

language proposed by Qwest shown above.

4, Indemnity for CLEC Payments Under State Service Ciyzali
Standards (Report p. 33; AT&T initial brief p. 18 ELT
Warner/XO initial brief p. 11)

AT&T indicated in its comments, there is no provision requirng Qwest o

remunerate CLECs for fines and penalties imposed by a governmental agency wh

the CLEC because of Qwest's wholesale service quality failure fails to carngly wnlh

siate or federal service gi:ality rules.

According to ELITime Warner/XO, Qwest claims that the QPAS DL
such indemnity because the QPAP provides the exclusive remedies “arising from s
same or analogous wholesale performance.” Qwest, however. produced ne

evidence to demonstrate that the payment levels in the QPAP account for any €

obligations 1o pay retail service quality penalties or credits to their end user

customers. To the contrary, such penalties or credits easily could exceead ihe O

payment levels, particularly for credits based on retail charges for mulliple serviges
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and/or customers provisioned over a high capacity circuit or via collocation. This
issue provides yet another illustration of the unreasonableness of Qwest's proposal
to make the QPAP the exclusive remedy for any and all violations of its legal
obligations.

Further, ELI/Time Warner/XO claim that Qwest contends that indemnification
under these circumstances "would be administratively unworkable and likely lead (o
litigation, in contravention of one of the FCC's principal goais ~ certainty in
application.” The Joint CLECs agree that indemnification may not be self cuting
and that disputes may arise, which is why this form of indemnification, like other forms
of indemnification, should be governed by a separate provision of the SGAT or
interconnection agreement. The issue should only arise in the context of the
Commission’s evaluation of the QPAP to the extent necessary o ensure that the
QPAP does not preclude such indemnification.

Liberty noted that the merits of requiring such indemnification were fully
addressed in prior workshops. AT&T's reascns for supporting such indemnificalion
here are not materially different from those it advanced in earlier workshops. There
is sufficient justification for precluding such indemnity in the QPAP, as itwas
precluded elsewhere in the SGAT.

The Board concurs in Liberty's conclusion that the issue of indemnification
was already covered in Section 5.9 Indemnity of the SGAT,

5. Offsot P‘rovisicn (Sec,tion ’1‘3 ?‘s fRep{m pg‘z 3 ’%6 Cz" :
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WCOM initiat brief p. 18; ELI/Time Warner/X¢ initial bijef g
24; ELI/Time Warner/XO reply brief p. 1)

QPAP Section 13.7 states:

If for any reason Qwest is obligated by any court or
regulatory authority of competent jurisdiction to pay toany
CLEC that agrees 1o this QPAP compensatory damages
based on the same or analogous wholesale performance
covered by this PAP, Qwest may reduce such award by the
amount of any payments made or due to such CLEC under
this PAP, or may reduce the amount of any payments mads
or due to such CLEC under this PAP by the amount of ary
such award, such that Qwest's total liability shiall be limitad
to the greater of the amount of such award or the amount of
any payments made or due to such CLEC under this QOPAR
By adopting this QPAP, CLEC consents to such offset,

AT&T has argued that Qwest's apparent interit is o aliow offsety againgt

compensalory awards for the same activity for which payments were made or are

owed under the QPAP, without consultation with the CLECs or any relevant

commission. Throughout the history of the common law, the finder of fact ina
setting determines and contemplates what is to be offset, not the ﬂmw-rm&r‘tf&:ﬁ‘s'i‘fiijf'-“zg;;'

participant in a contract dispute. AT&T suggests that this is a clear gxRampies of

Qwest deviating from the Texas Plan in an attempt to protect itself from paying f
possible appropriate remedies.

According LO Qwest, any non-contractual remedies would be sublsot to the
offset provision of the QPAP. Thus, if a CLEC were to obtair both a QPAF awsrd
and an alternative non-QPAP award for the “same or analogous whaolesale
performance,” section 13.7 would entitie Qwest to offset the awards in eitfisr o twe

ways, but not both. First, Qwest may reduce such an award by hauidated amor
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already paid or due under the QPAP. Second, Qwest may reduce liquidated
payments made or due under the QPAP by the amount of the compensatory portion
of any such award. This second alternative is included because Qwest recognizes
that a court or other body making an award may not permit that award to be offgat by
the amount of prior payments under the QPAP. The intent of these two offset options
is to limit Qwest's total liability to the greater of the amount of the non-QPAPR award or
the amount of liquidated payments made or due under the PAP. Such offset
provisions are well established under the law of damages. As with the election of
liquidated damages under the QPAP, the offset ensures that a CLEC does not
receive multiple recovery windfalls for the same underlying conduct.

Although WCOM agrees that CLECs should not be entitled to double recovery
for the same conduct by Qwest, it argues that Qwest's plan proposes no recovery for
analogous activity, which is too broad and will result in rmany disputes over what
constitutes "analogous" activity. WCOM suggests that the reference to analogous
activity should be deleted because it is ambiguous, uridefined, and will inhibit the
self-executing nature of the QPAP.

ELI/Time Warner/XO argues that if Qwest is entitled to an offset, the
Commission, FCC, court, or arbitrator making the award should make that
determination, not Qwest. Any offset, moreover, would be appropriate only if the
QPAP payments have compensated the CLEC for the same. not "analogous”
performance — again, a question of fact for the Commission, FCC, court. or arbitrator.

ELITime Warner/XO urge that this section be removed from the QPAP or
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substantially revised to provide that Qwest may request that any award of
compensation for the same wholesale service cévered by the QPAP be subjeai to an
offset by QPAP payments, but that any such offset must be ordlered Dy the airitity
making the award to be offset.

Liberty indicated that nothing in Qwest's proposed language gives it the right

1o make a nonreviewable decision about whether an offset is allowable. The | :

more accurately described as one of determining where any dispute @bout &

be resolved. Liberty concluded that the QPAP dispute rasolution provisions sk

give adequate opportunity to challenge a decision by Qwest to reduce g ("i}ff**e\?é

payments under the offset language, while adequate interest provisions wotild

address any time-value-of-money issues associated with delays in payrmiants whils

disputes get resolved.

Liberty found that Qwest's proposed language was confusing, both inits s of

the terms "analogous” and "performance.” Double recovery is only arn igsug whisrs e

conduct that gives rise to it is the same: the use of the term "analogous” introtiuges
vagueness and uncertainty. For example, an activity can be entirely distinet, Bt for

some purposes, analogous.

If the activity is distinct, it may well produce separate harm or damage, sor

which should not be precluded.” There should be consistency between the language

allowing other damages and the language addressing offsets, Liberty recomimenl

that changing the phrase "same or analogous wholesale performance™ io “samis
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underlying activity or omission for which Tier 1 assessments are made under this
QPAP" would solve the problem.

Liberty also noted one other technical problem with the Qwest ianguage that
should be addressed. The same performance might produce liability for: {a) CLEC
business loss and incentives for Qwest to perform, and (b) physical damage to
property or personal injury. The QPAP has nothing to do with compensation for
physical property damage or personal injury, but other SGAT provisions recommended
in an earlier report from these workshops do. In order to preserve the effect of those
sections, QPAP Section 13.7 should contain a provision stating:

Nothing in this QPAF shall be read as permitting an offset

related to Qwest payments related to CLEC or third-party

physical damage to property or personal injury.
The Board agrees with Liberty's recommendation related to the offset issue. Section
13.7 should be modified to include the language shown above.

The Board endorses Liberty's recommendation and adopts the language of
section 13.7 as filed by Qwest on November 8, 2001, which included this addition.

6. Exclusions (Section 13.3)

o Excluding Qwest Payment Responsibilities in the Case of
CLEC Bad Faith (Report pp. 38-39; Qwest initial brief .
75; AT&T initial brief p. 6; Covad initial brief pp. 3033
ELI/Time Warner/XO initial brief pp. 13, 22)

AT&T wants to strike the exciusion for bad-faith CLEC acts or omissions o

the grounds that it was ambiguous. Pursuant to QPAP Section 13.3, Qwest will niot

See 1.C.3. Preclusion of Other CLEC Remaedies.
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CLEC were to "dump” orders or applications at or near the end of a business day or
in "unreasonably large batches." These terms would be interpreted on a case-by-
case basis, in light of the factual circumstances. As a general matter, however, they
are intended to refer to situations in which a CLEC submits orders or applications in
large quantities that has the foreseeable effect of causing Qwest to miss a
performance standard or where CLEC had the ability to submit the orders over
multiple days or through project management.

Similarly, Section 13.3(2) provides that if a CLEC "fail[s] to provide timely
forecasts to Qwest," Qwest will be excused from its Tier 1 and Tier 2 payments if the
forecasts "are required to reasonably provide services or facilities." Qwest does not
contend, however, that any failure to provide timely forecasts would be deemed an
act of bad faith — just those that are so required.,

Liberty noted that now that Qwest has described its intent in designing the
QPAP section in question, we are forewarned about how Qwest may intend to apply it.
Liberty suggested that we should be wary of the fact that our failure to respond to such
a foreseeable application could be construed as an acceptance of a particular
construction of the words that the provision uses.

Liberty recommended that the proposed language of ELI/Time Warner/X0 be

sdopted as follows:

Notwithstanding any other provision of this QPAP, it shall not
excuse performance that Qwest could reasonably have been
expected to deliver assuming that it had designed,
implemented, staffed, provisioned, and otherwise provided
for resources reasonably required to meet foreseeable
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volumes and patterns of demands upon its resources by
CLECs.

Liberty concluded that the insertion of this provision as a new subs

following QPAP Section 13.3 is appropriate to assure that there is not a male hal

dilution of the operation of the QPAP as a meaningful and significant ifsentive i
Qwest.
The Board agrees with Liberty's assessment of the Section 13 limitations.

Concepts such as good faith between participants to a contract, though pres

are not hurt by a listing in a contract of actions what would constitute a bad faitn

action. If listing of bad faith actions for CLECs is apprapriate, then the Board i

agrees with Liberty that including the language that notes a reasonable ZEd

of Qwest abilities to handle "foreseeable volumes and patt

has included the language in the current QPAP.

The Board endorses the recommended inclusion of the language propas

ELI/Time Warner/X0O.

® Differing SGAT and QPAP Force Majeure Provisions (Report pp, 46
39; AT&T initial brief p. 6; WCOM initial brief p. 18; ELI/Time
Warner/XO reply brief p. 14)

ELI/Time Warner/XO argues that Qwest fails to justify the language, if ;mm
substance, of the exclusions in QPAP Section 13.3. Qwest claims that the foroes

majeure clause "comports with similar, standard clauses in commertcial agresr

and is included as a stand-alone definition "because the QPAP was intended o be

self-contained and not to require extensive cross-reference io other provigsions of ihe
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SGAT." If the clause is "standard," however, there is no need to include two force
ﬁia}eure clauses in the same interconnection agreement. The QPAP force majeure
clause, moreover, materially differs from the force majeure clause in SGAT Section
5.7. The SGAT force majeure clause includes "equipment failure” as a force majeure
gvent and provides that delays caused by third parties will always be considered
force majeure events — Qwest agreed to change both of these provisions in SGAT
Section 5.7 during the general terms and conditions workshops. Qwest provided no
explanation, much less justification, for departing from that agreement when drafting
the QPAP or for incorporating two materially different force majeure clauses in the
same agreement.

WCOM suggests that under Section 13.3, Qwest has not used the force
majeure language already found in Section 5.7.1 and agreed to in the SGAT.
Additionally, Qwest has provided no 'reasons for having different force majeure
language. Therefore, WCOM requests Section 13.3 be modified to cross-reference
Section 5.7.1.

AT&T sought to strike the equipment failure exclusion from Section 13.3 as
ammguouss broad, and duplicative of the Section 5.7 force majeure provisions.

Liberty indicated that Qwest has not made a convincing argument that the
APAP requires its own separate and different force majeure provision. The issue is
not at all about whether cross-referencing to other QPAP sections will be "extensive.”
It will not: what would suffice is a simple replacement of clause (1) of QPAP Section

13.3 with the following phrase: "a Force Majeure event as defined in Section 5.7 of
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the SGAT." More than this has been commonly done in the SGAT on athier sub

in order to provide proper cross-referencing.

Qwest has made the changes in the QPAP to refer to the Forge Ma

definition in section 5.7 of the SGAT as recommended by Liberty, rather tha

definition language in the QPAP. The Force Majeure definition delated fro

13.3 of the QPAP is substantially the same language referenced in the S04

5.7. The Board agrees with Liberty and the CLECs on the negd for one

the Force Majeure definition.

The Board will adopt the recommendation of Liberty to exclude o se;

definition of Force Majeure in the QPAP.

° Timing of Force Majeure Event Notices (Feport pp. 36-39; Chw
report comments pp. 7-8; WCOM initial brief p. 16}

WCOM suggests that Qwest should provide notice to CLECs when o

majeure occurs and Qwest intends to exercise this exclusion to performanes.
Apparently, Qwest intends to provide some notice after the fact in its bill cradit

statement; however, such a notice is too late and does not give a CLEC & timaly

opportunity to challenge Qwest’s use of the force majeure exclusion.

Liberty agrees that Qwest should be required by the QPAP o provide not

its claims of the occurrence of force majeure events within 72 hours of tearning of

them or after it reasonably should have lsarned of them. It would not e app

to allow Qwest to search back in time for excuses after it discovers that it will st
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mieel standards, nor is it appropriate to require CLECs to research facts surrounding
events that have become stale.

Qwest has included Liberty's recommended provision that Qwest provide
riotice of the force majeure events within 72 hours of the time that they occurred or
that Qwest could have reasonably expected to learn of them. Qwest has added that
provision in Section 13.3 of the QPAP.

The Board supports the inclusion of the force majeure natification into section
13.3 of the QPAP. The appropriateness of a force majeure exceptions claim will in all
likelihood be challenged at some point, and the closer the notification is to the event
triggering the claim the better a determination can be made on a challenge. The

following language was added to section 13.3:

1) with respect to performance measurements with a
benchmark standard, a Force Majeure event as defined in
section 5.7 of the SGAT. Qwest will provide notice of the
occurrence of a Force Majeure event within 72 hours of the
time Qwest learns of the event or within a reasonable time
frame that Qwest should have learned of it

The Board endorses the recommendation of Liberty and adopts the language

added to section 13.3 as shown above.

® Impact of Force Majeure Events on Interval Measures  (Report pp. 36-
39; AT&T initial brief p. 7, WCOM initial brief pp. 16-18; Qwest post-
report comments p. 8)

As the QPAP substantially deviates from a strict dispute resolution provision
where only the relevant Commission would determine the appropriateness of Qwest

claiming an exclusion, AT&T argues that it is especially important that there be



DOCKET NOS. INU-00-2, SPU-00-11
PAGE 48

language establishing a nexus between the actions when Qwest would be

from its performance and the actual Qwest performance. Qwes! witness Ing

agreed that there should be a relationship between the exciuding event and

performance. The issue is that there is no language actually requiring that resie,
its comments, AT&T offered language that provided that nexus.

The Board notes that Section 13.3 has alreacy been allered to raler b

section 5.7 for a definition of Force Majeure events. AT&T's additional pro

language is as follows:

If a Force Majeure event or other excusing event recogr
in this section only suspends Qwest's ability to tmely
perform an activity subject to Performance Measuremsnt,
the applicable time frame in which Qwest's comphance with
the parity or benchmark criterion is measured will be
extended on an hour-for-hour or day-for-day bass, as
applicable, equal to the duration of the excusing evenl,

WCOM asserts that a force majeure event should only apply to banchmsk

measures, rather than parity measures, because a force majeure event shotds

Qwest and CLEC results in the same manner. Any such force majeure achion s
not allow Qwest to provide its retail customers with better than party service

compared to wholesale customers and then be excused from making payment

the extent Qwest believes that the force majeure event will not affect Qwest and

CLECSs in the sarme manner, it can seek a waiver under WCOM's proposesd fas

shown below.

WCOM contends that Qwest has the burden of proving a force B LTS &

Although Qwest does include language that indicates Qwest will have the beden o
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demonstrate the reason for any exclusion, it is too general and limited. More detailec
and appropriate language as proposed in the Colorado final report would be more
acceptable to WCOM. The following language is proposed:

If Qwest desires a waiver of its obligation to pay any

penalties it must file an application with the Commission.

Any waiver request must, by a preponderance of the

evidence, establish the circumstances that justify the waiver,

stating any and all relevant documentation to support the

request. CLECs and other interested participants would

have a full opportunity to respond to any such waiver requast

prior to the Commission ruling. Qwest shall be required to

pay any disputed amounts or place the disputed amiount of

money into an interest-bearing escrow account until the

matter is resolved. In addition, any such waiver should only

apply to a narrow period of time when the activity occurred,

not months after the activity has ended.

Liberty painted out the likelihood that in many instances Qwest could stilt
perform up to standard, or at least closer to it, if it were to undertake extraordinary
efforts that do not consider economy of resources. The burden on Qwest should be
to undertake reasonable efforts to mitigate, not to accomplish the extraordinary,
whatever the cost. Liberty construed the existing language to already provide for
this. In addition, establishing a fixed duration on any force majeure event iz (&) not
consistent with the nature of such events, (b) as likety to be over-prolective as under-
protective, and (c) is otherwise unnecessary, because the burden on Qwest is not
only to show the existence of an event, but to show its nexus to performance failure
and to demonstrate the time period during which the event and this nexus existed.

Liberty did find merit in the AT&T proposed language specifying the method

for calculating the impact of a force majeure event on interval measures and
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recommended that it be added to clarify the method for c;alcmlaﬂng QP&P P

when a force majeure event should have less than g completaly excusing impier

Qwest has added the AT&T recommended language verbatim at the end at

13.3 of the QPAP.

The Board supports the inclusion of the language proposer by ATET for tha

Purpose of calculating the impact of a force majeure event on interval MBasERY

The Board agrees with Liberty and AT&T that it is important that there be lam

establishing a nexus between the actions when Qwest would be excused from it

performance and the actual Qwest performance. The specific l:::uﬂ“rglv:éag;e;i sclchecl to thae

end of Section 13.3 in Qwest's November 6, 2001, filing is as follows:

If a Force Majeure event or other excusing event recogrizec
in this section merely suspends Qwest ability to timaly
perform an activity subject to a performance measurement
that is an interval Measure, the applicable time frame in
which Qwest's compliance with parity or benchmark Criterion
is measured will be extended on an hour-for-hour or

day-for-day basis, as applicable, equal to the duration of the
excusing event.

The language inserted by Qwest is similar to the proposed ATET lang e,

The language proposed by Qwest only addresses interval measurements. This

substitute fanguage addresses directly the concerns noted by Liberty, without mm;

overly broad.

The Board endorses Liberty's recommendation and adopts the l’emg.};g;s;ggz

proposed by Qwest in its November 6, 2001, filing, for Section 13.3 of the CIF AR,

S s i e
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e Applying Force Majeure Provisions to Parity Measures (Report
pp. 38-40; AT&T initial brief p. 7: WCOM initial brief p. 16; Qwest
post-report comments p. 8)

AT&T argues there is no reason Qwest should be able to claim a force
majeure exception when the relevant standard is parity. If Qwest can perform the
function for itself, it can perform it for the CLECs. The AT&T language proposed
above also addresses this issue. (These are the same language changes offered by

AT&T in the preceding issue Impact of Force Maieure Events on Interval Measures.|

WCOM maintains that any such force majeure action should not allow Qwest
to provide its retail customers with better than parity service compared to wholesale
customers and then be excused from making payments. To the extent Qwest
believes that the force majeure event will not affect Qwest and CLECS in the same
manner, it can seek a waiver under WCOM’s proposed language. Qwaest has the
burden of proving any force majeure event,

Liberty agrees that Qwest is undoubtedly correct in observing that a force
majeure event could have differential effects on the services it provides for its own
end users and the services that it provides for CLECs, but suggests that nevertheless
it requires that the guestion be asked why it should be presumed that the differential
effect must always work in one direction. The differential effect would, on a basis
relative to CLEC performance, sometimes iessen the quality of Qwest's service for
itself and sometimes increase it.

With that in mind, Liberty suggests that it would be correct to observe that

Qwest’s provision only allows itself the benefit of chousing when to apply the QPAP's
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force majeure provisions. While the reasonableness of declaring the nece

conditions to exist will be reviewable, nothing would allow & decision mot to des
be reviewed. That difference is sufferable as a general rule. However, it aimply
would deny basic fairness to permit Qwest both to: (a) avoid parity-measure

payments when it decided that the impairment to service for its own end e

lesser, while (b) meeting parity standards that it might otherwise have falled when the
impact on its own end users was greater. Liberty recommended that Qwest not tia
permitted to apply a force majeure exception to parity measurements. Qwast Fas
incorporated the recommended changes into section 13.3 of the QPAP

The Board agrees that it would be unfair for Qwest to both {a) avold parity-

measure payments when it decided that the impairment to service for its Gy el
users was lesser, while (b) meeting parity standards that it might other yise have
failed when the impact on its own end users was greater,

The Board endorses Liberty’s recommendation and adopts the languags
Qwest has incorporated into Section 13.3 of the QPAP, which prohibits Qwest fiom

applying a force majeure exception to parity measurements,

s CLEC Failures to Forecast as g Qwes st Performarnce E (s
(Report pp. 38-41; WCOM initial brief p. 18: Covad initial b el o
55; Qwest post-report comments p. 8)

WCOM questions Qwest's proposed exclusion in the svent CLECS s fall fo
provide required forecasts. In his oral testimony, Qwest witness tnouye admittad e

did not know where the forecasting requirements were found, He agread thal ©

should be provided the requirements, but disagreed that those requirarnents sholy
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be detailed in the QPAP. WCOM suggests that this exclusion must be further
defined. For example, the only mandatory forecasting requirements now found in the
SGAT relate to LIS trunks and collocation. Therefore, to the extent this exclusion is
retained it should be clarified to reflect that the forecasting requirements are those
found in the SGAT or in an interconnection agreement.

Covad also urges that Section 13.3 be revised to make clear that any
forecasts required for purposes of Section 13 of the QPAP are those forecasts
required under. the SGAT.

Particularly troublesome to Liberty is the provision about forecasts under state
rules. Liberty notes that those rules could change over time and could involve
forecasts that address interests much broader than those considered to warrant
forecasts under the SGAT. There could also be arguments about whether
information required in the future would constitute a "forecast” as the term is
contemplated by the SGAT and the QPAP. Liberty opines it would be much better to
limit the exclusion to the failure to provide properly those forecasts that are "explicitly
required by the SGAT" of which the QPAP will form a part.

This change will deal as well with Liberty's other material concern about
Qwest's proposed language. By definition the SGAT cannot be read to require any
forecast whose provision would be "unreasonable." Therefore, Qwest's use can only
be logically read as implying that the SGAT can be read as reasonably requiring
additional forecasts in this particular context. It would create far too much ambiguity

to include a provision that may be interpreted as authorizing the compulsion of
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additional, yet unspecified forecasts under the terms of the SGAT, Id stilifing the
specific forecasts that were to be required formed much of the dabats i prios
workshops. Liberty found it unacceptable to introduce a roublingly undefineet ami
- shadowy provision that might do indirectly what was intentionally prohitsited,
Qwest has modified Section 13.3 of the QPAP in accordance with Liberty's
recommendation.
The Board agrees with Liberty and the CLECs concern about the resd 1o

clarify the forecasts. The language change deleted the language, "such fores

are required to reasonably provide service or facilitates," and added new fangt

"such forecasts are explicitly required by the SGAT " in its place.

The Board endorses Liberty's recommendation and adopts the langusees of

madified Section 13.3 of the QPAP as filed by Qwest in its November &, 2001
compliance filing.
7. SGAT Limitation of Liability to Total Amounts Charged |

(Report p. 41; ELI/Time Warner/XO initial briaf p. 25; Ciws
post-report comments p. 17)

ELVTime Warner/XO argues that the SGAT limits each participants’s Hataitity,
other than for willful misconduct, "to the total amounts charged to CLEC under tis
Agreement during the contract year in which the cause acerues or ariges,” althiighy

this limitation "shall not fimit the amount due anc owing under any Performanges

Assurance Plan."® As currently drafted, however, QPAP paymenis would be

* See SGAT §5.81.
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inciuded in the amounts subjeét to the limitation of liability, threatening to insulate
Owest from liability for any other violation of the interconnection agreement.

According to ELI/Time Warner/XO, Qwest's own evidence demonstrates that
QPAP payments could exceed the total amounts a CLEC (particularly a small CLEC)
pays to Qwest under its interconnection agreement. Under those circumstances, the
QPAP payments would maximize Qwest's liability under Section 5.8 of the SGAT,
including any obligation to pay compensation for Qwest’s negligence, non-willful
misconduct, or any other violation of the interconnection agreement. QPAP
payments thus would be the only compensation the CLEC would recéive from Qwest,
even though the QPAP provides payments only for missing specified PID measures,
and Qwest presented no evidence to demonstrate that such payments include
compensation for any other breach of Qwest's obligations to CLECs.

Liberty concluded that the payments addressed by SGAT Section 5.8.1 and by
the QPAF are mutually exclusive. Qwest's liability for property damage and personal
injury should not be limited by QPAP payments, just as QPAP payments should not
be limited by payments for property damage and persona! injury. Therefore, SGAT
Seclion 5.8.1 should include a provision stating that:

payments pursuant to the QPAF should not be counted
against the limit provided for in this SGAT section.

Qwest agreed to add the language proposed by Liberty to section 5.8.1 of the SGAT

Limitation of Liability.
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i

The Board agrees with Liberty's conclusion that the payments add;

SGAT Section 5.8.1 "Limitation of Liability” and by the QPAP are mutiaily e

The pertinent part of Section 5.8.1 incorporating the new language s ag foliows:

Each participants’s liability to the other Participant for any
other losses shall be limited to the total amounts charged to
CLEC under this Agreement during the contract year in
which the cause accures or arises. Payments pursuan! o
the QPAP should not be counted against the Imit provi
for in this SGAT Section. (New language underlined)

The Board endorses Liberty's recommendation that additionat b

necessary to remove any ambiguity concerning the payments and adopty
language as shown above.
D. iIncentive to Perform

1. Tier 2 Payment Use

° Tier 2 Payment Use (Report p. 41; AT&T initial brief p. 10
post-report comments p. 19)

According to AT&T, QPAP Section 7.5 indicates, "payments to a stats fuynd

should be used for any purpose that relates to the Qwest service territory that g

determined by the State Commission." There I8 No such provision in the Te:

Qwest withess Inouye indicated the reason that the restriction was there

b g g oy
OB iy

customers in the areas where Qwest performed services will reap the benefit of i
monies.
AT&T argues that Qwest should not be allowed to determine where Tiar

penalties should be applied by suggesting that expenditures should only b

its service area, therefore possibly bolstering Qwest service quality. Accordi
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Owest should be required to strike this language. which is contrary to the FCC
requirement that any plan "provide a meaningful and significant incentive ta comply
with the designated performance standards."

Covad suggests that a state commission permissibly may use Tier 2 funds for
any purpose it believes is necessary and appropriate. That position, however. is
subject to one caveat; any use {0 which the Tier 2 funds are put should not benefit
Owest either directly or indirectly. It would be incongruous, at best, to compel
payment from Qwest and then to apply it to a purpose from which Qwest would
peneafit either directly or indirectly. Indeed, permitting Qwest to benefit from Tier 2
funds could create a perverse incentive on the part of Qwestn providing wholesale
services to CLECs.

Liberty reasoned that the proper construction of the Qwest language is that th
restriction applies only to payment amounts to be administered by a state
commission. Should a state commission administer those funds. the restriction is
generally appropriate given the statutory role that state commussions typicaily have.
However, even in that case, it should not be presumed that state commission powe
are so limited. There should also be no restriction on payments made o the gener:
fund. Therefore, Liberty recommends QPAP Section 7.5 be replaced with the
foliowing:

Payment of Tier 2 Funds:
Payments to a state fund shall be used for any purpose

determined by the commission that is allowed to it by state
law. If the Commission is not permitted by state law o




DOCKET NOsS. INU-00-2, SPU-00-11
PAGE 58

receive or administer Tier 2 payments to the state, the
Payments shall be made to the general fund or to stch other
Source as may be provided for under state law,

Qwest points out that the language recommended by Liberty broadens

the sources for depositing Tier 2 funds and the use of Tier 2 funds, Quwast

object to the Suggested language and has incorporated it into Section 7.5 at thiee

QPAP as filed on November 6, 2001,

The Board, although in generay agreement with the Liberty recommendition
from a conceptual standpoint, determines that Some changes are necessary o be

useful in lowa. Rather than payments to 5 "state fund,” the Board dirscts Qwast fo

deposit such Tier 2 funds into a Separate, Qwest controligd account, to be dant

S,

as the lowa Tier 2 Payment account, to be used to fund long-term administrative
expenses of oversight activities ag discussed in greater detail iy the ‘f:;;)ﬂ.wwing} Bt

(Eunding Commission/Qwest/CLEC Qversight Activities), Once those axperns

met, Qwest shouyld periodically deposit any remainder {o the state's genaral fume.

The Board directs Qwest to propose language for Section 7.5 inﬂ@‘ﬂ?@?‘;ﬁtﬂ‘f"i5;};

® Fundin Commission/Qwest/CLEC Oversight / Activities (Repart
p. 42; AT&T post-report comments pp. 22-23)

T

Liberty noted that these multi-state workshops have demaonstrated many. if pie
ali, of the Qwest states can find it efficient to address wholesale t::fﬂezc:m‘rm’rsuﬂif;;f'-fsi,ii:rsmg
services issues on g combined basis. More critically, some states simply sy not

have the rescurces necessary to carry out the many burdens that the SGAT,
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nhection agreements, QPAP, federal law, and FCC regulations impose upc

i, Liberty concluded that the creation of a funding mechanism to support state

sion activities represents a proper use of a portion of Tier 2 payments and

iry, of a fraction of the escalated portion of Tier 1 payments.

Liberty suggested the QPAP provide that one-fifth of the escalation portion

mails (Tier 1 payments) otherwise due to CLECS for non-compliant service in
b participating state and one-third of the state’s Tier 2 payments be made 1o a

al fund that would be available for states participating in a common

minisiration effort to use for: (a) administrative activities, (b) dispute resolution,

sther wholesale telecommunications service activities determined by the
ng commissions to be best carried out on a common basis. The Tier 2

5 should be first used to carry out these purposes, with any excess

ing Tier 1 payments returned to the CLECs who contributed them, on a pro-

Dasig, not less than every two years. Liberty recommended that Qwest also b
tetuired 1o rmake an advance payment against future Tier 2 obligations in an amot

feasonably determined by the participating state commissions to fund the precedin

activities on an interim basis,

The Colorado Special Master's Report recommended a particular form of

unisirative siructure for carrying out the activities listed above. Given the multi

e nafure of the effort envisioned here, as opposed to the single-state process

= in the Colorado Report, it is preferable to allow the states interested in
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participating to give consideration to the best means for des signing and irngleme,

a common administrative structure.

AT&T expressed concern with the suggestion that a ynding machs
utilizing Tier 1 payments to the CLECs be used to create a “spacial tund” that woukd

be available for states participating in a common administration effar to use for

administrative activities, (b) dispute resolution, and {c) ather wholgsale

telecornmunication service activities determined by the participating comr

be best carried out on a common basis.
AT&T argues that such a proposal exists nowhere in the record in this

proceeding, and that the proposai involves skirmming off one-fifin af perta

remedies that a CLEC would otherwise be entitled to. AT&T suggests this s

inappropriate. CLECs already pay state taxes, certification fees. and/or rela

fees to support the activities of the relevant state commissions. Rexquiirig

opposed to Qwest) to pay part of its exclusive "remedies” under the QPAP i

a vaguely articulated "common administration effort” reeks of ineuity,

The Board is of the opinion that a Special Fund as described by Liberty

practical way to fund the administrative tasks such as the arbitration, audit re

hiring of auditors, and state commission travel and time expenses. The B

not agree that a contribution of funds by CLECs from Tier 1 payments is ¢

Tier 1T payments to CLECs are designed to address claims of the CLEC

payments are inadequate for administration of the QPAP, funding shall fe
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t s described it section 15.4 and discussed later in this conditional

Special Fund. For clarification purposes The Board proposes that

rictla for the calculation of Tier 2 payments include an additional step. The

1 Fund” monies should be subtracted from the calculated Tier 2 payment, with

pmaining amount labeled as Tier 2 funds. This step would make it clear

tz funds aoing into the state general fund are Tier 2 payments separate from

gral Furid” monies,

The Board directs Qwest to incorporate language into Section 11 of the QPAP

that will provide for the additional calculation to split the total Tier 2 funds into

zeial Fund” monies for the payment of administrative expenses related to the
AF with the remainder going to the states general fund.

2. Three Month Triager for Tier 2 Payments (Report pp. 42-44;
Qwest initial brief p. 25; AT&T initial brief pp. 11, 14; NMAS initia
brief p. 11; Qwest post-report comments p. 11; AT&T post-report
comments p. 23)

AT&T argued that payment should begin after a single month of non-complian

grformance, in order to assure that there are effective sanctions for poor

normancs on Tier 2 measures.

i

Qwest contends that because Tier 2 payments provide additional incentives

#ndt operate at a different level (/.e., CLEC aggregate level) than Tier 1, it is perfectly

nable that Tier 2 not mirror Tier 1 in terms of the trigger for payments or the
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structure of the payment table. Tier 1 payments serve the dual functi

compensation and incentive. Tier 2 payments, by contrast, are puraly for tha

purpose of providing incentive. The nature of this additional payrient is t i

behavior and as such it is appropriate that the payments are triggerad

of time in which Qwest has had an opportunity to solve nonconforming
Qwest pointed out during the hearings, the time delay involved in reporting v

maxes it all but impossible for Qwest to react to noncanforming performan

third month after the first month miss.

The NMAS argued that Qwest's proposed limitation on Tier 2 {3y T

permit Qwest to provide discriminatory service to the aggregate CLEC comi

two out of every three months, with no liability for payments. In that re
proposed QPAP is deficient. A plan that permits Qwest to maintain uns
performance to CLECs in the aggregate for two of every three months doss i

represent a significant incentive to provide satisfactory service,

Liberty agreed that one compliant month out of every three should not g

considered adequate for measures that have no Tier 1 payment. In any 127

rolling period in which there have been two non-compliant months out of any

consecutive three months, payments for those Tier 2 payments without & Tier 1
payment obligation should be triggered by a single additional month of nan-

compliance.

Qwest's principal defense of the QPAP provision at issue was tweo-ic

need for time to identify and resolve long-term problems, and (b} consisten:
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sther plans that the FCC has reviewed. The time-lag issue would be resolved by the

ion of Liberty's recommended approach for triggering Tier 2 payments for

rae without a Tier 1 payment counterpart. However, it does appear that the

pian adopts the same three-consecutive-month trigger for Tier 2 payments.

sheless, given the emphasis placed on Tier 2 payments as an inducement, it

et

camains difficult to place much faith in their contribution to a performance incentive

sany when they can be avoided (even under measures where there are Tier 1
payrnents) by concerted efforts to bring performance to Minin1um acceptable levels
during only four months each year.

Such a program appears more likely to lead to frequent underperformance
ivan B does to encouraging routine compliance. In the case of Tier 2 payments that
nave Tier 1 counterparts, the QPAP should trigger Tier 2 payments in the second
consecutive month of non-performance, provided that the same two-out-of-three
menth condition (recommended immediately above for Tier 2 measures that have nc
Tier 1 counterpart) is met,

The Board agrees that the structure originally proposed for triggering Tier 2
payments could have the possible effect of eight non-compliant months out of 12.
Distinguishing between Tier 2 payments that are, or are not, tied to a Tier 1 paymen
appears fo miss the poirit that the triggering of a Tier 2 payment requires a serious
miss by Qwest. The Board finds that all Tier 2 payments should be triggered on a

monthly basis after the threshold of two out of three consecutive month of misses ir

12-month period.
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Qwest has agreed to Liberty's Proposed changes to the Uiggrar of T

Payments with and without a related Tier 1 payment, The language in S¢

the QPAP currently states:

Tier 2 payments are calculated and paid monthly based an
the number of performance measurements failing
performance standards for a third conseculive maonth, e if
two out of three consecutive months in the 12 month
have been missed, the second consecutive month for Tiar
measurements with Tier 1 counterparts and one mont for
Tier 2 measurements that do not have Tier 1 counternarts,

The Board directs Qwest to submit new language triggering all Tier o
Payments on a monthly basis once the initial threshold of two out of thras

consecutive months of misses ina 12-month period has beern met,

3. Limiting Escalation to & Months (Report p. 44: Qs i
P. 21, AT&T initial brief p. 28; ELI/Time Warner/X0) init
13, ZTEL initial brief p. 18; Covad initial brief pp. 13, 4
initial brief p. 7)

Qwest provided evidence demonstrating that continuous escalation b

the six-month $400, $600, ang $800 per occurrence payment levels in the Gpag

would substantially Over-compensate CLECs and give them an incentive nat e i

in the facilities-baseq competition that forms the ultimate goal of the 1996 Act, Ow
demonstrated that the total financial incentive of the QPAP — the combination af
Tier 1 and Tier 2 payments — is equivalent to giving away wholesale servies fop
seven to 15 vears. The majority of that payment will go directly fo CLECS Coamat

states that, "payments at these levels in relation to the number of years of 14
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that would be generated to break even will be both compensatory to CLECs and
sufficient financial incentive to Qwest."

AT&T argues that the QPAP should contain no provisions, which protect
Lwest from paying appropriate penalties for chronic poor performance. In its
comments, AT&T discussed that there is no reason that the QPAP caps the pene
tor Qwest deficient performance at six months except for Qwest to protect itself f;
its own chronically poor behavior.

AT&T suggests that if Qwest could not provide non-discriminatory service,
within a six-month period (pre-271) when it has substantial incentive, there is no
reason to anticipate an appropriate incentive, post-271. Accordingly, the QPAP
should not reward Qwest for deficient service by limiting payment amounts after «
month’s worth of deficient performance.

ELI/Time Warner/XO agree that payments to CLECs provide some
ctompensation, but suggest that they serve principally to encourage Qwest to imp
its performance, particularly in light of the fact that Qwest finds paying CLECs an:
money especially distasteful. If there is a2 concern that CLECs might be
avercompensated, these Joint CLECs would propose, along with ZTEL. that Tier
payments stop escalating after six months but that Tier 2 payments begin {o esce
at that time. Under that structure, payments for nonperformance would continue

increase after six months, but the state, rather than the CLECs, would receive the

increase,
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Qwest concedes that this proposal would address its concerns with

cvercompensating CLECs, but Qwest rejects the propaesal because the resull, m

Qwest's view, would be over-deterrence. Qwest affered no svidence to s

A

view or o explain why Qwest would continue to fail to perform after six memt

making escalating QPAP payments if those payment levels provide Cwest with

sufficient incentive to perform. Common sense, as well as record evidernos

5

demonstrates that Qwest will not perform unless it is more painful not o pesriory, ¢

continuing to increase payment levels for successive months of failure is e

to increase the financial pain to Qwest untit that level is reached

24

ZTEL indicates that when a PAP is proposed, there is no way to det

ante whether payment levels proposed will provide sufficient incentive for

compliance. If the initial payment levels are too low, the ILEC will continus to

inadequate service until those payment levels are subsequently increased. Th |

means of developing a comprehensive plan that seeks out and datermings the

proper level of incentive payments is to implement a PAP that does not ceritale

ariificial caps on payments or escalations.

this possibility, but suggests that Qwest's proposal contains artificial caps anst

limitations on payments and escalations that undermine the effectiveness of i

For example, Qwest proposes to increase payment levels for each of the 4i»

menths. After six straight months of non-compliance, however, the paymant

would cease increasing — even though the frozen levels are clearly not snough 1o
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nphiznce il non-compliance continues to be observed. Qwest also proposes

if it missas for several months in a row, but then comes into compliance, the plan

abandon the payrment level that incented the performance and instead drop

# lower level, Finally, Qwest proposes that regardless as to how poor its

armanes may be in any state, an absolute and arbitrary maximum cap on its

siits should apply, based on a percentage of its revenues in that state.

Agcording 1o Covad, there is no principled reason pursuant to which the

pecial Master to the Colorado Public Utilities Commission correctly

anized, "the incentive payment are not wholly punitive in nature because CLECs

may well suffer increased harm to customer goodwill when problems continue [and,

ther] the initial payments may not adequately reflect harm imposed on the CLECs."
WCOM suggests that if Qwest's performance continues to be poor, remedy
payvments should continue to provide the relevant incentive for Qwest to fix a

nroblem. Qwest has missed certain PID requirements for six months or more, as

R

a5 addressed by witness inouye in his discussions of and cross examination

rding Exhibit $9-CEW-CTI-2, Confidential Slides CTi-2 and CT1-3 and the
corresponding slides in Exhibit $8-CEW-WCM-CTI-5 (Inouye presentation).

WCOM points out that since Qwest has missed measures for more than six

anths, Qwest's position that continued poor performance requires no increase in

ey payments is not borne out by the evidence. Witness Inouye clearly

<nowladged that Qwest failed some measures for more than six months.
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Apparently, the threat of Proposed penalties did not induce Qwest 1o corrant this
problems that resulted in these persistent misses,

Liberty indicated that if non-compliance continues for half a vear in th

stiff financial consequences, one of the issues that would bear consideration |

achievability of the established benchmark itself, Moreover, aven the parity

measures, while based on a substantiated and comrnon belief that there Gl 1y

material differences between serving retail and wholesale cus stomers, can

to rest upon an absolute certainty that growing experience with the CLEC oty

will not show otherwise.

Liberty also noted that merely calculating comparisons of the mare g

compliance versus non-compliance are clearly not the only reason why pro

persist for extended periods of time. If it can be shown that six morith's of «

would create payment levels that we can generally judge to be far BROULH IN-ext

of both the value of CLECs and the costs of calculating decisions to continus i

under perform, then we should consider reasonable g six-month cutoff of

The Board agrees with the CLECs that a cap at six months an the es

of the payment amounts is contrary to the hoped for incentive benefit of a QPAD

The Board disagrees with the | iberty's apparent fears that the PiDs may be. in

way, unreachable by Qwest. Qwest has riever argued that it cannol mset th

PIDs. Qwest should know through its military style OSS testing and its invel

in establishing the PIDs if it can reach the required compliance. This oy leam

Qwest to decide if it is more beneficial to pay a penalty or fix a problem. An £




SPLEOG-T1Y

decide when the level of payment penalties becomes
st hope that Qwest would not let any PID be missed,
st any level, The Board is not convinced from the record
L busingss can be accurately measured, so the policy goal
tpreciudes any Qwest business decision that relies on an

iar, the GPAFP gives Qwest an ability to reduce the escalation

rent payments based on by simply meeting the standards in

ringd that the rate of increase and decrease in the Per
» Far Measurement for high, low, and medium payouts should
amount following month six as it did from month five to month

£ of the QPAP. For example, following month six in the per

1w bigh o would increase or decrease each month by $100, medium

5100 for all months following the sixth month. The Per

ot payments to any CLEC should increase/decrease in a like
an an increase or decrease in high of $25,000, medium of
5,000 following month six.

5 Ciwest Lo filed proposed language that will eliminate any

ten of per occurrence and per measurement payments as
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4. Splitting Tier 2 Payments betwe epn CLECSs Aangd
(Report p. 45; Qwest initial brief p. 28)

Covad proposed that 50 percent of Tier 2 payments go o CLEC
entirely upon the Colorado Special Master's Final Report and Recammer
its support. Qwest points out that the Covad quote is drawr from that porties

Special Master's report that relates to Tier 1.Y payments, not Tier 7 a:

Covad. The QPAP equivalent of Colorado Tier 1.Y paymants is the o

portion of Tier 1 payments which already go 100 percent io CL B,

Liberty noted that the Colorado Special Master's Report dowss pet »

division of Tier 2 payments between the states and CL.ECs. Neilhsr e

plan that exists under a section 271 application previously addressed by 18

Tier 1 payments under the QPAP are adequately comipensatory for 3t

CLECs that conclude otherwise may retain their rights to damage reseovery thi

other actions. The goals of the Tier 2 payments are best served by continy

provide that they be paid to the states.
The Board agrees with Liberty that the Tier 2 payments should go to ihe

statsns If Tier 1 payments are allowed to escalate as discussed in the prei

impasse issue and Qwest fails to meet its performance commilrnents, Ci

L

receive higher payments as long as the poor performarice continues, whilk

payments will be available for the states and for any administrative fune

to the QPAP.
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The Board endorses the recommendation of Libarty that T

should not be shared with CLECs.

H CLEARLY ARTICULATED AND PRE-DETERMINED MEASURES

A Measure Selection Process (Report p. 46: Quast initial ¥

The PID document setting forth wholesale performance rmse
developed through an extended collaborative process mwvolving

state commission staff under the ROC 0SS Process. The PID

CLECs in the context of resale, transport, interconneclion. unbu

other wholesale services:

° Gateway
° Pre-Ordering

o Ordering

® Service

® Provisioning

® Repair

@ Network Performance

® Billing

No participant disputed the breadth or comprahensivensss of 4

measures that were agreed upon during the PEPP colfaborative, north

collaborative sought to achieve a broad set of Mgasures o inchy




ispute is whether additional measures are

P10 document that was developed through the ROC

¢ Pil) additions will be discussed individually.

o the Payment Structure

ents for Canceled QOrders (Report pp. 47-48:
1 pp. 48-51; ELI/Time Warner/X0O initial brief pp.

ded that the QPAP provide payments for

5%
Kot

€%, arguing that a CLEC's loss of a customer
and not otherwise Compensated under the QPAP

1 thelr recommendation, they would count as

r Qwest misses a due date.

G a performance measure that would

5 cancel in response to expected service

i& o fong walls for orders that Qwest places in

y ity held fesponsible for all the reasons

4 that the QPAP already sufficiently

des and which captures Delayed Days.

i hold Qwest responsible for the

net agreed that without question there is

i
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& correlation between the length of delays in providing services to end users and

sions by those users to cancel requests for services from CLEGCs. Liberty

comeluded that several conditions should have to be met before deciding that added

compansation is necessary to make CLECs whole in such cases. Liberty suggested
that ach of the following conditions should be considered.

# The degree of correlation should be shown to be high
enough to demonstrate cause and effect to a reasonable
degree of certainty

® It should be reasonably clear we would not be adopting a
program that would provide CLECs compensation for their
own business decisions to cancel orders

# The compensation for any interim sources of detay should
be shown to be insufficient, given the degree of the
correlation (the weaker the correlation, the more comforted

we can be that payments made by Qwest already under the
QPAP are sufficient).

Liberty determined that these conditions were not shown to exist, CLECs
presented no evidence to demonstrate the strength of the relationship between
Liwest performance and canceled orders. Liberty noted that not enough evidence
was presented to demonstrate that canceled orders, whatever the reasons, are
material in number, In any event, Liberty determined that there is no apparent way to
crafl a provision that would exclude compensation for CLEC decisions to cancel or

for end user decisions to cancel for reasons unrelated to performance. The CLECs

proposing this measure certainly offered no specific proposal for doing so.







i produce a separate payment responsibility,

raceve interval-based payments, despite its internal

after thalr inftial due date. |t just will not get them for

H

#e uselulness of a held order measure, which we

/ ant perhaps sulely diagnostic use, should be

t the Torum established for considering new and

* Liberly's conelusion that CLECs will be adequately

g orders, without requiring payments for

ey 54 .

nents for "Diagnostic” UNEs (Report p. 48; Qwest
y 4 Qwest reply brief p. 23; Covad initial brief pp.
i Warner X0 initial brief p. -

he impotance of enhanced extended loops (EELs) to

he OPAR provides for payments in the case of poor

. rione exist for EELs, which are 3

benchmark or parity standards that are applied
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aik. Al performance measures related to them are diagnostic in

+acknowledged that, as the ROC 0SS callaborative changes measures

G 1o & firrn benchmark or parity standard, they would be included in the

st noted that currently line sharing and sub-loops are also excluded from

* payment structure, because the performance measures for them are

T hslure. Qwest stated that there had been general agreement among

ne-sharing measurements for the present, but to include them

“nt service provisions of QPAP Section 10 when a benchmark or
srsttard might be adopted,

Frigr workshops have made clear the importance of EELs to CLECs. Priorto

wiorkshops, there was not an extensive experience base with EELs. The ROC

sarative properly determined that EELs should be measured on a

Lasls for some period of time. Once EEL ordering activity increases, this

should be subjected to a measurement base that will allow for its prompt

ko the payment structure of the QPAP,

Literty noted that the use of g diagnostic standard reflects the fact that

enee with tine sharing and sub-loop elements was too limited to support g
hmark or parity standard and the same is true of EELg. Liberty recommended

"

=L be included in the QPAP payment structure as soon as is practicable,
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The Board endorses Liberly's recommendation that EELs should be included
#1 the QPAP payment structure as soon as the ROC 0SS collaborative changes the
medsures from diagnostic to a firm benchmark or pa rity standard.

3. Cooperative Testing (Report p. 49; Qwest initial brief p. 52;
Covad injtial brief pp. 51-52)

Covad noted in its brief the existence of an agreement under which Qwest will
peronn aooeptan ‘asting in cooperation with Covad for all xDSL loops that Covad

wases. Uovad lesiifiad that Qwest is failing to perform this testing in a significant

es. Covad argued that its need for trouble reporting after installation

could be dintinished if defactive loops were discovered, as contemplated,

uring the agread upon testing and recommended a Cooperative testing

15 the most effective means of rrinimizing trouble reports for

disd network slament (UNE) loops that it takes from Qwest,

spanded o Covad's request by neting that Covad failed to raise the

1 550 at the PEPP collaborative. Further, Qwest indicated that it
i ihe ROC OS5 collaborative designed the performance
arth i e PID. Qwaest argues that given the failure of Covad to offer

'+ for adding it now, the addition of @ Cooperative testing PID

that vl #asonable to require measures appropriate to

= within specifications in those cases where it cannot be

wat the specifications have been met, Covad has not demonstrated
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i difference in QPAP payments that would result from calculating them under
maintenance and repair perfformance measures as opposed to calculating them
undet installation interval performance measures. In addition, the record doesn't

§3

indicate how direct and efficient it would be to create a cooperative testing measure
that would provide for effective performance measurements and not duplicate the
payments to be obtained under existing installation or repair measures.

Although Liberty agreed that it is better to prevent and detect problems at the
earliest possible point, Covad should raise the issue in the forum where new ar
changed performance measures are identified, discussed, and resolve:i. Should that
forum determine that a cooperative testing meastire is appropriate, there can then be
consideration of how its introduction into the PID should affect Qwest payment
responsibilities, if at all after considering the other compensable instaliation and
repair intervals,

The Board endorses Liberty's recommendation that any cooperative testing
performance measure should be raised in a forum where new performance measures

are identified, discussed, and resolved.

4, Adding PO-15 D to Address Due Date Chanues {Report pp. 49-
5C; Covad initial brief pp. 53-54)

Covad argued that performance measure PO-15 D, which measures the
number of due date changes per order, should be included in the Tier 1 payment

slructure. Covad said that due date changes injure CLECs, because they must
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v underiake efforts to re-establish reasonable expectations with
Lwhen service can be initiated.
foted that this performance measure is diagnostic in nature, and that

Lovad nor 20y ather participant has heretofore offered a parity or benchmark

> change 1o a benchmark or parity standard, which is required to

ent of a payment caleulation basis.

¥

terd that Covad offarad no recommendation for what the standard

Vithout titis, a tiagnostic measure cannot provide a Payment calculation

U8 i address this concern by raising the issue in the context of the

The Board endorses Liberty's conclusion that Covad must address this
> Lollaborative ROC 0SS testing.

PUIC Preorder Inguiry Timeouts in Tier 2 (Report p.
itial brief op, 11« 12)

serformance measure PO-1C should be separately

ayment ern. This measure Calculates the number of inquiries

WENL cegses the Query function that is aiready underway,

psEnialives 1o inftiate it again. AT&T testified that some
v 3 minutes of waiting.

ythat is failure to raise this issue earlier was an

The PO-1A and B payment structure is basad on



DOCKET NOS. INU-00-2, SPU-00-11
FPAGE 79

intervals, while PO-1C is a percent measurement, which is structurally very different
and not compatible for payment purposes.

The QPAP already provides for compensation for measures PO-14 and
PO-1B. which measure response times. There was a logical basis for excluding this
percent measurement from the duration measurements that were included i# v Tier 4
The QPAP treatment of the overall measurement (which includes 1A, 1B, and 1

reflects a proper treatment of the issue of response times for the prasent. L

concluded that incorporating sub-measure 1C would take more inforrmation arsed
analysis than the current record supports. it would also raise the gquestion of how
total payments, which now consist of the combination of existing 1A and 18
combined payments, should be changed, if at all, to reflect the addition of 10
Liberty concluded it was reasonable to consfrué the PAP collaborative

agreement as intending not to include 1C separately. Additionally, Liberly o

reason to disturb that agreement. However, Liberty did note that shouid the ¢

testing now underway demonstrate g high ernough number of tmaouls o give

concern about the impact on PO-1A and 18 response times, it would be apprapy

{o revisit the issue.
The Board endorses Liberty's conclusion that it is curren Hly inappropniae

incorporate sub-measure 1C into the QPAP payment structure.



e Management Measures {(Report pp. 50-51;
brief 5. 51: Qwest reply brief p. 31)

s

s agreed lo add two CMP measures,

and PO-16 (Release Notifications), after the ROC

5 oanchmark measures for those PIDs. Those

id be included as "High" Tier 2 measurements.

ablished. given their importance and the re ion-
b= 4

andation that the CMP measures,

5 {Release Notifications), be inciuded as

o 058 collaborative establishes benchmark

s& Quality Measure (Report p. 51:
WCOM initial brief p. 10)

¢ of adding a software Release Quality

PAPS first six-month review. Qwest objected

iy smeasurement {GA-7), which the ROC

s

g o the PID. Qwest argued that it duplicated

LECS from introducing software

wiinchuded in any other BOGC PAPs.
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Liberty noted that no participant sought the inclusion of the measure at thig
point. The request was only to address it under established QPAP review
procedures. All of WCOM’s arguments in support of such a measure and all of
Qwest's arguments against it can be raised in the context of the established
proceduras for addressing PID and QPAP changes.

The Board concurs in Liberty's conclusion that consideration of o sofiwars
release quality measure should be raised in the context of the egté‘;bi’igh@’dl
procedures for addressing PID and QPAP changes.

8. Adding a Test Bed Measurement (Report pp. 51-52: Qwast
initial brief p. 50; WCOM initial brief p.11)

WCOM asked that a Test Environment Responsiveness measure finciu

its brief as proposed performance measure PO-19) be included in the QPADR
payment structure after its adoption.

Qwest argued it is premature to discuss WCOM's suggested test bad

measurement because:

® The test bed has only been in existence since August 1,
2001,
® There have only been preliminary discussions about defning

a performance measurement for it

o The FCC did not consider the Texas application defactive for
failing to include such a measure.

Qwest's current proposal under discussion in the ROC Q83 coltatiorative
specifically provides that the measure would remain diagnostic untif the sik-mond

review,



[y

5 for predicting whether a measure will be

- whather it would lay a proper foundation for

mgtion for or against its eventyal inclusion in
fures for madifying the plan.

onchision that it is premature to consider the

TESDONSIVENESS measure.

Notice Measure (Report p. 52; Qwest
eply brief p. 31: WCOM initial briet p.

IS

* mgasure, based on a missing status

# York, lo the QPAP payment

¥ other CLEC proposed this

B0 81

Estructure during the PEPP collaborative.

i ihe PID only in diagnostic form. Qwest
Fean adopted in New York for a

oy the end of this year,

% was laid for establishing a measure

¥ iRmparaniiy to circumstances existing in

i

Wy be requested later and in

tving the plan.
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The Board concurs in Liberty's conclusion that consideration of a missing
status notice measure should be raised in the contexl of the estabiished procedures
for addressing PID and QPAP changes.

C. Aggregdating the PO-1A and PO-1B Performance Measures (Report op
52-53; Qwest initial brief pp. 45-49: AT&T initial brief po21)

Qwest argued that the PEPP coliaborative reached agreement on collapsing

Lok

the seven individual measurements under PO- 1A {response times for ransactions
under Qwest's electronic transaction interface (known as IMA-GUI} and PO-1R
{response times for the same transaction types under electronic data in terchange
(ED1) into two that would be subject to QPAP compensation. by averaging the
response times for all seven PO-1A measures and all seven tand wenticaly PO
measures,

EDland IMA-GUI are two different means by which CLECs can gam ac

5
the OSS that manages the processing of CLEC orders and requests. ATE&T argued
at the QPAP hearings that the coliapse of the individual measurements a8 intended
by the agreement was to aggregate each of the PO-1A measurements with triedr 20
1B counterparts, thus producing seven compensabie QPAP meanures,

Qwest maintained that its interpretation of the agreement s supported by the

agreement in Arizong mirroring its proposed approach. According o Ciwest. the

Arizona agreement was adopted without objection by any partiips iy G

In addition, the same approach was included in the Colorado Special A

T Vias e

Report and was not objected to by AT&T.
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pretation of the agreement would allow Qwest

waction types,

IOVISIon as proposed by Qwest provides for
ase imes Increase. Qwest will still be required to

of the seven transaction types and for each of PO-1A

1 performance will be known with particularity.

S5king performiance, but the reasonableness

=l Chons into a single payment "opportunity." The

it

ndard for any of these transaction types

The QPAP calls for maximum payments

r Owest's two collapsed measures the total

-1A measure with its PO-1B

iy exposure of $1,470,000. Liberty
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concluded that the recommended AT&T exposure appeared (¢ be out of balance with
the Tier 2 payment amounts for other failings (e.g., how long the electronic gateways
are out of service, which can mean no transactions at all, not just responses delayed
by seconds). The AT&T approach would also have the greater tendency fo mix
unrelated performance types. It would average response times produced through
two different systems. At issue are small response-time variances for each system
with the maximum penalty being reached after a delay of ten seconds. These twe
systems are likely to produce delays for largely independenf reascns.

Liberty viewed the evidence to show that the agreement reached was on the
terms represented by Qwest: moreover, those terms establish both significant ang
balanced payment responsibilities for failure to meet standards.

The Board endorses Liberty's conclusion that the seven individual
measurements under PO-1A should be collapsed into one aggregated measure and
the seven individual measurements under PO-1B should simf!ariy’ be collapsed into
one aggregated measure as proposed by Qwest,

D. Measure Weighting

1. Changing Measure Weights (Report pp. 53-54; Qwest initial
brief p. 35; Qwest reply brief p. 24; AT&T initia brief o. 25:
ELI/Time Warner/XO initial brief p. 15-16)

Some CLECs requested that the weighting (and therefore the QPAP payment
amounis) be increased for certain high capacity loop (DS1 and D&3) measures,
Qwest said that it could accept the AT&T approach of applying different

payment structures to what AT&T called high value services (in which AT&T included
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anthily rates that Qwest charges for those services.

ted o including 4-wire unbundled loops in the high value

Bt it was ap piopriate o increase the high capacity measures,

S5 In response and maintained that Qwest's response to

e ther waslghling on cerlain services was inappropriate. AT&T

“\\

 residence resale. unbundled 2-wire loops,

ad busingss resale fepresented high volume CLEC

Eovopa

S Whose weioht was i increased were low volume,

e

-, Lwest's proposal would significantly drop its overall

WEE G arrer in Qwest's efforts (o rebalance payments

i

Wwasl's proportionality analysis was also an

9r comparing the financial consequences associated with

oned that the issue of financial exposure here is not

also one of how fast one progresses to

o will be reached. Qbviousiy, moving

sause a faster progression to the cap and it

Vil e et
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AT&T argued that Qwest overcompensated when it rebalanced the paymenis,
A number of CLECs go further, implicitly arguing that there is no reason not i
increase the net rate of progression toward the cap. Liberty declined to discuss that
argument related to this impasse issue, deferring resolulion of that issus unti! i

six-month plan review limitations.

Liberty noted that as to the overcompensation issue, AT&T, which reguestesd
the change in the first place, failed to Propose any better alternative. Therefore.
given AT&T's opposition to what Qwest did to meet its stated needs and given 2

concern that Qwest may have overcornpensated (and perhaps even to the detriment

of CLECs other than AT&T, for whose benefit Qwest made thig change), the best
course is not to make either the weighting increases requested by ATET or the
weighting decreases that Qwest offered to address thosa concens,

Liberty concluded that the QPAP was reasonable in this respedt belfore Gwest

¥

agreed to change certain weights. It would be fair to give CLECs & chaies Dilwiasan
the two, but it would be imbalanced to allow them to take the benefit of Qwests oHfar
while denying the compensating benefit sought by Qwest to keep payments in
balance. As a principal supporter of the changed weights, AT&T found Qwasts
change in to be imbalanced. Since no other reasonable proposal was made or
accepted, the weights shouid return to those proposed in the QpAp that Owest
initially filed in these proceedings.

The Board adopts Liberty's recommendation that the w OIS for maggires

should be those proposed by Qwest in its initia proposat,
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w5

tng the Low Weighting fReport pp. 54-55; Qwest initial
27 ELI WTime W amer’}xO m itial brief p. 18; Covad initial
. 34; ZTEL initial brief p. 34)

'

£
E
AR

X0 argued that all measures should be at least @ medium

Gups of weighting (low, medium, and high),

1 edium 1o high. Covad contended that no

i

ZTEL suggested avera aging the low and

& weights from three classes to two classes.
e was presented to support a change in

AP purooses, According to Qwest, these changes

eraly provide increased payments to

A1 was provided for these requested changes.
at the QPAP may be found inadequate for failing to

i that the various proposals suffered from the

snciugion that the three categories of weights

& grocess should remain.

- Qwest reply brief p. 25:
mer/XO initial brief p. 17)
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AT&T argued link interface shelf (LIS) trunks should be considered as
particularly high value services and, therefore, should carry higher non-perdormance
payments. AT&T said that it could not Sign up new customers where Qwest failed 1o
deliver LIS Trunks. ELI/Time Warner/XO also urged LIS Trunks to be of high valus.

Qwest responded that the argument that CLECs are "out of business” withoul

LIS trunks is applicable only to the first LIS trunk order, which is not the comrson

order, The much more typical order is for added trunks whers the funk block
measure, N-1, would already provide payments in cases where C}@@St gannot
provision incremental trunks on time.

From a broad perspective, Liberty noted that it is a significant cverstatement s

say that LIS trunks are of particularly high value because CLECS are "out of

business" if Qwest fails to deliver them. Qwest correctly indicated that trunk Bios

as opposed to an inability to take on new customers, is the more

SrYTION IEsas I

that regard, orders for incremental LIS trunks are not categorically diffsrent frarm

other services that Qwest may be slow to deliver. Liberty pointed oul that o rey

the CLEC testimony makes it appear as if what LIS trunke mean to ATET ane

ELI/Time Warner/X0, high capacity loops or line sharing mean to others

Liberty reasoned that the QPAP should address value in & more bal

way, because taking each CLEC's claim of particular importance at facs valus weuis

17§ FLiE
FhAni g

inevitably make all measures of high weight. Litrerty opined that the QPAP

structure already reflected an adequate freatrment of measure weights and

recommended that no change be made.
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with Liberty's recommendation that no change be made in

h similar to either the Michigan or the

d 1o datermine collocation payment amounts. Qwest

CLECs had represented during a May PEPP

“LEC proposal did reflect the Michigan approach,

7

No CLEC has argued in its briefs that Qwest’s

i any way inadequate.

isputed evidence presented by Qwest
4al whose acceptance it acknowledged at the
igan proposal and acceptable to the CLECs

- was made lo the proposal by any CLEC. Thereis

* frsatment of collocation payments.

redits (Report pp. 56- 58; Qwest initial brief
‘*’mfzez “;g, 3. 33 3-34; WCOM initial brief pp. 18-20;
iial biief pp. 6-9; ELYTime Warner/XO reply

885 circuits be included in the PID

e product disaggregations and that the QPAP be

ciated with such circuits,
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ELI/Time Warner/XO also maintained that it was i important o include

payments for special access circuits, in order to provide proper incantiv

0 support this important means by which some CLECs provide focal

service. ELI/Time Warner/XO claimed that Qwest did not digpute the

i

i

comprises the key factual support for its position. This evidence shows that

® Special access circuits are a witles spragd megns of
providing local exchange service.

e Itisimpracticable to procure UNEs, such ¢
an alternative means of providing "%g; s
service.

° There will be post-271 approval probiems ,
service that Qwest provides it hrough special acee
circuits.

According to Qwest, there had been agreemant 1o drop &

from discussions by the ROC 0SS collaborative thal designad the |

section 251 did not include them. Qwest also noted thal spec
cannot be considered a checklist jtem at all, according to the B¢

state commissions. Qwest cited the FCC's current considarat

Bed

Issues involved in extending unbundiing obligations (o specia

cited the Colorado Special Master's Report as supg

access from PAP or other section 271 corsideration,

In response to the claim of ELITime Waraer/ X0 tha

v.'.

the factual issues surrounding special access, Owes




cial access circuits had been purchased out of

&0 argued that nothing that the FCC has said in prior
rary to s request here. While agreeing that the

rprovided that special access circuits should not be

af & 271 review, they argue that the issue here is different.

s toinclude special access circuits; in order to assure
S parity obligations, by encouraging adequate
ity Qwvest facilities that serve CLECs. ELlTime

scluded QPAP treatment of special access

4 rrnber of states are now expressing concern

BEs-CHTUt service and are considering remedies.

e was spent examining CLEC use of special
e service. The August 20, 2001, Unbundled

the contest over the relevant

acis should be considered.

circuils do not merit the treatment

The evidence of record supports the

by of special access circuits at issue here

7 failure to meet the requirements

sy with jurisdiction under such tariffs;
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i.e., the FCC, not state public service commissions. Sunilarly, 1y

address failures to meet existing state tariffs;: CLECs can &

commissions for any necessary relief,

Liberty articulated that the only apparent reason for ove

principle of letting the FCC and the state commissions

be if there existed some inappropriate barrier that bad *he o
tariff purchases where interconnection agraement purihs
available. This issue was addressed in priar work

CLECs arguing this issue here disputed the sropr

on allowing access to EELs as UNEs.

In the August 20, 2001, report, Liberty re

restrictions on the conversion of specis

P

for CLECs to bring services under the e SIS &
agreement or an SGAT, should they eled 1o de s

all the rights and expectations applicable yndes «

they would effectively do here, mixing tasift and ag

S

jurisdictional purchase rights and remediss.

The Board endorses Liberty's conclusion §

Special access circuits in the payment sirich

G. Proper Measure of L}hE

40, Covad initial bri ef o




<

s should be based on the intervals of SGAT

5 set forth in the PID. Qwest responded that

tallations completed on or before the due

P-4 fnumber of days to complete

ort pp. 58-59: Qwest initial brief pp. 29-34:
1 Govad initial brief pp. 27-30)
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P

setting minimum payments at five times the baseline amount for £

the free miss standard.

Qwest argued that the evidence refutes any ciaim that th

upon a per-occurrence compensation structure wouid o

small wholesale-service volumes. Qwest presentad evide
of smaller CLECs, including Covad. would for the pariod!
March of 2001 have received payments much larger than CL

Qwest defended its "one free miss” provision as a nee

provisions that would make its performance standard ons o

very small order volumes, because even one miss would £t

required level of performance. For example, for ord

Qwest could do, unless it were perfect, would be 1o res

five. Qwest said its analysis of the Fabruary o May 2001

called "one free miss" standard wouid only b

which falls far short of justifving minimum LRI

Liberty found that as a gensrai matter. ©3

that the QPAP wouid not serve to undercompen:

Qwest's evidence, which was credible and wh

to the contrary, demonstrated that, for the BAMpIE pe

2001, it could not be demonstrated 1 that there w
QPAP payment levels and CLEC order volurr

be relative under compensation 1o those w




at of excluding one miss from compensation was
i CLEC volumes of five or fewer) turning a
pergent one. The flip side of Qwest's point about

g "down” turns 3 90 percent standard to

La rofiing average, applied yearly, would

o rounding. 1t would not, however, alone
Hor consecutive-month misses. That problem
B provision will be applicable in any
s with order volumes at the level in
nows violation of the applicable
AT should mncorporate these changes.

5

g recommendation in Section 2.4 of

recommended Caiculation to
chmark Standards where low CLEC

naE resull would be required to meet

performance data so that
e standard, The proposed

Wy fecommendation,

of Liberty and adopts the proposed

vimber 6, 2001, filing.
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i, STRUCTURE TO DETECT AND SANCTION POOR PEREO
OCCURS

A, SIX Month Pian Rewpw L

Qwest would be able to control what changes we
the six-month review. Purs suant to Colorado Parfsr

§18.5, the six-month CPAP review process ¢

relative weighting of, deleting. and adding new P

considers such changes through the six-month e

changes should be embedied in an amendsd

=

effectuate these changes. "CPAP See. 1

fundamental changes to the plan: but uni

suggestion shall either be deciinad or de

The Texas PAP includes the pros

meastres and this remedy plan ghall be by Ik

if necessary, with respect to new me

arbitration.” (Emphasis added) The prop

“[clhanges shall not be made withoul (i

ELI/Time Warner/xo arguss that ¢

than any other provision of the SGAT ar g

agreement. Either participant may reo

.z >




Comrnission resolution of the

288, therefore, either Qwest or CLECSs

can agree on changes, the

s

plemantation in the SGAT and

2 Commission

lo be implemented in the SGAT

ld be modified accordingly.

&

e QPAP. Qwest wants no

iTHls changes lo the QPAP to

on of performance measures.

i 10 review the actual QPAP or

et soemonth review, Qwest

2 the ability to modify or ﬂseeyk
#OrE approves the QPAP or a
power to further modify the QPAP

- modification of the QPAP ifit is

weris. The QPAP as written

estantively modify the
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In Liberty's opinion, the QPAP is not fundamentally different fro

Texas plan or the Colorado Special Master's Report in the malter of &

£9 ¢ i

plan. With the following changes, Liberty concluded that the prase

enn;

provisions could function effectively to respond to external change

insufficiently defined financial exposure to Qwest. The changes mchuds

o Provide for normal SGAT dispute resolution o
the event that there is disagreement with a sis
process recommendation regarding pron F deddition
new measures to the QPAP payment structure.

° Recognize and support multi-state efforts ishould thay
occur) to create a Tier 2 funded method and
administrative structure for resolving QPAP disps

° Provide for biennial reviews of the QOPAR"s contin,
effectiveness for the purpose of allowing state o
to regularly report to the FCC on the degres iow
are adequate assurances that Qwest's lgeal
markets remain and can be expected o continue
open.

Liberty agreed that Qwest shouid not ba subject

QPAP, recommending only that Qwest adapt a provision si

requiring it to arbitrate disputes over the addition of new me

the six-month review.

Liberty recommended that any disputes should he rege

as provided for in the SGAT. Qwest has added lamguage in

implements that recommended changes. In addition. L

six-maonth review be conducted on a collaborative basis,

incorporated tanguage to implement that recommeandati

et e e



ndation for a two-year review into Section

language of Section 16.0, which requires

tion, or chiange of a PID. In both the Texas

mission is the final authority, not the BOC

lamental changes to the
mghly exigent, the
of deferred until the
r changes to the QPAP, the Board will

' the Colorado Plan, However, the Board is

ado Plan is likely to cause
wasted time and energy of all

ssted modification will be for the benefit of

$ts modifications to the
identiary support for the
Boliveness of the plan
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itself, that Participant may be subject to sanctions at the
discretion of the Commission.

The Board directs Qwest to submit for approval the addition of simitar
language along with deletion of the Qwest veto over changes and limitatisns of what

may be considered in a review of its QPAP, which are currently contained in Se

16.1 and 16.2.

B. Monthly Payment Caps (Report p. 82; AT&T initial brief o 20 WO

i LFL

S
e
e

initial brief p. 53; ELITime Warner/X0 initial briet o 24y
AT&T argues that pursuant to QPAP Section 13.9. once the Owast Tier ¥

payment to the participating CLECs exceeds the monthiy cap or §3 milfion per

Qwest can place funds over the $3 million or monthly cap in escrow and

application demonstrating why it should not be required to pay any amount o

threshold amount in escrow.”

Then, after “contractually” waiving the remedies, the CLEC may never ¢

any remuneration because either Qwest has exceedad the vaarly cap o the m

is sitting in escrow, ad infinitum, when the participants work through a “dispute

resolution process" with an infinite number of loopholes for Qwes: 1 v

Accordingly, AT&T (and as expressed in the proceeding, other CLECs) has

substantial concerns about participating in a plan where their contrastual rinkis w

be waived with the possibility of never receiving remunaration.

Qwest proposes to be abie to Challenge payments under the ¢ AR I 1

payments exceed a monthly cap. ELI/Time Warner/ X0 expresses s isieite

"the only reason the level would be o0 high' is because Qwest's pertorm

i £F




1 be required to incur additional time and resources,

- 10 obtain allegedly 'self-executing' remedies." This secti

his provision. If Qwest believes the payment levels a

f than Qwesl's excessively poor performance, it can r.

e problem of a CLEC that first experiences
rich was addressed earlier, there is no

1 O using monthly caps. There is not a basi:
' Day amounts up to the total annual cap,
s accumulate. There should be no other
ruse of monthly caps in the QPAP.

stommendation that the monthly caps be

find the "right” incentive payment level that

tresources to maintain its performance at

ZYEL's sticky duration proposal accomplishe

& found to have incented compliance on

2main in place. This result would require

evole sufficient resources to resolving this

o&5 not provide that incentive.
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Instead, Qwest would have an incentive to selectively deploy its resour

:}

sporadic, wholesale performance "fire drilis” that are designed to bring # inin

P

compliance for certain measures for a few months so as to minimize &

levels,

Qwest responded by pointing out that ZTEL proposes an aseal
which Tier 1 payments never de-escalate or revert to the original le

notwithstanding even perfect service after the escaiation. no matter ke 1

.

T %

period of perfect service. The ZTEL proposal to freeze Tier 1 DavITETn

these permanently high levels is dependent upon ZTEL's conterion

levels should rise until Qwest achieves 100 percent compliance with

standards.

Qwest argues the premise underlying ZTEL's argument is wrong: The E00

has never required a BOC to provide 100 percent compliant pert
board. There are hundreds of measurements and az‘cxmﬂauzmﬁwt’“ 2iele

payments under the QPAP. Many may address provisioning of the

different ways. Accordingly, Qwest may be providing parfer

Mmeasurement, and have problems meeling the standard of ane

Oone measurement was not achieving 100 perceni sompliance

not evidence discrimination. The FCC has noted:

The Commission may find that statistically =
differences exist [between the BO § provis
competing carriers and its own re 1 V
conclude that such differences hay
significance in the marketplace. in

i




nchude that the differences are not

3 statutory compliance. Ultimately, the
ther & BOC's performance meets the
s necessarily is a cantextual decision
of the circumstances and information

& monthly misses are & priori evidence that ayment
¥

ely igrores the reality of the business world,

- Broposal is wholly inappropriate, noting that it

o ine best test of the sufficiency of a payment

e

perating under it. Then it proceeds to add

w5t ng matter how far apart in time they occur. Jt

ghnre antirely successfyl performance by Qwest

2 proposal is draconian because its new baseline

e 8l appiicable éscalation levels, could

s arder of magnitude higher than those
5 amendment,

n the ROC pepp collaborative agreed to 5

Uprapriate symmetrical de-escalation in

fon, in which the escalated payments revert

b of genforming performance. The Boarg

t slructure Linecessary to provide Qwest

* e capped at six months or not. Part of
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the incentive to Qwest is the possibility of lowering the payvment is

performance is improved. Sticky duration would take this carrot and ¢

and remove the carrot.

The Board endorses the current escalation stryciyre wi

sticky duration proposal of ZTEL.

D. Low Volume Critical Values (Report pp. Ba.¢
WCOM initial brief p. 32; ZTEL initial brief ¢ D

According to ZTEL's brief, in response to its progosal i

value consistently across all measures, rather than arbitrarily ap

Mmeasures, Qwest has responded once & again with the e Hrs

would pay more. ZTEL's response is the same: this fact | & not

adamant that the QPAP must contain a methoe

goal, which is to deter and prevent discriminato oy congust,

if robust and statistically valid procedures ars adopled, rather

adequate procedures applied in an arbitrary fashion.

Qwest argues that the stat tistical agreemant rag

collaborative process is fair to Qwest and the ¢

one hand, the K-Table was eliminatad from the LPAR sns ih

be applied tc 1,519 parity tests. On the other hand, o

NS S

will be applied to 1.917 parity tesls. Acceptance of the

would create g dramatic imbalance given the dig: dributinn o




T statstical theory, but rather included

FCLEC volumes., Putting the broader consideratio

> was not sufficient evidence "to determine

sent will in fact balance the probability of

reach some compromise in this case

pale aboul statistical theory per se, but rather about

my may fail those who must deal with

e oomments 5. Carfain statistical errors occur




T

i

want to do now is to apply economic theory to adjust a decision reas
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balance out, in terms of numbers of measures, cases where the value 1o be uses

increased from 1.65 with cases where the value to be used was | educed from

in other words, what ZTEL and a number of others (including some whn appar

were in accord with the agreement reached at the PEPP collaborativa) appear i

compromise. That is not fair. It would require this process 1o Bagin again, with

the compromise solution previously reached in the ROC PERPD

resolve this through debates about the relative superiority of compeating theo

There was no suggestion in reply briefs that Qwest misread the FCOC dee

respect to the application of statistical methods in prior cases No reasan fr

convinced Liberty that it was appropriate to upset the balanced. a

approach that met with substantial tagreement at the PERE g Glfabory

The Board endorses Liberty's conclusion that the ¢ SOmprormse dpproach S
small sample sizes agreed tpon at the ROC PEPP eolla aborative should ba

incorporated into the QPAP absent evidance showing the approach i

E. Applying the 1.04 Critical Value o 4-Wire i.‘*’ﬁ;‘!"? {Repart
Qwest initial brief p. 44: AT&T reply brief pp. 17.18

4w‘5’m)

AT&T assets that Qwest is applying revisicnis history o its view ot w

g 250

the 1.04 critical value applies to 4-wire unbundlad ! loops, arguit ng that Gwest s

and voluntarily agreed in ROC that the retail analog for a nor.ia:; aded bop (4

parity with Retail DS1 private line. Qwest now slraing credus

agreed to in ROC was not that DS-1 private line was the retail as




read that DS-1 "stands as a proxy for a retail

bl {0 the 4.wire unbundied loop, because it

ning interval, without any regard to the value of the

o a8 "COwest's mumbo jumbo,” by insisting
retail analog lo a 4-wire unbundled loop was a
 standard for the d-wire loop would be: the

o than the shorter interval plain old telephone

s and retail analogs were being established in

‘ead should be a POTS type service. Now

sLwants to trea? 4-wire unbundled

4 eritical value to 4-wire loops, AT&T
N ways by arguing that for the purpose of
refs the d-wire unbundled loop retaii analog-is

Clsvels and siatistical tests g 4-wire

POTS vpe service, For the purpose of
QFAR should treat 4-wire unbundled loops

5 use for DS Services.

sld be impossible for Qwest ta even

- ihat Qwvast has apparently
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misunderstood what is g very simple AT&T Proposal. AT&T S prope

Sample sizes less than 11, the 1.04 criticay value would P for af 4.

loops. To implement that Proposal for 4-wire unbundled loops it

difficuit than in imp!emenﬁng it for other services,

Qwest dismisses AT&T's argument as urtenable ha

are used at the DS-1 rate, 1t is the CLEC that determines hBow ¢

be, or is, used by adding electronics to the loop, Qwes: canngt

when a CLEC chooses to turn a 4-wire loap into a high oz
would be i IMmpossible for Qwest {o even :mpieme‘m{ ATETs

The evidence shows that the agreement made ihe BO0 b

was to apply the 1.04 critical value to various ypes of |

; pyefn 3
TR

loops could be used at DS-1 levels or they caulg £t Wr»:»»hw OF ot DS

Of are not the correct analog for 4-wire | loops wits FEEDSCT o prp

does not have g self-evident Connection with the reason wie .

estabiished for purposes of applying the 1.04 critical vilue. Wi

answers to the two fonowing Questions: {8} is thers faap

loops that are used at the DS-1 level into the e

logical to conclude that such loops were intendeac 1o b iny

agreement to be reached: and (b} if not, whether there i o

i

including them anyway.
The answer to the first question is that, Urilike &

the Capability to provide DS-1 sery ices, dowire o MG




nwest has neither knowledge nor control ove

asibly fo include them would be to assume

ity at least) of lhe 4-wire loops are made DS-1

seiranics o them. This assumption has not been

rould not make it. The agreement made

. particularly since the participants were

&5 isgue o have addressed it had they wist

L 1 gound reason for adding 4-wire loops has yet

tlevels o CLECs 15 not per se a sound

pose undue PAP admimisiration requirement

ire icops are DS-1 lcops.
ISIOn wils based upon the lack of evidencs

ale of use of 4-wire loops for deliverin

ear and convincing evidence during

seadures that such use 1s made of 4-wire

aps leased as UNEs, the issue should be

LIFAP amendment procedures.

on reached by Liberty. The current record

i @ d-wire UNE will be used as DS-1

thin the control of the CLEC, not Qwes




DOCKET NOs. INU-00-2, SPU-00-11
PAGE 111

F. Measures Related to Low Volume. Dev&i@mém
Qwest initial brief P. 29; Covad initiaf brief oy,
p. 23)

In Section 10.1 of the QPAP, Qwest timits iz determing

developing market" measures/sub-measures i CLEC ag

maintains that Qwest's aggregation approach s wnpraper. i O

drafting this section is to ensyure that CLECs with ow volumes e
market" services receive some compensation in Tier 1 . than the

Qwest's performance for each individual CLEC rather than o ary

Not only does this ensure that each individua; CLEC setyap
Tier 1 Compensation, but alsg jt eliminates Qwes

CLECs and yet mask such discrimination by focusing

Fhwdt

performance.

Qwest responds to Covad's arqument by st

compensation by application of a $5.000 mirimer
performance standarg when aggregate CLEC vopye
than 100. Covag and ZTEL Propose that the 41 gs
volumes, ags Opposed to the aggrega‘ie CLEC oty

and ZTEL's Proposal defies tha distribution o

extensively in the ROC PEPP Collavorative ans W

developing market provisions fo Apply long after IR

developing, and, therefore, is not appropriate. Fee




that 96 parcent of the time ordering and

repair (MR) performance measurements

;

oroposal is thus inconsistent with the

is simply another attempt to extract

s unprincipled and would result in

"AP has been designed to provide a

irriarkets. The section provides for

for non-compliant service in cases

v 1t and 98, The ZTEL and Covad

AP Section 10,

sion tocused on developing

oy e .
-LECs based on their individual

-

PGLECs eperating in very well

diwon 1 is an appropriate method for

1 int developing markets.,

+tat using aggregate volume

she sipproach to keeping the focus
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G. Minimum Payments (Report pPp. 67-68; Qwest initial brief pp. 31?:
WCOM initial brief pp. 34-35: Qwest post-report comments p. 13:

Small order counts will not produce significant payments under Qwest's PAR
according to WCOM, However, such discrimination may not have small
consequences and could be a significant impediment to competition. A simple
solution is to incorporate a minimum remedy of at least $2,500 per ocourrence with
no restrictions on sample size or products. Duration and severity factors would sise
be applied to allow for payments to adjust to the appropriate effective level,

| Hypothetically, according to WCOM's argument, a CLEC having problems wilh
Qwest's provisioning of its first 100 loops is going to delay a plan to launch 10000
loops in two months and create even more customer dissatisfaction. The per
bccurrence remedies would be a small cost compared to what Qwest gaing from
slowing the competitor's ramp-up plans. Infact, Qwest may even maka a oroli from

the CLEC even if it paid penalties for missing all of the 100 initial foop orders bae

of the manthly collocation charges that the CLEC pays whether the loaps sver

connect paying customers io those collocations sites.

A combined per occurrence and per measure approach is hast for Dpani

new markets to competition and ensuring that CLEC's riew service offerings are not
crushed at introduction with no substantial financiaf risk to Qwest

Covad suggests, to the extent the state commissions permit Crwerst ™

&

miss" for smaller sample sizes, such permission must be accompaniod by the

recognition that even one "miss” by Qwest easily could be enough o spuss he




initiate service with the CLEC.

tor the fact that, for CLECs with

seriminatory performance. At a

simalier sample sizes. the QPAP must

nt there are any misses

s that the particular Commission establish

F penaily amount selected.

ayment is based on its misconception of

tlaims that the QPAP gives Qwest

- 10 the mathematical adjustiment in the

% 10 pravent the standard from

83, a 90 percent

(At g monthly volume of five,

i, B0 percent, 60 parcent, etc., are

. By nol allowing one miss, the
L., absolute Iv perfect performance,
the "one miss" benchmark

mEasyrements, A situation that

ustification to apply a minimum
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nent 100 percent of the time. Or put another way, Covad has offered no

fitionale whatsoever for applying minimum payments in 92 percent of the cases —

& apart from the well accepted statistical adjustment employed in the remaining

# percent of the cases where it is applicable.

WCOM's proposal strays far from its small CLEC justification and is simply

dEngenuous, WCOM attempts to justify a minimum payment with speculation as o
whist might happen to a small CLEC with low volumes. However, its proposal is for &
minimum payment that would apply to all CLECs, large and small, and for ail ranges

i3

CLEC volumes, fow and high.

Moreover, a $2 500 per occurrence payment for the late installation of a
service that sells for $20 per month would provide CLECs with a payment equal to
aver len years of service for one miss, This would be equivalent to requifmg a car
dealer to give a customer the use of a leased vehicle for ten years if the dealer was a
day late in delivering the car.

In its analysis, Liberty notes that it takes g relatively small numbper of instances

of roncompliance to affect a very large portion of a small CLECs business operation.
Thus, the ability to merely stay in business in Qwest's region can be more severely
hreatened by smaller numbers of noncompliant performance instances. However,

a

Lompensating for that risk on a monthly basis and applying escalated payments to
Higher base level of compensation are not rationally related to this risk factor. Thus,
#would be appropriate to set an annual minimum payment that is a function of the

number of months in which Qwest fails to meet performance standards.
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Liberty noted that applying WCOM's revised 100 orders per month would

rders per vear, above which minimum payment

it not apply, A minimum payment of $2.000 is more appropriate and

it for sach month in which Qwest missed any measure

5. The minimum payment shauld not be applied on a per

i

& mmimum payment should also account for months in which-

® miore subsiantial, in order to assure that order placement is not

¥ mondheend considerations. All QPAP payments to such CLECs for that

Jainst that m

inlmurm. Liberty recommended the QPAP'p‘réyide

C with annual order volumes of no more than
| orm at the end of each vear a
lation. Qwest shall multiply the
s i which at least one Payment would be
LEC by $2.000. To the extent that actual
or the year are less than the product of the
tation, Qwest shall make annual payments

> lotal amount due to o qualifying CLEC before the

sravision, counting escalation, were $5,000, and if there were nine

peeta Tier 1 compensable standarg for that CLEC,

Swest would Pay 1o such CLEC at the end of the year

dug for service during the month of December) would be 9 x

approach also responds to the Qwest concern about
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Qwest states that it vigorously disagrees with the need for any additional
Fayment opportunities for smal| CLECs, but agreed to incorporate the changes into
Hie QPAP al Section 6.4 The Board finds that Liberty's approach is a good balance
batween he relatively higher importance of each order for a small CLEC and over
sempensating all CLECs with some type of escalating minimum structure.

The Board should endorse Liberty's recommended change to QPAP Section
.4 ag mcarporated by Qwest in its November 6, 2001, filing.

H. 100 percent Caps for Interval Measures (Report pp. 68-70; Qwest initial

brief pp. 17-18; AT&T initial brief p. 26: ELWTime Warner/XO initial brief
P 14, ZTEL initial brief p. 9; AT&T post-report comments pp. 35-39)

AT&T and ZTEL argue that the 100 percent Cap on CLEC misses for interval
measurements is unreasonable. However, Qwest Suggests that both CLECs ignore
hat the 100 percent cap is intended to prevent CLECs from receiving payments for
arders that they did not place. Itis fundamental in a Per occurrence payment
atruciure that CLECs be compensated for no more than the number of units, e.g.,
arders, firm order confirmations (FOCs), trouble reports, that they actualiy had.
Otherwise CLECs would be Ccompensated when these essential units never existed
and at levels that are inconsistent with the pre-determined per unit payment amaouns,
For example, if CLECs place 100 total orders and Qwest misses g two-day
pedormance standard by three days for the entire batch, Qwest will be deemed to
have missed the standard by 150 percent. Since the number of orders is then
miiltiplied by the percentage of the miss (100 x 150 percent), Qwest will be liable for

150 missed orders, Clearly an absurd resyft when CLECs only placed 100 orders.

e L L
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ents CLECs from recovering for orders that

ment as being that the per-occurrence

s should be sensitive to both the monthly volume of

ation of Qwest's average monthly performance to a
Wy performance to itself. According to AT&T,

di& par-occurrence scheme should measure the

iihen to assign a severity level to each miss.

1 is with resnert to the severity of Qwest's deviation of its

Lt

16 CLECs from its average monthly performance to

warely poor Qwest performance to CLECs and

cart rasull in the number of payment

& Ue number of orders completed in a month. The issue is

&d "o pravent the illogical result of

than they actually submitted " AT&T argued

sropriately protects Qwest from its own

& o CLECs.”

- ZTEL's argqument that “eliminating Qwest's truncation is

's non-compliant perfarmance

associated with it." The CLEC's simple
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argument, as indicated by AT&T's post-report brief, is that the worse the Qwest
performance, the more Qwest should pay:.

ELI/Time Warner/xXo suggests that the AT&T and ZTEL proposals to eiminate
taps are similar to service quality assessments that state commissions have used
historically to encourage Qwest to improve its performance. Such assessmeanis often
take the form of a charge or credit (usually the recurring and/or nonrecurring rate for
the service) that applies periodically (often every few days or hours, dapending on
the standard interval) until Qwest provisions the order or repairs the service, Far
from demonstrating that that this well-established assessment mechanism resulls in
axcessive payments, Qwest's calculation of payment levels without caps
demonstrates just how poor Qwest's performance has been. As is truse of gl
payments under the QPAP, Qwest controls how much it makes in payments to
CLECs. Once Qwest provides service to CLECs that is at least equal fo the service
Qwest provides to itself, Qwest will not have to make any payments for gogr |
performance, including uncapped payments for held orders or delayedd repans,

ZTEL continues to argue that the QPAP places an artificial cap on it

assessment of the severity of this disparity by truncating the differsnce in thes mssg

at 100 percent. In other words, consider OP-4, which will measure the averags
installation intervals for U NEs, a metric of critical concern o ZTEL, and assume s

o 1 R o

Qwest's average retall installation interval is one day. Under Owest's or

provision of service to CLECSs an average of two days would be treai

providing service to CLECs an average of ten or even 20 days. Ge




rational result with two arguments —

s should not be compensated for more

indeed, payment for a
JBISUS One day average installation

wnit for sach "ate” instaltation.

2t payment. This argument again
mpansation to CLECs is not and

dequate incentive to comply with

"AF should increase the
- @ simple solution to
Lwest's failure to propose this

7.

LLECS" s not a genuine

zrliveness of the plan,
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Volume issues make it neéessary to somehow refiect in the payment
talculations the number of occurrences involved, Liberty concluded that the CLE;
who oppose the truncation incorporated into the QPAP implicitly accept thiz need,
they do not explicitly acknowledge it. In this regard, there is some rony in their
allegations that Qwest's approach improperly seeks to introduce the concapt of
vecurrences where it does not fit mathematically, According to Liberty, the betar

argument against Qwest's approach is that it fails to measure both the nymbe; &

individual misses and then to assign a severity level to each of those individia

misses,

Liberty noted that no CLEC who objected to the 100 percent truncation ek

this tack. Rather, having accepted the mathematical anomaly with whick the QPAp

begins, they chose instead a truncation approach as well: e, 1n cut off Cwe

continued use of per-occurrence based thinking on a measure that does not teif e

S

anything about occurrences. Liberty suggested the following 1o demonstrate tie

problem: ifa CLEC has ten orders and if the average Qwest Inlerval for sesy

is two days, we have no way of knowing (to list but two exarmples out of g vas

P e
SE L £y

number of possiple ones) whether each of the ten was served in two tavs,

were served in one day, while the other was served in 11 days. Yol this iz fire

the kind of distribution information We would need o know if we Wits

what is the logically correct thing to do if the CLECs are Aghl, which is to s

the misses ang to create and pay for each micgg according to an intan

scale that escalates Payments for the degree of the miss,



we o be the case that the actual distribution
kas the OPAP a less effective miotivator of

er formuda might, Evidence addressing number

sumied case, have gone a long way to

2t OPAP freatment wouid be appropriate to
A5 we have none here. no change is yet
miormation and any recommended QPAP

deration during plan amendment

remise of the CLEC argument,

s rimoves a payment increase

ithal testimony, ZTEL argues that where

¥

sy, Lwest's failure to deliver
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on a 99 percent standard will wreck more havoc on the CLEC's systems and
processes than a failure of the same difference magnitude on a 50 percent slandard

Further, ZTEL argues, the irrationality of Qwest's proposal is demonstrated

one simply re-states a benchmark from "percent on-time" {o "parcent iate.” Thatis a
"99 percent on-time" benchmark could just as easily be stated as a "4 percent late”
benchmark. In this situation, being late on 5 percent of CLEC orders for thig
measurement indicates that Qwest had provided five times worse service than the

benchmark prohibits, or 5x. In contrast, in the 50 percent benchmark measuromeant

5 percent miss represents only 0.1x -- or fifty times less significant than a &
miss on a 1 percent benchmark.
To account for this fact, ZTEL Proposed a method to compute disparivy Tor
percent measures with the following equation:
DISPARITY = [A + B (Xo—0.50)] % (X~ Xed

Increased penalties based on both the severily of the mj Issad

and the duration of the missed performance, are both T reduired, accor feling to

because both are material, Severity increases ¢ learly are nece S8a0y, but do ot b

L8 ‘oﬂ

to be complex to compute. For example, for severity incre

measures, every additional 5 percent off the required percentage would gat an

increased penalty. Similarly, for interval measures every nering past the nl

£

would get an increased penalty. Itis common sense that for big

performance, there should be bigger penalties. Furthier, o recnnn

impact to a CLEC of extremely high disparities in performance




&
tsg §

han the required standard), the penalty

4518 pursuant to which the escalated
i time, as Qwest contends. The

. "the incentive payments are not

: ﬁ

guffer increased harm to custome

Ty

ne initial pavments may not

& specific mathematical
it upon the degree of miss from
mula includes values equal to ten for
9. £TEL's witness, Dr. Ford,

s8C a specific formula with values

as merely putting forth
¢ bacause withess Ford has

wation and did not provide any

fihe choice of numerical values for

Ty

wes that the ZTEL proposal will

/ing the ZTEL mathematical
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annual Tier 1 payments alone to exceed the nine state 36 perce:

though Qwest met 92 percent of all performance standards for the ¢

g

May 2001. Qwest asserts its evidence proves withou! any doubt i

proposals are entirely unreasonable and are designad solely o e

CLECs. Witness Ford's attempt at the hearin

formula should end any consideration of the ZTEL propasat

Liberty concluded that the dispute between Owest

measure did not focus on the correctness of ZTELs Farmuia |

of misses of performance measures expressed as percp

appeared to be that the PEPP collaborative negatiatad e

use this formula, and applying it now would have the atfa

payment amounts. It would be inappropriate 1o graft the #vey

e S

onta base payment amounts negotiated at the oolishe

time of the PEPP collaborations that the bage pendile o

such a formula, it is reasonably certain to consiude thatl &

agreed to those amounts.

Liberty agreed with ZTEL, that mserting dif

formula could substantially moderate its impact o1ty
7

produced under Qwest's apoproach. Nevertheless,

that has been shown to produce resuits that are-

Ay




id (b5 beyond reason in their financial

*ehed in its financial consequence, it

atoption at the present time. As it did, however,

} the correlation ZTEL seeks between

Ut undaly altering the total payment

coliaborative process.

e without the aid of input and

515 who would be affected. In other woiréis;]j :

stion of how differing formulas wou!d
posal for the present provides an
fpadorrmance in meeting measures

2, QPAP raview and amendment

tdabate about and consideration of a

sion that the addition of the ZTEL

1 thorough consideration and input from
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had assigned, would have hit the 36 percem cap oy hyes

months even if Qwest were at 92 percent com

adjustments to the weight factors coui |
but agrees with Liberty that the six. -month review |
debate and consideration of a mare defined farp

The Board endorses Liberty's conclusion |

the mathematical formula proposed by ZTEL te

. SELF-EXECUTING MECHANISH

The QPAP provides for self-exenytin

Payments to individual states (either siate

amounts that are based on monthiy perian

payments to provide Compensation to CLEr

it

to Qwest; the Tier 2 pPaymenis are irlery

The payments under the QPAP are to be e

shiowing of harm.

In each month, payments wougd §

up to 1/12th of the yearly cap ameunt ¢

k

Tier 2. Any excess Tier 1 and Tier 2 ronthily ;

by the end of the year. subject io the ans




2pert pp. 71-72; Qwest initial brief
55, AT&T reply brief pp. 28-30:

aily applicable to the

o

ations on the OPAP sections to
on of how other

at all QPAP disputes to

& apnlicable interconnection

guage replace what Qwest

uid apply to all the QPAP, not

Fmechanisns for QPAP disputes that

Al SGAT provisions, the QPAP

Eresolution. Those resolution

d how th ey should be

of the general SGAT dispute

provisions have no explicit

iad rationale for the separate
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QPAP dispute resolution proposal, although there is no reasan &

disputes are likely to be less numerous or more substantial whan ap

SGAT.

Liberty found no reason the general SGAT dispute res:

less suitable for addressing QPAP provisions bavond those hisied b
Therefore, it should be clear that the dispute resolution provis
to QPAP disputes involving CLECs who use the SGAT in its sn

the QPAP part of their interconnection agreements {Le.. the uni

provisions of interconnection agreements should not appiv),

Liberty concluded that AT&T's recommendation should ne

because the Texas agreement refers fo dispute resolution o

2 b

function of Texas Commission procedural rules and therefore m

not applicable before the commissions participating hare,

L0 s

Qwest added the following fanguage as Section 15

filing:

For the purpose of resolving disputes over the
the provisions of the PAP and how thay shoul
the dispute resolution provisions of the SGAT
shall apply whether the CLEC uses the SG&
or elects to make the PAP part of its inteses
agreements {i.e., the unique dispule resolulion o
interconnection agreements should not applys

Ne participant filed comments following the report.

The Board adopts the recommendation of Liberly &

of Section 18.0 shown above.




e p. 72-73; Qwest initial brief p. 39; Qwest
ATET post-report comments pp. 39-40)

PAE i

- provide for interest on late payments.
e pnawyear Treasury rate would be appropriate on

- same rale would apply to overpayments and to

yreament. but observed that Qwest had offered

et delayed is certainly payment partially
sonsiderad, but determined that Qwest’s
irass the problem. It falls short insofar as it
cost of money, when the value that must be
srnications entities. Their cost of money
and shorlterm debt. Shorl-term debt rates

vinents temporarily delayed through erro

shmark led Liberty to the conclusion that th

ted interest rate into Section 11.1 of its

5

L £ S i
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AT&T argues that each state's statutory intarest rate, or alternatively a ral

by the state commission as Qwest's cost of money, be inserted i lieu of the one-ye

Treasury rate, which AT&T said was likely to be low.

The Board directs Qwest to include language that provides for interest al ihe

prime rate for payments made after the due date.

C. Escrowed Payments (Report p. 73; Qwest initial brief pp. 38, 77}

Covad argued that Qwest should either have o pay pending dispute res

or to make payments to an interest-bearing escrow account. Having agreed o na

= N

i

interest, Qwest objected to being required to place funds in sscrow pending

resolution.

Liberty reasoned the provision for interest resolvas the issue of the tiny

of money, absent concerns about credit-worthiness. Liberty did suggest tharen
be no harm and some potential benefit in including a provision that wauls
participant to require the other to make payments into escrow whara the reqg
participant can show cause, perhaps on grounds similar to those orovided by the

Uniform Commercial Code for cases of commercial uncerainty But did ast ine

R R

this as one of the recommended changss to the QPAP,

As determined in the immediately preceding fssue, the Board diract

include language providing for interest for late payrenis. Howevsr, the B

=k

not see a need, at this time, for payments to be mads into eserow.



s
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“tive Dale {Report pp. 73-75; Qwest initial brief pp. 8!
{ég}‘iy brief op. 27, 40-44: AT&T initial brief p. 28;
pitial brief p. 16, Qwest post-report p. 17)

WO asked that the QPAP become effective when a state public
#x consultative report to the FCC. The stated goal of
atkshding while the FCC considers a Qwest 271

O and Covad argued that the QPAP should become

& LJPAP be sffective state-by-state as of the date whes

7 for authorization to provide in-region interL ATA

 for that state. (west proposed this date because it offered the

T comphance giter i gets such approval, and because

ek M Fhos ¢
Mot sk 1O
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Qwest suggests Covad erred in arguing that the T

1996 gives states authority to impose self-execuling o

objected to Covad's claim that Qwest's consent {o imp

be inferred; Qwest cited the explicit condition it has

bound; i.e., its prior receipt of in-region. InterkATA

ELITime Warner/XQO claimed the issue

institution of the QPAP was not material, becauge ¢

approving a SGAT and providing a consultative re

allow it merely to withhold approval or endorsem

make the QPAP effective immediately. Asam

Warner/XO suggested the state commissior

payments that would have resulted under iy

271 approval.

Liberty concluded that Qrwest's o

QPAP could not be implied from any action &

consent was necessary, because the issus i

implement something like the QPAP under 8

accurately stated is whether the siale o

consider the QPAP sufficient to msest t

m(.
‘f“

made effective prior to FCC appro

Liberty noted that PAPs ws

were being addressed in the confaxl of o




e = - ﬁw “r:f??b “"E}g f i

e FOC support for such a thing outside the context

ed by the FCC in support of the adoption of a

& that iocal exchange markets will remain open after

to provide in-reglon interLATA service. Given the

arating without PAPs in the pre-271 context and given

al to conclude that it shouid become effective

i special circumstances.

argued that there is a risk of deteriorating

1t & dated record of more adequate
mare current performance to deteriorate. No
stances. The risk of short-term backsliding

nation can and presumably wiil be provided

virtual certainty that such information will

s rneans that there is no change in Qwest’s

# of whether Qwest should report performance

rant of 271 approval. Liberty found that

1 that it would provide focus to the interim

W the NMAS. Liberly also opined that

CLECs to the QPAP reports, to

2rad rejationship that exists
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between the performance they are rad
Liberty therefore recommended the QP
reports as if the QPAP had become 2

Qwest has been provi Lon e

2001).

The Board agress wi

monthly QPAP reports gg b

addition of this requirement I

reguirement 1o a document ih;

language of the QPAP.

The Board dire

iy,

7

QPAP were currenily i 4

ES

application under ge




A

AR becomes effective it should effectively

o

35

or months as are necessary to provide that

siiy apply from the first month. WCOM claims

tate periormance, there would be

e o meet the FCC requirement that poor

& lmited o performance post-dating
sply before that ime and thereafter
tian purposes. Liberty determined

ayment gtructure in "mid-stream.” The

ihat the sffact of such a requirement would be

LLECs refain for the historical period in

aJiever remedies are applicable under

t+ ihat i would be inappropriate to

e i escalated payments in the tirst
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AT&T and ELFTime Warn

continue the QPAP payment sbl

S

market.

Forthe samer

Qwest into that markst,

of Qwest's authority to sarve th

issuance of Liberty's rapar

The Board agre

obligations followirsg ar &

inappropriate.

E. QFAR el
P 7B WSO

WCOM nolad that

should be made a part

Liberty agraed w

also suggested |

interconnaction

Quweest respo

the QPAF wi

et

DT

o




vt do so through an amendment fo its

ment must include both Attachment K (the

her contractup! standards and remedies), ata

s outlingd in Qwestl's post-report comment for

it a8 its stated process for adoption of the

1ection agreements.,

{Report p. 76; Qwest initial brief p. 39;
WEOK inltial brief p. 14, Covad initial brief
urients p. 16)

szt for PAP payments to be made by
argued that it would not be

it by check. Qwest agreed, in its reply

nich it said would obviate any concern

sutation of the credits. Qwest also

made by monthly checks.

tash or check, Covad alsc asked

ed debis of CLECs,

- the administrative convenience

r& not persuasive, suggesting that

ppropriate to require Qwest to make
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A-s.

payments to CLECs inc¢

same kinds of servicss. L

that it provides for a cash

amount due to offset the ¢

Liberty indic

was not pertinent iz

issued under the 8¢

between Qwest

not the QPAP. Li

information

CTi-4 during the

change il.




CURACY OF REPORTED DATA

B2 AT&T initial brief pp. 15-16; Covad
sLreport comments pp. 14-15)

most major deviation from the Texas
{10 § 6.6 of the Texas Plan, once the

1 attempt to resolve any data

ave "an independent audit conducted,
& measurement data collection,

it delermines that there was a

wold reimburse the CLEC for the

process found elsewhere in the

would substantially limit "(the possibility of

nedar year for the entire Qwest

wisitd also be restrained to no more than

Furthier, unlike the Texas Plan, "Qwest

R

i Lhwest services and performance

srbie 1o conclude that there will be
saking it appropriate for the QPAP to

ihat Owest's measurements

h state to retain the ability to
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assure attention to its particular needs and circumstances, noting that this ob

could be met without unnecessary duplication of testing efforts by dasigning ang

implementing them on a common basis.

Liberty suggested there be a process for brief, regular mestings {La., onoe par
quarter) between Qwest and the independent auditor {whose salaction and

responsibilities are more fully discussed below). The purpose of these ma

between Qwest and the independent auditor should be to allow Qwest {o rapart an

and the auditor to ask guestions about changes made in the Qwest measu

regimen. The meetings should then produce reports by the suditor 1o the siate

commissions and, where the state commissions deem it appropriate, other
pariicipants.

Liberty suggests that the rasults of the meelings would permit the

make an independent assessment of the materiality and propristy iy Qwest

proposed change, including, where necessary, testing of the changs

auditor. These meetings would supplement, but not raplace, he ather o

W

management and notification methods by which Qwast would make siher pa

aware of what it considered to be significant changes W ils measurament PRI

Other participants would be free to communicate with the 5o im% el pudiior ¢

concerns about such changes.

With respect to auditing and testing. Liberty noted that O

the two-year planning cycle proposed by Liberty as part of i

audit (as part of the ROC OSS testing process;. Liberiy's
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contermplated the adoption of a formal plan identifying the specific aspects of
pariormance measurement {0 be tested, the specific tests to be conducted, and the
entity o conduct them. Central to the planned and cyclical approach is that higher
isk areas should be audited more frequently, but that even lesser causes of risk
should periodically be tested. Each two-year cycle would examine risks likely o exiéi

i

sross that period and the past history of testing, in order to determine what

combination of high and more moderate areas of risk should be examined.
Liberty recommends that the audit planning and auditor retention work shoutd

provide for Qwast and CLEC input o the state commissions, in order to promote their

1ce in the work 1o be performed and the resources performing it. In some

wases, however, the audil pian might require confidentiality for certain test activities

advance nolice could compromise their efficacy.

Another role of the auditor, recommended by Liberty, should be to assess the

st for individuat audits proposed by CLECs. Those audits should be available for

CLEG
\.nr‘u&“‘

-spadific concerns or issues not otherwise addressed by the plan for the cusrent

s lestimony recognized the need to avoid unnecessary duplication, but

s meihnd of minimizing  was arbitrary. The independent auditor shouid review

P T el o

£

LD requests for audits, with dispute resolution available to any participant

R
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through available dispute resolution methods. The autlitors

determining:
@
]
o Cost responsibility for the tesis pe

being the materiality and clarity of
conformance with measuram
determined variance is apprag
the auditor's professional judgment),

Liberty suggested the states address thayr ing

planning process and could, shoult they choose to

the event that a commonly derived plan fal

although Liberty would not anticipate that such 5 us
requested or required.

Liberty concluded payment of audit o

Tier 2 payments and recommended Qwest fund

year cycle, with amounts {o be refunded fre

In the event that this Tier 2 fundiig shouid ¢

of the program, half of any uncompensat

returned from the ensuing two-year cvo

by CLECs according to their pwo rals share

prior cycle. Qwest should absork any latioe

out of Tier 2 and escalated Tier 1 p




Crwvest indicated in its post-report comments that it has incorporated the details
and the spirit of the audit provisions outlined by Liberty. There are, however, speacific
areas of concern on Qwest's part, which resulted in the insertion of several key

soncepls in Gwest's Movernber 6, 2001, filing which were not included in Liberty's

¢iis 50 as to avoid duplication and not impede Qwest's ability to meet

souirements of other provisions of the QPAP. Of greatest concern to Qwest is

suchit might impede Qwest's ability to operate under the time lines and due

v ior eoltecling and processing data, publishing performance results, and

.

GPAP payments. Qwest stresses that it is imperative that the audit plan

eration not be such as o impede Qwest's day-to-day performance under

rEyinne.

[

The conduct of, and the results from, the independent audit certainly have the

subject 1o disputes. It would appear reasonable that the audit

» & process for handling such disputes.

sapsed (D decisions of the independent auditor as to whether to conduct

1 CLEC proposed audit, Liberty did not propose a decision criteria

. Gwast added such a materiality criteria as it relates to data

& reasonable that small data discrepancies, alone, should

St maht,
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While it was not specified in Liberty's recommendation. Qw

provision that a CLEC proposed audit would not begin while a dispuls

process was pending. The Board agrees that such & provision woul

logical.

Qwest also added a provision that a CLECT may nat pro

more than three years old. Such a provision is in Keeping with i

o

Section 14.4 of the QPAP that Qwest not be reguired to kesp

sy

vears. This addition appears to be appropriate.

The following is a summary of the varicus recommensiatar

insertion by Qwest of language into the QPAP on the vanous sl |

suggestions:

° Audits of the PAP shall be conductad i two
under the Auspices of the Commissions. (1% 1

® The Commissions will form an oversioht comy
Commissioners who will choose the independent a
decide any disputes over choice of Exmﬁ;iw Of disputes
(15.1.1)

® The audit plan will give priority to high risk arens wienlfiod in
the OSS report. (15.1.2)

e

° Coordma‘ﬂon with ofher aud;t pl m*s bu ng ; conducted by off

o Qwest may make management process
rmoere efficient at Qwest discretion but m
aware of changes in quarterly mamm*"' 3
and the auditor, but the information from {f
be made available to the Commissions, (15



® it Qwest or CLECs disagree on any issue regarding the
accuracy or integrity of data collected, generated or reported
pursuant to the PAP, Qwest and the CLEC will attempt in
good faith 1o resolve the issue. After 45 days upon a
demonstration of good cause (e.g., evidence of material
arrors), either participant at their expense may request an
independent audit to be conducted. The dispute resolution
provisions of section 18 are available to any participant
quastioning the independent auditors decision whether or
not to conduct an audit. (15.3)

® Expenses for the audits will paid out of Tier 2 funds in the
Special Fund and any remaining expenses will be paid by

one half from Tier 1 funds in the Special Funds and one half
by Gwest. {(15.4)

With regards to the sections ouflined above, the Board is in agreement. This

Sutlit 4y

usiure allows for independence of the auditor and final review authority to the

The Board agrees with Liberty's conclusion that an oversight committee of

ssions should coordinate the data audit.

ne Board has concerns related to Section 15.5 as filed by Qwest in that it

s up Uwest Lo be the final judge of a Qwest initiated investigation of any second

s, Section 15.5 siates:

Crwest will investigate any second consecutive Tier 2 miss to
determine the cause of the miss and to identify the action
negded in order to meet the standard set forth in the
parformance measurements. To the extent an investigation
determines that a CLEC was responsible in whole or in part
for the Tier Z misses, Qwest shall receive credit against
futirs Tier 2 payments in an amount equal to the Tier 2
payrnents that should not have been made. The relevant
poriior of subseguent Tier 2 payments wili not be owed until
any responsible CLEC problems are corrected. For the
purposes of this sub-section, Tier 1 performance
rgasurements that have not been designated, as Tier 2 will
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be aggregated and the aggregate results will be investigatad
pursuant to the terms of this Agreement.

The Board is concerned about decision power being &t

Qwest's own investigation as well as the credits whicl Qwest wauld

over. The Board will direct Qwest {o submiit language that reguire i

investigations be submitted to the auditor who reports i the commilles

commissions and that the auditor then decide the merits of the Owest !

The Board approves Qwest's proposed lfanguatie as fited on Nove

2001, which incorporates the goals, objectives and proposed

-

recommended by Liberty, except for the fanguage of Seation 1

ability to incorporate bill credits based on its own invesligations

Qwest to file propesed language incorporating the additicnat

submit findings from its investigations o the auditar who «

determination regarding the appropriateness of bill sredis.

B. PUC Access to CLEC Raw Data (Repod pp
78; AT&T initial brief p. 28; Covad inilia

AT&T notes that in the QPAP proceeding, Gwosh witnass b

(Al i Y

he did not have an issue with the need for CLEC-gpeqific

protected and treated as confidential. In fact, wiln
should be some provision in the QPAP o orotest s
AR g

concern that Qwest refused to strike the portion of

st

distributing individual CLEC raw data to the relevant state

concerned that there are no orovisions for the confider
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after the ransfer. AT&T argues that state commissions have provisions to obtain
CLEC specific data directly from the CLECs, thus making it unnecessary for Qwest to
grovide such information. AT&T requests that the provision in question be stricken.

Pursuant to Section 14.2, the CLECs would authorize Qwest, upon a state
commission’s request, to provide the state commission with CLEC data so that the
stale commission is able to analyze the QPAP results and evaluate whether Qwest is
serforming adeqguately. AT&T argues that Qwest should not be permitted to provide
he CLEZ data {o the stete commissions; rather, the state commissions should be

regiired to approach the various CLECSs directly to gather thus information.

Cwest suggests that since it is Qwest's compliance with the QPAP that will be

gt ssue, Qwest musi be allowed to provide the information directly, without the

warn of tampering or a delay in the information being provided. Because Qwest

vizers that portions of these performance results may contain confidential CLEC
tion, however, Qwest did not oppose adding language to Section 14.2 to

: thal the information would be provided to the state commission on a

5, Ofcou rne once the state commissions receive the information,

- acknowledged that state commissions have legitimate needs for the

maue and found no sound reason for subjecting them to the potentially

tans of seeking such information from individual CLECs. Each state

nedures for the treatment of confidential information. Moreover, each
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state should retain existing authority to determine what kinds of mformation ulimal

£
LF ’Ei’

will remain confidential. Liberty addressed a similar issug regarding the provision of

confidential CLEC data to state commissions in connectlion with the unresoived issus

Access of Qwest Personnel to Forecast Data in its September 24, 2001, report”

Liberty previously recommended language for SGAT Seclion 5.16.9.1. 1, whish the

Board adopted. Liberty recommended that similar language be insarted ir

QPAP, specifically:

Pursuant to the terms of an order of the Commission, Qwest
may provide CLEC-specific data that relates to the Q?”’m{»
provided that Qwest shall first initiate any procedures
necessary to protect the confidentiality and o prevent
public release of the information pending any applics
Commission procedures and further provided that Qwaest
provides such notice as the Cominission directs to the CLED
involved, in order to allow it to prosecute such procedures tp
their completion.

nio the

November 6, 2001, post-report comments. In addition, Qwest insested the ol Gwang

sentence:

Data files of participating CLEC raw data, or any subsst
thereof, will be transmitted, without charge, to the
Commission in a mutually acceptable format, protocol, and
transmissiori form.

No CLEC commented on Liberly's recommendations, The Boars and

the recommendation of Liberty, as well as the

14.2 of the QPAP by Qwest.

Addressed by the Board in its Conditional Stetement issued March 12, 2002

,m

addition of the languags in Sechon
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The Board approves the new Section 14.2 as filed by Qwest on November &,

a3
'-.-.a,;}
-

<. Providing CLECs Their Raw Data (Report p. 83; Qwest
initial brief p. 63, WCOM initial brief p. 14; AT&T reply
brief p. 21; Covad reply brief p. 14)

WCOM argued Qwest should be required to store all CLEC records with
speciiic data relevant for QPAP measurement and payments purposes, including
sxclusions, in an easy-io-access electronic form for three years after such records

have been produced and for an additional three years in an archived format.

According to WCOM, a CLEC should have the right to request access to the raw data
and business niles used to generate the reports as part of the data reconciliatibn

i s i B

AT&T raises concern that in its brief and throughout the proceeding, Qwest

retused W place a limeframe on its proffering of raw CLEC data suggesting that
st compiles this data in many different formats apart from the regulatory context
and @ trmeframe o provide the data is required. Without such a time requirement,

ATET arques the provision is meaningless since Qwest could provide the data three

are the dlate of request and still be in compliance. AT&T suggests the

aa 1o CLECSs is obvious. CLECs are requesting the data for a purpose, to

s that Chwest is complying with the requirements of its interconnection

4 and the Act. If Qwest prolongs the provision of the underlying data,

ieoess o data that could establish the violation of Qwest’s

clual andior regulatory obligation. Accordingly, additional damages could be
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accruing while the CLECs await the data. AT&T proposac

provide the data within two weeks ¢f a request.

Covad requests that "code and process” documemtation be grovidad

the data reconciliation process arguing in the absence of the basls information

"'(

determines how Qwest caplures its data and then reports # under the PiDg

no way by which a CLEC can reconcile its data with Qwest's dats. Even more

egregious, according to Covad, is that by refusing to provide this informa

forces a CLEC to incur the cosis of an audit to obtain basic

reconcile data, thereby creating the substantial possibility that Quwest will o

data challenges due to CLEC financial resource constrainis.

Qwest agreed to make CLEC raw data available upon CLEC renues!

However, Liberty determined that it is unreasonable to sel an arbitrary des

accompanying payment for failure to meet that deadiine) by wiich Qwest must

provide the data. The time needed 1o produce the raw dita s dependent up

number of factors, including ones beyond Qwest's control, including the

st

circumstances of the request, the timing of the request, and the extent of data

requested. AT&T has provided no evidence that Qwast's praposal to o

within a mutuaily acceptable time frame is unreasorable, Moreover, ATAT i

to identify any harm that a CLEC could incur if i receives the data after s we

AT&T’s arbitrary two-week deadline and late report type payment is simph

unreasonable and has no relationship 1o the FCO's expectation §

At o

contain assurances of accurate data.
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iberly concluded that Qwest should be obligated to provide the data as soon

as i feasibly can, but reasoned that more specific deadiine language would not

¢
i

3
#

seond 1o the need Tor flexibility given the size or nature of the requests that Qwest
may face. Nothing in the QPAP limits those requests sufficiently to justify firm

responss deadlines.
Liperty delermined that the QPAP should provide retention periods for

urleriving records. In considering the appropriate period of retention, Liberty pointed

=gt st e three years recommended by WCOM appeared at first blush o be a very

4 petd, considering the Kinds of information and the potentially vast amounts of
i, but recognized that the auditing and testing work to be made a part of the QPAP

may uncover not only needs for future changes, but may lay a basis for CLEC

asts for recalculation of prior payments.

Liberly recommended the QPAP should allow payments to be recalculated

wr three years (from the later of the provision of a monthly credit

st o payment due date) and it should require Qwest to retain sufficient

i demonsirate fully the basis for its calculations for long enough to meet this

recalouiation obligation. CLEC verification or recalculation efforts should be

ernporaneously with Qwest measurements. Liberty concluded

guire Qwest to maintain the records in a readily useable form for

rmainder of the required records retained in archived format for
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Liberty found Covad's request for computer code and process information to
be overly broad, but did recommend that the QPAP include a provision that Qwest's
distribution of CLEC-specific data be in a form that will allow CLECs to be able to
identify its nature and content, and that it be in a form that will allow CLECs {o
undertake the same kinds of calculations performed by Qwest.

The Board agrees that Qwest should make the CLECs data available to it as
soon as possible following a request for the data, to enable a CLEC to begin its own
reconciliation of Qwest's calculation. Though Liberty states that Qwest is obligated to
respond quickly to such requests, it recommended that specific timeframes should
not be set. Liberty suggests that flexibility is required in response time to provide this
data because of the possibility of a large number and size of requests. The Board
will accept this approach, however, specific timeframes in the future may be
necessary should this flexibility become problematic.

The Board agrees that a retention time of one year in a readily usable form
followed by a period of retention in an archived format is sufficient. Qwest has

agreed to this provision and has added language at Section 14.4 of the QPAP, as

the exient that Qwest recalculates payments made under
’“‘;izr bwn rezaz aziaﬂ:ms shari be i;mr?;ad ta ‘thm

%m

credi S"d&:”’it:ﬁk ’C}" ’}m‘ me
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event, Qwest shall maintain the records in a readily usable
format for one year. For the remaining two years, the
records may be retained in archived format. Any payment
adjustments shall be subject to interest rate provisions of
section 11.1
The Board adopts the recommendation of Liberty and the language filed by
Qwest as shown above.

D. Late Reports (Report pp. 84-86; Qwest initial brief pp. 37-38; ZTEL
initial brief p. 34; Covad initial brief p. 45; AT&T reply brief p. 16;
WCOM reply brief p. 3)

Qwest's proposed Section 14.3 included a provision for a per-day late report
payment of $500, which it viewed as providing sufficient incentive to report on time.
(west pointed to the number of states for which payments would be required and the
relationship between payment amounts and the number of days that reports are late.
Qwest cited as an example the $70,000 total payment that would apply across the 14
states for a report filed ten days after the end of the grace pericd provided for in the
QPAP.

WCOM proposed the following payment schedule for late, incomplete, and
ncorrect reports:

@ $5,000 per day for late reports

@ $1,000 per day for incomplete reports

® $1,000 per day for reports fater revised by Qwest

s $1,000 per day for reports for which a CLEC cannot gain
access to its data underlying the reports due to reasons
within Qwest's control.
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WCOM argued that its proposal would not unduly penalize Qwest, noting that
the QP AP contains a five-day grace period and an apportunily {o escape penaltias

when it can show that the cause of the delay was cutside its confrol. WCOM also

even though SBC also serves in other states thal couid apoily additional penalties

ZTEL urges the QPAP be modified fo

reperts to CLECs on a timely basis suggesting i

an incentive to complete as many reporis as possible on-fime. ZTEL

{hwest has the incentive to file ali reporis toa CLEC I

pay 5100 for each day that each individual report is ia

Covad demanded that in addition to penaliies for late reporing. the O

must be revised o require the imposition of mandatory pena

provides inaccurate reports, even where later
cormersione to an effective. reliable and durable PAP is gccurate reporting, in the

event that Qwest erroneously reporis its results under the

ar not, Qwest simultaneously opens the door to escaping the liability to which it is
fully and fairly subject, while closing the door on competition in iis beal markets,
Moreover, the potential for erroneous reporting. corected by a CLEC but withau! the
provision of any compensation, unfairly places the burden on CLECS fo ensuss
correct and accurate reporting. Finally, without creating any incentive on the par of

Qwest 1o ensure accurate and refiable reporting, Covad suggests CLECs are cast in
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the roll of "bird dogging" Qwest, continually responsible for reviewing and monioring
Qwest's monthly performance reports.

AT&T proposed the adoption of the Texas approach, which would include
higher payments and would eliminate the grace period p‘rovided for in the QPAP.

Qwest responded by noting that the CLEC proposal to apply the penalty to
each report {counting unique CLEC and state reports) couid produce a $4.2 million
payment for the same ten-day example that would cost Qwest $70,000 under Section
14.3 as now written.

Qwest indicated that WCOM was in error in asserting that the Texas Plan
included payments for the 1evsszon of data or for data access. Qwest also pointed out
that the 55,000 per day payment would yield a $700,000 (ten times the QPAP

amount as proposed) for a single monthly set of reports that were filed ten days after
the end of the grace period and suggested the CLEC proposals provided
compensation well out of proportion with the related harm, because QPAP payments

were due independently of a report’s filing. Qwest noted CLECs could still get

o thelr underlying data and request audits, regardtess of whether reporis

Liberty concluded that requiring payments for inaccurate reporis

1. Woling the vast number of mesasu
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accuracy; i.e., the level at which no payment would be required and the payment
scale that would properly correlate to the severity of any inaccuracy.

Moreover, Liberty contended the QPAP should encourage correction where
warranted, not discourage it by imposing potentially severe penalties. The better way
{o deal with the accuracy of reports is to include the issue of report accuracy into the: ‘
risk analysis used to formulate audit plans.

Liberty was similarly skeptical of liquidated payments for an inability to meet
deadlines for providing a CLEC with its specific data and concluded such payments
were unwarranted. Liberty recommended the auditing program consider CLEC-
specific and CLEC-aggregate data in its planning.

As to the appropriate payment levels, Liberty concluded that ZTEL's proposal
would produce penalties that are unreasonable on its face. While it found the Texas
payment approach to bear a much closer relationship to what 1s reasonable, it also
considered the fact that Qwest, unlike SBC (which includes both the old
Southwestern Bell and Ameritech states), is approaching its 27 1-authorization
process on a regionwide basis. The Texas Commission and the FCC may not yet |
have considered the effect of accumulating payments from the same reporting
process, but that does not mean that they will not consider this issue if the number of
SEC states where 271 approvals have been granted grows.

Liperty thus found it reasonable to examine payments in the context of the way

et

et Cavast will make reporis, which is on a 14-state consolidated basis, rather than

A

on an individua! report basis. Assuming all 14 states, the payment levels that Qweast
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proposes are substantial, but Liberty suggested that a question still existed about
whether an inducement of even that magnitude would be sufficient. The $70,000
payment that Qwest used as an example is not large when compared with the
amaunt of time and effort that will be necessary to produce QPAP monthly reports.
Liberty concluded that payments at that level should be sufficient to deal with small
delays, but should escaiate over time. Recognizing that the QPAP already includes a
grace period of one business week (five days), Liberty recommended the payments
escalate as follows:

@ Second-week reports: $500/day

® Third-week reports: $1,000/day

® Subsequent-week reports: $2,000/day.

Liberty reasoned that Qwest would still remain protected against undue growth in
payments by virtue of its ability to seek a waiver of late-report payments.

The Board agrees with Liberty regarding the penalty assessment for reports
that are on time but are missing performance results. Qwest would be required to
pay to the State a total of one-ifth of the late report amount for each missing
performance measurement, subject to a cap of the full late report amount. The Roard
also agrees that assessment for late reports should be limited to only one payment
per report and not multiplied by the number of states and number of CLECs because
the payment amounts clearly become too large.

The Board finds that assessments for inaccurate data would be difficult to set

and might discourage corrections of inaccuracies discovered by Qwest. The Board is
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in agreement that omissions and inaccuracies could be better addressed as part of
the independent auditors area of coverage if this becomes an issue. The final
payment scheme proposed by Liberty and incorporated into Section 14.3 by Qwest
seems reasonable and provides an escalation process that should incent Qwest’s
performance.

The Board endorses the various recommendations of Liberty and approves
the language of section 14.3 filed by Qwest on November 6, 2001.

Vi,  OTHER ISSUES

A, Prohibiting QPAP Payment Recovery in Rates (Report p. 86; Qwest
initial brief p. 72; Qwest reply brief p. 47; AT&T initial brief pp. 29-30;
AT&T post-report comments pp. 41-42)

In regsponse to AT&T's argument that specific language should be addad
which would preclude Qwest from recovering any QPAP payments in rates, Qwast
suggested such language is not necessary, because the FCC has already made it
clear in prior 271 orders that PAP payments may not be recovered in intersiate rates.
Qwest also noted that the requirement that wholesale rates be set according to
prescribed FCC pricing methods also precludes the inclusion of QPAP payments in
SGAT or interconnection agreement prices.

Liberty concluded that neither the FCC nor the state commissions require
guidance in how or when to determine what to do about QPAP payment recovery in
rates and that no specific language need be added to the QPAP.

In its post-report comments, AT&T again urges the Board io require inclusion

of the following language in the QPAP:
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13.10 Any payments made by Qwest as a result of the PAP
should not: 1) be included as expenses in any Qwest
revenue requirement, or 2) be reflected in increased rates to
CLECs for services and facilities provided pursuant to
Section 251(c) of the Telecommunications Act of 1996 and
priced pursuant {o Section 252(d) of the
Telecommunications Act of 1996.

ATET directs the Board's attention to the New York Order at paragraph 443,
where the FCC concluded that any attempt by a BOC to recover PAP fines through
increased rates would "seriously undermine the incentive meant to be created.”

The Board agrees with Liberty's conclusion that no specific language is
necessary to provide guidance in this matter. This is more properly an issue for
consideration in a rate case. As such, a state commission or board should cornsider
this issue on a case-by-case (state-by-state) basis and AT&T should make its
arguments at that time.

The Board endorse Liberty's conclusion that no specific language relating to

rate recovery is necessary within the QPAP.

B. No-Admissions Clause (Report pp. 86-87; ELI/Time Warner/XO initial
brief pp. 22-23; Covad initial brief pp. 44-45; Qwest reply brief pp. 51-
52)
ELITime Warner/XO and Covad argued that measurements under the PID
dooument and payments based on them should be admissible as evidence in other
proceedings. Covad suggests that the prohibition on use of evidence relating to

Qwest's payments under the QPAP is nothing more than an attempt to impose a "gag

order” on CLECSs,
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Liberty agreed that the objective information set forth in the performance
reports is strong evidence of the characteristics of Qwest's performance and that the
use of that information to show what Qwest’s performance actually was should not be
constrained. However, Liberty concluded the language included in the QPAP does
not do 50, Instead, the restrictions found in section 13.4.1 apply only to the existence
of the QPAP and 1o the making of payments thereunder. Given the multiple
purposes of the QPAP and given the availability of the underlying performance data
for use as evidence, this narrowly drawn provision constitutes a reasonable
anproach.

The specific language of Section 13.4.1 is as follows:

CLEC may not use: 1) the existence of this enforcement
ptan; or 2) Qwest's payment of Tier 1 “liquidated damages"”
or Tier 2 "assessments” as evidence that Qwest has
discriminated in the provision of any facilities or
services under Sections 251 or 252, or has violated any

state or federal law or regulation. Qwes!'s conduct
underlying its performance measures, however, are not

made inadmissible by its terms.
The Board finds that the language of Section 13.4.1 specifically indicates that
tawest's conduct can be used by the CLEC to show Qwest's performance level. The
reslriction is very limited and specific and the Board finds the restriction to be

appropriale. As Qwest notes, many of the standards used to determine payment

abligations under the QPAP exceed obligations it would otherwise be required to

: b
Mesl.

R ‘ %@%&%WMWWWWWMMM,
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The Board endorses the recommendation of Liberty and adopts the language
of Section 13.4.1 as shown above.

C. Qwest's Responses to FCC-initiated Changes (Report p. 87; Qwest
initial brief pp. 40-41; Qwest post-report cornments p. 16)

Qwest proposed three changes it maintained were the resuit of informal FCC

inpui. These included:

@ Eliminating two families of OP-3 sub-measurements, so that
no missed order would go uncompensated (accomplishable
by striking footnote "c" to QPAP Attachment 1).

® Removing the adjusiment for Commission rate orders, which

adjustments had the effect of reducing the total amount at
risk under the QPAP.

® Making two changes in the statistical values used to test Tier
2 parity measurements.

There were no objections to these changes by any participant. They should be

incorporated into the QPAP.

The Board should endorse the recommendation of Liberty that these changes

be incorporated into the QPAP.

D. Specification of State Commission Powers (Report p. 87; Qwest post-
report comments p. 16)

Section 12.3 provides that a state commission may recommend to the FCC
that Qwest be prohibited from offering in-region interlL ATA services to new custormers
in the event that the annuai cap is reached.

Liberty noted that apart from the QPAP, a state commission could recommend

such relief for innumerable reasons other than the fact that Qwest reaches an
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arbitrary cap in a performance plan. A state commission could also recommend
some other relief when Qwest reaches a cap. Liberty viewed this section as utterly
valueless in providing state commissions with any power that they do not already
pOSSEss.

Further, Liberty suggested that it could only be read as an indication thata

slate commission approving the plan has agreed in advance that it would self limit it

Ux

authority to respond to future circumstances. That not being the case, the provision
should be stricken in order not to cloud the legitimacy of or weight to be given toany
future state commission action other than the ones recited in the QPAP.

The Board endorses the recommendation of Liberty that Section 12.3 (as

proposed by Qwest in its initial filing) be eliminated.

SUMMARY
Assuming Qwest implements each of the conclusions as directed by the Board
throughout this conditional statement, the Board is prepared to indicate at this time
that the QPAP will provide assurance that the local market will remain open after
Qwest receives approval from the FCC to provide in-region interLATA service in
iowa, Additionally, the QPAP is likely to provide incentives that are sufficient to foster

post-entry checklist compliance. This conditional statement indicating these




DOCKET NOS. INU-00-2, SPU-00-11
PAGE 164

requirements are satisfied is subject to the same limitations noted earlier in this
statemnent related to other proceedings and processes.

UTILITIES BOARD

/s! Diane Munns

/s/ Mark O. Lambert

ATTEST:

fs{ Judi K. Cooper /s/ Elliott Smith
Executive Secretary

Dated at Des Moines, lowa, this 7" day of May, 2002.




State Cupitol Building, 500 East Capitol Avenue, Pierre, South Dakota 57501-5070
May 6, 2002

Cheri McComsey Wittler
Frecision Reparting Ltd.
105 &, tuclid Ave.
Pierre, SD 57501

RE: Inthe Matter of the Investigation into Qwest Corporation's Compliance with
Section 271 of the Telecommunications Act of 1896
TCO1-165

Dear Ms. McComsey Wittler:

Enclosed please find Staff's exhibit #5. This is a late-filed exhibit that is baing
submitted pursuant to a request for information at the above referenced hearing.
By a copy of this letter and exhibit, | am serving the parties of record. Should you
have any questions, please do not hesitate to contact me.

Sincerely,
v/-’:“/ ~ }? - //’7
e ‘».\ N Ao . [z f A i
Vi 2T A 1755 .,

Kafen E. Cremer
Staff Attorney

oo Parties of Record



May 9, 2002

Debra Elofson SOUTH DAKOTA PUE
Executive Director UTILITIES COMMISS
Pubtic Utilities Commission ‘

500 E. Capitol

Pierre, SD 57501

RE.  Inthe Matter of the Investigation into Qwest Corporation's Complianc
Section 271 of the Telecommunications Act of 1996
TCO1-165

Dear Ms. Elofson:

During the hearing of the above-captioned matter the question of the time pe
pertaining to Verizon's 80,000 lost orders was asked of Mr. Stacy, Staff's wi
Staff's response is as follows:

The 80,000 orders were lost within the first month after 271 relief
Please file this in the above referenced docket.

Sincerely,

z‘\z ra
[y S b , A
Y /(I‘I b?»’}‘:_’v _,) Lt {72? {:,}Z . {) 7?'1. ,Z/'}L )

Karen E. Cremer
Staff Attorney

ra

cc: All parties of record

g
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st Corporation is attaching to this letter Exhibit 80 to be included in the

of the 271 proceedings. This exhibit was offered by William
nardson on April 30, 2002.
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record now. We'll break for 15 minutes.
{Recess taken from 4:33 p.m. to 4:55 p.m.)
MR. ANTONUK: Let's resume with Ms. Reily.
MR, DIXON: [ want to note [ will be
leaving the workshops for Tuesday and Wednesday and 1
vnderstand things can go on. Mr. Warner may try and
he present but I'don't want anybody to think that I
snubbed anybody; I just have to go to another job.
MS. REILY: We'll struggle on.
DIRECT EXAMINATION
BY MS. REILY:
£ Dr. Griffing, will you state your full
namne and business address for the record, please?
MR. ANTONUK: Have you been sworn?
MR. GRIFFING: Earlier workshops not this

one.
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MR. ANTONUK: Let's start again in case

if's getting a little stale.

MARLON GRIFFING,
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having been first duly sworn, was examined and
testified as follows:

MR. ANTONUK: Okay, Ms. Reily, I'm sorry.

Q (BY MS.REILY) Now, could you please

state your true name and business address for the
record, please?

MR. ANTONUK: None of that false identity

you were going to give us a minute ago.

A Iam Dr. Marlon Griffing. [ am commonly
known as Buster, a name that precedes my birth and my
mom still loves me and I love her. 1live at 1735
Crestline Drive in Lincoln, Nebraska.

Q  And you are the Dr. Marlon Griffing that
prefiled testimony regarding Qwest QPAP in this case
on behalf of the New Mexico advocacy staff?

A Yes.

Q Could you briefly summarize your
background and witness qualifications, leaving your
mother out of it, please?

MR. ANTONUK: Although I'm dying to hear
what she's got to do with it.

MR. DIXON: She probably helped prepare
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the testimony.
THE WITNESS: She could, but she didn't.

A Thave a Ph.D. in economics from the
University of Nebraska, Lincoln. Tworked two vears
as an economic analyst at the Nebraska Public Service
Commission before going to work as a senior analvsi
for QSI Consulting. The New Mexico Public Regulation
Commission advocacy staff has hired Q81 and I'm
providing consulting services under that contract.

Q Inaddition to your prefiled testimony, do
you have testimony responsive to the live testimony
given by Qwest's witnesses in session 9 week before
last?

A Ido; I have some responses to the
testimony of Carl Inouye. Sorry, that goes back 1o
it's Inouye but -- but the senator from Hawaii and
the Watergate hearings, it's like a duck seeing its
mother or something.

There are three issues that relate to

economics I would like to discuss and one other about
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governance.

Mr. Inouye in his testimony focused a lot
on the costs or the payments to CLECs relative to the
cost of CLECs and T would like to state that the

better rule here, the first rule in economics is we

116

look at marginal benefit versus marginal cost of the
economic agent we're trying to chunge the behavior of
or influence the behavior of.

And first ard foremost, that's Qwest. So
we need to look at Qwest's marginal benefit and s
marginal cost of certain actions in this cage whether
or not they comply with a QPAP standards of
performance for various performance measures,

This rule is often stated as marginal
revenue equals marginal costs. In economics you get
it in principles, you get it in intermediate and vou
get it in graduate school and it goes from text fo
graphs to calculus but the point is the same. You

compare the cost of the actor to the benefits of the



9 maximizing company, we would expect Qwest to go phead
10 and not comply.

11 Now, how do we determiﬁe what is enough

12 the form of payment? We could do extensive studies,
13 we could do market share analysis and predict that

14 Qwest will gain X number of customers or retain X

15 number of customers from non-compliant behavior. We
16 could compare that to the costs or we can let payment
17 penalties for individual performance measures and

18 overall that is not have a cap on overall paymeants

19 rise to meet the level necessary.

20 The advantiage of that is it's

21 administratively much simpier. You don't have te

22 devote teams of people like me or marketing

23 specialists or whoever to try and predict the future.

24 You let the actions occur as necessary.

25 If Qwest, just for example, not saying

118

1 this will happen, continues to perform below a

2 compliance standard for a particular performuance
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measure for six, seven, eight consecutive months,
it's probably a safe assumption that with the rising
costs their marginal revenues from that non-
compliance are grearer than their marginal costs.
So if we let the costs rise to meat the
revenues, the problem will take care of itself. The
same with a total cap. If you cap the total
payments, you've set a cap on the marginal cost to
Qwest. It's a rule of economics that if you have
something priced too low, they will -- or they will
produce too much of it in relation to the revenues.
So Ithink it's important that we don't
have caps on either of the form of a top payment for
individual performance measures capped after six
months of consecutive performance or for an overuil
cap.
Moving to the second point, and this is
where Qwest may have a point. There is a concept in
economics called moral hazard. That's where vou zet
economic agents undertaking actions, especially when
they cannot be monitored contrary to what would
otherwise be expected of them or what is contrary 1o

public policy.
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Qwest's point has been that CLECs if the

payments for Tier 1, payments get too high, CLE
will have an incentive to cause non-compliance,
they'll gain the system somehow, save up ail their
orders, send them all in at once, take actions that

they otherwise wouldn't do with supposediy the
§ 3

incentive that they'll gain more from haviag faflur

than they will have having Qwest complv.

This is possible. It could happen. Hut

&

again, you would have to do extensive ¢t

CLEC costs were to pin those dowa andd

number.

MR, ANTONUK: Arcot vou faw

exactly the other side of the same ool m
looking at marginal cost versus s

Qwest incentives can be said to be & ma

netiing gain and Joss? st thet ez

CLEGCs if you get a peaalty structiure th

et

gets out of proportion 16 their v



20 THE WITNESS: 1tis. Let me goon 4

2

o

little bit.

22 MR. ANTONUK: Go shead.

23 THE WITNESS: 1t's certainly possible.

24 However, 1 think it's only a short-term st

25 phone company gets in, hits and runs and kes

120

1 money off. 1don't think if vou're in the bush

2 for the long run, a strategy of cau
3 performance for your ows customes
4 1 think you start to losg m

5 and your profits start te fall fustor thas ¢

6 additional profits vou set from ¢
i ¥ &

7 high relative to your cosls

8 MR, ANTONUK: A

9 there an analog on Quwest's sids

10 out of compliancs for mors thas faid

11 fairly temporary period
12 into a whole series of lomen

13 losing credibility with the FPOT
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25 out; let's let economics rule but did economcs nle

1 and are the — did economics rale when

2 benchmark measures were set, nit the

3 Now I'm talking about the o1

4 90 percent within X days

o

OF AT

5 days. Tell me what vou think =

6 Because that's where in gspl

7 you're talking about

8 stumbling block for e,

9 You know, if thos

10 level and change o stirie

11 then I'm not sore yous ¢an

12 violating a rule werely b

13 that while it still o

14 cheaper to do it bt it gy

15 Qwest to compete if it hus 1 5

16 with ever-incrogs

17 any sense?

poeehs
o0

THE WiTH
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the benchmarks were set in the OS5 fest

collaborative. Qwest agreed to every om

because I think subject 10 corree
great majority of them in negotist
with the CLECs and the sta

an economist you cap s

factored in {13 cost bevauss 11

better than anyone el
getting 271 approvat -

OSS test, and they st

at the time thes OFS &

least heavily influence the

say, now we know |

road. We're going ©

you know thut carrot o

10 worth @

11




13 is okay or X days is okay. They didn't know how much
14 it was going to cost them. They knew {'m sure w

15 least to some degree operationally what it was gomny

16 to mean to have to comply with that, But if the

17 price they have to pay to do that, what you're

18 is it could be in an order of magnitude higher of

19 what they ever could have conceived of?

20 THE WITNESS: That can happes to anvons.

21 You can miss, underestimate your ¢

135

i THE WITNESS: And dhere e w

2 there shonid be, will be, the &

3 other things, procedursl caps

4 that would cut !



7 out of business because they're, I dont know.
& $100 million a month in QPAPs it's not dest

9 even allow for that but something outlandish

10

11

12

13

14

16

17

18

N
s
i

grgel o

that we've got the procedural cap that tgoers 2

review. And if it turps out the pavinents
set too high, they can go down.
MR. ANTONUK: Okay.

A Returning to mosal kazaed for 2 s

what their costs arg, the apgrop

to just lower the Tier | payvmenis bt 1o lower e

remove the moral harad, tha s

s

CLECs, but at the ssme thime fv

raise the Tier 2 pavineats b

why costs or profi

costs or profits to Qwest
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CLECs would be as they gain customers, the market
would become more competitive, everybody's profits
would be falling. Qwest is a monopolist. [t starts
out at a higher profit per customer level. They've
got more to lose.

Therefore, you've got this disconnect.

You've got to somehow bridge this gap between CLEC
gain and Qwest gain in order to get Qwest's

attention. That's part of at least the rationale

behind the Tier 2 payments. That's one of the things
that is not easy to measure. Simply said, Tier 2

will make up that gap.

5o if you're going to lower Tier 1, at the
same time you ought to think about raising Tier 2 or
at least let the sum of them rise so that the joint
marginal cost of Tier | and Tier 2 payments for Qwest
can rise if it's necessary, if a record of
noncompliance continues, non compliance ensues,

- We've caly seen Qwest suggest that Tier 2
payments should be reduced. Not any of the
discussion like this. If you're going to talk about
reducing Tier | payments then you've got 1o talk

about allowing Tier 2 paymenis to rise.
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about allowing Tier 2 payments to rise.

127

behavior to be motivated by a desire for its own gain
or for a desire to penalize a competitor
economically, by moving into Tier 2, you're not
taking Qwest off the hook at all but you're removing
at least half of that two-pronged potential CLEC
incentive?
THE WITNESS: Right, right.
MR. ANTONUK: Okay. 1understand now.
A The third economic point, the effective
date of the QPAP, I advocate a QPAP that goes into
effect before approval by the FCC of Qwesi 271
application in any state. There is going to be a gap
of at least four months by my calculations, which
'l go through, following the completion of 08§
testing, which Mr. Inouye said served as an incentive
for Qwest to get its cornpliance rate up. And I agree

completely with that. Then once they get approval,
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

TER OF THE ANALYSIS INTO QWEST
FHON'S COMPLIANCE WITH SECTION
FOFTHE TELECOMMUNICATIONS ACT OF

Docket No. TCO1-165

NOTICE OF APPEARANCE OF ADDITIONAL COUNSEL
ON BEHALF OF INTERVENOR BLACK HILLS FIBERCOM, L.L.C.

Intervenor Black Hills FiberCom, L.L.C. hereby submits notice of the appearance of

silditional counsel in this matter, and requests that all future pleadings, correspondence

i

Bneluding vmails) and contacts related to this matter be directed to the following counsel as one
#fthe attorneys on behalf of Intervenor Black Hills FiberCom, L.L.C.:
Linden R. Evans

(Street Address)

Black Hills Corporation
625 Ninth Street, 6™ Floor
Rapid City, SD 57701

(Post Office Address)
Black Hills Corporation
P.O. Box 1400

Rapid City, SD 57709

Tel: 605.721.2305
Fax: 605.721.2550
Email: levans@bh-corp.com

Daated this the Z’& day of May 2002,

BLACK HILLS CORPORATION

g
By 2t (e ot

e Lilj)den R. Evans
" P.O.Box 1400
625 Ninth Street, 6 Floor
Rapid City, SD 57701

Attorney for Black Hills FiberCom, L.L.C.
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Debra Elofson

Exeeutive Director
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500 East Capitol Avenue
Prerre, 51 37501

Rer  Inthe Matter of the Analysis into Qwest Corporation’s Compliance with
Section 271(c) of the Telecommunications Act of 1996. TCO1-165

Dear Ms. Elofson:

Enclosed for filing are thie original and ten copies of an AT& T s Mation to
Reopen Proceedings. Please call me if there are any questions.

Sincerely,

|
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Ciary'B. Witt
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE ANALYSIS INTO QWEST )
CORPORATION’S COMPLIANCE WITH SECTION )
271(C) OF THE TELECOMMUNICATIONS ACT OF )
1996 )

Doecket Vo, TCOHI-165

AT&T’s MOTION TO REOPEN PROCEEDINGS
AT&T Communications of the Midwest, Inc. (“AT&T™) submits the fotfowing

Motion to Reopen Proceedings in the above-referenced docket. By this Motion. AT&T

eeks an order from this Commission reopening the record in these 271 proceedings in
order to allow admission of additional evidence relating to certain unfiled. secret
agreements between Qwest and some new entrants. These agreements relate direetly 1o
the provision of interconnection services by Qwest, but were not filed as they shoukbd
have been in accordance with 47 U.S.C. §§251 and 252. As grounds for this Motion,
ATE&T states as follows:

BACKGROUND

In February, 2002, the Minnesota Department of Commierce (“DOC™ filed 5

complaint against Qwest Corporation before the Minnesota Pubiic Utilities Commissios

("MPUC™." The DOC’s complaint alleges that between July 14, 1999 and Juls

(ywest Corporation and its predecessor U § WEST (collectively and separatety “Owe

entered into a series of confidential agreements with competitive focal exchang

("CLECs™) that Qwest was required to file with the MPUC under 47 U SO

complaint identifies eleven (11) such agreements comtaining twenty-four {243

P

' See In the Matter of the Complaint of the Minnesota Departrient i 4
Corporation Regerding Unfiled Agreements, Before the Minnesata Pubiic Ll
Docket No. P-421/C-02-197, OAH Docket No. 6-2500-}478§2-2.



independent provisions that Qwest was required to file, but failed or refusad ta

complaint alleges that by making the terms and conditions set forth i th

available only to the party CLEC and not to other CLECs, Qrwest violated the

nondiscrimination provisions of the federal Telecommunications A
47 U.S.C. §251(b) and 47 U.8.C. §251(c).

The complaint further alleges that Qwest’s violations of 47

were knowing and intentional. Accordingly, the complaint as

engaged in anticompetitive conduct. and for penalties and other remed

At present, none of the agreements which are the subject mat

complaint are currently on the record here. However, AT&T submits ber

agreements should be considered in these instant proceedings, been

and refer to: a) Qwest’s inability and lack of willingness to o

nondiscriminatory basis: b) violations of federal law by Owest, w

interest implications affecting Qwest’s application for authe

services under 47 U.S.C. 271; and ¢) the sifercing of )

other section 271 proceedings, which (Qwest spectiically |
which now impugns the completeness and integrity of the ¢
AT&T s Motion seeks to reopen these procg

take further evidence and decide whether and to swhat ¢

hindered or otherwise adversely affected the Comm




vl LY, alid LIS PUUHIC HIIRETESL aelermination.

ARGUMENT

A. The agreements at issue here directly reflect upon Qwest’s
upwillingness and inability to provide interconunection
on a nondiscriminatery basis.

AT&T’s review of the agreements at issue here reveais that each of ther &

reflects upon Qwest’s unwillingness and inability to provide interconnection to €11

on a nondiscriminatory basis. More specifically, AT&T finds the follow

conditions, while not by any means an exhaustive list, to be amony the
preferential treatment of some CLECs by Qwest:
Qwest offered Eschelon a dedicated on-site provisioning

offering AT&T only a single individual representative, with ¢
presence, multiple additional responsibilities, and Heited avait

2. Qwest also offered Eschelon the opportunity to “cons
in exchange for a ten percent reduction in “aggregate bl
purchases made by Eschelon from Qwast,” while at the
AT&T s request for UNE-P testing accommuodation in

3. Qwest provided Eschelon a $13.00 per-ling
later increased to $16.00) ostensibly as compes
to provide accurate recording of access minutes tf
files (“DUF™), while AT&T and other carvier
accurate recording in order to properly bitl acecss

4. Qwest provided a similar $2.00 per-line per-mionth eredis
for intraLATA toll traffic terminating to £z
knowingly provided inaccurate access rmnrdx ol
traffic, while forcing other carriers to negotiate ¢
the ground up.

5. Qwest agreed 1o provide Covad with more favorable
terms than any other carrier. including AT&T.

* AT&T is informed, and believes. that Eschelon disp

maintains instead that the additional $3.00 payment per line

-
X




were voluntarily negotiated througheut Qw
requiring AT&T and other carriers to negotiate sach ad
by-state basis only.

In each of these instances. Qwest provide

services to one CLEC without making the sume

clear that Qwest has engaged in discrimination amx

CLECs over another, 'What remains snclenr is th

discrimination have also occurred, Wi

at 1ssue here, any Commission decizion on

based on an incomplete record. AT&T there

the record in this matier, and conduct the e

Hed in

to which these agreements have r

within the state.

B. Thesc agreements show Owy
faw, and that in Dern cer

Aside from the diserimin
matter of Qwest’s fatlure and refusal ¢

agreements, in violation of 47 125

for the public interest analys
this regard:

Furthermore, we
engaged 1 discrn
comply with siate
the success of the
farge extent, on
with new entran
statutory ohligat
discriminatory conds
telecommunicationg

fes



that the BOC s local market is, or wi
the BOC has received intert .«I A& aeth

As the FCC has noted, the very

compliance; however, that compliance is at

implementation ot the ecial agreements, 6 s

competitors and regulators alike, not only

successful, but also undermin

record in this case.

Qwest has repeatediy

mterconnection throughout the state.

its 271 application.’ Yet. the eviden

1s in fact not being provided ina+

unaware oI the existence of thes

assertions of Qwest in this repard.
of competition. Furthermore

Qwest has the burden, under the Agt

approval for them. By failing te de

compliance with tiwe |

Commission, but its compets

In addition. the

and seek approval Tor the

" i the Matter of the 4p
Act of 1934, as Amended e i
(1997), at para. 397,



and undermined the Commission’s ability to property

accordance with the public interest.

At the very least, the discovery of these sp

investigation. The question of whether these proceed

misrepresentations by the apphicant Que

Commission’s integrity. and a proper respect for {f

C. The attempt by Owes
and other proceedings opug
completeness of the recard

In at least one Instance, OJw

its competitors——FEschelog

application in all fourteen stafes.

s,

competitors, (Jwest not only dis

important critic in the very proc

competitors.

This 15 vet another n

record tn this case. (hwest’s g

hearing evidence froma g

Now that these SETeCHng:

5,



o The continuing failure of Qwest over a pericsd sparin

convert resale lines to UNE-E, in violation of i1s mteres

e A lack of proper support and training for Qw

UNE-E service;

o A failure by Qwest to provide accurate datly «

Eschelon can bill interexchange carriers

¢ Qwest’s reporting of Eschelon's

the Regional Oversight Committoe {7

occurred.
®  Qwest’s reporting of nearhy

despite the fact that alf of

naccurate.

e Harm to Eschelon ond o e

of UNE-P’s avatlability

e Harm to consumers and conpeii

adequate and timely test

AT&T believes that the el
carriers is vital to maintaining

record 1s flawed as the regult of

271 application simply will not

5 o - S .
© See Affidavit of J. Jeffery Oxiey, at

ot
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Qwest Corporation

Eschelon Telecom. |
other Competitive Lt
in delaying AT& T s

UNE-P Lines

Pliad i bSO miScnoiie

2

Throughout the st
than 350 TN

UNE-E or UNE S

-
3,

according
UNE Star.”

Ol

custemer i

Eschelon
PINTE-E R
* Qwest refer
WL See O
Comnteros,
Docket No.




(“UNE-E Amendment™ ). and two ai
approved by the Minnesota P{i%‘shc L
(collectively "UNE-E Amendments
combination with rates fm erthanr
access charges, which i :
service 1s measured), L
no usage component mr 10 i i
4. The U !
customers to UNE-E.
and a half later. Escl stith
UNE-E bills. Eschelon arder
provides Eschelon with «
Amendments. Instead, 2,.2‘2-
discount, The UNE-
the resale bills to the
subject of debate,
this process is an ag pro
mnstructed Fschelon to pe
difference hel.wcm’ the
billed for UNE-E Hine
the same as i’“‘sﬁt‘: twm ¥
different from re
calculation. and Esch
complete informatios
5. The mazn
supposed to be an interim
E Agreement in Movemb
a resale bill until Ow
this process would be i
not in plac ¢. arui b

ser
pprm wmz i
Eschelon’s

proper prc:;c

' Although LINE
not, 43 i pracicai Mt
arde'ri. See infra

H
i

ey A g

There are us
P, the CLEC pay
distinguishable ¢
rated. See hiy
record and bill ac
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resulted in adverse end-user customer impact (ined
customers did not always experience the fpact
order activity). Eschelon objected to the adverse cu
resousces that Eschelon had to L\pemf o deal
to escalate virtually every pmhkm in ?*».:m
intensive manual review of the UNE-E service
Toni Dubuque and Chris Siewart of Qwest iold £
error rate for UNE-E service orders was ai;‘mfé:
error rate to Eschelon since then, Although 8
has substantially reduced the nuniber of errorg
Some customer-affecting problems st
review of the UNE-E service orders Tut
frequently. If Qwest discontinues 1ts review, ke
problems will re-surface.

7. Eschelon was exp
using UNE-E. UNE-E G%%Cﬂtmfl’y provides
Initially, Qwest required Eschelon to o
Significant problems arose when & cu
often because the features did not i
problems would be addressed kv
System (CCMS). On Juby 33, 2004 1]
to the interconnection agreement frof
charges) to modity the product ter 4
Amendments. These ame mhugw,
without requiring a change
majority of Eschelon’s UK
Amendments, (west operatio
product that the product man:
are knowledgeable about i1, ¥
experienced. Both the servige
untrained to provide the N
resources and manual etffort by botlh
UNE-E orders will never flow §m
Eschelon would have been
Qwest could not provide

8. Other than sorme
describe and support the TNE-E
Qwest’s Product Catalog on O
hitp//www.gwest comdwho

f»h l")wca:t % HOT |

oty

* Owest s required to
Agreement, whiels prosvi
business processe
Interconnection Agreement /

R R s

R
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Agreement.
purpose of deve }wg
not vet occurred.

11 :
P lines for purpost
Definition (P10 ds
how the lines a ;‘p
recently, Eschelo i
to UNE-P lines in arp ‘
Qwest changed s repx
January of 2007 so th
as UNE-P Ii ines, SM.

12 J
One hxmdred per
however, are 1
these circumsic
reflects the i‘.j' 4
problems that
UNE-E orders. wi
Eschelon has typet
correctly by we
provisioned properly
‘mcauw Ju: é{fﬂf;ﬂ% 1
indicat '
service ordu‘ i
Therefore, i}m
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" Thyis is true for Oin

tu!u: cafe of mc :iémg

Alihrmvu s




Efforts to Move to UNE-P in 2000 Failed Beep
Need to Move to UNE-E

¢ Product )

13 In mid-May of 2000, Eschelon began «
lines. At that time, Qwest did not provide mfornwtion a
UNE-P on its web-site, and it took more than four mont
information from Qwest. When Eschelon finally obtuneg
list was incomplete and unclear.

14. In the absence of receiving
from Qwest and in the process of (‘mnp:in
attempted to test availability of various feat
employee lines) in Minngsota, The UN
ieaturuz mdudlm, Q\wx i If‘ it’m' of fes

. nmhxl ity to ph\c fong distanee oo
. loss of features
. inability to forward cally

15, End-user cusie
problems harm a CLEC s reg
due to the time and resources ng
16. Eschelon describe
Arizona Corporation Conumissic
Addressing UNE Combinations, b rg
with § 271 of the Teleconmg "es:‘:f,fg;%;;‘“ :
0238 (Sept. 21, 20003 (" Avizona
Morrisette (same). During ihs;r weed
Morrisette of Eschelon participate
the serious problems with Chwest's
17. On October 12, 2
Qwest to be filed with the Minne
provide Eschelon with reasonable
the draft Complaint in a 3- rm s
Eschelon™s Arizona UNE-F (
personally handed this binder of ¢
meeting with Qwest in Dleaver, ()
Andru McKenney, and others §
the UNE-P issues and draft Comy
W()fkﬁh()p the same week, Ma. Ok
draft Complaint and supporting mab

o g n ,
The Complaint also alieged dy




I8, On November 13, 2000, Eschelon and U
Amendment. The problems with UNE-P were not solved i
was promised that its custamer bimf woilld be moved t
problems. One of the advantages of the UNE-E An
Qwest would convert Eschelon’s hzm o b
placing individual Local Service Requests (L%
described above. however, although Esc hdsﬁ 18
the UNE-E pricing. Qwest has failed to convert the

19. Now, due to billing. prov monu%g GH
Eschelon must, at this late date. begin the proc i

customers to UNE-P. Although Eschelon hag {11, 2
agreement to UNE-P pricing since before 200
UNE-P pricing until the lines are converted.
completed. Tt will take a minimum of seven
well as additional resources, to complete. i'
not go well, Eschelon will ikely e
that, through the diligent, res
Qwest has been forced to
the transition to work much
2000.

Lack of Early UINE-P f‘.}s( Has Oy
Customers

to trial orders to test provisioning
and would have addressed issue
21, IWATET
resources to perform such at
devote resources 10 resoiving
worked properly. Eschelon -
problems associated with 2.;-71
diverting Eschelon’s effors
the first quarter of 2001 - w
Qwest was tefling Eschelon tha
Eschelon’s concerns would be ooy
conversion never nccurred. ff;_hf::
somewhat different wayﬂ; ?’? ﬁw
Eschelon was fearning g ii
not happening. Fschelo
from that test to ciewz"mnm the ¥
have had a better chance « i




at this late date. Although Qwest mav claim now that 1
problems would have been identified or resolved as
Qwest prevented that knowledge from being acgtiire

22 Identifying and solving the probleps carn
CLECs, in addition to AT&T. For example, upon ind
identified that Qwest is not providing complete anc
CLECs can bill interexchange carriers access ¢l
AT&T was tinally allowed to test the U\
represents a loss of revenue to CLECs
believes are missing from the DUF records. &
substantial. In addition. Eschelon has a!r’c‘ﬁdﬁ;
at‘tempt to addre‘ss this issfuc

conduct its test as ruquasted Lsdxdmn xh\mm 1
lose the significant revenues that it has lost b
have been verified earlier and steps mmd h“x
time. Now, the problem is still unresel

23, The issue of missing swiiched o
harm created by missing minutes is signiiicant,
magnitude of the switched acce

Assume Qwest Access Lines: 18M

Assume 5% CLEC facility based murkes

Assume Missing Usage per |
month = 120 missing MO}

Assume Jan-01 as Date tha me

Assume composile access ke
900K A/L * 15 months * 120 n

= 534 million impact to CLEC tud
to CLECs

24, Qwest may clain that these
that is the point. These number: a;m i
would have exposed the problem
and correct the issue.

25, The delay in the ATRT UHE
competitors and conpetition are harmed bn
engage in anti~-competitive corrliet o :

that Qwest has been able to do
(now WorldCom) i Minneseis and




conduct sends a message to CLECs the
all. if the objectives of a comp
Qwest, smaller CLECs have ¢

26, Eschelon and othe
Ultimately, Minnesota end-u
to receive the full benehits

Y

s

FURTHER AFFIANT SAYETH NOT.

Dated thig 18th day of Apsil

STATE OF MIN

COUNTY OF HEP

SL

H
;

BECRIBED AND
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BEFORE THE PUBLIC UTILITY
OF THE STATE (¥ 80

IN THE MATTER OF THE AN/

CORPORATION’S COMPLIAT y
271(C) OF THE TELECOMM i
1996 ¥

As stated in previous Statemenis

in the States of Montana, Nebra:

plan without limitation.

On Mav | 3% the Federal

Opinion and COrder on the Bei]

appropri:m: w**‘b*dw% i an eveds
both measures and remedic
Commissions will conby
other states in order for sugl
reflect actual commerciud e
that both the Georgia o

to BeilScuth's 808
anticipate that these state
work aud the work of ¢
to most acuzmwiv reflc
marketplace” ... Baoth m:;:a
continue to subject Pl
their on-going proce:

" Memorandum Opinson g
Telecommunicarions, ns
S’ei’wwv I Georgia and Loy

“id at T294{footnote omitted)




to expect that these commissions conid orshif
BellSouth's performance is deficiens POst uppe

The FCC’s Order speaks for itself

that it and not the relevant public uilities

¥

the QPAP.

Respectfully submitted on May 16, 2¢

Y id at T300.
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Sincerely,
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Debra Elofson. Executive Director
SD Public Utilities Commission
500 East Capitol

Pierre, SD 57501

Re:

Dear Ms. Elofson:

Enclosed please find an op

o  Qwest Corporation’s €
e Qwest Corporation’s

e Qwest Corporation’s
{(Interconnection, €

“olin
Compensation): and Che
o Qwest Comporation
Subloop Unbundling
o  Qwest Corporation’s
Unbundled Network
¢ Qwest Corporation’s (J
Section 272, and Track A
o Qwest Corporati
o Owest Corporation’s
e Qwest Corporation’s
Performance. and D
e OQwest Corporation’s

{
¢

sap T e X
5

Also included are the |




e Qwest Exhibit 81

»  Qwest Exhibit 814

r
4

e Qwest Exhibit &

z-,«

e Qwest b

@ Qwest Ex}

Thank vou for vour cow

Enclosures

Ce: Steven Welg
David A. €
Greg

Tom Welk
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BEFORE THE PUBLIC UTILI
OF THE 8TATE OF sOU

| INTHE MATTER OF THE ANALYSIS OF
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| WITH SECTION 271 (c) OF THE

| TELECOMMUNICATIONS ACT OF

vicst C mpmatmn ﬁpc:nmg Pmb
Items 3,7, 8,9, 10, and 1

o Qwest Corporation’s Post-Hear
(Interconnection, Collocation):

e Qwu;f Lorpomuon A
Subloop Unbundling, Packet

o Qwest Corporation’s Opening |
Unbundled Network Eleme

o Qwest Cmpnmtmﬂ“g Open
Section 272, and Track A

e Qwest Corporation’s ’c: st

Qumsi L Orparmmn

o (Qwest Exhibit 81

o Chwest Exhibil 81 A

e Quwest Exhibit §2

o Qwest Exhibit 824

e Owest Exlnbit &

-
pEt




o Quwest Exhibit 84

e Qwest Exhibit

that was filed with the South Dakota Pul
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e

3
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Steven H. Weigler

ATE&T Commmunications of the Midwest
1875 Lawrence Street

Denver, CO

Black Hills Fiber Com

Gregory J. Bernard

Morrill, Thomas, Neoney & Braun
PO Box 8108

Rapid City, SD 57709

Midcontinent Communications
David A. Gerdes
May, Adam, Gerdes & Thompson LLP
503 S. Pierre St
Pierre, SD 57501-0160
Re:  Docket No. TCO1-165

Dear Counsel:

Enclosed please find:

s Qwest Corporation’s Overview Post-H
e  Qwest Corporation’s Qmﬂimg Poat-He
Items 3,7, 8,9, 10, and 121;

Qwest Corporaiioﬂ Pns{ H.,m

Subiom unhunclmm PJCEM Swit
= Qwest Corporation’s Opening P
Unbundled Network Elements R
e Qwest Corporation’s Opening B
Section 272, and Track A:

Boise-141224.1 00291 64-60073




)

e Qwest Corporation’s Post-Hearing Brief In Suppert of the

e Qwest Corporation’s Opening Post-Hearing Briel on 1

o Qwest Corporation’s Opening Post-Hearing
Performance, and Data Reconciliation); and

o Qwest Corporation's Notice of Additional Exiubiis.

i

Briel on Perl

Also included are the following Exhibits:
o  Qwest Exhibit 81

e  Qwest Exhibit 814

o Qwest Exhibit 82

e (Qwest Extubit 824

o (Jwest Exhibit 83
o Quwest Exhitit 84

e (west Exhibit 83

Enclosures
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BEFORE THE
PUBLIC UTILITIES COMMISEION
STATE OF SOUTH DAROTA

IN THE MATTER OF THE ANALYSIS INTO )
QWEST CORPORATION'S COMPLIANCE )
WITH SECTION 271 (C) OF THE )
TELECOMMUNICATIONS ACT OF 1996 )

B

QWEST CORPORATION'S OVERVIEW POST-

Tntroduciion

Qwest Corporation’s {Qwest’s) opening pasi-he

roadmap for the South Dakota Public Utilities ¢

Qwest filed its Perition for Conrnis
Region InterLATA Market { Tnler Secsion .
(*‘Petition”) on October 24, 2630317 Chueest prg

witnesses. Three intervenor Competitive Local B

Communications {“Midco™), Black Hills 14

of the Midwest, Inc. ("AT&T™}, and the
comments in response to Qwest’s Petivion, F

Qwest, this matter came before the o




The Section 271 Regurin

Section 271 of the Telecommunications Aet ¢

L

under which Qwest may be granted authoriiy o

originating in the state of South Dakotq.

apply to the FCC for authorization 1o pro

state. Before making its determinution. the |

commiission regarding Track A and the competiti

proceeding has been to provide thiz

Qwest’s compliance.

Although the FCC's duty 1o ¢

&

presenting evidence on all aspects

This evidence demonstrates that

(1) meets the requirenies

U.S.C.8271(c)2) Ry

{2) offers a scction 27

("SGAT"): 47 U.S.0.52

(3} faces sufficient fuel

market (e, meiy the

(4} passed mdependem

(5) provides

meeting 11goro

Dakota public §

i

See section 27




Assurance Plan ("QPAP") has |
47 U.S.C.4 §271(d) 3.

This Commission is pe:ﬁ"z"}; 8

purpose of evaluating Qwest’s section

above, with the exception of item four &

for its consideration. Thereft

those parts of the

olution.

In presenting its ¢

several Qwest jurisdictions

compliance. In pariimr%;m £

collaborative workshop proe
Public Service Conun
North Dakota Public Ser
Public Service Commission
participaling state

=t

act as Facilitstor,

competitive checklis

»  "Paper”

P rTIT



e Group | Che

Checklist Item 11 {Local &

et

Compensation}, and Cheekt

e Emerging Services: it

e Unbundled

Elements)y, Checklist

to Unbundled Logat Trur

Switching).

During these

file testimony, rebuttal tes
process was for Qwest and the

provistons addressing cach of i

oncromg concrete

that provided to sz‘; ‘

As each workshe

the intervening parties, 1l

scratimizing the evide

recommendations.

subsequently resolved

some disagreement ot
reached). Forthe

participants’ pe

In addit

\;

other 27 -related ¢
section 272, and ¢
refensed October 27

Performance A




Throughout these South Dakota procecdin

the Commission Staff have urged this Comusis

state Proceedings and to adopt the Factlitaiors

disputed in the Multi-state Proce

presentation represents Qwest’s ¢
Commission as it considers the 3

Jurisdictions that preceded this docker

Finally, although Mr. Antonak dié net

the checklist requirements in a s

encompasses the development by the Heg
nieasurements called Performuan
performance under those meast

collection and reporting to assu

Qwest provides this i

briefs. In addition, cach brief ¢

2

Qwest Corporation s { Jpu
{Checklist Items 3, 7

e (Qwest Corporaticy
(Intercomection, (o

(Reciprocal Compansat

o Qwest Corporation’s £

-

Sharing, Subloop L

o j west Clor poTation s

Unbundled Network

sattle-I141355 1 ¢

L
3



Qwest Corporation’s Opening

Section 272, and Track A:

Qwest Corporation’s Post-Hearing |

Qwest Corporation’s Upenit

Qwest Corporation’s Oy

Performance, and Data Be

Dated this 21st dw
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- QWEST CORPORATION'S COMPLIANCE 3

WITH SECTION 271 (C) OF THE )
TELECOMMUNICATIONS ACT OF 1996 }

BOUKET 7O b1-188

QWEST CORPORATION'S OPENING POST- HEARING BRIEE 6N

PAPER WORKSHOP I851ES

(Checklist Items 3,7, 8,9, 10, and 15
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I INTRODUCTION

This brief addresses Qwest's compliance with six of the

27H{¢e)(2)(B) of the Telecommunications Act of 1996 " Act™

Qwest's compliance with the checklist it ems addressed in

Workshop Report, issued March 19. 20 01 Cheeklist e

and rights-of-way), Checklist ltem 7 {access 1o 9 141

assistance), Checklist item 8 (white pages directory Histin
administration), Checklist Item | 10 (access wr signnhing an

Lins REER
k2

Item 12 (dialing parity). As set forth heredn, (Jwest

items in South Dakota.

A, Qwest Complies with the Reguirements of £
Ducts, Conduits, and Rights-of-Way,

Section 27He)2)B)Gi

access to the poles, ducts, conduits, and Fi

and reasonable rates in accordance with ¢

" Multi-state Paper Worksl sop Report

2 See 47 US.C. § 27 ey ’j‘
telecommunications carriers as wel 5
of-way owned or controlled by utsizi ¢ wm“mgﬁ
Order, Application by SBC Commupsicatie I,
Southwestern Bell Communicetions Servicey
Section 271 of the Telecomnumic {cmm it o
State Texas, CC DKL No. 00-65, 15 ¢ 1 feed
Order"). The FCC also has interpretod ;
access {o poles, ducts, conduits, and
services in accordance with the Fedgu
Report and Order, Implementation vf
1996. Inierconnection Between I ol
Providers, CC Dkt. Nos. 96-98 & 95,755
Order™).

DADZ1260049 DOC




states that "[a] utility shall provide a cable television svster oF any el

with nondiscriminatory access to any pole. duct, conduit, or Figh

it"? and that a utility may deny access to its poles, ducts, conduits, »

nondiscriminatory basis, "where there is insufficient capactty amd fir re

and generally applicable engineering purposes.”™ Section 22

jurisdiction to regulate rates, terms. conditions, and access to 10}

of-way, unless a state regulates such matiers.

Upon receipt of a request for aceess to poles, ducts, eond

("PDROW") from a CLEC, FCC rule 1.14031b) [

141

Lm

If access is not granied within 43 d
must confirm the denial in writing t
access shall be specific, shall frelu
supporting its denial. and shall expi
relate to a denial of aecess for re:

or engineering standards.t

By contrast, apart from the general prohibition oy &

completion of any work required to mnke-reads :

Third parties have attached te appr

in the testimony of Thomas R. Freeberg, {;

14T US.Co8 224(00 1), Section 324
controls "poles, ducts, conduits, or rights-o
communications.” 47 U.S.(C. § 223xa¥ 1y

T8 223y wew alve
New York for Authorization Dnder Sees
[nterLATA4 Service in the State of New Yori
1999) ("Bell Atlantic New York Order”y ic

047 CFR & 1,1403(by

T See Local Competition Order 1%




providing access to PDROW that it owns or controls in South Unka

access to PDROW is comprised of two phases: a review of

for access (called an "inquiry review”) and a physical

(called a "field verification").

Inquiry Review: To assist CLECs with deters

PDROW along the CLEC's identified route, Qwest con

Qwest's plats, maps, and other records,'® Qwest pro

Qwest's plant along the route once the CLEC

a description of the facilities the CLEC seel

information within 10 business din

records Qwest engineering personnel wse

records may include maps in either electn

Field Verification: fthe CLF

route, it may perforny its own field verif

verification. Qwest attempis to complete fighi

FCC's rules, ' in the event Qwaest canned

T
P B

MOId ar 9-11.

oL
120d at 11,

B ]d at 9-101

2 See 47 CFR. & 1303




that Qwest will provide specific written denials to the requesting CLI

of the process.'¢ Information on the application proce

< 16 avatable an g

services website 7

As set forth in Mr. Freeberg's direct filed testimony, ¢

agreement, the processing of CLEC requests for access to PRI

collaborative and iterative, in that the parties explore alternati

CLEC's initial request are, for one reason or another, univatialbke 8

%

executed forms and payment of any necessary make-ready work

CLEC's requested space and initiates any required make-ready work, which i

first-come, first-served basis.'?

Only AT&T challenged Qwest's complisnee with fhis €

only two hypothetical concerns: (i) the process for CL

agreements with owners of multiple tenant ¢

seek a waiver from this Commission of the 45-day requ

request for access. On both issues. the Multi-gtate |

resolve the disputes,?” and Qwest incorporated s rec
Dakota SGAT. Staff witness, Dr. Marton Griffiog, reco
Checklist Ttem 3 and recommends that the Commission s
resolution of these issues. As Dr. Griffing. notes, Owest d

SGAT § 10.8.2.27 relating to access to MTE agre

16 See Freeberg Direct rer Checklist Torn 3 it |

177d. at 10.
8 See id. at 12,
1 See id. at 18.

0 Qwest Ex. 22 at 21, 24,



straightforward process for obtaining copies of both see

between Qwest and third-party property owners of MT

Qwest has duct/conduit or rights-of-way in

Qwest has agreed to disclose to CLECs its non-recorded

owners, including agreements with owners of MTE huil

Qwest with access to property to enable C1.

control rights it can convev.?? Much of the

balance confidentiality concerns of thirdeparty 5

these proceedings and who may oppo

negotiating rivals) with the CLECY inter
agreements regarding conduits snd rightsofiw

CLECs should have access to Qwest's agreements

determining the extent to which Qwest has ow

rejected AT&T's position, however. that s

4730702 Tr. (Grifingy at 133 ¢
issue I support what Qwest has propess
marketing and sales personnel to ceriah

22 See Freeherg Direct re: Chegk
R. Freeberg re: Checklist ltem 3, filed A
Ex. 17yat 5-7.



argument misses the point of whvanceaa o Umau 3
under the Act. Access is material as it relates to ace
and its particular relevance is on the issue of allowing

own determination of the sufficiency of (mw righits o suppart
CLEC's occupancy.

providing commercial information that ¢
more economical or efficient arrangement
goods, services, or the like. The pertinent issues are not
but concern issues such as, for example, questic .
rights exist or that existing rights are tot su .
access. We should be careful not to construe the ;
discovery whose purpose is to give (1
vis-a-vis landowners.=3

The Facilitator recognized that Qwest faces a potentia

opposed disclosure of its agreement with Qwest.* Accordingly

competing interests, the Facilitator determined that Qwest should provide €

non-recorded MTE agreements under one of two options: consent ¢

owner or indemnification by the CLEC for any potentist ey

Qwest has incorporated this resolution into the South Dakets 5

AT&T nevertheless opposes this compromise. g

internally inconsistent. While on the one hand AT&T claims thag v v

33 Qwest Ex. 22 at 20-21.
A oat 21,

“FId At 21,

£



i

titication that 1s brought by landowners,">¢ on the other hand it claims ¢

from disclosure because property owners have no interest in the non-d

agreements.”? In the General Terms and Conditions Report, the Facilita

AT&T's arguments, and soundly rejected them:

There are several problems with AT&T's argument,
between two mutually inconsistent grounds: (a) that th
occasions where landowners will have
that Qwest should bear the risks invoiw .
extensive competitive barriers if they have 1o}
these lawsuits that will virtually alwavs |
AT&T.

Fi

“f‘a

£ S #

The material question to ask is not &
m},c; cmml hut who has L&H\Ld ihn '

depend on what the magnitm
profoundly clear from AT& T s ¢ & that
risk of doing business. There s no mesit i pl
Qwest, Those who wunt (west to p
risk. Two acceptable CLEC options for
provided: {a} get landovwner seleas
finds the first option burdensome,
marketplace. it would be incans
uncompensated risks. A
risks associated with a servi

unguestionably required fo offer i
expected in normal commercial oron

Morecver, contrarv to Mr. Wilson's

.

the indemnification option 1s not faced wit

X affidavit of Kenneth 1.
‘“ 3} L.Q } On btha]fuj As.‘l-égf. {'
(AT&T Ex 13y a0 10,

\»)

¥ 1d

% Multi-state Report on General Tern
Ex. 26} at 16

s




entry. Qwest has prepared a sample letter of ine demnification? that is available

wholesale website. A CLEC may execute this letter or negotiste modif

g

CLEC need only sign one letter for al] of the requests #omay submit diering ¢

mierconnection agreement with Qwest. The indemnification optipn creates

additional cost to the CLEC for access to non-recorded MTE agrecments o

34 3

in short, on the issue of access to MTE aere erments, the ap

&

and KMC agreement strike a reasonable middie ground between the com

parties involved by acknowledging that CLECs should b permiitgd to

verify the scope of Qwest's ability 1o provide access, while ar the s

2. Qwest Should be Permitted 1o Reqguest s
Requirement When Circamstaneces YW

As set forth above. the FOC generally

reguested access 10 its PDROW. it must der

contrary to AT&T's contention that

19 See Ex. TRF-POLES-1 1o F reehery Reb

0 Staff agrees with the Multi-state Fae
amendments. However, if the Commissi
concessions as outlined in Mr. Freeberg's Rebunty
Because Qwest’s SGAT current by cormplios with the 1
incorporated these concessions in #s u *whzmi
lanﬂuage Owesr \viH Iheﬂ oo

fes 1 g

SEER I

ok




Multi-state Facilitator, have ruled that Qwest may &

circumstances warrant such relief.

ATE&T witness Mr. Wilson claims that in ¢ gvadior

and Power Co..3? the FCC rejected Qwest's position thut ¥

days when faced with unusually large requests for

Cavalier, the FCC endorsed a rolling approval pre

ducts, and conduits.™ In Cavalier. the FOC LSRN

orders and held that pole owners are "required o aet +
of receiving the request. "To the extent that a permit

poles, [the pole owner] is required to ap

5

requesting carrier] is not required teo vt rntid ¢

approved prior to being granted any ace

Thus, for large requests, Qwest muist "3

to some subset of the large request fas

45 days. After the 45th dav, Quwest nast

CLEC] is not required to wait yxtif wil p

to being granted access at all."* The ¥

The Cavalier decision car

poles in a large order to be det

for the odd propositiesy it 16 4
I

22000 FCC LEXIS 2933, 15 poe

3 See Wilson Affidavit re:

M See 15 FOOC Red 9563 % 15

3 d (Tootnotes omitied; e

3 Jd. (emphasis added),



45 days for responses on all of them: however, it can get decistons v ¢
number greater than 3 if it submits a large order.??

The Facilitator concluded that section 2.2 of Exhibit I to the SGAT should comtmg the

EER e

following language:

In the event that Qwest believes that circumstances require g longer
duration to undertake the activities reasonably required to dety or app
a request, it may petition for relief before the Commission or under the
escalation and dispute resolution procedures generally apphicable o this
SGAT.3

The language is consistent with the FCC's rules and decisions on this tssue, Fupommers, as 8
Freeberg explained at the hearing, there are good reasons w hy Qwest shoald be pemsitied w

request a waiver of the 45-day time period from this Commtission.™ For example, » o

+

request access to a line of poles that span the state.¥" Reviewing the records for sueh an

expansive request would likely take longer than normal as the records for so nvt

be kept in the same location. Furthermore. Qwest must phvsically

their ownership and if they can support additional equipmient.* On such

Qwest may not be able to complete the field verification
requests, Qwest faces obstacles that may prevent it from mgeling #s copiming
Mr. Freeberg explained that it is not uncommon for manholes to be Py

the manholes may be difficult. Nor is it uncommon to find that the duet is

A Qwest Fx. 22 at 27.

B Jd. at 28.

34/23/02 Tr. (Freeberg) at 62-64.
4074 at 62.

1 1d. at 62-63.

12 1d. at 63.
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unduly rigid application of the 43-day interval permits no consideration of

that, though exceptional, may warrant a waiver.

Importantly, as the KMC agreement and SGAT make clear, £

antomatic waiver of the 45-day interval. Rather, Qwest asks

the Commission's attention a large or otherwise unusual Foquest a

Or may nof grant to Qwest a waiver of the generally applicable interval,

therefore, remains the arbiter of whether an exception is warranted,

AT&T's position on this issue is not grounded m kv or ¢

supported by circumstances or events oceurring in Seuth Dakota, b«

Commission should recommend that Qwest meets the

Dakota.

requIrGIe s

B. Qwest Complies with the Requirements of €
V/EILL, Operator Services, and Directory A

k. Checklist Ttem 7(1) - 911 and Enhancest 017

BOC's 911 and E911 services in the same manmner e o

To satisfy Checklist Item 7 B a BOC "must maistai

[local exchange carriers] with the same accwracy and

entries for its own customers. ™5

B 47U8.C 8 2THNMZY Byviin

4

WSWBT Texas Order % 343 el 4:

A8 SWRT Tevas (rde




Qwest dernonstrated its compliance with the requirements of Che

direct and rebuttal affidavits of Margaret S, Bumgarner and the exhibit:

nondiscriminatory manner and is providing E911 services to South Dakota

with the requirements of the Act and FCC orders.+”

E911 services provide carriers with the ability to aggreite

emergency calls to a Public Service Answering Point €"PSAP”Y, which is

government agency legally responsible for public safety in a particoiar stas

agency (not Qwest) determines the type of emergency service (Has

service specifications and configurations, trunking arrangemen

implemented. Basic 911 service routes all emerge
to a single PSAP. Enhanced 911 service meorporatesy
("ANI"} feature to forward the end user's telephone num
ANT information to retrieve the end user's name and s

Identification ("ALI") database and then forwards if 1o the |

Communications Corp., manages the AL datal

management services for Qwest and other local exehu

4 Affidavit of Margaret 8. Bumgarner re
("Bumgarner Direct re: Checklist frens 711 ¢Ow
Bumgamer re: Checklist Item 7(1), filed Apri 2, 20
(Qwest Ex. 33).

7 1d.

% Bumgarner Direct re; Checkiist lrem 7
inquired why E911 service was not offered &
at 99-100. During the hearing. Staff inquired
communities. Qwest has followed up on Staffs
Mcintosh, Milbank. and Ft. Pierre these foeaiini
not have E911 service. Harding and Jones
independent carriers.




Qwest provides reseller CLECs and CLECs that purchase unbundled »

same 911 and E911 service that Qwest provides to its own customers, asiiy the

transport for 911/E911 call delivery, the same service arrangemenits, and the

- Qwest uses.® Qwest provides Intrado with updates of customer records for ¢

using unbundled local switching using the same procedure and at the =

updates for its own retail customer records. 3

Qwest also provides facilities-based CLECS with access tor ifs

database, and E911 interconnection at parity with that of Qwess

to 1ts own retail customers. CLEC and Qwest cmergenty ealls

the same E911 trunking facilities from the selective router to the

developed several performance measures to evaluate Qwest's trunk instal

quality, and maintenance and repair performance.™ Qwest commits &

including taking corrective action to alleviate E911 trunk &

basis.

With respect to the ALI database. faeilitios-b:
p

facilities are responsible for providing Intrade with the

Rtk A

properly maintain the ALI database.™ Qwest does not &

for facilities-based CLEC customers. For error defection and sorection in

facilities-based CLECs interface directly with Intrade. The {1,

4 1d. at 13.

5014

SU7d at 15-16.
S20d. at 16-17.

33 See id. at 19-20).

0d at 17-18.

-
a
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variety of arrangements to address record updates and error detection and correction

individual needs of the CLE(.5

Qwest's methods and procedures for providing CLECs with #

based on the industry guidelines and standards developed by the National |

Association ("NENA™). Qwest's processes are documented for 1)

("PCAT"), which is updated periodically to incorporate new fegat re

and changes to NENA guidelines and standards,5¢

Qwest has included in its contract with Intrado requireniems that Inira

database management services to all CLECs and independent cor

region in a manner that is competitivelv neutral to, and at party w

i
iy

Forreseller CLECs and CLECS s using Qwest unbundle

services involve the same facilities, system edits, and commis ngted, bateh

facilities-based CLECs. the tacilities-based CLEC mukes ¢ dire

submission of their E911 database records and updatess Divest s ol

b

of those records or updates. Libe ety Consulting O

&

performance measures for EY11 service are approprd

determination in the data reconciliation Process,

provides CLECs with nondiscriminatory access to |

a.

unclear whether AT&T really challenges Owest's gog

commented on Qwest's practices regardin ng ook

55 7d

O d at9: The PCAT is availabie on the Chwest wel

37 1d.




service providers or moves, but chooses to retain his of her i

of PS/ALL

When a customer changes service providers, indus try g

customer's information is nor removed from the ALL o

CLECs using Qwest unbundled switching. the end us

record from the E911 in the event the customer B

disconnect, or migrate, order to indicate that @ et

"unlocks" the record in the ALI datahas

database. The new service provider then s

Intrado that "locks” the record to the new

responsible for the record.

Under the new process developed b B

ated fand, Ui, t

validate that the port has been activ
immediately unlock the previous carries

migrates, such as where Intrado finds ¢

frni

2!3! hﬂ,

will be returned to the new service provider

provider will need to investigate why it ha

that has not been ported.®

Qwest is committed te vasusing roli

industry recommendations to acdr

S Id.at 12-13

3 d.

60 Bumgarner Rebuttal re:




11, 2001 meetings, NENA developed draft recompsendatic

Although those guidelines had not been finalized. Ov
Shortly after the December 2001 NENA meeting
implement the NENA-recommended process to sl

NeuStar's number portability database that the

entered into its contract with Intrado on January |

the unlock process on February 25, 200

E911 database update (migrate order] is unsuc

access the Local Number Portability {"LNP"1

Administration Center ("NPAC"} databuse. (o detes

the port. If the CLEC has activated the port ;

‘the record and process the migrate order to

Intrado to unlock its customers’ records §

Qwest has sent notification to CLECs ¢

Management Process ("CMP") proces

the NENA-approved process Qwest hus inp

"locked" records, it presented no evider

no evidence of any locked records 1 §

6V fd. at 10, The? ;
(Qwest Ex. 33) as Ex. MSB-¢

02 Jd. The Letter Agreement be
NENA-recommended proce ‘
as Confidential Ex. M5B-911-11.

63 1d.

o4 Id.

05 I at 10-11,




the process, Intrado has cleared 100% of the valid migrates each &

uncontradicted evidence, even AT&T admitted that the NENA-app
has significantly reduced locked records regionwide 6

CLECs will also benefit from Qwest's proactive effars, hw
l s

to unlock a CLEC's customer's records, if authorized to do so by the CL

notification to all of the service providers’ 911 database adming

process.® Accordingly. Qwest anticipated and implemented th

911 record locks and ensured that CLECs are able to ta

oy

performance under this process.?

AT&T claims that the current PIDs do ot captuee fts co

records. Qwest notes that under the Intrade proee
Intrado auditing and reporting upon Intrado's perfis

monitor Intrado's performance directly. Although {

necessary, to the extent AT&T has additional concerns

("TAG") is the forum agreed upon by Qwest, (1L

maodifications to the PIDs.

66 4/29/02 Tr. (Wilson} at 154,

7 Bumgarner Rebuttal re: Cheg

08 Jd at 10-11,
69 1d. at 15.
0 Id at 17,

.
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b. Qwest stands ready to provide PS/ALI to all South Dakota
CLECs.

Although Qwest has provisioned PS/ALI for CLECs in other states, o Soutls Dakan

requested that Qwest provide it PS/AL] service. Indeed. AT&T (the only CLEC conimien

the availability of this product) is one of the CLECs to which Qwest has provided tin

What is clear is that Qwest is ready to provide PS/ALI to any CLEC that reques

without a contract amendment. Qwest has documented its conmitinent to provid

PS/ALI service in both its PCAT and in proposed contract language mehuded in Ex

to Qwest Ex. 33 and in the SGAT filed concurrently with this briet. The PCAT des

service and provides the information necessary for a CLEC to order this service for i

Qwest has processes and documentation in place for CLECs to order, provisio

update number ranges, as well as documentation on how to andie billing tor bet

the CLEC's end user customer.”? Both the PCAT and Qwest proposed contr

posted for CLEC comments pursuant to procedures agreed to i the €

the CLEC comments, and both the PCAT and the proposed contract langu

to reflect CLEC input. Today, both updated documents are on the Qwe

AT&T has intimated that PS/ALI may be available in the PC

T, bt

actuality. Since Qwest has provided PS/ALL to two AT&T customers i the

bit remarkable coming from AT&T. Additionally. no South Dakota CLI

the service. Therefore, AT&T has no basis for its speculation. The tndisputable §

72 Bumgarner Rebuttal re: Checklist Ttem 7(1) (Qwest Ex. 33y a0 7
3 1d. at 6.

o

S 1d. at 6-7.




PS/ALI s available in the PCAT and the revised South Dakota SGAT. and interes

(AT&T included) have, in fact, been able to order it. without secking a conir.

i

Indeed, AT&T's witness did not question Qwest's testimony that Qwest makes

~4m

available today.’® Therefore, there is no remaining issue with respect to the avasiability o

PS/ALL

Staff’? and the Multi-state Facilitator™ recommend that Qwest meets the reauire

Checklist Item 7(1). The Commission should adopt those recommendations,

2. Checklist Item 7(If) and 7(111) — Access to Operator Services and
Directory Services.

Section 271(c)(2)B)(vid)(1]) of the Act requires local exch WG Carriers fo pr

directory assistance services to allow the other carrier's customers o obtain whphone n

Section 271(c)(2)(B)(vii)(II) ) requires local exchange carriers to provide

i

completion services." In addition, section 251 (b)( {3) of the Act imposes on local exchanee
p e

carriers "the duty to permit all competing providers of telephone exeh FANLE Service ¢

toll service to have nondiscriminatory access to . . . operator services, divectory ;

witli no unreasonable dialing delays."™ In order for a BOC 1o be in compliance with the

76.4/29/02 Tr. (Wilson) at 171

7 Direct Testimony of Marlon Griffing, Ph.D, fled March 18, 200
Ex. 1yat 17.

8 Qwest Ex. 22 at 32-35.

9 Sections 251(b)(3) and 271 He)2)BYviDAT) refer to nondiseriminaton aeees
assistance." Section 251(b)(3), however, refers to nomhs‘:_rmmmmr\ ALY o
Section 271(c)(2)(B)(vii)(III) refers to n(mdlsunnm.zmn access to "operator cal
47 U.S.C. §'§ 251(b)(3) and 27 1(c)2)B)(vii)(1HT). The FC C nmud that fn{ K0
purposes, "operator call completion services" is a subset of or equivalent to
Texas Order 9 346, n. 968 (citing Memorandum Opinion and Order, Appfic
Telecommunications, Inc. and Bell South 1, ong Distance, fne, for Prov
Services in Louisiana, CC Dkt. No. 98-121, 13 FCC Red 20599 ¥ 240
("Second BellSouth Louisiana Order")).




requirements of sections 271(e)(2)(B)(vii)11) and (I1I), a BOC must be in compliance with the
regulations implementing section 251 (b)(3).80

The FCC defines operator services as "any automatic or live assistance 1o a consumer to
arrange for billing or completion, or both, of a telephone call."®! Under the FCC's orders,
nondiscriminatory access to operator services means that a telephone service customer,
regardless of the identity of his or her local telephone service provider, is able te connect to 4
local operator by dialing "0" or "0 plus" and the desired telephone number. The FCC held that

LECs have no duty, apart from factors within their own control, to ensure that a corn

e}

]
&

provider's customers can in fact access the services, 2

Inaddition, the FCC held that the phrase

TIMINAtory access 10 directory assistance and di reclory listings” means "the customers of

mnnunications service providers should be able to access each LEC

s dir

- nobwithatandrge:

i telephone service provider: or (21 the it

Tr ben
DR

¥

services exists and that there are amn
directory assistance. /d. %

Hy

P



Qwest provides C

directory assistan

(‘u
m

ervices in complia

Dakota have several options in securing

HICCIOTY assistance via Qwest's network:

e

Operalor services or dire

se unbundled network platform ("L

tching, purchase acce

to (Jwest's

€8s {0 the same operat

facthities and configurs

and directory

€8s to the same £

numbers o aCrass (IlTE!SICW'V assistan ce and Operalor servives iy

i

selecting different numbers by which their end 1

directory assistance services. ¥’

Qwest provides the same directory assistance and OPCEATOT serve

that Qwest provides 10 its own customers. Qwest performs QPErater ser

=

assistance for CLEC end users in zccordance with the operating methods, practic

4 Affidavit of Lori A, Simpson regarding Checklist ltem Tily md (i, i
("Simpson Direct re: Checklist ltem (1) and (1113") (Qwest Fx. 49y ap

857d at 9.
86 4. at 9-10.

87 I/

[



standards applicable to Qwest end users and is committed to provide the same priority of

handling for CLEC end user calls as for its own end user calls.# Specifically, calls to Qwest’s

Operator services and directory assistance are handled on a first-come, first-served bas sis, withou

regard to whether calls are ori ginated by CLEC or Qwest end users & Qwest also provides

directory assistance and operator services branding for CLECs. Branding is the practice of

identifying a local service provider's name on calls to Qwest directory assistance or operator

services. CLECs have three choices for how they may brand their calls to Qwest directory

assistance and operator services: CLECs can use Qwest's brand, can choose to have & generic

brand {e.g., "Thank you for using your Jocal telephone company.”), or can brand the calls with

their own name % Qwest currently provides generic branding of directory assistance call

three South Dakota CLECs and customized CLEC-specific branding for one South Dakota

i

CLEC, Qwest currently generically brands the operator services calls of two South Daketa

s and provides CLEC customized branding for oper,

Dakors CLECs

ator services calls for two South

regarding Qwest'

s provision of operator services, Accordingly,
s with the reguirements of Clecklist Hem FiHIL On

vCom”™}, raised issues with Qwest's compliance with

1o directory

ee - specifically, provision of b sanding the

that (rhwest had delaved provisioning of hrondin

it 1 }U?

colained, however

r'}"
o

riabie oy F

gl
Sy
<t
joad
ey
[on—”
1

[
[

S 0d at 1413,

" Tr. 4/24/02 (Simpson) at 10.

U d at 10-11.



implementation of branding. In June 2001, when FiberCom requested brar:. g, FiberCom was
routing and transporting its directory assistance calls to Qwest's directory assistance service
through Qwest's Sioux Falls switch, which is not capable of providing multipie directory
assistance brand messages.?? In September 2001, however, Qwest implemented o remate

directory assistance switch in South Dakota that has the capability for multiple brand m

Accordingly, pursuant to FiberCom's June branding request, Qwest notified Fibert om by

telephone on September 18, 2001 that Qwest could provide the requested CLE

=5

branding via the remote director assistance switch, and that Fj berCom should transpors ity
# f

directory assistance calls to the remote switch.% On October 18, Qwest received og

i

FiberCom for installation of trunks from F iberCom's switch to Qwest's remote dir

assistance switch. On November 8, Qwest received a valid and correct order for brang

FiberCom, and on November 12, Qwest sent FiberCom a firm order confirmation {"FC
confirming the standard due date of December 11, for installation of the divectory as
trunks.®s

On the due date, December 11, Qwest called FiberCom and spoke to a Fibe

employee named "John," who advised Qwest that FiberCom was not ready o

fER &

that time. "John" requested that Qwest put the trunk order on hold untii "4t

On January 30, 2002, Qwest again called FiberCorm and spoke to someone it belffoved 1o

same employee, who stated that Qwest should hold the trunk order untit Pebrugre 4, On

72 Rebutial Affidavit of Lori A, Simpson re: Checklist frem 7y and ¢111;

("Simpson Rebuttal re; Checklist ltem 7(Iy and (1™ (Qwest Ex. S0 ar Sa7: e g
13,

93 Tr, 4/24/02 (Simpson) at 13.

% Simpson Rebuttal re: Checklist tem 7(11) & ¢111y (Qwest Ex. 495 gr 6

% 1d.; Tr. 4/24/02 {Simpson) at 14,

0 Simpson Rebuttal re: Checklist ltem Ty & (Y (Owest By

23




February 4 or shortly thereafter, FiberCom, not Qwest, asked that the new trunks be recosfipure

in a different arrangement. Qwest agreed to FiberCom's request. According to FiberCom, an

February 13, the branding was working properly.?” During the hearing, FiberCom prese

evidence to contradict Qwest's chronology of the installation. Indeed, it did vot introduee &

filed testimony or present a witness on this topic.

Qwest met FiberCom's branding request, and that service is up and running

satisfaction.”% This isolated delay does not affect Qwest's compliance with Checklist e

Staff” and the Multi-state Facilitator!00 agree that Qwest satisfies the requirements of Ol

Items 7(11) (directory assistance) and (1) (operator services.

C. Qwest Complies with the Requirements of Checklist Ttem B, Aceess (o White
Pages Directory Listings.

Section 271 (c)(2)( B)(viii) of the Act requires BOCs to provide

pages directory listings for customers of the other carrier's telephone exchange s

Section 251(b)(3) of the Act requires Jocal exchange carriers. including Guwves

O

permit all [competitive local exchange carriers] to have
access to telephone numbers, operator services, directory

directory listing [sic], with no unreasonable dialing defay

The FCC has concluded that the term "white pages” in section 2

the local alphabetical directory that includes the residential and busine

97 14,

98 Id.

99 Griffing Direct (Staff Ex. yat 17,
100 Qwest Ex., 22 at 35-41,

0147 U.S.C. § 27 He)2)(B)(viii),

0247 U.8.C.§ 251(by 3y,



of the local exchange provider.tv [ addition, the FCC has concluded that "the terst Hirector

listing," as used in Section 271, includes, at a minimum, the subscriber's name. address, 1

aumber, or any combination thereof, 104 According to the FCC. a BOC

satisfies the requirements of Checklist Item & by demonstrating it it {

provides nondiscriminatory dppearance and integration of wihite page
directory listings to competitive LECs' customers: and (2) provided white

'
7
§ 0§

Wk
page listings for competitors’ customers with the SQMe accuracy md
reliability that it provides its own customers, 105

1. Qwest Provides Nondiscriminatury Access to White Pages Listings,
As set forth in the direct and rebuttal affidavits of Lor AL Stmpson on this itens, Quesy

provides white pages directory listings in compliance with sections 35 and 271 of the

s § Ly

in accordance with the FCC's rules and orders implementing those provisions, {swest’s swhine

LY

Pages listings service includes: (1) placing and updating the names, addresses, und telephons

numbers of CLEC end user customers in Qwest's list ngs databases consistent with the CLE

nstructions, and (2) furnishing | istings to Dex and third-party dircctory publishiors on »

nondiseriminatory basis for use in publishing local dircetories. alse consistent with the

mmstructions, 106

Y03 See SWBT Tevus Order 9 353; Bell Arlantic New York Ordur €

104 See Memorandum Opinion and Order, Application of Vortzom New
Communications, Inc. (d/h/a Verizon Long Distuncey, N INEX Long 13
FEnterprise Solutions) And Verizon Global Networks Ine.. and Verizon
Authorization 10 Provide In-Region, Inter], 474 Services in Rhody Ixlan .
(12-63, App. D (Statutory Requirements) %60 (Feb. 22, 2002) (" Ferizon R
Second Bell South Louisiana Order 4 255).

s 1y

19 See Affidavit of Lorj A, Simpson re: Checklist Tiem &, Hled on Cletober 24
Direct re: Checklist fem 8") (Qwest Ex. Slyat 6.9

[



{west offers several types of white pages directory listings to CLECs, i fuding primary.
premvum, and privacy listings.'97 No party has challenged the evidence presented by Qwest that

thio

aptions are exactly the same listings options provided to Qwest's retail end users and that
fwest handles the listings and the underlying customer data the same regardless of whether the
el user is served by a CLEC or by Qwest. Neither has any party contested that, as evidenced by
section 104.2.1 of Qwest's SGAT in South Dakota, Qwest provides one primary Hsting for eack

many tefephone number at no charge to CLECs. 108

The record is uncontroverted that Qwest provides CLECs with white pages lis stigs tue

C.“

are nondiseriminatory in both appearance and integration!™ as required under Qwest's Seuth

«ota BGAT. Specifically, the SGAT obligates Qwest to provide listings that are
aonhiseriminatory in appearance and integration for all end users and require that CLEC listing
appenr in the same font, size, and typeface, and without any separate classification or

distinguishing characteristics from Qwest end user listings.'"? In short. the record establisd

that white pages listings for CLEC end users are provided on a nondiseriminatory basis, are
integrated alphabetically with Qwest retail end user listings, and are i ndistinguishable from

(hwest's listings. 'Y

a. Qwest has implemented processes to minimize CLEC listings
errers.

The record also establishes that Qwest's processes provide nondiseriminatory aceess o

white page listings. As with the integration prong of the analysis under this Cheekiist ftent, ae

W7 Id at 6-7.
WS I at 7; SGAT (Qwest Ex. 217§ 10.4.2.1.
7 See Simpson Direct re: Checklist ltem 8 (Qwest Ex. 51) at 7-8.

MU Jd. at 8: see also SGAT (Qwest £x. 21) §§ 10.4.2.8, 10.4.2.10

! See Simpson Direct re: Checklist em 8 (Qwest Ex. 113) at 801 vee afve Tr, 427446
{Smpson) at 17,




i South Dakota contends that Qwest fails to provide white pages listings with the same
vel of aceuracy and reliability that it provides to its own customers.!'2 As Ms. Simpson
splaing, Qwest processes CLEC end user listings using the same or similar systems, databases,
I, procedures, and personnel used by Qwest for its retail end user | istings.' % Qwest and
end user listings are commingled in Qwest's listings database, and Qwest submits a sirigle

dduily Hstings file containing commingled listi ngs to its directory assistance database for purposes

b

of updating that database, and to its official directory publisher, Dex, for inclusion in white pages

Aories under the terms and conditions of the publishing contract between Qwest and Dex,

(st provides to CLECs extensive and detailed training materials on its website and n-person

nstruetion at various locations through Qwest's 14-state region.!1s
Moreover, consistent with FCC directives, Qwest has implemented in South Dakota
"procedures that are intended to minimize the potential for errors in the listings provisioned for

the customers of competing LECs."116 Interfaces used to process listings (i.e., IMA-EDI and

IMA-GUI systems), the listings database, and/or the service order processor identifv errors in

Y Although one CLEC, Midcontinent Communications, raised concerns (addressed in full
below) about its listings in South Dakota, no CLEC asserted tha the listings Qwest provides for its own
customers are more accurate or reliable than those Qwest provides for customers of ¢ LECs,

M3 See Simpson Direct re: Checklist Ttem 8 (Qwest Ex. S1yat 8, 11 see also 7. 424702
{Simpson) at 17-18,

4 See Simpson Direct re: Checklist ltem 8 (Qwest Ex. 51) at 111 see afso Tro 4724002

{Sin s
ai 17-1%8,

H3 See Simpson Direct re: Checklist fem 8 (Qwest Ex. S1) at 13-14: see also Tro 4724400
{Simpson) at 19,

16 Memorandum Opinion and Order, Application of Verizon Pennsylvania fic.. Forizon Long
Distance, Ferizon Enterprise Solutions, Verizon Global Networks, Inc.. and Verizon Selec Nervices lipe
fer Authorization 1o Provide In-Region, InterLATA Services in Pennsyhania, CC Docket No. (1135
FCC 012099115 (rel. Sept, 19, 2001) ("Verizon Pennsvivania Order)
Loetsiana Order % 257).

(citing Second BeilSaush
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25 submitied by both CLECS and Qwest retail operations.!'? CLECs alsw can access

iy

s web-based Directory Listings Inquiry System ("DLIS") at any time to review their

ings as they appear in Qwest's listings database. % [p addition, Qwest gives CLECS (he

Spportumty to review for dccuracy end user listings as they appear in the listings database by
providing to CLECs monthly "verification proofs. "1 These proofs enable CLECS to review
and, if necessary, correct end user listings prior to the close date for publication of the white

pages directory. These proofs are in addition to the so-called "on-demand" listings reports that
are available to CLECs, which contain all of a CLEC's lstings contained in Qwest's listings
diztabase as of the date of the request.'* The listing correction process is the same for CLECs

andd Owest alike 121

In short, as detailed above, South Dakota CLECs receive “mstructions” ane traming

wrding the white pages listings provisioning processes, and they are offered g "ye: sortable

B

spportenity to verify the accuracy of the listings" and a procedure to review and edit histings prior
to publication in the directory.'2? Such evidence is especially persuasive n demonstrating
compiiance with Checklist Item 8,123 The evidence adduced j n this proceeding demonstrates thyg

Owest's efforts to implement a process that, by desi gn. delivers nondiscrimination have been

sucoessfyl,

BT See Simpson Direct re: Checklist ltem 8 (Qwest Ex. Shyat12, 14,

U See Simpsen Rebuttal re: Checklist tem & (Qwest Fy., 32y at 7. see alse Ir. 424402
(Simpson) at 8.

1Y See Simpson Direct re: Checklist Item 8 (Qwest Ex. 5] Yat 14-15: Simpson Rebutral re:
Ehecklist hem 8 (Owest Fx. 52) at 7; see also Tr. 4/24/02 (Simpson) at 18,

0 See Simpson Direct re: Checklist Item & (Qwest Fx. 5 Datis.
R at 15416,

122 See Second BellSourh Louisiana Order 9 258,

V23 See Verizon Pennsylvania Order 9 115,




b, Owest's performance demonstrates that it is providin.
apmdiscriminatory access to white pages listings.

spres Hs performance in providing histings for CLECs and Qwest retat] end
MDs used to measure Qwest's performance were developed in the ROC
on 271 performance measures workshops, which involved Qwest and

5, antd was conducted under the auspices of the ROC performance measures

LR

mposed of representatives of 13 state commissions, including this Commission.*=*

e D1 and DI3-2) for white pages directory listings call for an aggregated

resuldt for listings provided for CLECs and for Qwest retail operations since Quwest's

i

o1 Histings provide parity by the design of the processes.!?3

iy the fdl of 2001, an independent, third-party auditor - the Liberty Consulting Grougy -

v part of the ROC OSS test, completed its audit of Qwest's PIDs and issued its "Final
it o the Audit of Qwest's Performance Measures." Liberty reported that the applicable
ceurately and reliably report actual Qwest performance."2¢ Moreover, South Dakota
rnange data indicate that, as of August 2001, updates were completed in 0,10 seconds and
st completed 92,33 percent of listings updates without error. 127 Despite Qwest's offer (o

1y party has elected to conduct data reconciliation regarding these results, nor has any

S Spe Rebuttal Affidavit of Lort A. Simpson re: Checklist Ttem &, filed on Apri 2, 2002
w Rebuttal re; Checklist tem ™) (Qwest Ex. 52) at 5.

12 %

See Simpson Rebuttal re: Checklist ltem 8 (Qwest Ex. 32) at 6: see also \\1

e Measures (Qwest Ex. 71), Ex. MGW-PERF-2 (Liberty Final Reporty ar 2-3, 12

27 See Stmpson Direct re: Checklist Item & (Qwest Ex. S1) at |

29



wed the aecuracy of the performance results included in Ms. Slmpson s direct

o these of the Liberty Final Report, 128

& Mideontinent Communications' Concerns Regarding Listings Have
Been Addressed.

Mideontinent Communications ("Midco") is the only CLEC to raise any issues regarding

emplianee with Cheeklist Ttem §, According to W. Thomas Simmons, of Midco, "[a]

w ol records in January and February, 2002 revealed 80 separate problems with [Midco's]

etory listings."'? As demonstrated by Ms. Simpson, however, any concerns

dee thay have regarding listings have been addressed. Further, even assuming that Mr.

TR i5 correct as to the number of errors Midco has experienced, Qwest's performance in

th Dakota, while not perfect, provides parity or better performance as between CLECS and

LES OWN customers.,

First, Qwest has addressed Midco's concerns. In an effort to meet Midco's white pages
pag

needs, Qwest's account team and Midco representatives meet monthly to discuss listings
~

i{¥
e

fnd other issues. 30 In Jate 200 I, Qwest agreed to audit 10 percent of Midco's service orders as

ih

ippear in Qwest's service order processor compared to the local service requests submitted
0 Ghwest by Mideo.' Any errors found are corrected, and more importantly, Qwest's personned

are fritned on correct procedures. Mideo has acknowledged in the meetings with the Qwes

sunticam that it has seen improvement in the number of errors.132

5 0d a1,

# Direct Testimony of W. Thomas Simmons, filed on March I8, 2002 ("Simmons Direct™
'ﬂ?;dm! % 38y at 4.5

P See Simpson Rebuttal re: Checklist Jtem 8 (Qwest EX. 52) at 4: see also Ty Ve
sipson) at 20-21,

P31 See Simpson Rebuttal re: Checklist ltem 8 (Qwest Ex. 52) at 4.

1y

Vi See id.y see also Tr. 4/24/02 (Simpson) at 21.

30



Farthermore, even if Mr. Simmons is correct as 1o the number of listings errors Midco

saperienced in South Dakota, Qwest is providing parity or better performance to Mideo, As

5. Simpson explained at the hearing, even assuming the accuracy of Mr. Simmons’ statements

i

an this issug, the listings errors identified by Mr. Simmons account for less than one percent of

wheo's total number of listings; 99 percent of Midco's listings are accurately provided, ! #

Tndeed, as Ms. Simpson notes, considering the overall quantity of Mico's listings, the errors

ighted by Mr. Simmons indeed represent a "minuscule percentage” of the listngs 1% In

short, Owest strives to provide error-free listings, but it may make some Hstings ervors in O 5y
aind Qwest's retail listings. The standard for listings accuracy and timeliness for CLECs i% puriy
seith OQrwest's retail listings accuracy and timeliness.** As discussed above, Qwest meets this
standard. 1o
Moreover, under the FCC's 271 orders, Midco's isolated and statistically rare Hstings
Lrrors cannot provide a basis for a finding of noncompliance on Cheeklist ltem £ The Fe¢: bis
noted that "[i)solated cases of performance disparity” generally will not result in fndings of

nopcompliance on a given Checklist tem.!3” In this regard, the FCC has further dectared:

Although anecdotal evidence may be indicative of systenyie ailures,
isolated incidents may not be sufficient for a commenter Wy overcome the
BOC's prima facie case. Moreover, a BOC may overceme such anecdoiat
evidence by, for example, providing objective performance dati that

demonstrate that it satisfies the statutory nondiscrimination requirement 1

133 See Tr. 4/24/02 (Simpson) at 28-29. 32

Y Id (Simpson) at 31, In addition. as Ms. Simpson pointed out, for apira
(west prm)dcd Midco with verification proofs, review of which by Mideo should e
alleped errors. See id, (Sim pson) at 37-38,

Y See, e.g., Tr. 4/24/02 (Simpson) at 32.
H6 See, e.g., Simpson Rebuttal re: Checklist liem & (Qwest bx. 521 at 5.6,

3% Verizon Massachuserts Or der 9

1223

8 Bell Atlantic New York Order § 50,




As noted above. the record evidence establishes that Owest provides CLECs i South

Dakota with nondiscriminatory access to white pages listings. CLEC listings are fullv inne

usto wnd are indistinguishable from Qwest histings, and CLEC listings are at feast as ae

relinble as those Qwest provides for its own customers.
3 Qwest's Pricing of White Pages Listings is Consisfent with rhe Act.
As explained above in connection with operator services. directory assistanee, and

directory assistance listings, items that are not UNEs under the FCCs orders newd vot be pr

at forward-looking, TELRIC-based rates.'? White pazes listings are not a UNE, and theretore

need not be priced according to TELRIC principles.

As set forth in Ms. Simpson's testimony. Qwest's rates for white pug

s Hstimgs are siisply

the mathematical product of two Commission-approved rates: Qwest’s retail mtes less L

avoided costs as reflected in the Commission-approved wholesale discoumnts, i+

E3 4 1

because these rates are approved by the Commission. they were just, reasonable and

nondiscriminatory.

Qwest provides nondiscriminatory access to white page listings purstant o

e vl s

ftem 8 under the Act. Every state commission to consider Qwest's conmpli

i1y

item has found that Qwest satisfies the requirements of the Act, subject o the satis

performance in the ROC OSS test, On the record in this procecding, the Cenuniasion shy

recommend that Qwest satisfies Checklist ltem &.

D. Qwest Complies with the Requiremenis of Cheeklist Tten 9, Numbering
Administration.

Section 271{c)(2)(B)(ix) of Act the requires BOCs to provide O},

"nondiscriminatory access to telephone numbers for assignment to the other carper’s

service customers” until such time as telecommunication numberin

it 3
fii ERAERED

B39 See, e.q., UNE Remand Order 1% 441-42 and discussion. supre.
10 See Simpson Direct ve: Checklist Item 8 (Qwest Ex. S1jat 1617

£ 2,

32



plan or rules are established. 14! Thereafter, the BOC js required to comply

plan or rules. The direct and rebuttal affidavits of Mare garet N,

compliance with Checklist Item 9.

Qwest complies with the Checklist ltem ¢ F requirenienss by g

suidelines and the FCC's rules regarding numbering adnying
g £ g g

any North American Numberi ing Plan ("NANP"} numbe

functions on September 1, 1998, when the FCC transforred the

and subsequently to NeuStar. NeuStar now acts as the North Americ

Administrator ("NANPA"). Both before and after the

functions to the NAN PA, however, Qwest complied and SeLie s 1o

guidelines and FCC rules applicable to carriers wi

respect to s

Qwest's SGAT and Commission-approved interc

concrete legal obligations to comply with indus Sk grisiels

numbering administration, including those s
NANPA.

Qwest complies with tle mdustry g
to the NANPA. Qwest also provides the nati

accurate and complete information regarding rentin

effective dates for NXX codes assi gned 1o Owex,

competitive concerns. All af these miodifieat

M7 0U8.C 8

142 See Affidavit of
{("Bumgarner Direct re- (”‘ 2
Bumgarner regarding Che
(Qwest Ex. 35).




SGAT. 43 |y the Multi-stare Paper Workshop Report, the F
9 Qwe

T

St has supported a finding that this checklis FeQuirement hux

completion and commission consideration of the results of any 8

the: ftem, 144

Qwest has devoted resources

and implementeq Processey ¢
Programming of jis Switcheg hecessary to FeCOEMIZe new NS
telephone numbers in those NXX

i

codes prior to the NXX cods
implemented performance measures to ensyre tintely apd aotlirage N
PIDs were developed in the ROC collaborative Section 271 per
and were audjte by an | ndependent thirg PATY as part of the Re )
developed one performance measure for Checklist Iterm 9, P

activation of NXX codes. 146

For cach mon of reportatile o

Dakota, Qwest's performance hag been at

B pereent,
No party introduced evidence dismxzz’fr}g ¢

Griffing concluded that

€ agreed witly 1

Multi-g
complies with this checklist jtem,

" For these ¢
Qwest satisfies the requirements of Cheeklist fren;

NM\N‘M

"3 Section 13 of the SGAT (Owest |

213 aedet

£33

9 Owest Ex.22 a1 7.

S Bumgarner Rebuttaf re- Checklist o o (e

146 4/23/02 Ty (B

Umgarner) g 91

P47 Id

148 Griffing Direct (Staft't

Tty
N |

it

e,




E. Qwest Complies with the Requirements of Clhecklist Item ¥, Aceews io

Databases and Associated Signaling.

Section 271 of the 1996 Act requires a BOC 1o pro

databases and associated si ignaling necess: iy for call routing

requirements of Checklist Item 10. 2 BOC must demonstraty that &

Aot

with nondiscriminatory access to "“sig gnaling networks, inctudi

transfer points."!5¢ In addition, the BOC mus: den

with ”nGndiscrimina{ory ACCCES 107 . L {21 certmn calieg

linked to the unbundied database: and {3} Se;

&

concluded that a BOC must design, create, tost. depd

creation environment ("SCE"), 152

Qwest demonstrated its conplisace w

direct and rebuttal affidavirs of M

garet 8, F
fad

unbundled, nondiscriminatory aceess to ity

STPs.'5* CLECs can interconnect with (w

HY47US.Co§ 271

YO SWBT Texas Order ® " 3062 1o
York Order % 365.

WSUSWBT Texas Order® -
Atlantic New York Order % 365.

132 SWBT Texas (e
Atlantic New York Order K RTINS

133 See Affidavit of Margaret ?3;&*’*"2*’!-*‘5?;‘;@?
("Bumgarner Direct re: Checklist Irer ]
Checklist ftem 10, filed on April 2, 7

4 Bumgarner Direct re:




their switches, to Qwest's end office and tandem switeh

carriers' switches that are connected to Qw

Qwest uses a Signaling Sy

signaling network. Qwest's si signaling network and

standards. 150 Reseller CLECS and €L ECs using wnsbur

to Qwest's signaling network that Qwest uses o prow

CLECs that purchase unbundled switching from Qwe

network in the same manner using the

-

uses to provide such access to itself 152

CLECs that use their own switching

self-provisioning or purchasing unbundied
switches, Qwest end office and tandem so el

Qwest SS7 network., and call-related ¢

switching facilities can access Qwest’
S5TPs or interconnecting their STPs with
Qwest's signaling network through a third
interconnection methed the CLE C

handled in the same manner as Qv

Qwest provides CLECS with non

databases, signaling transfer points, and

7 See Qwest Fx. 21 I, SGAT

156 74, § 21

[

7 Bumgarner Direct

158 1 a1 9

159 14,




AlN-based services for CLECs through a SCE.1 Reseller CLECSs e the same socess o

Qwest databases that Qwest provides to its own retail customers. Carriers purchasmg und

switching access Qwest's si gnaling network as part of the aw ttching U

iE = and th

Qwest's databases via Qwest's SS7 network n the same manner and over the same fcilis

Qwest. CLECs that use their own switching facilities also query Qwest's databases in the sane
manner as Qwest,
Qwest's 887 network and Qwest's call-related databases provide parity by desipn. For

example, Qwest's SS7 network and call-related databases a automatically Bandie ol queries i the

same manner and by using the same facilities, equipment, and procedures. egardioss of wihethie

S

a query originates on a CLEC network or Qwest's network.

Qwest demonstrated that it provides nondiscriminator ¥ access for upds

maintaining the call-related databases as part of the ROC development of jts perforng

measures and the audit of its performance measures performed by an independent auditor,
Liberty Consulting Group.'®! The numerous CLEC participants inn the ROC pertonmance

workshops determined that the call-related database update process s "pagity by de

developed the PID measure for the LIDB database updates. Liberty Consulting
supports that conclusion. During its audit, Liberty's objective was to ensure not only that

reported its results accurate] , but also to "verify that, where reguired, compng
) {

retail processes will by the nature of their desi gn and operation provide

consensus determination is well supported by the facts: Qwest's S87 network gnd eadh

databases handle all queries, Qwest or CLEC, in the same manner and use the «

160 Bumgarner Rebuttal re: Checklist Item 10 (Qwest Ex. 37w &

101 See Bumgarner Direct re: Checklist Item T (Qwest Ex. 343,
measure, DB-1B, for the call-retated database updates is identical 1o the n
by the 13 states participating in the ROC performance wo kxhnﬁ&

12 EX. MGW-PERF-2 at 1. attached 1o Williams Direct re: Perfornmn

-y

713,

[
g



syuipment and procedures.'®? All database queries, Qwest and CLEC, are comnmungled. and afl
dhatabage queries are handled on a first-come, first-served basis.!64 U pdates to Qwest’s
LIDBACNAM database are also commingled. 163

The Multi-state Facilitator recommended that Qwest complies with the requirements of

Checklist Item 10. In addition, no CLEC has challenged Qwest's performance in providing

85 to 1is signaling network and call-related databases or questioned the negotiated PIY

this checklist item in South Dakota. Dr. Griffing, on behalf of Staff. also found that there are

i

disputed issues with regard to Qwest's compliance with Checklist Item 10,1 Accordingly, the

Commission should conclude that Qwest complies with Checklist Item 10.
F. Qwest Complies with the Requirements of Checklist Item 12, Dialing Parity.
~Section 271(c)(2)(B)(xii) of the Act requires a BOC to provide "Injondiseriminatory

access to such services or information as are necessary to allow the requesting carrier to

implement local dialing parity in accordance with the requirements of section 25| (BH3

163 Bumgarner Direct re: Checklist ltem 10 (Qwest Ex. 30kat 11,
164 Iid
W3 Id at 12,

6 Griffing Direct (Staff Ex. 1) at 21.

W01 SWBT Texas Order 9 373; Bell Atlantic New York Crder © 372, Brased o the 1
section 251(b)(3) does not limit the duty to provide dialing parity to any particular firn
(i.c., international. interstate, intrastate, or local), the FCC adopted rules in Aug :

broad guidelines and minimum nationwide standards for dialing parite. S
{eiting Second Report and Order and Memorandum Opinion and Order
—wnpetition Provisions of the Telecommunications Act of 1 946; Iy
Exchange Carriers and Commercial Mobile Radio Service Froviders: Are
and Houston, Ordered by the Public Utility Commission of Texas: Adnm
Numbering Plan; Proposed 708 Relief Plan and 630 Numberiag Plan 4
CC Docket Nos. 96-98, 95-185 and 92-237, FCC 96-333. {1 FOC Rex
("Local Comperition/Area Code Relief Second Report and Order™yy: Firs
Implementation of the Local Competition Provisions of the Telg
Interconnection Between Local Exchange Carriers and Commer
Area Code Relief Plan for Dallus and Houston, Ordered by the Publ
Administration of the North American Nunibering Plaw; Proposed 705 |

§t FHE g

3]



ction 251(b)(3) imposes upon all local exchange carriers ("LECs") "[t]he duty to provide

chaling parity o competing providers of telephone exchange service and telephone tolf service

with no unreasonable dialing delays."1%% Section 133(| 5) of the Act defines "dialing pary” as

follows:

- a person that is not an affiliate of a local exchange carrier is able 1o
provide telecommunications services in such a manner that customers
have the ability to route automatically, without the use of any access code,
their telecommunications to the telecommunications services provider of
the customer's designation . . ., 169

(owest's compliance with Checklist Item 12 was established by the direct and rebugal

affidavits of Margaret S. Bumgarner.! 70 Qwest has concrete and specific legal obligations to

provide local dialing parity. Qwest provides dialing parity pursuant to section 14 of s SGAT
and its Commission-approved interconnection agreements. 't Qwest’s SGAT has been updated
as the result of consensus reached in collaborative workshop processes, conducted on an open

busis with full, active, and equal participation by competitors and state conumission stifts

With respect to intraLATA tol] dialing parity (1+ equal access cdialing). this Compssi

ordered the implementation of the FCC's dialing parity rules for intralLATA tol] calis by July 27,

1999172 In accordance with this order, Qwest completed the implementation of toll digtin

Lf

punty for intraLATA toll calls pursuant to a Commission-approved plan in South Dakota an July

’

Plan Area Code by Ameritech-Nllinois, CC Docket No. 96-98, 05-185 and 92-237, 17CC.00. 1 o O
Red 16559 (rel. July 19, 1999) ("Local Competition/Area Code Relict First Ordor on Reconsideration”s

L7,

SWBT Texas Order 373 Bell Atluntic New York Orcler® 372 (04

4T ULS.C§ 153(15),

170 See Affidavit of Margaret S. Bumgarner re: Checklist lem F2, Bled October 24
("Bumgarner Direct re: Checklist Item 12") (Qwest Ex. 40) and Rebuttal Affidavit of Muarg

f ‘
Bumgarner re: Checklist Htem 12 ("Bumgarner Rebuttal re: Checklist Item 17 P{Chwest Fx,

71 Bumgarner Rebuttal re: Checklist ltem |2 (Qwest Ex. 41) at 2.

In the Matier of the FCC Order Establishing New Deadlines for Implesentation of ntral 474
Parity by Local Exchange Carriers, issued June 22,1999

"2 This Commission is asked to take administrative notice of its order m Docker No, Fw




rars

Qwest implemented mntral ATA to] dialing parity in all of jts swilches in South

sasimg the "full 2-pIC" subscription method for intra- and interLATA presubscribed

Altof Qwest's switches in South Dakota, therefore, provide local and woll dialing pari

ter the FCC's rules implementing the dialing parity requirements of section 251 (b2

of the Avt, customers of competing carriers must be able to dial the same number of digits as th

RO custonters dinl to complete a local telephone call 174 Consistent with these rules. there a

Terences in the number of digits that Qwest or CLEC customers must dial 1o complete any

[

steall, regardless of the identity of the service provider of either the callj ng or called party,

tidoes not impose any requirement or technical constraint that requires CLEC Customers e

il weeess codes or o greater number of digits than Qwest customers dial to complete the same

From a customer's perspective, the interconnection of Qwest's network and the
metworks of CLECS is seam|ess,
CLEC and Qwest customers dial the same number of digits without any access codes, an

it use the same dialing patterns, to place calls to a Qwest customer. a CLEC customer.

bary assistance, or operator services. Moreover, Qwest provides dialing parity for secess 1o

sparator and directory assistance services not only when Qwest provides those serviees for a

butalso when a CLEC Hses customized routing to provide operator and | irectory

shd

ance services itself or by using a third party provider,17s

S The FOC granted Qwest's (formerly U S WEST) Petition for Waiver in Implementation of 1he
ab Competinon Provisions of the Telecommunications Act of 1996: Petition of 1) § W ST
Senmmunications, Ine. for Waver of Dialing Parity Dates Established in March 23, 1990 Dialing Paruy
Order, CC Docket No, 96-98, NSD File No. 98-L-121, 1999 FCC LEXIS 4803, (rel. Ot 1. 1995
Chraling Parin Order"). The FCC allowed Qwest to delay implementing intral ATA woll diafing pariy
seentral offices until November 30, 1999. Qwest actually completed implementation in
wcentral offices October 18, 1999,

FRSWRT Texas Order 8374; Bell Atlantic New York Order 9373 ¢ Citing 47 CF R §8 81 208,

PR Customized routing is available in SGAT § 912 (Qwest Ex. 21 ).

40




tnple menting the ¢ dialing parity requirements of Section 251(b)(3) of

omers of competing carriers must not suffer inferior quality of service,

s ddinting delavs, as compared to the BO(C's customers.!’¢ (Consistent with

sEprovides CLEC end users with the same quality of service that Qwest provi

with no additions| post-dialing delays, This is 80, first, because Qwest do

Fesuirement or technica) constraint that would cause LEC customers 1o

W postdialing delays or inferior quality service.

vk, the dmzssgn of Qwest's s systems and processes ensures equal treaimmt of all end

sing of calls in Qwest's central offices is the same for both CLEC and

Calls from all types of service providers, including Qwest. are intermingled

g facilities. Callg from CLEC end users to a central office are e processed in

IR Ie same technical requirements and standards as calls from Qwest end users. !’

ansmitted or received by Qwest's switches utilize the Same translations and

< For completing call regardless of whether the call originates on Qwest's network

AWOrR T Owest's switches cannot distinguish between calls from CLEC end

15 from Owest end users, t79 The design of Qwest's network, therefore, ensures that

ive the sume dialing intervalg and quality of service, regardless of who the

srvice provider may be, As are =sult, participants in the ROC collaboratjve

devaloping performance metrics and OSS testing requirements determined that

CER 55y 2074 (requiring same number of digits to be dialed): Local Competition’dreq
td Regpurt and Order 1 4-15,

ey Direet rer Checklist Item 12 (Qwest Ex. 40) at 7.




measures are not necessary for this checklist i m. 180

Paper Workshop Final Report, the workshop Facilitator states that "th

Srnance measures are unnecessary for this checklist item, and

sas not established any for it. Therefore, there are no unresolved issues

cheektist tem." ™ In addition, every slate commission to consider Qwest's
cklist ftem 12 has found that Qwest complies.!s2
cnted evidence disputing Qwest's comphiance with Checklist Item 12. Dr.

agroed with the Multi-state Facilitator's conclusion that Qwest complies with

it 12.7% The Commission should also find that Qwest satisfies Checklist Ttem 12

1.  CONCLUSION

“the foregoing reasons, and those set forth in Qwest's testimony and exhibits, the
session should recommend that Qwest meets the requirements of Checklist Items 3. 7,8.9
i1 South Dakota.

d this 21st day of May, 2002.

RESPECTFULLY SUBMITTED.

“Local Competition/Area Code Relief Second Report and Order 4162,

Cweest Bx, 22 at 8,

* Bungarer Direct re; Cheeklist Item 12 (Qwest x. 40y a1 9.

!

dumgamer Rebuttal re: Checklist Item 12 (Qwest Ex. 41) at 3.

42
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I. INTRODUCTION

Qwest Corporation ("Qwest™), fomkrlx U S WEST Commnun

brief 1o the South Dakota Commission (“Commission™) in SUPpOTT o

the competitive checklist items in section 271(c} 2B Vot the Telee

{the “Act™): checklist items | (Interconnection and Collocath

{"LNP™), 13 (Reciprocal Compensation), and 14 {Resale.

and demonstrated in this brief as wel] as in the various phass

the requirements of thege checklist items.

Several parties filed testimony with this Conymi

addressing Qwest’s compliance with checklist wems I, b,

significant efforts to resolve disputes with patticipating co

(“CLECs") regarding these checklist items and has modjfis:

its competitors’ requests. In several instances, Qwe

unnecessary for compliance purposes. but which avaided o

goals of CLECs. A Although a very small number of digg

wites ¢

that these issues relate more to the mechanics of Qwest ‘s §

with section 271 of the Act. Section 271 proceedings sre mot the 5

new requirements under the Act. Qwest respectiuilly re

Qwest’s proposed language as it comports with th

P,
g

even if the CLECs mij ght favor slightly different wordiny

In passing the Act, Congress intended to ©

permit[] interconnection on Just, reasonable,

recognized that incumbent LECs and CLECs alike wil}



operating efficiencies: “We believe they [economies of scale} sh

permits the incumbent LECs to maintain operating efficicney to fusn
enitble the entrants to share the economic benefits of that ef
prices.” Accordingly, Congress did not intend to create z ve

gain an unfair advantage by misusing the Act’s S requireme

respect to some of the issues being raised by a small subset of 1

is oceurring. Some of the CLECS in these proceedings

o Sl

have no foundation in the Act, such as, for example, a du

Qwest,  As this brief demonstrates, none of the issues that roms

showing that it complies with the requirements of the &at

(Qwest satisfies all 14 of the section 271{ey check

the requirements of each checklist item, the Federal Commu

stated that, in order to establish a prima facie case of

{"BOC™ must demonstrate

1. that it has a concrete and spec
the item wupon request purs
interconnection agreenients that
terms for each checklist itern, and

&%)

that it is currently furnishing.
checklist item in quantities that com
demand and at an acceptable leved of

Thus, for each item, Qwest must show first that the

Available Terms and Conditions (“SGAT™ Toor interes

Memorandum Opinion and Order. In the ?‘w"kiﬂi;‘f' ol i%c“
In-Region, InterLATA Services in the State of MNew

Red at 3973-74, 952 (rel. Dec. 22, 1999} (“New Yark 273




egarding that item. Second, Qwest must show both (a) that it is furmshisg

shi} the item in reasonable, commercial quantities, and (b) that it is doing so

le level of quality.
{Iwest satisfies the requirements of the competitive checklist in South Dakota.
il. WORKSHOP 1 CHECKLIST ITEMS
A Cheeklist Item 1 ~ Interconnection
L Legal standard

Checklist item 1, 47 U.S.C. § 271(c)(2)(B)(i), requires Qwest to provide fi

aperator services, and 911

The Telecommunications Act of 1996 (“the Act™ reguires mcumbent o

varriers, including Qwest, to provide competitive local exchange carriers

mereonnection (1) “at any technically feasible point within the carrier’s netwerk™

il

least equal in quality to that provided by the local exchange carrie

fer pigelt’

ierms, and conditions that are just, reasonable, and nondiscrimi natory,”

The FCC has identified six “technically feasible’ T points of in

of a local switch, the trunk-side of a local switch, the trank intercomm:

CFR. §51.5; see also Implementation of the

Telecommunications Act of 1996, First Report and Order, CC Uﬁ
5590, %176 (rel. Aug. 8, 1996) (“Local Competition Order™ b Arka
17,

fnd



ich, central office cross-connection points, signal transfer pomts. and po

unbundled network elements 4
2 Compliance

Qwest satisfies the requirements of checklist item | As of Cetob

Dukota Utilities Commission had approved 34 interconnection ALFCOMEE |

Cs in South Dakota, and another 3] agreements were pending spproval.®

Qwest offers interconnection to ali competitors pursusi to i

Available Terms and Conditions ("SGAT™). Qwest originally files

November 22, 2000, and amended it in October 2000 in ¢

ERE S T
YOG W toe o

hosted by the commissions of Idaho, Towa, Montania, New M

Utah and Wyoming and facilitated by John Antonuk. Owest aime
hearings in South Dakota to reflect the advice of Dr. M

Commission.©

As of April 25, 2002, CLECs had more thary HELOGO tnger

trunk is simply a transmission path between the trunk-

the trunk-side switch port of an incumbent Jocal exeinge ¢

4708.C. § 251(c)(2).
47 CER. § 51.305(a)(2).
¥ Affidavit of Thomas R. Freeberg re: checklist e ¢
checklist item 1™) (Qwest Ex. 14} at 1,

® Freeberg Direct re: checklist iten1 1 (Qwest |2
checklist item 1, filed on April 2, 2002 (<
TTr, 4/23/02 (Freeberg) at 12.




at the other.® By January 2002 Qwest was exchanging 70 mill

month with six CLECs over local interconnection trurks, @

Qwest has made available several arrangenienis to

networks, including (1) a Qwest- -provided facility: (27 phsy

with a CLEC-provided facility; (3) mid- -span meet point o
other technically feasible methods  of  interconn

intereonnection at access or toll tandem switches,

of traffic at the six feasible points of interconnestion |

To ensure nendiscrimination, (lucm

equipment, interfaces, technical criteria, and ser

pairs of its own switches. Retail trunks may g

Qwest is n neasuring its performane

developed in collaborative workshops b

the Arizona Corporation Commission.  The

October 2001 show that Qwest was nestis H

level of quality,!# and its performumce b

g% ¢

S1d at 11,
9 id at 12.
fru:h::rn Direct re: checklist item |
“]r] sec 47 CFR. f:"si 305(ay
'2 Freeberg Direct re: "'heckli;d '
' The PIDs are identified a« :
3 Teeberg Direct re: chie ’Cihm J4

15 3“; Tr. .{,“‘;fu'v (} rgd‘t;:"’} 1: 1

i




~
=
ys]
™
&

n Seuth Dakota have

prerequisite of local exchan

a. Qwest has g coners
competitors in

Qwest is obligated 1o prov

SGAT.!®  Section 7.0 of the §
networks for the purpose

interconnection agreements that

SGAT into their agreemernis

Ow

Carrently, Qwest

interconnection trunks

trunks in service.




Trunk Type

E911

Local

Operator

Toli

Total

c. Qwast is pry
trunks in aceerd

The ROC, after ext

to measure Qwest’s
provisioning, net

detailed performance re

The Liberty ¢
performance results. Fer ¢

that Qwest was accurate

an end-to-end analvsis

W

20 Freeberg Direet re: che
2

22 This number had incre:
Tr. 4/23/02 (Freeberg) m
¥ Freeberg Direct re® check




designed: and independently calculated certain performance results o ¢ orate

results. In its final report, issued on September 25, 2001, Liberty concluded thay,

performance measures accurately and reliably report actual Qwest performance.”™

The ROC generally decided to use a “parity” standard rather thas o b

oA

for each of the interconnection performance measurements. The following suh

briefly describe each of the areas for which the ROC de reloped PIDs and Owe

under these PIDs. 25 These results show that Qwest has provided interconne
nondiseriminatory basis.
i. Trunk provisioning

CLECs order local interconnection trunks with a well-known form colled an

Service Request (“ASR™),26 which was created by the Ordering and B

Alliance for Telecommunications Industry Solutions.  Instructions for e e

provided on Qwest’s website and in the publicly available A

Ciuidelines. 27

The ROC requires Qwest to measure certain aspects of the wunk

For example, Qwest tracks the percentage of time it installs o frunk on or

(“commitments met”) and the average installation interval.2¥ For bath nf

also collects data for its own interoffice trunks for Comparisen,

M oar 14,

**Jd. at 13 and Performance Results for South Dakota: March 2001 - A
INTER-2,

B SGAT (Qwest Ex. 21)§ 7.4.1.

<7 Freeberg Direct re: checklist item | (Qwest Ex. 14) at 15

*% Sew id. and atlached Ex. TRF-INTER-2 at 1, OP-3. 0P,




The performance data from March through August 2001

tranks for CLECs in timeframes and at perce

niages that are
performance. Qwest met 100% of its installation commuitinents

installation interval was 42 days. Although that was |

onger than the

days, the difference was the result of CLEC requests for inte

u

Sinee October 2001 provisioning intervals have decreaseii to an 4

days.*® Overall, from March through August 2001, instalintion 4

new trunks were installed without a CLEC filing a trouble report. ¥
ii. Trunk forecasting and blockage

Section 7.2.2.8  of the SGAT defines  the pa

interconnection forecasting, mcluding matters such as for s el o

forecast cycle, joint planning meetings, Qwest's Trunk ¢

process, and trunk group resizing guidelines.

o

CLECs and Qwest share estimates of the future sz of gach ¢

are typically projected for a two-year period. These fore

best available interconnection options and constructing invent

Trunk groups are sized to operate at service ohyj

assessing trunk group service performance is call “block

3

further advanced toward their destination due to equipment shor,

L8 reeberg Direct re: checklist item | {(Owest Ix,
BT, 4423402 (Freeberg) at 14.
*1 Freeberg Direct re: checklist tem 1 (Qwest Ex, 14 a1 17
1.
B Id at 18




Trunking theory assumes that not all customers will seek to use th

[L 4 gt

time., If Qwest or any telephone company were (o design its network so thar s

blocked, a separate path would be needed betw

cen each telephone in the nets

of more than a few telephones, this desi gn would be cost-prohibitive. Th

switches and fewer paths (trunks berween switches) that many telephones

This design creates a probability that some calls wil] be blocked. Qwest s nere

the application of these longstanding principles.

Qwest satisfies the service-blocking objective for interconmection ik

embedded trunking by providing facilities and equipment in sufficient iy

number of people who mi ght, under busy-hour condi tions, 3% simultaneou

vetween networks. Designing for 1% blocking on final routes acl

balance between caller eXpectation and economic efficiency. Pay-to-day v

of busy-hour traffic can cause anomalous blocking of service beyerg

el

inexpected trunk blockage aceurs, either party may initiate 4 request for additions

Qwest has generally considered blocking on local trunk Lroups bedow g 19

be incidental. A CLEC may choose another threshold and buitd

Qwest to accommodate jts desired design. Primary or |

Hgh-tse fnoneg

designed to block a higher rates since overflow calls are

alternate-final groups,

B Jd: see also Tr, 4/23/(2 (Freeberg) at 39-40.
* Busy howr™ is the SIXtY minute interye
heaviest traffic Joad.

i Freeberg Direct re- checklist item 1 (Q

il that on each day

ik ¥

west BEx. [djat 1%

10



“voncluded that blockage less than or equal to 1% is always acceptable, The

-~

o determined that, if blockage exceeds 1%, the blockage on interconnection trunks must

e of better than on Qwest’s own interoffice trunks.?” The defined “acceptable™ Jevet of

on both direct trunks and tandem trunks resulted from exhaustive traffic gudies,

bality theory, weehnological advances, and the use of economic models.

est’s performanee in controlling blockage has been outstandig. From Muarch theo

ast 200, the average trunk blockage on CLEC interconnection 1o Qwest tandem offices i

Dikots was 0.20%, with no blockage whatsoever in the last four months. Trunk

o CLEC

mterconnection to Qwest end offices averaged 0.129.% These results are f

¥

the ROCs 1% benchmark.
iii. Trunk maintenance and repair

X, L2

Atdter interconnection trunks have been installed, Qwest and CLECS participate

i joint planning meetings to establish trunk re-design and servicing requirements.  The

- priwvide forecast information to each other to ensure reliable call completion #

The ROC adopted specific performance measures for maintepance and repar of

8

wmnection trunks. These include the overall trouble report rate, the peree

soleared within four hours, and the mean time to restore service, 4!

Qwest has achieved great success in maintaining and repaiting interconnectin

s rate of CLEC wouble reports for interconnection trunks has been very low, with an




of L06%.92 Qwest cleared 78% of those trouble reports within four howurs #¢ 7

restore service was comparable for wholesale and retail trunks.
3 Disputed issues
a. Indemnification

AT&T seeks to impose broad new indemnification Fnpnsge rela

provisioning,* This language is unneeded and unsupported by {1

South Dakota. Contrary to the thrust of AT&T's unfounded attegntion,

trunking order submitted by anv South Dakota CLEC in the relevamt p

Qwest on or before the CLEC's requested due dates Since Neovembe

i
e

been any provisioning delays for any CLEC orders for imterconnec

and since March 1, 2001, only two orders have heen delaved. In addition,

every interconnection trunking order submitted by South

e
AR My

less than 20 days. AT&T's proposal  for new indemnii;

interconnection provisioning has no factual support. It s e

flawed concept. ¢

Black Hills Fiber and M idcontinent Communications

m South Dakota’s local exchange market - have

interconnection trunk provisioning and do nhot propose

24d. at 4, MR-§
4 MR-

“ Affidavit of Kenneth L. Wilson Regarding checklist itoms
i\u sale ~ filed on March 18, 200 2 (“Wilson Direct rer clicet

" Rebuttal Affidavit of Michael Williams filed on Aprif 2,0
see performance measures OP-3, OP-6 or OP-15

* Freeberg Rebuttal re: checklist item | {Qwest Ex, 15yal 3.4




provision AT&T has proposed. Indeed, Kenneth W

instance in which this issue has ever arisen in Soutl Prak

Qwest previously objected to this language i v

grounds, including the fact that it would duplicate

("QPAP™) incentives, there are no controliing FCC rub

precedent for considering the issue in other 271

indemnification in the General Terms and Cond

properly points out, the Multi-state Facilitator's

.

proposal#”  Dr. Griffing accurately observes that

responsibility for all deficient performance onto £

the deficient performance™  Qwest agrees with

Commission adopt the Facilitator's recoms

b. Entrance fucilitiex

Contrary to AT&T’s claim,™ Qw

trunking to CLEC-selected POls hoth inside

CLEC may choose a POI location anyvwhere i £

when Midcontinent Communications sirivnis

37 7Tr. 4/29/02 (Wilson) at 14243,
# Freeberg Rebuttal re: checklist ftens | {(wee 1
49 Direct Testimony of Marion Giriffh
South Dakota, filed on March 1%, 26011 ¢
50 Id. at 24.

M Wilson Direct re: checklist items | & 14 ¢
72 See KMC interconnection agreement it
Larry B. Brotherson re: General Terms




office building in Sioux Falls. ** Mideontinent has st sed i

in establishing interconnection at this site,

section 7.1.2.2 confirm CLECS' ability to avoid e

trunking is configured to a POJ associated with ¢

interconnection is avoided,

Contrary to AT&T" 5 SHy

‘!:
‘:‘b

1

building. Qwest has routinely
Qwest switches to that POT. In thes
Qwest’s nearest central office buildi

s Qwest-provided transport is su

“entrance facility.” This ransport systerns

5 o
T2 &

o

clearly does not mean that Qwest serreh:

CLEC network. not on Qwest’s network, ™

N %

s

The POI marks the edges of botr carriers”

¥

each. Contrary to AT&T's ¢ claim, Crwest dees

CLEC switch or somewhere on the (71
CXISt on Qwest's nenwork.

Once again, AT&T has identified o w

unaware that an issue conceming entranog

————

‘“‘Hmthermn Rebuttal re: General Terms -
! See Mideontinent Communications’ Testi

(Mfdcentmcm Ex. 38).

34 Fre“buu Rebuttal re: cheeklist itemn | {f
* Wilson Direct re: C md\h»z tems b & 14y

6 Tr, 4729402 {(Wilson) at 1472,

b byt

s



AT&T also expresses an unfounded concern associated with rech

Furthermore, Qwest’s Exhibit A purports to charee
and DS3 rates for the entrance facility even thoush thy
on Qwest’s side of the POI where the PO resides on the
network. 37

I AT&T is pointing out what it considers to he Qwest s

sbtEfs

Most Qwest interconnection agreemenis®® and section 25 SEBIUSY s

compensate one another for the transport that thev pravide on their .

complete terminating local calls. AT&T seems to indicate its awaren

its quote of the following FCC statement in its testimony:

Moreover, because competing carriers must ¢ I
LECs for the additional costs ineuresd
interconnection, competitors  have an
economically efficient decisions about whers o int

The KMC agreement and the SGAT state cleay 1y

point of interface are subject to reciprocal compensaticn.
ATE&T also states:

In contrast, AT&T and other CLECs hav
accordance with the Act. designated their
mterconnection, and paid for interconnection i
their points of presence (“POP™) or switches 1o the
in the Qwest nerwork 0

A CLECT that is also an interexchange carrier iy

(interconnection trunking order) that designates the

Y Wilson Direct re: checklist items 1 & 14 (AT&T B 1
uk e.g KMO mterconnection agresment § 712,

\Lhmtai re: General Terms and (,(_mutmm ({vest B ‘*th: or ¥
 Wilson Direct re: checklist dems | M IATET Ex
209,

SOWilson Direct re: checklist ftems | & 14 (AT&T Ba % 18y st 1



location as the POP. It may also choose a local interes

POP. If an interexchange carrier who has become 4

such that both of the interconnected local et

symmetric bills should net a zero sum. This fact

agreement and the SGAT allow for this®' 4 T&T

L
'AJ

7.53.2.1.1 are not necessary. 5

did not give CLECs direct ACCESS o

interexchange traffic, and sq could be more ex

to allow access to UNEs via an entrance facili

rates.® To be clear, Qwest does allow Comp

Qwest has complied with the Facilitater's

permit entrance facilities to be used for aceess fo U

Commission accept this resolution & This muatter sh

C. Expanded interconnection chusnel teg

As Dr. Griffing reports, AT&T recom

(a) climinate the requirement that CLE

*F SGAT (Qwest Ex. 21) § 730130
&2 Freeberg Rebuttal re: checklist item | [Qwest
o3 Griffing Direct (Staff Ex. | ) at 24,

" See infra section D(3).

“% Qwest changed a prohibition (o permissiog
°® Ciriffing Direct (Staff Ex. 1) at 24,




charge references from section 7.3.1.2.67 He noted that Qwest acoepied the o

issue as proposed in the W ashington 271 proceedings and that Mt

A aw o grn b
. Astonnk

Washington order reflected a resolution of this issue that is in accord witiy F¢

comports with AT&T’s request.®8 Dy, Griffing recommended® that the ¢

Antonuk’s recommendation. Qwest already has complied, ™
d. Transport in excess of 50 miles

A 4 i

AT&T voices concern about SGAT section 7.2.2.1.5 b s

burden to build Qwest’s network to the CLEC.""Y AT&T

improperly limits interconnection under the Act. It does not,

says:

If direct trunked transport is greater than fifiv
and existing facilities are not available in aithe
and the Parties have not been able to resobve the
point arrangements, and the Parties CanmoL agres s
will provide the facility, the Parties may bring the o

Commission for resolution on an Individus! ¢

There is no improper “shift of burden™ to the CLEC, as AT&T

interconnection order that names a point of interfuce between the cari

construct rew and lengthy facilities, the SGAT simply provides that ¢

before the Commission, but only if the parties are unable to &

87 k. at 25,
o8 7d.

a4 I

?"? Froeberg Rebuttal re: checklist item 1 (Qwest Ex. 155 a1 9.
LWilson Direct re checklist items 1 & 14 (AT&T Ex. Hyar 12,

= This section does not appear in most of Qwest’s Juterconm
eberg Rebuttal re checklist item 1 (Qwest Ex. 15) a1 1,
“reeberg Rebuttal re: checklist jtem | (Qwest Ex. 1Syar 10-1 1,

Fre
Ti I

17




need to build bevond 50 miles, Quwest simply would [ike to reserve the ¢

question to the Commission. ™

In his prefiled testimony Dr. Gri tfing initially suggested that fhix ¢

&

Antonuk’s recommendation to delete this section,” but at the Free

“Quwest has since offered something that 1 do find aceeptable.™  Th

where Qwest suggested a resolution of interconnection issues differont

Antenuk.”” The commissions in Washington, Colorado,

e

Mexico, Montana, Idaho, Arizona and Wyoming have alj agreed with

Many of these states were among those comprising the Mu

commissions found that the qualified nature of the 8

provide interconnection, coupled with possible

such as South Dakota. Qwest respectfully a

other commissions and permit Qwest {o raise this isg

basis,

e

T, 4/23/02 (Freet verg) at 02: see Tr. 4/29/07 ¢ Wij
7 Griffing Direct (Staff Ex. 10} at 2{3-4«%.

5 T, 4/30/02 (Griffing) at 161.

77T, 4/23/02 (Freet berg) at 34,

& Freeberg Rebuttal re: checklist item | {Owest ¥

™ Local Competition Order 4552 see Tr. 4/23




. Trunk forecasting

AT&T noted that Qwest included an updated version of SGAT section *

version was based on Colorado Commissioner Gifford’s August 2007 advice o

Qwest’s Colorado section 271 proceeding. This language now appears in (hwest's

with KMC in South Dakota and is therefore available to any South Dakota ¢

adopt it™ AT&T now proposes (o modify section 7.2.2.8.6 1o add the ph

LA

Dispute Resolution process™ to section 7.2.2.8.6.1 and to delete section 7,27 5

net objeet o entering into an agreement with AT&T that contams these n

fanguage In the KMC agreement. but Owest thinks it best not to moedify the

suggests. Instead Qwest will do as Dr. Griffing suggests.

Dr. Griffing reported that CLECs in the Multi-state procesdings wanted

trunking capacity per their forecasts. He noted that Qwest said that C1

too high and that Qwest incurs unrecoverable costs when it Buihds eay

£,

i)

Qwest offered to build to its own forecasts of inte STeonnection runking nesds, o

CLEC forecast. but to require a deposit in the latter case. Owest offs

trunk usage reached 50% of the forecasted leve] 53

As Dr. Griffing reported, Mr. Antonuk’'s Report sald &

protect itself against incurring installation costs it MAY NEVer 19eo

that the basis for returning the deposit should be 50%; usage of try

and that the usage should include that of all CLECs. not Just the

' Wilson Direct re checklist items 1 & 14 (AT&T Ex. 0y at i‘ 3o
"1 Freeberg Rebuttal re; checklist item | (Qwest Ex. 15yat 1}-1

2 Wilson Direct re checklist items | & T4 (ATET Ex. 10y w :4’,
8 Griffing Direct (Staff Ex. 10) a1 28-29,

1o




—y

The Report proposed language in section 7.2.2

Dr. Griffing recommended that this Commission acoey

In order to close this issu e, Qwest has re-ifles

track Mr, Antonuk’s su ggested langnage within seetion

f. Access tandem interconnee v

This issue is addressed i the section of

reciprocal compensation,

g. Confidentiadity of forecasts

AT&T recommended that section

concurred and did so.

b Oversized trunks groups
AT&T asks that SGAT seetis

version of this section that AT&T o

Qwest a reason for maintaining

new wording underlined.

13 I a trw
requm:d ov er mmfw i
rated busy hiour capacit
month pumd v
the trunk grwp
information on current
an ASR to resize the trux
f{")l' lnc'lz’“ifu"ﬂimf* ¢

cind rezm‘ange the trunk

B4 See Id. at 29,

B5 I,

8 Wilson Direct re checklis Hems &
871d. at 17-18.




Qwest shall not leave the trunk gros
percent {25%) excess capacity.
excluded from this $ treatment,

Qwest expects that this resolves the mstter £

considered this issue and found Qwest’s lanm

appropriate. 88
i. Commingling

In its prefiled testimony AT&T elaimy tha

¥

CLECs use separate trunk groups for iterl ATA, ¢

section 7.2.2.9.3.2 does not. by any interpret

el d

provides:

C,czmu . each mmm ?um*m%
verified with mdw‘;du i} ocndl
Jurisdictionalization usi = Coatly
be exchanged in lieu of PLL i

This language ex plicitly permits the comby
guag ] Y1

KMC interconnection agreement witly Owost

CLECs that seek this language

within their agrees

AT&T claims that it is not asking o eop

same trunk . IFAT&T were, SGAT g

See F reeberg Rebutta! re: cheekl; S
89 Wilson Direct re checklist items 1 & 1414
90 This willingness on Qwest’s part gy

position in May 2001 with regard o
24,

B8 4




carriers choose this option, usage-sensitive charges are ap

percentage local use ( PLU) factor or (2) via cafl-by-call a

rates or tariff-based toll rates. Contrary to AT&T's

based, usage-sensitive charges to local calis.®
4. Conclusion

Qwest has satisfied each of the requirements of

Qwest has a concrete and specific legal obligation 1

&

the SGAT and interconnection agreements betwoen Oy

has fulfilled considerable CLEC demuand for inters

personnel are well prepared to meet futire demand for s

The procedures Qwest has in phace

o E
fosr ostyl

CLECs ensure that the requirements of thg .

South Dakota. The performance data show it i

CLECs on a nondiscriminatory basis. with g coun

that trunk blockage is within reasonable Hn

capabilities, and performance for imtercam

OD})OITUﬂit}/ o compele.




B. Checklist Item 1 — Collocation
i. Legal standard

Qwest satisfies the requirements of section 27 ey

&

e

HBHyE of

Act of 1996 (*1996 Act”), and the Federal Communications o

to eollocation. Qwest provides collocation on rates, fermg sl

reasonable and non-discriminatory. Qwest has a concrete and s

cotlocation pursuant to its Statement of Generally Available Ter

and in the various Commission-approved interconnection 4

Dakota.

In addition, Qwest is actually providing collocation to €

August 31, 2001, Qwest had collacation arrangements with s

Qwest was providing fourteen units of physical coliosation and ane HITE of

five central office buildings. These central offices rep

lines within South Dakota. Additionally, two of these centest o

the retail access lines) currently house three or niore gotle

Carriers use collocation as one means of obtaining it

The existence of collocated CLECs ~ and the locations

collocation ~ provide a strong indicator of the existence of ek 3

competition, Additionally, CLECs have chosen to eotlocate &

serve a large portion of the business and residential hines p

% Affidavit of Margaret S. Bumgarner re checklist iten b Colln

"

(“Bumgarner Direct re checklist itern 1) (Qrwest Ex. 307 w208,




collocation, facilities-based CLECs have positioned themselves o o

significant number of the customers, both business and residential, currey

South Dakota performance data demonstrates thay

required benchmark objectives 94 Quantifiable evidence iz
measure results in South Dakota. 9

Commission Staff, Midcontinent and AT&T filed comme

collocation issues. There was a general consensus that {hwest

although there were some specific questions raised by the wi

W a

responded fully,

2. Commission staff récommendytinns

The Commission Staff’s independent expert, D

obligations and performance relating to the cheekd

of Ms. Bumgarner, Qwest’s performance data and the

1S meeting its collocation obligations. Dr. Griffs

Qwest in compliance with all of its checkiist item obiligatio

3 Midcontinent’s concerns have been Hually s

Midcontinent initially raised a couple of isalsted i

acknowledged at the hearing that it was sutisfied with

S

Midcontinent’s concerns.®’ Margaret Bumgarnor s

4 1d. at 20-23.

93 See also id. at MSB-COLLO-3,
%6 T, 4/25/02 (Griffing) at 114.
7T Tr. 4/30/02 (Simmons) at 17,




and details the mutually agreeable solutions worked out hetween the partios |

%3 A 4

testimony.® Midcontinent did not offer any contradictory testimony.

Midcontinent also expressed that it continued to have a sta

23

Qwest team assigned 1o it and that the Qwest personnel had in fact gone &

lengths™ to assist Midcontinent % Mideontinent's experience and

that Qwest complies with its collocation obligations.

4, AT&T’s issues have been largely resolved; the remainder are nisg

Mr. Kenneth Wilson of AT&T testified on a number of v

had already been resolved by agreement of the parties, wiieh Me

umintentionally neglected to mention to the Commission in his ol s

testimony (which had predated these resolutions ). None of th
were based on South Dakota data or experience. Most in
any issues in his summary that were not answered m full i th
Bumgarner.' Nevertheless, for the Commission’s conven
Wilson’s concerns.

a. Product approach to collocation

Mr. Wilson complains that Qwest treats colloc

differences between Qwest documents and acteal

support of this concern within the Jast vear M and (hwest ha

% See Bumgarner Rebuttal re checklist item §: ol
re checklist item 1) (Ex. Qwest 313,

% Tr. 4/30/02 (Simmons) at 17.

"9 See generally Bumgarner Rebuttal re checkiist it
YO Tr. 4/29/02 (Wilson) at 117-1%.

"2 See Bumgarner Rebuttal re checklist ieim 1 at B,




ensuring that both its practices and iis documents are fully compt

Management Process is designed to address CLEC congerns of this

not refute its effectiveness.!®* No other € LEC i South Dakots

concern over the consistency of Qwest's internal documents.

b. Cross-connection at multi-tenant environmendy (A1 TE™

While Mr. Wilson raised this issue in his prefiled testimamy amd

s

summary,'% he apparently neglected to read any of the subm

subsequent to his prefiled testimony. and thus failed to

St

this issue.'  The revised SGAT language addressing AT&

Bumgarner’s testimony and will be incorporated into the e

c. Collocation intervals

Mr. Wilson also challenged the collocation wetervils o

collocation interval that is tied to LEC forecass

compromise on this issue and reached a resolution

compromise proposal abandoned forecasting as « tri

alternative longer intervals when conditioning of space o

required (all parties had already reached consensus o thie b

¥
P

the reality that a longer interval is warranted when condy

since that work necessarily takes additional. unespeeted

103 See Bumgarner Rebuttal re checklist Hem b (kx Ow
104 ¢Tr. 4/29/02 {Wilson) at 118).

195 Bumgarner Rebuttal re checklist item 1 (fx. (v
106 Ty, 4/29/02 (Wilson) at 119,

07 Affidavit of Kenneth Wilson re checkiist iams

checklist items 1 and 147y (AT&T Ex. [OY at 35-35,




Dr. Griffing supports this resolution.'” AT&T offers no compeliling .

compromise collocation intervals. !0 Accordingly, Qwest re

compromise solution proposed by Qwest and supported by Dr, Grif

d. Channel regeneration

Mr. Wilson argues that Qwest should not be allowed to cha

cost, even when such regeneration is required through no fault of ¢

dispute that channel regeneration sometimes is simply unavoidi

with the fact that Qwest is entitled to recove

when there is no alternative. Qwest has adopted the Multistate §

language, which reflects the circumstanc es under which syl

7oy
Wil Ly

1

specifically when lack of space requires Qwest to place the co

regeneration.’2 Dr. Griffing supports Mr. Antonuk s and fhw

e. ICB pricing of collocation

Mr. Wilson continues to assert that Qwest should b

for the potentially highly variable costs that con

collocation.'’® Ag Ms. Bumgamer testifi d, however, thore s vee

adjacent collocation and therefore virtuall ¥ 1O eXperiens

evidence was introduced into the record that a eolic

108 Spe Bumgarner Reburtal re checklist jtem ¢ FiOwest B
19 Tr. 4/25/02 ¢ Griffing) at 114: f‘xi.hd;xm% of Marlon
Direct™) (Staff Ex. 1jat 41-42.
1 See Bumgarner Rebuttal re checklist itens | fEx. Owest 4
M Ty, 4/25/02 (Wilson) at 119,

12 Bumgarner Rebuttal re checklist iter | (Ex. Dwest
"2 Griffing Direct (Ex. Staff 1) at 39.

14 Tr. 4/29/02 (Wilson) at 119.




("ICB™) was unfair or incorrect. !¢ Under the cirenmstis

least until the parties have sufficient CXPENEnTS o
appropriate and fair.

In summary, Qwest is providing collecati

who request it. Therefore, Qwest reg

conclude that Qwest is in compliance h

C. Checklist Hem 11 ~ Lucal Numbor Pariy

L. Legal standard

Qwest satisfies the requiremer

FCC’s regulations for number porahili

retain at the same location their o

provider to another.” 7 Qwest hus de

lines in South Dakota. As of the

numbers in South Dakota and over 3

Qwest performance in Souts D

185ues raised by the varipus CLEC

consultant Dr. Griffing have been fiily

record supports the conclusion that £

15 Bumgarner Rebutial re cheekiis e

"6 See generally id.
M7 Tr. 4/23/02 (Bumgarner) at 54,
I8 Tr. 4/23/02 (Bumgarnery af 84,
19 See Affidavit of Margaret ?hsm
rc: checklist item 117) (Qwes
2, 2002 (“Bumgarner Rebuttal




architectural, and administrative requirements; an

Number portability is available to CLECs i South

Commission-approved interconnection agrecmens,

Qwest has also complied with the

deployment of LNP utilizing the Lecwion Ren

with industry guidelines. The FCC has rec

LNP performance criteria.

In addition, Qwest has complied vl the

administrative requirements by {a} integ

("NPAC™) Service Management 8

in compliance with the NPA(

e

Interoperable Intertace Specification ("

in compliance with North American

the NANC's change Managenent process:

queries as the N-1 carrier; and (13 intearatiz

numbers to the service provider listed in the

Finally, Qwest has complicd with |

establishing monthly number portabiiin

Tariff No. 1. The FCC found the T Te At

. 3

lawful in an order relgased I uby 16, F994

e



2. Performance

a. Performance measures and dats

Qwest’s performance with regard 1o
committee has developed five performance ind
with loop coordination and without loop oo

disconnect), and MR-11 and 12 (timeliness

performance data for number portahii

percent performance benchmark for PIDs OB

sets LSM triggers prior to loop cutover 10

b, No substantive NP

Perhaps due to this solid perfor

checklist item 11 that have net slrands

Dr. Griffing did not contest Ow
adoption of the Facilitator's

Midcontinent stated that it has “so i

i Number reassi
Black Hills FiberCom duscribed pr

reassigned to a Qwest retail custommser,

ported by Qwest during the relevan:

S0 U O

20 Bumgarner Direct re checking item 11
121 Tr. 4/23/2002 (Bumngarner) at &6
122 Ty, 4/25/02 {Griffingy ot tig

fox




does not detract from Qwest's otherwise stellar performance n

with checklist item 11.

This near perfect performance natw ithstanding, (

Hills FiberCom very seriously.  Qwest has launched aa

identified in 2001, and has taken appropriate amd ¢

taken affirmative SIeps 1o protect against reassignment in the £

implemented a mechanized system enhancenient for ol

numbers against existing accounts and also agnst NP dumde

service order. Qwest assures that ported numbers are ;

There is no evidence and Qwest is not aware of am

; ’:‘: l( }\ { ¥

mechanized system wa s implemented. Furthermore, £

a weekly basis and Black Hills FiberCom has

i Coordination of 1,2

Qwest preprovisions LNP, and esu

CLEC has provisioned its customes. {Ax ment

South Dakota, Qwest has established these &

percent of the time.) The tri Tigger remains active gl

F28
e

has scheduled to provision the Joo Op Lo conpnitmen d

¥

which time the pre-ported rowte is

At

23Ty, 4/29/02 (Bumgarner) ar 87-85%.
V24 Ty 420402 (Bumgarner) at 87,




time, then the CLEC customer may he

There is no merit in this concerg. F

commitments each month

disconnect for an additional

event that a CLEC has faile
further failed to provide tis
Antonuk, and the Commi
more than adeqguate to
expressed a concern that

notification given to €L

PID, OP-1 that swill capiure ¢
ROC 127
3 Conclusing

Qwwest has demon

Qwest respectinily submiss thu

compliance checklist itom ¥4,

125 Tr. 47232002 11
20 Wilson Affidavit s

. -
A Copy of the revized |




D. Checklist ltem 13 - Reciprocal Compoensation
1. Legal standard

Checklist itern 13, 47 US.(. § 271

ursuant to section 232(dX2)AY, s State comm
p

conditions for reciprocal compensation to b

4

¢ just

conditions provide for the mutual and recipracal

o]

the transport and termination on cagn ¢

'%,

network facilities of the other CHTTIEE 41

the basis of a reasonable approximation ot

Section 251(b)(5) of the Aot &

compensation arrangements for the trag

has defined reciprocal compensation g o

“termination.” When fwao carricrs coll

compensated by its end user. and the

originating carrier pursuant te secti

payment between Qwest and intereons

traffic on their respective networks,
2. Compliance

Qwest satisfies check

interconnection, Qwest |

conditions that *




with the transport and tern

the network facilit

Qwest is under @

compensation to CLEC

dvicl ¢

mterconnection agreements ;

South Dakota.!™  Agreen
compensation, the

agreements for the

an open has

staffs. D

CLECs, and




Qwest’s SGAT pron

termination of local tel

of the FCC's rulk

telecommunications ¢

interconnecting local «

rules permit

forward-looking

competitiy

own netwaork cos

“transport”

transpart, or g

Qwest ases










&

.
i

Gy 1

o
%
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switching rate and the tnder

Qwest switches the

CLEC terminates

rates are included in

b

The F
the terminati
the called party

traffic




g

1
s

bo
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ROC process.!o3 First, the BI-3 PID evaluates the accuracy with which

focusing on the percentage of billed revenue adjusted due to errors. B3} mes

revenue minus amounts adjusted off bilis due to errors. as a percentage of it bifled v

Specifically, BI-3B measures reciprocal compensation minutes of use. but evel

adjustments resulting from CLEC-caused errors, 164

The BI-4B PID measures the completeness with which Qwest bills non-recur

recurring charges for UNEs and resale associated witl completed service orders, as well as

completeness with which Qwest bills the revenue for local minutes of use asy

mterconnection for purposes of reciprocal compensation. Specifically, BL48 m

wt ot

percentage of revenue associated with local minutes of use 2 ppearing on the

Qwest’s average performance for Billing Accuracy from Felwuary throngh Jul

99%, which is well above the 93% benchmark established by fhe ROC

BRI

performance for Billing Completeness during this period was
short of the benchmark, it resulted from mis-routed raftic from ¢

not blocked, Qwest has compensated for the ms-routing. Qwest alse ad

need to correct the routing and the billing problem created by the i

Qwest was not certain that the ROC would atiow that this cirenms

collection of this performance data for this performance measy

PiDs a.xd tl:ur dc,x tlnpm»m n W)( pmucdmg;,‘ ’
Affidavit.

' Freeberg Direct re: checklist item 13 (Qwest Ex. 184
%5 The PIDs are attached 1o the Affidavit of Michael ¢
PERF-6,

156 T'r. 4/23/02 (Freeber

) at 46-48.

rg
197 Freeberg Direct re: checklist item 13 (Qwest Ex. 180t 18




ta correct the mis-routing.  When the BI-4B results are recaleulated to exclude this ¢

month shows a 99 or 100%, rating.'68

A CLEC or Qwest Mmay request an audit of reciprocal compensation hiflin

¥

ft

of the SGAT defines the terms and conditions of the audit process. The party requestiy 2 the

audit may review the non-requesting party’s records, books, and documents,

Through the SGAT, Qwest hag established a concrete and  feend

reciprocal compensation i g timely fushion. The SGAT states:

Amounts payable under this Agreement are due andd pavable wit
thirty (30} calendar Days after the date of nvoice, or within 1w
(20) calendar Days after receipt of the invoice, whichever i
{(payment due date). 169

% later

Qwest has fulfilled its obligation 1o bill and pay reciprocal compensation ko €

other interconnecting carriers. These amounts, based on traffic exchanged with sy Opers

CLECs, reflect the following typical tally of minutes of trafiic exchinged betweon O

CLECs during August 2001 in South Dakota:170

19% 1daf 8.
19 SGAT (Qwest Ex. 21y8§5.4.1.
"7 Freeberg Direct re: checklist itemn 13 (Qwest Ex. 18) a1 1R-19,




Qwest Originated

Local traffic

End Office 37,388,833

Tandem OR3.680

Total

o

Transit traffic

H
H

. End Office 1otal

Tandem total

Total

The parties have bilied and pad cach other |

when the interconnection agreement called for

typically been associated with a CLEC s ¢
Owest classified it as toll or a CLEC s clas

by Qwest’s records. some portion was f

are not uncommon in the industry, 7
3. Disputed issues

a, Excluding Internct Serviee Provider (455
compensation

Dr. Griffing acknowledges that the Feie o

carrier compensation for Internet or 1SP-bouyr

U 7d.



R sbbject Tor checklist item 13,172 He recommends, however, that the SGAT o

address this issue, even though not relevant to checklist item 13 approval. Dr. Grifhi

notes that Qwest and AT&T have agreed on SGAT

language réfating

compensation for ISP traffic, and he recommends that the Commission aceept tis resolu

Qwest agrees that the FCC has made clear that this issie is et relevant to chegl

approval since ISP-bound traffic does not fall within the reciprocal comp.

section 251(b)(5).173 Nonetheless, Qwest’s SGAT will melude the 18-

Qwest and AT&T negotiated.

AT&T refers to the Qwest-AT&T language and sets that fang

e forth i e

testimony.!'” Qwest acce sted this languace and included it in the South Duakaty S5
I guag

filing ensures that AT&T’s language is readily available 1o any CLEC that wi

it into its interconnection a greement with Qwest,

b. Commingling of interLAT A andd Tocal tr

affic o the same teank
and price ratcheting

As Dr. Griffing notes,17s Qwest allows CLECS 0 s

local interconnection. This practice feads to comminghng of i

Griffing Direct (Staff Ex. 10} at 44,

73 See, e £.. Memorandum Opinion and Grder. In the Mun
Inc., Verizon Long Distance. Verizon Emterprise Sofutions, ©
Sc‘/e ol Services Inc. Jor Authorization 1 Presvide Inei
Dacket No. 01-138. FCC 01 -269, % 119 (ref. "u.p 19 ;"' "’x
P15 Affidavit of Kenneth L Wi Isrm Regarding ¢ :
March 18, 2002 (*Wilson Direct re: cheeklist item ‘11 {f\-"i ey
KLW-2

75 Gri H'mg Direct (Staff Ex. 1) a1 45.




of traffic are commingled on the same trunk group. %6

AT&T claims that “Qwest’s SGAT improperly regquires CL

for interconnection service provided using spare capacity on special

A 7

statement is not accurate. When a CLEC has arranged a .

%

portion, and the same CLEC chooses to yse the idle portion for 1

trunking, Qwest provides that local transport to the CLEC at wn char

AT&T is also mistaken when it 5avs:
To the exient that special access facilities are wg
access services or are idle, special aceess
However, to the extent Spare capacity on such
to providing local interconnection, only T
applied.'™

Again, Qwest does not assess any charge when g ¢

iiterconnection service on a special access Tacility that is others

service. Remarkably, AT&T ecither does not unde

circumstance or it is requesting a reciprocal comper

Section 2.7 of Qwest Tariff F.C.C

circuit. When Private Line Transport Service (“PLTS"} ix

this tariff explicitly prohibits proportional pricing:

76 Wilson Direct re; checkiist item 13
T 7d. at 13,

'8 Frecherg Rebuttal re: checklist item 13
'Y Wilson Direct re: checklis

¥

tem PR EATAT

i
' Freebery Rebuttal re: checklist ftem 13 (Crw




2.7.1. PLTS with Local Exchange Service:

PLTS and Local Exchange’ Service may be provided on a Shared
Use facility. However, individual recurring and nonrecurs
charges shall apply for each PLTS and local Exchange Ling,
Shared Use. facility ix not apportioned 1%

This language s very clear. When g Jurisdictionally interstate private fine jg sh

VIR 1S sy

exchange service, apportionment is not permitted. The proportional pricing son

tantamount to an impermissible attempt to change the rates for this federaliveas

A

[

The FCC has considered and specifically rejected the rat

when different types of traffic are commingled on the same trunk

that ratcheting is impermissible in its Supplemenzal Order Clarification

Ner2000 Communications. 183 Net2000 Conmmumications expressly prohibits pr

Iegg

or ratcheting when Jocal and long-distance services dre commingled on the

The FCC explained:
There is no provision anywhere in the Supplomentat
Clarification. or in prior orders for “ratcheting.” The
Option 3 clearly ang specifically requires thay “lwl
transport  combination imcludes multiplexing
multiplexed to D§3 level). cach of the individual PS]

meet [the substantial Joca] exchange service yge } eritert
no ambiguity in this language. Although NetZoor

would be better if CLECs were permitted to convert on i
of their DS3s that are used to provide local exchange servie
continue to obtain the remaining parts of the 1383« by
clearly is not permitted under our ruleg, 4

arefl, i

—————
Y1 See id gt 4 (emphasis added).

"2 Supplemental Order Clarification, In the Matsor of fmplementarion
Provisions of the T, elecommunications 4cy af 1996, CC Docket No. GhAK, FL
(rel. June 2, 2000) Supplemental Order Clarification™.

" Memorandum Opinion and Order, I the Mattcr of Net20t) ¢ onposs,
Washington, D.C. e File  No. EB-00-01% FOO GLARE et Jan. 4,
Communications™),

S e 2000 Communications 28, at 9-10 (citations omiltedy.

g5
47



In a related context, the Supplemental Order Clartfication wag very clear that, in af

general prohibition against commingling UNEs and incumbent LEC tariffod servives,

speaking only about enhanced extended links ("EELg™)18s.

We further reject the suggestion that we eliminate the
on  “co-mingling” (i, combining loops or Jo
combinations with tariffed special access Services) in
usage options discussed above, We are not persuadad on th
record that removing this prohibition would nst fead 1 the us
unbundled network elements by INCy solely or primanily o b
special access serviceg, 186

profibitog

2000 Cosimini

Thus, both the Supplemental Order Clarification and Ne

prohibit the proportional pricing scheme advanced by AT&T.

The Multi-state Report noted that special access rates are part of 4 delie:

system that supports universal service."? To alter that «

e by altowing

special access circuits would upset the balance. The Report conctudes i o

- ase

special access circuits for interconnection, but should COHIE fo

o lor

cireuits,

Inits Order on Group 2 Checklist Iroms issued [

commission agreed:

We agree that this is the best resolution of the jssue
based moratorium on commingling can be put in pit
use of special access pricing hecause the probless
with the use of the circuits as with the jereen s
system in transition. We agree also that the poter
universal service should noet he igrored, W

conclude that it serves the public interest beg:
proposal that language to this effect showld be

—
"85 An EEL consists of an unbundled loop and unbundiod dedicated
86 Supplemental Order Clarification, % 28 ( footnote omitreds,

87 Multi-State 271 Case Workshop One Final Report,
Ex. 23y a1 13,

franspas,

Liberry Consnlting Lhovwips, May 19

i

48




that competitive local exchange carriers Mmay use spare capacity on
existing special access circuits for interconnection so long as they
pay special access rates for the facilities.

Likewise, the Montana commission reached g similar conclusion on March 6, 2002 in fts
Final Report on Qwest's Compliance with checklist item 13: Reciprocal Compensation:

After considering the evidence and arguments, the Commission
finds merit in an interim decision that disallows both commingling
and ratcheting. As explained below, this interim decision will he
revisited in Qwest’s wholesale cost/price docket.

The Commission’s decision is based on the following. Although
there appears no technical impediment to commingling of traffic or
raicheting of rates involving special access and either of UNEs or
interconnection facilities costing, pricing, competitive and
universal service concerns emerged.  There emerged only the
barest of evidence on the technical and the costing and pricing
implications of commingling and ratcheting.  Scanter [s/¢]
information exists on the universal service impacts.  And, no
evidence exists on how either of commingling and, or, ratcheting

18

may advantage Qwest, any affiliate or unaffiliated partner in the
bundling of telecommunications (toll, local ete..) and mnformation
services.  As the issues here mvolve costing, pricing, and policy it
is premature to address them in the absence of evidence. There is
no rush to either permit commingling or ratcheting and an
Opportunity exists with Qwest’s soon-to-be-filed wholesale docket
to thoroughly explore these issues. Therefore, the Commission
finds necessary an interim decision that disallows commingling
and ratcheting. As an aside, the wholesale docket will also provide
an opportunity to obtain clarity on the intent of the cited FCC
orders and an opportunity for the FCC chooses to clarify jts
policies on this matter. That this is an interim decision should not, |
other things being equal, hold up any 271 decision the FCC would
otherwise reach.”

The New Mexico Public Regulation Commission joined these States when it recently

reversed its initial decision and withdrew its order requiring proportional pricing:

Although addressed 1o the criteria for converting DS3s for B«
the FCC’s explanation of the Supplemental Order Clarification s
Option 3, coupled  with, among other things, the P
observations regarding the FCC’s prohibition on commingling as g
means of preventing 1XCs from using UNFs 10 bypass specia




et D S - R AV 5 R U 1
L Y pEBent policy statements in Net2000) Communications.
the Commission g constramed to ask whether, in seeking to
promote the policy of fostering local competition through the
proportional pricing  of entrance facilities, the Commission
inadvertently would create an insupportable tension with the FCCg
application of its policy against bypassing Special access services
through TELRIC pricing of mixed-use DS3 facilities, & policy that
serves the critiea] purpose of preserving the universal service
revenue stream. Indeed, Ner2000 Communications causes the
Commission to doubt the proportional pricing system AT&T has
proposed does not faj] within the prohibitions laid down in the
Supplemental Order and Supplemental Order Clarification.

Our doubts are further compounded by our experience with the
pricing of interconnection facilities and UNEs under the TELRIC
methodology.  Our experience indicates that intercomnection
facilities often are priced at TELRIC levels, the same pricing
principle that determines UNE prices. Therefore, it necessarily
follows that the differentiation between interconnection and UNEs
is a distinction without a difference, at Jeast insofar as the policy
considerations driving the Supplemental Ordes and Supplenientol
Order Clarification are concerned. Ag g4 consequence, given the
manner in which interconnection facilities tend to be priced under
the TELRIC methodology, the concerns about regulatory arbitrage
between  special access and UNEs must apply  equally o
nterconnection facilities.

Accordingly, the Commission concludes consistent with the foregoing
that Qwest’s Motion is well taken and should be granted and, therefore,
the proportional pricing system requirement contained in the Group 2
Rehearing Order should be rescinded. 88

Dr. Griffing reccommends  that  thig Commission accept M. Antonuk's

recommendation. 189 Qwest concurs with Dr. Griffing on this and th

=

¢ other reciproeal

e

B Order on Rehearing Cfonceming Proportional Pricing System for Entrance Faci hities, 7n the Maror nf

vwest Corporation s section 271 Application and Motion for Alternative Progedure e Manage the
1on 271 Process. at 5-6 (NM PRC May 7., 2002) (footnotes deleted).

Y Griffing Direct (Staff Ex. 1) at 46,




Tan matters that he accurately reports have been raised and resolved in other states”

€. Issuies relating to long transport links between networks

ATET expresses coneern relating to SGAT section 7.2.2.1.3, which addresses transport

s oF 50 miles,!% Qwegt addressed this concern in the checklist item | section of this

Buipf
e, Compensation associated with interconnection at Qwest tandems
AT&ET identified concemns related to SGAT section 7.2.2.9.6.77  Qwest inadvertent]y

iciuded two conflicting sections 7.22.9.6 in the SGAT version it filed ip October 20071.

S
N
e

- Uriffing also pointed out that Qwest did not make the changes at 7.2.2.9.6 recommended by

o ARionyk P

it

n order (o resolve this matter, Qwest agreed to accept the verbatim language drafted by

41, Antonuk and recommended by Dr, Griffing. Qwest has deleted the two sections numbered

T8 in the October 2001 SGAT. The new section reads:

7.2.2.9.6 The  Parties shall terminate Exchange Service
(EAS/Local) traffic on Tandem or End Office Switches, When
there is a DS1 level of traffic (512 BHCCS) between CLEC’s
switch and a Qwest End Office Switch, Qwest may request CLEC
to order a direct trunk Broup to the Qwest End Office Switch.
CLEC shall comply with that request unless it can demonstrate that
such compliance wil] INPOse upon it a material adverse economic
Or operations impact, F urthermore, Qwest may propose to provide
Interconnection facilities to the Local Tandems or End Offices
served by the Access Tandem at the same cost to CLEC as
Interconnection at the Access Tandem. If CLEC provides a written
staiement of its objections to g Qwest cost-equivalency proposal

Vilson Direct re: cheeklist item 13 (AT&T Ex. | 1) at 8.
 See supra section A(3).
w Litrect re; checklist item I3 (AT&T Ex. | 1) at 8-13.
g Direct (Staff Bx, 1yat 30.

(92
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(Jwest may require it only: (a) upon demonstrating that a failure to
do so will have g2 material adverse affect on the operation of its
network and (b) upon a finding that doing so will have no material
adverse impact on the operation of CLEC, as compared with
Interconnection at such Access Tandem.

Qwest's agreement to include this language should close this matter. Qwest apotogizes
tor the inadvertent confusion caused by the October 2001 SGAT relating to this section.

e, Other AT&T concerns

AT&ET claims:

.- [A] CLEC may inferconnect af any technically feasible point,
including 4 single point of interconnection ("POI"). Qwest refuses
0 éx(;cept that where the CLEC establishes a single PO, Qwest
must carry traffic to that POJ at its own expense, based on properly
appartioned reciprocal compensation for such traffic, 194

While the first sentence is true, the second s not. Qwest offers single point per LATA

mterconnection, Qwest s legally bound, for example, at section 7.1.2 of the SGAT and the

KM agreement, to provide single poiny per LATA interconnection, 195 Prior to September 2000,
(hwest understood that a CLEC needed to establish one point of interface in each local calling
dren where it had retaj) customers. A single LATA has many local calling areas. The words

“local catling area” now appear in very few places within the SGAT and Qwest’s nterconnection

3

agpreements. ™ Thus, section 7.1.2 of the SGAT and the KMC agreement reads:

7.1.2 Methods of Interconnection The Parties wil negotiate the
facilitieg arrangement used to interconnect  thejr respective
networks.  CLEC shall establish at least one Physical Poin of
Interconnection in Owest lerritory in each LATA the CLEC hus
local Customers. The Parties shall estab] ish, through negotiations,
at least one of the following Interconnection arrangements: (1) a

DSI or DS3 Qwest provided facility; (2) Collocation; (3)

M Wilson Direct re: checklist item 13 (AT&T Ex. 11)yat9,
2 T he KO dgreement 18 exhibit LBB - GTC - I'to Larry Brotherson’s affidavit (Qwest Fx. 36)
T4/23/02 ¢ Freeberg) at 50,

o ']
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e w2 Oer lechnically
e methods of Imuconnecnon

Phie italigized language ensures that a CLEC can have as few as one point of interface

ooy

The words, “in cach LATA™ once said, “in each loca] calling areg.” Qwest changed

S mare than a year ago. Contrary to AT&Ts claims, Qwest ig providing transport

“wide at TELRIC rates from a single point that is selected by the CLEC and not Qwest.

'.?E-f"é,ﬁi'lri’fi}tf}’ o AT&T s claims, Qwest provides transport (o that CLEC-selected single PO]

W L

£

sUretal]l customers across the LATA at no cost to the CLEC, This arrangement

mes that the originating and terminating telephone numbers of the ca)j are

vith the same local ¢ lling area, Thig IS very similar to the approach that other

Ve used in states where € section 271 applications have been approved, 198

AT&ET nsserts that the FCC intervened gg amicus curiqe and urged a court to reject a

drgument that the Act requires competing carriers to “Interconnect ip the same loca]

sRClEnue in which i mtends to wovide locaj service, 199 That wag more than three cars apo
i ¥ g
oW trrelevant given Qwest’s changed approach to this issue. The “interLCA proposal™

{1 mentinng200 i5 not in the SGAT or, for that matter, i the interconnection agreement

C Qwest long ago abandoned a point-of-inter!‘hce~per~lc>caI~caIling—area approach to

HRerCOInection, A CLEC may now freely choose the point ofimerconnection, even to the

SRt the CLEC ¢ hooses to agk Qwest to provide facilities o the CLEC’s side of the POJ,

A PGS not a rank group. and there is not necessarily a one-to-ope relationship between POIs ang
g

s l\ﬁhtmal re: Checklist 13 (Qwest Ex. | 19)ai 12.

on Direct re: checklist jtem I3(AT&T Ex, 1) at 10, Ciling Memorandum of the Federa]
Hiutions Commission ag Amicus Curiae, at 20-21, US WEST Communications lnc, v 4T8T
Hestions iof the Py ific Nor 1hwest, Inc. er al. (D.Or. 1998) (No. v 97-1575- JE).

Wilson Phrect re: checklist jtem I3(AT&T Ex. [1)at 12,

o
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e e Ry fieed o bet and certainly they

efficient than those which Qwest provides to jtse]f 202
f. Midcontinent Communications’ concern

Midcontinent addressed an issue related to intral ATA toll carrier access billing 202

ATA 1oll exchange access billing is not truly a checklist item 13 reciprocal

sampensation matter, Qwest addressed this concern in the rebuttal affidavit of Thomas R.

berg®™ and at the hearin g.205
Midcontinent states: “We must pay Qwest for toll access terminated on their network.
amed we are not being paid for toll access terminated on our network. 206 To be clear,

Mideontinent has nor billed Qwest, which is why Qwest has not made a payment. Midcontinent

r

sumably would agree, since on the same page of its testimony it claims, .. we have been
utisuceessful in obtaining the data flow making billing possible,”207

Assuming Midcontinent is concerned primarily with records of intralLATA toll calfs
termmmnated by Midcontinent and originated by a Qwest retail customer who is using Qwest as a
{presubscribed) intralL ATA toll carrier, Qwest has provided records of these types of calls to

mterconected carriers, If this is the call type that Midcontinent is describing as “suppressed™ in

its testimony, this has only come to Qwest’s attention quite recently. Again, not all carriers seek

A Owest could take the position that each carrier must own and operate the transmission and switching
equipment on its side of the point of interconnection,

“= Frecherg Rebuttal re: Checklist 13 (Qwest Ex. 19) at 13.

I Mideontinent Testimony (Midcontinent Ex. 38)at 2],

“* Freeberg Rebuttal re: cheeklist item 13 (Qwest Ex. 19) at 13-15,
T 423002 ( Freeberg) at 19-20.

A Midcontinent Testimony (Midcontinent Ex. 38)at 21,
W1

%
d
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these records from Qwest, and access to Qwest-provided records is not necessary for a party to
praduce a bill to Qwest,208

When Qwest has provided these records to interconnected carriers, it has not done so
E}f_}{{')u}gh the Carrier Access Billing System (CABS). This system contains the records of
miraLATA calls carried by interexchange carriers, but Qwest is not an interexchange carrier.
Fhis may explain why Midcontinent describes these records as “suppressed.”209

When Qwest has provided these records to interconnected carriers, it has done 50 by
teansfer of a paper record, an emailed electronic file or by an electronic bond with 2 system called
Clearinghouse and Access Revenue Distribution System ( CARDS). This system collects records
of mralLATA toll calls carried by Qwest when the cal} was originated by a Qwest retail
subseriber.  Qwest is certainly willing to provide Midcontinent access to this system so that
Mideontinent may bill Qwest for these callg 210

Finally, Midcontinent imagines that a “sj gnificant amount of intralLATA tol] termination
revenue” has been foregone here. Qwest estimates that recent monthly traffic volumes have been
dpproximately 15,000 minutes: at $.05/minute, this issue involves only several hundred dollars of
revenue, 21

Qwest has provided many alternatives to Midcontinent and has pro-actively pzfopcm_éd
selutions to problems. Midcontinent’s relative inexperience and indecision have contributed to

the delays that Midcontinent identifies. Qwest has paid when it was billed. Qwest will provide

Freeberg Rebuttal re: checklist item 13 (Qwest Ex. 19) at 14.
Fok




the records that Qwest now understands that Midcontinent apparently secks. 7 This bijline

matter should be kept in perspective, and Qwest shouid not be faulted here under cither checkiist
fterm 2 or 3.

4. Conclusion

Qwest provides competitors with reciprocal compensation dgreements that satisfy e
requirements of section 271(’0)(2)(8)(xiii) of the Act; the Communications At of 1934, ¢

amended: and the FCCs rujes and orders thereunder. Qwest has a concrete and spetifie fepui

obligation to provide reciprocal compensation for the transport and termination of local exe

raffic under its Commission-approved interconnection agreements and SGAT

currently exchanging traffic and subject to reciprocal compensation obligations with sy South
Dakota CLECs. 1t g providing reciprocal compensation in compliance with the negotinted Pif

developed by the ROC. The Commission should find that Qwest has satisfied the e

SeHmpensation requirements of checklist item 13,
53 Checklist Item 14 — Resale

i. “Legal Standard

Section 271 2)(B) Xiv) of the Act requires a Bel Operating Comparnty {(TROCT 5
niake “telecommunications services . . . available for resale in accordance w ith the reGurcm ey
of sections 251 (c)(4) and 252(dy(3).213

Section 251(c)(4) established the resale obligations of Incal exchange carrieps:

RESALE - The duty — (A) to offer for resale at wl
any u,lccommumccmons service that the carrier provides at ¢
subscribers who are not tclcmmmumcalmm carriers |

"_-’“«»’()7 (Freeberg) at 19-20.
Log27 HEH 2By xiv).




Lot salisiies the requirements of checklist item 14 - Resale in South
f Dakota

The term “resale”™ meang the sale, by a CLEC, of Qwest’s  finished retail
felecommunications Services to an end user. Qwest actually delivers the service to the CLEC s
end user, but Qwest’s customer of record is the CLEC, and all Qwest contacts and interactions
egarding the service take place between Qwest and the ¢ LEC. The CLEC 4 end user mteraets
@ty with the CLEC, not with Qwest.

In accordance with the requirements of section 2THeH 2N B xiv }oand the specific

obliyations inposed by section 25 Ic)(4)(A) and 252(d)(3), Qwest has undertaken g fegaliv

ling obligation to offer for resale at wholesale rates any telecommunications serviee that it
provides at retai] to subscribers who are not telecommunications carriers,
b. Qwest’s provision of resale products is nmndiscrim&naiary
Qwest provides jts retail telecomzmmications products and services to CLECS for resaje
W end users on terms and conditions that are reasonable and nondijscri minatory. Qwest’s South
Dakota SGAT and 1ts Commission—appmved resale agreements demonstrate that Qwest hay
andertaken a leg egally binding obligation to offer for resale by CLECs Helecommunicationg SEIVICes
that are equal in quality to, and provided in substantially the same time and manner as, the
felecommunications services that Qwest provides to itself and irs retiil end users.  The oy

fimitations Qwest places on the resale of its products and services by CLECs gy ¢ those permitted

e~

»¥ the South Dakota Public Utilities Commission and the FCC.
As of August 31, 2001, Qwest provides 13,987 resold local access lines o eight South

Diakota reseller CLECs.214 Of these, 8,650 are business lines, 5282 are restdence lines, and S5

T Aidavit of Lon Simpson re checklist item 14, filed October 24,2001 (“Simpson Direer peo

,‘t.‘, 5 "’{' "
cheekis
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are Centrex lines. As of the same date, Qwest provides 687 resold private lines, including 613
analog, 3% DSO and 39 DS lines to reseller CLECs.215
Z. Performance

a. Qwest’s performance indicators demonstrate Owest’s comiplinnce
with its resale obligations

On September 25, 2001, the Liberty Consulting Group, an independent third party
retained as part of the ROC 0SS Test, completed its audit of Qwest’s performance indicators il
performance indicator definitions (PIDs) and issued its “Final Report on the Audit of (Jwest’s
Performance Measures.” Lj berty reported that resale provisioning and maintenance performance
indicators  passed the audit Liberty concluded that “the audited performance measures
accurately and reliably report actual Qwest performance. 216 Qwest has offered to have Labery
verify its audit by conducting data reconciliation with any CLEC that believes Lvest’s
performance data is inaccurate,

The performance indicators for resale measure Qwest’s performance for twelve produere

anging from residential lines to high speed services such as DS3s, Qwest’s resale performance
measures demonstrate that Qwest provides telecommunications services for resale o g timehy
manner, consistently delivering them to requesting CLECs within the intervals they reguest,
Resale performance measures also show that Qwest provisions, anid matntaing and repairs resold
telecommunications services in 3 manner that is in parity with the provisioning, and mainichance

and repair of the equivalent services Qwest provides to retail end users.

item 14™) (Qwest Fx. 53)yat 7.
25 1d.
=10 Simpson Direct re checklist item 14 at 7. see also “Final Report on the Audit of Guwes s Partormance

Measures,” dated September 29, 2001, at 58-103.




b. There is no legal obligation under cheeklist item 14 for Qwest (o
provide CLECs with broad indemnificatipn

AT&T complains in the Affidavit of Ken Wilsop that ™. Qwest would like 1o

insulate itself from any responsibvility for the harm its PoOT service causes to its wholesule feseller

customer and the wholesale reseller’s end-user customers.”™ 7 Ohwegt respectfully disagrecs,

There is no Jegal obligation under section 2THEN2UBY(xiv or the specific obligations rmposed
by section 251(c)(4)(A) and 252(d)(3) that mandate that Qwest provide CLECS with brogd

indemnification. |In fact, not only has the South Dakota Stafy consvltani, De

recommended against such indemnification, but no other state in Qwest’s territory has pre

for such an indemnity. During the multi-state proceeding. Mr. Antonuk did ot find the
provision of such indemnity necessary or appropriate.

c. AT&T has raised and lost the expanded indemnity issup fn 14 t ey
Qwest states

AT&T has tried and failed in 11 other Qwest states to create expanded romedies thid wre

%

not justified by the relationship between Qwest, reseller CLECs, and end USOEST hor dre such

remedies necessary for purposes of determining complianee with seetion I7E of the Telesom

Act.2"¥ In an effort to reach 1 compromise, Qwest agreed to reimburse reseller £ B0y for veram

service quality failures attributable to Qwest, but AT&T refused to accept the compromise, In

his multistate Teport on resale, Mr. Antonuk concluded that Qwest's proposal wy

agceptible 1

Jwest agreed to modify certain TOVISions.  Qwest agreed to make these SGAT chan A e
é - Al

South Dakota SGAT and west’s interconnection agreement with kMO retfect the charres
L G

—_——
27 Affidavit of Kenneth Wilson re checklist items | & M, filed March 18, 00T Wik Aftidavs
checklist items | & 14y at 39,

218 Affidavit of Lori Simpson re checklist itemn 14, filed April 2, 2002 ¢ “Stmpson Rebiad re cheekin
item 147) (Qwest Ex. 54y at 7.




required by Mr. Antonuk’s order on resale. Furthermore, the South Dakot

-
i St

Dr. Griffing, recommends: * t]he Commission should ge eept this recommendation.”

Mr. Antonuk’s resale order on 6.2.3 and this i 1ssue, 219

AT&T has not provided any factual or legal support for its vontent;

provided with broader indemnification. As AT&T s witness admitied du

indemnifying CLECs for quality of service problems has never Been o real fsspe.
By Mr. Cattanach:
You talked initially about mdemnity issues, M W

there ever been instances i South Dakota where 1
come up?

Answer by Mr. Wilson:

I'don’t know of any in South Dakota

AT&T’s concerns regarding indemnification are not Based w

have never arisen. and are not likely to arise, in South Divkots

d. AT&T's contention vegarding misdirecrod
resoived

Mr. Wilson. in his affidavit and in his testimony

- LIwest oo

appropriate CLEC and does not want (west to market to those oy

i

objective, AT&T proposes adding the words “secki g such mifvrmation

section 6.4.1. Qwest has done exactly that, The October 24

mierconnection agreement with KMC, at section 9,233} 7. provd

0.4.1 CLEC. or CLEC’s agent, shall act as
contact for its end users’ service needs
limitation, sales, service design, order taking. Provis

219 Affidavit of Marlon Griffy . ftled March 18, 2001 (G Ty Al
=20 Tr. 4/29/02 (Wilson) at H

e
»




orders, training, maintenance. trouble TEpOrts. repair, post-sale
servicing, Billing, collection and inquiry. CLEC shall inform s
end users that they are end users of CLEC for resold services,
CLEC’s end users contacting Qwest in error will he mstructed to
contact CLEC; and Qwest’s end users contacting CLEC in error
will be instructed to contact Qwest. In responding to calls, neither
Party shall make disparaging remarks about each other. To the
extent the correct provider can be determined, misdirected calls
recejved by either Party will be referred to the proper provider of
Local Exchange Service: however, nothing in this Agreement shall
be deemed to prohibit Qwest or CLEC from discussing its products
and services with CLEC’g or Qwest’s end users who call the other
Party, secking such information. | Emphasis added. ]

Qwest’s agreement with KMC includes the identical provision. Qwest believes this settles any

issue raised by AT&T.

e Midcontinent’s issues regarding Qwest’s resold products and services
have also been resolved

W. Thomas Simmons of M idcontinent comments that it has a concern with the definiton
of “SmartPak” service, which it reseils, 221 Specifically, Mideontinent mdicates 1t Bae
experienced difficulties ordering SmartPak for some telephone number prefixes ENNNsS i South
Dakota, and with tol] charges and feature charges having been billed that shoold have beer
Suppressed based on the SmartPak service description. As Ms, Stmpson noted in hee testinmy

and in her rebuttal affidavit Qwest’s account team assi gned to and supporting Mideentinent has

been meeting monthly with Midcontinent to identify and resolve issues stel as thes

In addition, Midcontinent raises the question of when the SmartPak

service hecmme

available to CLECs. Ms. Simpson in her rebutta) testimony provides the wnswer b

£ oaobing tha
Qwest provides notice to reseller CLECs advising them of new proglicis

SO RUEIDeY

Specifically, Qwest provided written notice of the SmartPak offering 1o twe Mide sttt
I Y I

20Ty 4/30/02 (Simmons) at 17.
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employees, Ms. Karen Viste and Ms, Mary Lohnes, on September 13, 2

appropriate written notjce to reseller CLECs in South Dakota advising of new Chvest

products and services. This allows CLECs to be aware of and 1o offer new Ow

resale,

Mr. Simmons® affidavit also rajses other details regarding SmartPak.

during a monthly meeting with Midecontinent in |ate 2001 to implement 5 process wherehy Qe

pulls a random 109, sample of Midcontinent's resale orders after they are released i

service order processor. Ms. Simpson noted that Qwest audits these orders for doc

Midcontinent’s local service request (LSR). Any errors are corrected, and more iy

personnel responsible for causing the error are re-trained on the corpeet process. Moreover, when

Midcontinent hag raised the billing issues witly Qwest’s account fearn, {Qivest has oo

Midcontinent’s biljs. Ms. Simpson noted i ber rebutta! affidayit as well

a8 1 Her fex

Qwest has taken 4ggressive actions to ensure that Mideontinen: ' resale orders are Bin

correctly. Midcontinent’s Tepresentative at the month)

yomeetng with Gwost oy Muarel

Stated that Midcontinent had seen process Improvement and fewer Billing epre

i Moreover

Ms. Simpson noted in her testimony, such mistakes dre ot systemie problom

NG thal {n

has taken actions to ensure that such mistakes do not happen apuin:

Ms. Simpson:

We have agreed through our change managzement PIOCCSS to |

o

entd &
notice to the CLEC and the CLEC will have 4 Opportuity
to Qwest “I don't agree with that change vou're tmpleme
And there’s a whole procedure outlined in the iy e man
process for how that would be handled where 5 €7

WO ¢

———-—~_‘__'—'—MMmﬂ.a«-_—mwm-—«w—w»n-.«-."a.wm.u‘u:ng@;;w..u DRt

222 See Simpson Rebuttal re checklist jrem 14 ai 3.
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us it doesn’ agree (o g change we're about tp npleniens 1o it
bil] 223

In sum, west’s comr liance with the FC(Cg requirements for e
p

to provide services f

or resale by CLECs. ang its resale pertormarnce fiuy CLEC

R Sauth Dak

Trd

demonstrate jtg commitment to satisfyving the requircments ol checklist item f
T CONCLUSION

Qwest has demonstrated that it meets (he rec

luirements in the A aml FOCY

Compliance with checklist jtems 11,13 and 14 m the direct ay rebutiad testimony af Ve

S. Bum Sarner,

Thomas R. Freeberg, and Lort A, Simpson. The CLEC

S Whor cominented o the
checklist items cannot rebut Qwest’s prima fucie showing af camplia

Avtording

requests that the Commission verify Quw

est’s complisnce with section 37 Mooy By, ¢x
and (xiv) of the Act.

Respectfu”y submitted this 21 day of May, 2002

Qwest Corporation

John Mung
Qwest Corporation

FSOT Californiy Street, Suile 491y
Denver, Colorado 8¢

303-672-5823 {phone)

i

303-295-7049 (s

T ————— .,

T. 4/24/02 {Simpson) at 58

223 7
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612-340-2600 {ph ¢}
612-340-88G0 (T

John M. Devaney
Mary Rose Hughes
Kara M. Sacilotto
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Suite 800

Washington, D.C, 20605. 51113
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TR R FIRAEY

T ——— A e e e
Purpose:

Evaiuates the quality of Qwest completing LNP teiephone number Forting, focusing o

_which porting occurs without implementing associated cjjscczn11@gt_§‘§‘§;{§[§g’%m :
Description:

OopP-17A

*  Measures the percentage of all LNP telephone numbers (TMs), both stangd &

with loaps, that are ported without the incidence of disconnects being mads b ;
scheduled time/date, as identified by associated qualifying troutile reports.

il

—  Focuses on disconnects associated with timely CLEC requests for defe
or no requests for delays.

- The scheduled time/date is defined as 11:59 P on [Tt due date o
recorded by Qwest or (2) the delayed disconnect date requasted by the &L
CLEC submits a timely request for delay of disconnection.

- A CLEC request for delay of disconnection is considered timely i raceiver by
8:00 p.m. MT on the current due date of the LNP order recorded by Owiost

¥

OP-178
o Measures the percentage of all LNP telephone numbers {TNs), both stang alese ¢

with loops, that are ported without the incidence of disconnects beirg svadh
scheduled time/date, as identified by associated qualifying trouble reports
= Includes only disconnects associated with untimely CLEC raquests for de
disconnects.
A CLEC request for delay of disconnection is considered “untimely" # ra
after 8:00 p.m. MT on the current due date of the LNP order ratonded b
12:00 p.m. MT (noon) on the day after the current due date.
* Disconnects are defined as the removal of swilch transtations, inciud
¢ Disconnects that are implementad early, and thus counted 85 a “mi
those that the CLEC identifies as such to
actual disconnect date, that are confirme
scheduled time.
® Includes all CLEC orders for LNP
specified below.
Reporting Period: One month

Reporting Comparisons: CLEC Aggregate
_and Individual CLEC - B
Formuia:

. undier this
Qwest via trouble reporis. withie four cals
d to be caused by disconnecis baing made iy

TNs completed in the reporting pericd, sublact

bee ¢

' Unit of Measyre:

[(Total number of LNP TNs ported pursuant to orders completed i the reaartis
with qualifying trouble reports notifying Qwest that disconnection befors
+ Total Number of LNP TNs ported pursuant to orders cormplated iy the




OP-17 Timeliness of Disconnects associated with LNP Qrders {(continued)

| Exclusions:
OP17A only

* Trouble reports notifying Qwest of early disconnects associated with 5

has failed to submit timely requests to have disconnects held for later i Holermaniat
OP-17A&R

®  Trouble reports not related to valid requests (LSRs) for LNP and assosiate

° LNP requests that do not involve automatic triggers (e.g., DID lines without 8B
.and Centrex 21).

¢ Records with invalid trouble receipt dates.

°  Records with invalid cleared, closed or due dates.

»  Records with invalid product codes.

» Records missing data essential to the calculation of the measurement per the BiiY

OP-17B only .

¢ Trouble reports notifying Qwest of early disconnects associated with siluations for which e G
did not submit its untimely requests by 12:00 p.m. MT {noon) an the day after the LNE due dase &
have disconnects held for later implementation.

 Product Reporting: NP Standard: T

OP-17A - 98.25%

OP-17B - Diagnostic only, in HORE of its e

ealy requests for delay of i it

that are defined as untimely.

Availability: - Notes:

Available:

o OP-17A (formerly reported as OP-17, through
Mar 02 results in the Apr 02 report)

Under Development:

e  OP-17B -Beginning with Apr 02 data on the
May 02 report

OP-17 Revision Log (since ROG PID version 4.0 ¢

ated October 22, 2001)

Description ! Status

i Anprovad

e Created OP-17B as diagnostic to measure unti‘meﬁ/ reqﬂeats‘ o
have disconnects held for later implementation. :

........... St b i




TR REpRITS Lleared within 4 and 48 Hours - Proposed Revision
08 May 02

Purpose:

Evaluates timeliness of clearing LNP trouble reports, focusing on the degree to which resicence
business, disconnect-related, out-of-service trouble reports are cleared within four husiness hour
LNP-related trouble reports are cleared within 48 hours.

MR-11A: Measures the percentage of specified LNP-only (i.e., not unbundled-loop), residence and
business, out-of-service trouble reports that are cleared within four business hours of (vrpst
receiving these trouble reports from CLECs.
¢ Includes only trouble reports that are received on or before the currently-schadufad dus

date of the actual LNP-related disconnect time/date. or the next business dayv. tha! are
confirmed to be caused by disconnects being made before the scheduled fime, and sy ;i"
are closed during the reporting period, subject to exclusions specified balowy. '

MR-11B: Measures the percentage of specified LNP-only trouble reports that are cleared within 43 eirg

of Qwest receiving these trouble reports from CLECs.
° Includes only LNP-only trouble reports that are received within four calendar davs of

actual LNP-related disconnect date and closed in the reporting period.

Femont

respanse to CLEC/customer request for disconnection of service ported via LNP or, if CLEC submity
to Qwest a timely or untimely request for delay of disconnection, it is the CLECé’e:uséamér‘»!éﬁqué&stéd
later date/time. ‘

° The “currently-scheduled due dateftime” is the original due date/time established by Quwsest in

—

¢ A request for delay of disconnection is considered timely if received by Qwest before 8:00 pom. 8T |
on the due date that Qwest has on record at the time of the request.
¢ Arequest for delay of disconnection is considered untimely if received by Qwest after 8:00 Do MT
on the due date and before 12:00 p.m. MT (noon) on the day after the due date.

e Time measured is from the date and time Qwest receives the trouble report to the date and fime |
trouble is cleared.

e,

Reporting Period: One monih | Unit of Measure: Percen
[

D

h@éparﬁing Comparisons: CLEC Aggréégte and ,;_.“MM
Individual CLEC

g: Slatewide taval (all are |

Formula:

MR-11A = [(Number of specified out-of-service LNP-only Trouble Reports, for LNP.rel;
confirmed to be caused by disconnects, that Qwest execuled before the curra
due date/time, that were closed in the reporting period and cleared within b

hours) + (Total Number of specified out of service LNP-only Trauble Reports for LNPoraled

troubles confirmed to be caused by disconnects that Qwest execuled befors the Gurrentiy.
scheduled due date/time, that were closed in the reporting perindi] x 100

tedf tro

ubilpg

MR-11B = [(Number of specified LNP-only Trouhle Reports closed in the reporiing period that wera
Cleared within 48 hours) + (Total Number of specified LNP-only Trouble Reports closed in ihe
reporting period)] x 100

Exclusions:
e Trouble reports attributed to customer or non-Qwest reasons.

¢ Trouble reports not related to valid requests (LSRs) for LNP and associaled disconnocts.
*  Subsequent reports of LNP trouble before the originaf trouble report is closed.

*  For MR-11B oniy: Trouble reports involving a “no access” delay.

« Information tickets generated for internal Qwest system/network monitoring purposes,

= Records involving official company services.

e Records with invalid trouble receipt dates.

Page 3




e U2 2  LMHIE REPOTES Lleared within 4 and 48 Hours (Continued)
= Records with invalid product codes.
-+ Records missing data essential to the calculation of the measurement per the PID.

- e MR-11Aincluding business LNP trouble tickets - Beginning |

- Product Reporting: LNP Standards:
MR-11A:
e If OP-17 result meets its standard, the MR-11A standard is Diagnostic,
o If OP-17 result does not meet its standard, the MR-11A standard is.ss
follows:
~ For 0-20 trouble reports™: No more than 1 ticket cleared i > four
business hours
- For> 20 trouble reports*: The lesser of 895% or Parity with MR.30
results for Retail Residence and Business

MR-11B: :

° For0-20 trouble reports**: No more than 1 ticke! cleared > 48 bours

e For>20 trouble reports**: The lesser of 95% or Parity with MRG0
results for Retail Residence and Business

*

Based on MR-11A denominator,

e " Based on MR-11B denominator.
Availability; Notes:
| Available, except as noted below.

i Under Development:

with Apr 02 results on the May 02 report. :

o MR-11B including service-affecting, as will as out-of-
' service, trouble tickets — Beginning with Apr 02 results on
the May 02 report.

| MR-11 Revision Log (since ROC PID version 4.0 daied Oclober 22,2001y

Description Status

»  Create MR-11A to measure out-of-service troubles for LNP disconnest Aoproved
before the scheduled due date cleared within 4 business hours. by AZ TAG

» Create MR-11B to measure all out-of-service LNP troubles clegred within
24 hours ,

o Revised MR-11A proposal to remove residence limitation and revise MR- Approved
11B to cover both out-of-service and service-affecting troubles cleared
i Wwithin 48 hours.

R e S S s



MR-12 —~ LNP Trouble Reports Mean Time to Restore — Proposed Removal

08 May 02
Measurement dropped from PID:
Proposed for ROC TAG approval on May 9, 2002 §
Approved May 9, 2002 |
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BEFORE THE
PUBLIC UTILITIES COMY
STATE OF SOUTH Dat

IN THE MATTER OF THE ANALYSIS INTO )
QWEST CORPORATION'S COMPLIANCE ) DOCKET TC ¢1-165
WITH SECTION 271 (C)- OF THE )

)

TELECOMMUNICATIONS ACT OF 1996

QWEST CORPORATION'S OPENING POST- HEARING BRIEF ON
EMERGING SERVICES
(Line Sharing, Subloop Unbundling, Packet Switching , and Dark Fiber)

Qwest Corporation ("Qwest") submits this brief regarding tmpasse iss

s relabng (o

+

o

Emerging Services: specifically, line sharing, packer switching, dark

tiher, and  subloop

unbundling, There are two disputed packer switching issues. rwa dhsputg

o,
o

three disputed dark fiber issues. and | ur subloop unbusdiine

were briefed in the multistate workshop and discussed i

the CLECS' desire 10 impose

s present ohligations under



thie proper forum for the creation of new requirements under the Act, the Commission should
approve the Emerging Services language in Qwest's SGAT.
i PACKET SWITCHING

A, Whether Qwest has Fully Implemented the FCC’s Rule Regarding the
Availability of Spare Copper Loops. [SGAT Section 9.20.2.1.2]

In its UNE Remand Order, the FCC modified Rule 319 to require unbundling of pucket
switching in very limited circumstances.! As the FCC has recently confirmed, Rule 319(¢}3)(B)
requires an incumbent to unbundle packet switching only if each of the following preconditions
are met; (1) the ILEC has deployed a digital loop carrier system ("DLC"), (2) there are no spare
copper loops capable of supporting the xDSL services that a CLEC seeks to offer, (3) it has not
permitted the requesting CLEC to collocate its DSLAM at the remote terminal, and (4) the [LEC
has deployed packet switching capability for its own use.”

The parties reached impasse regarding the second of these requirements: "there are no

spare copper loops capable of supporting the xDSL services that a CLEC seeks to offer.” In
order to implement this condition, Qwest literally copied the FCC rule word-for-word inte the
SGAT at section 9.20.2.1.2. Nonetheless, AT&T complains that additional language regarding
available copper loops must be included in order to ensure that CLECs can offer the xDSL

service they desire. Specifically, AT&T requests that the word “no” be replaced with

“insufficient” and that the word “adequately” be added before “supporting.” so that the

P Third Report und Order, Implementation of the Local Competition Provisions of the Telecommunications det of
1996. CC Docket No. 96-98, FCC 99-238, 15 FCC Red 3696 (rel. Nov, 3, 1999) ("UNE Remawd Oreler” ) § 3138,

* Third Report and Order on Reconsideration in CC Docket No. 98-147, Fourth Report and Ovder on
Reconsideration in CC Docket No. 96-98, Third Further Notice of Proposed Rulemaking in CC Dockel U847,
$ixth Further Notice of Proposed Rulemaking in CC Docket No. 96-98, In the Matters of Deplovient of W
Services Qffering Advanced Telecommunications Capability and Implementation of tre Local Uomperftion
Prvisions of the Telecommunications Act of 1996, CC Docket Nos. 98-147 & 96-98, FCC 01-26 (Rel, January [
3001 (" Line Sharing Reconsideration Order")q 56, citing 47 C.F.R. § ST319(eH3IN 133




requirement would be revised to read: "there are insufficient spare copper lrops oa

adeguately supporting the xDSL services that the requesting carrier seeks to offer.””

These arguments fail as a matter of law and fact. First, AT&T is admitiedly seeks

add to the existing legal obligations under the Rule and FCC arders. In multiple procee i

AT&T has clearly conceded that it was arguing for a new legal obligation in this procecdimg by

secking to "go beyond that which the FCC currently requires,™ "advocat{ing] this ¢

i
it

Qwest should unbundle packet switching in certain circumstances that are . . . outside of the

boundarics of what the FCC has laid out," and taking the position that Qwest apst "yrbunidie

[packet switching] all the time . . . irrespective of the fact that the FOC says [Qwest! only [l

unbundle it in these certain circumstances."® Such issues are beyond the scope of this proceeding

because section 271 proceedings are narrowly focused proceeding to assess whether 1LE

complying with the existing state of the law.” The FCC clearly stated in bath the SBC T

Order and the Kansas/Qklahoma Order that these proceedings are not appropriate fora in wh

* Workshop 11 1/18/01 Tr. 227:16-278:1.

4 Multistate Workshop H 1/18/01 Tr. 253:10-12 (Qwest Q "Are you asking us te go beyond that whiteh the |
currently requires?” AT&T A: "Yes").

* Workshop 11 1/18/01 Tr. 254:17-21 ("AT&T intends to advocate in this case that Ceaest

should unbuadhe packet
switching in certain circumstances that are . ... autside of the boundaries of what the FOO

s Bl oty

X 1ok
irrespective of the fact that the FCC says [OQwest] only [has] to unbundle it i thiese corty
A: "I believe that is AT&T's position. And 1 belicve that's what we're saving here, yus”)

o Workshop 11 1/18/01 Tr. 256:1-7 {Qwest Q: "[AT&T] want[s] to unbundic fp

" The relevant inguiry is whether a BOC complies with the law in effect at the time i3 seotion 2
filed. Memorandum Opinion and Order, dpplication of SBC Commnicatfens,
Campany, and Southwestern Bell Compunications Services, [ne. &g Soutin
Provision of In-Region, InterL.A4 T4 Services in Kansas and Oklahoma. i
22, 2001) ("Kansas/Oklahoma Order") 418, Memorandum Opinion and - Crder,
Comnuenications, Ine. Southwesiern Bell Telephone Company, and Soutiwester
Ine. d/bla Southwestern Bell Long Distance Pursuant to Section 27} of the ORI /
Provide In-Region, InterLATA Services in Tevas. CC Docket No. 00-65, FCC 00238 {lune 30, 2000
Ordery % 27.

]

et teriy Bl




to fmpose new obligations.” Thus, Section 271 proceedings are not the proper fora for adding

g Jegal obligations,

Further. the SGAT language tracks the FCC rule's requirements exactly, yet the CLECs
seck to revise the SGAT to include more onerous requirements than the Rule. The FCC has
already rejected this argument.  The identical dispute arose in SWBT's Kansas/Oklahoma
proceeding. The FCC held that SWBT had satisfactorily established a sufficient legal obligation
mecause the SGATSs at issue “incorporate verbatim the criteria adopted in our UNE Remand
{irdder to establish when packet switching will be made available.”™ Thus, the CLECs' arguments
fail as o matter of law. Moreover, the FCC recently sought conunent regarding whether this
lmited obligation to unbundle packet switching should be expanded.”J To the extent the CLECS
seek to impose additional obligations on Qwest with regard to unbundled packet switching, those
arpuments are appropriately made in response to the FCC's further notice of proposed
rulemaking, not in this narrowly focused section 271 proceeding.

These arguments also fail on the facts. First, inserting “adequately” to modify the
requirement that available loops must be “capable of supporting the xDSL services the
requesting carrier seeks to offer” adds nothing but vagueness and the potential for conflict.”” The
CLECS revision would introduce a layer of uncertainty by requiring a factual inquiry regarding

the "udequacy” of loop capabilities. The language in the SGAT (and the Rule) unambiguously

¥ KansasOklahoma Order § V8 (seetion 271 proceeding is fast-track. narrowly focused adjudication that is
nrppropriate for consideration of industry-wide local competition questions of general applicability); SBC Texis
Ordpr § 273 (i seetion 271 proceeding is not an appropriate forum for resolution of new and unresolved interpretive
dispunes reparding an 1LEC's obligations to competitors).

{3 . o . . |
P Kansas Oklahoma Order %243 (emphasis added).

Yt e Sharing Reconsideration Order 463,



states the condition: available loops are either capable of supporting the xDSL service the CLEC
chooses to offer or they are not. Mr. Antonuk also found AT&T s proposed language vague and
unconvineing.” Thus, AT&T's proposed insertion of "adequately" should be rejected.

AT&T's contention that *no” should be replaced by “insufficient™ is similarly flawed.
Linder the Rule. packet switching must be unbundled if there are no spare copper loops capable
of supporting the xDSL service the CLEC seeks to offer. This analysis applies on a customer-
by-customer basis." If there is an available loop capable of providing the particular customer
with the service the CLEC desires to offer, then the condition is not met. H there is no such loop
available 1o support the xDSL service a CLEC seeks to offer to its customer, the condition is
met. The concept of insufficiency simply does not apply. A gain, AT&T's proposal would only
introduce an additional layer of uncertainty by requiring a factual inguiry regarding the
"sufficiency” of available loops. Thus, AT&T's proposal (o replace "no” with "insufficient”
should be rejected,

AT&T’s argument that the availability of copper loops will pose an impediment o s
ability to obtain unbundled packet switching is also moot as g pracuical matter.  In order for

packet switching to be unbundled, Qwest must have remotely deployed a DSLAM. CGenerally,

Qwest will only remotely deploy a DSLAM if the existing loops are too long to support xDS]

thus, as a practical matter. where the fourth condition for unbundling -- Qwest has remotely

~ The facilitator in the Colorado proceeding also agreed: "If you add "aded uately™ under that circumstance then v
n

have o state what it is you're trying to provide service for. | think vou're introducing an ambiguity that weould

problems later.” Colorado 12/12/00 Tr. 52:10-13, a copy of which is attached as Exhibit 1.

Caibbse
Y tnmomik fmerging Services Decision at p. 43 (June 11, 20015,

Y Waorkshop 11 11801 Tr. 303:24-25,

" Waorkshop 1 1/18/01 Tr. 290:24-201:1.




deploved o DSLAM -- is met, the second condition -- NO xDSL capable copper loops -- will also
he mel.

As Mr. Antonuk found, “[tlhe FCC has made it clear that where copper loops are
aviilable and sufficient, providing them constitutes full satisfaction of Qwest's rr:quirenwm's.”"*
AT&T has now argued this issue in 13 different jurisdictions. All 12 jurisdictions to finally
comsider this issue to date have agreed with Qwest and found AT&T's position wanting.
Commission Staff witness, Dr. Buster Griffing, agrees with Qwest on this issue.®  The
Commission should adopt Qwest’s SGAT language on this issue.

B. Whether Qwest must Unbundle Packet Switching Beyond Situations
Reguired by the FCC. |SGAT Section 9.20.2.1.3}

This issue revolves around whether Qwest must unbundle packet switching cach and
every time Qwest deploys a DSLAM in a remote terminal. AT&T suggests, without presentation
of any financial evidence, that economics preclude it from deploying ils owil DSLAM whew
Owest has already done so for its own usc. The language of section 9.20.2.1.3 states (hat one of
the conditions for unbundling packet gwitching is that “Qwesl has placed & DSLAM for its own
use in a remote Qwest Premises hut has not permitted CLLE C 1o collocate its own DSLA M at Hie
came remote Qwest Premises or collocating a CLEC's DSLAM at the same west Premises will
not he capable of supporting xDSL corvices al parity with the services that can be offereid
through Qwest's Unbundled Packet Switching.” {emphasis added). This language tracks the
FCCs third condition in Rule 319(c)3)(B)ii). and therefore 1§ 4 NCCCSSATY prerequisite o

unbundling packet switching.

¥ niomek Emerging Services Decision al p. 43 (June 1. 2001).

Pt Exhibit |at &3



Many of the arguments raised in the first packet switching issue apply

AT&T is clearly trying to expand the FCC rule on the subject. On this point

room for doubt: it is actually arguing for a new legal obligation & unbumdle packet swat

I current fme

all circumstances, and not arguing that the SGAT did not comply with 1]

CLEC’s request flatly contradicts the FCC rule. The CLECs adinil as much. AT&T .

section 9.20.2.1.3, stating that it is "highly unlikely” that it will ever be econas

remotely collocate a DSLAM."™ AT&T. however, did not submit any evide

allegation. Moreover, this contention is clearly beyond the scope of

based solely on the ILEC’s refusal to permit remote DSLAM eollocation.

beyond the scope of this narrowly focused proceeding.  As noted af

proceeding is not the proper forum for adding new legal obligations. Instead, such a

appropriately made in response to the FCC's further notice of proposed rulemak

comment regarding whether the limited obligation to uniundle P

et 4

ket switching &

v
ok
o

19
expanded.

Moreover. the United States Supreme Court rejected @ virtually i

by the FCC when striking down the FCCs unbundbing standard. ™ Thers, the FOC

the impairment prong of the test for unbundling was met #

the failure of an incumbent to provide access o
decrease the quality. or increase the financial or admmistrative
a requesting carrier seeks to offer, compared with providi
other unbundled elements in the incumbent LEC's

" Workshop 11 /1801 Tr, 253:10-12, 54,1 7.2, 236:1-7.

" AT&T's Comments for the Multistate Workshop T ("AT&T Comments™ &

B . <G . . . - g
Y Line Sharing Reconsideration Order 63,

PATET Corp. v. lowa Utilities Boward. 119 S, Ct 721 {19995,



tonea Usifities Board. 119 S.C 721, 735, This is the exact argument raised by CLECs here.- The
Sypreme Court rejected that standard because it provided a windfall to competitors:

[Tlhe Commission's assumption that any increase in cost (or decrease in quality)
imposed by denial of a network clement renders access to that element
"pecessary,” and causes the failure to provide that element to “impair" the
entrant's ability to furnish its desired services is simply not in accord with the
ordinary and fair meaning of those terms. An entrant whose anticipated annual
profits from the proposed service are reduced from 100% of investment to 99% of
investment has perhaps been "impaired” in its ability to amass earnings. but has
not ipso facto been "impaired . . . in its ability to provide the services it seeks to
o ﬂtil'l' . Kl

The CLEC argument against section 9.20.2.1.3 is as misguided as contrary to the FCC's
erstwhile impairment test and should be rejected for the same reasons.

Morcover, as stated above, CLECs have not even attempted to place any evidence other
than bald allegations regarding how they will be purportedly impaired. Section 9.20.2.1.3 fuily
impiements the law regarding the third condition for unbundling packet switching. Accordingly.
AT&T's arguments must be rejected.

Mr. Antonuk soundly rejected this request for additional unbundling of packet switching:
As an initial matter, AT&T s language solution substantially overrcaches even its
own definition of the problem. It does so by making a CLEC™s own and not
unbiased perspective on economics the basis for deciding whether the FCCs
established conditions for the unbundling of packet switching should be
overridden. However, even language that left the decision to an objective standard
or decision maker would still depend upen an assumption that there is @
substantial difference in the economics of DLSAM deployment between CLECS
and Qwest. Apart from broad claims that were not supported by any specifie
analysis or quantification, there is nothing in the record to support this
assumption, The failure to support those claims with evidence is particularly
compelling in a case where, as here, a number of CLECs want to add an entirely
new requirement to these already deemed appropriate by the FCC. In fact, much
more than an addition to the FCC requirements is anticipated; the request 18 to
replace an operational condition with an economic one. which would serve o
redefine the applicable FCC standard entirely.

" hd.



R T

It is difficult to imagine that the FCC has utterly failed to consider any refevant
economic considerations, Certainly, we should not here consider theny without a4
least a substantial showing that there are significant economic differences §

CLEC versus Quwest deployment. Nothing prevented the
discovery and testimony that would specifically  addy
differences. The failure 1o provide any level of quanti
material, given the Jowa Urilities Board standard

fication of that difference i«
for cconemic impairment.

There is simply no sound basis for deciding that the FC:¢ conditions reg:
DSLAM collocation should be supplemented 1
feasibility test,?

i
by the addition of an cconomic

AT&T has now argued this issue in 3 different Jurisdictiogs, S

finally consider this issue 1o date have agreed with Qwest and found ATET position

Commission Staff witness, Dr. Buster Griffing, agrees with Quwest on this

Commission should adopt Qwest’s SGAT language on this issue.

i1, LINE SHARING

A. Whether Qwest Must Provide Line

Splitters on a Line st & Thne Hasis, |8
Section 9.4.2.1.1]

This issue is addressed fully in Qwest’s fine splig

g brief. Ag e

has repeatedly held that ILECs have no obligation 1o provide their POTS epdi

The FCC first addressed this issuc m the Line Sharing Oypider

There, the b

have the option of providing line splitters themselves o, m the alternmive, ¢

place their splitters in the incumbent LEC's central offices, > hvteres

“ Antondk Emerging Services Decivion a podS June 11, 260015

taff Exhibit 1w 6d

“* Third Report and Order in €C Docket No. UR-147. Fourth Repon

Deployment of Wireline Services Olfering Advanced Totecompmnic
96-98. 14 FCC Red 20912 G146 (rel. Dec 9. 19993 (" Line Shariag ¢

,}}'{}f’z.ﬁ




providing CLECs with the option to own line splitters is tw the CLEC's advamage, because i

&k

ensures the ILEC cannot limit the CLEC's ability o deploy competitive services.™

In the SBC Texas Order, the FCC reiterated its holding where AT&T argued

that it has a right to line splitting capability over the UNE-P with
[Southwestern Bell Telephone ("SWR~ '] furnishing the line splitier,
AT&T alleges that this is "the only way to allow the addition of xSt
service onto UNE-P loops in a manner that is efficient, timely. and
minimally disruptive."  Furthermore, AT&T contends that competing
carriers have an obligation to plowck access to all the functionalitios ‘mw
capabilities of the loop, including electronics attached to the | wop. AT&T
contends that the splitter is an ex xample of such electronics and thy
included within the loop element.*

ptd

Wit ¥ %

The FCC expressly rejected AT&T's argument:

327. We reject AT&T's argument that SWBT has a present obliea
furnish the splitter when AT&T engages in line sphitting over the |
The Commission has never exercised its tegislative rulemaking awhor
under section 251(d)(2) to require incumbent LECs to pravide dve
the splitter, and incumbent LECs therefore have no current obhzotion o
md]\e the splitter available. As we stated in the UNE Remaid Orddr

"with the exception of Digital Subseriber Line Aceess xihhxpk :
(DSLAMS), the loop includes attached clectronics, mdmhm: mitiplexing
equipment used to derive the Ioop transmission cap neity,” We separately
determined that the DSLAM is a component of the packet switching
unbundled network element.  We observed that "DSL AM equiptent
sometimes includes a splitter” and 1ml "[11f not, a separate splitter device
separates voice and data traffic.” We did not identify any circumstance
which the splitter would be tu,atud as part of the lo,o;}* as distrgns
from being part of the packet swit tching element. That distnction is
critical, because we declined to exercise our rulemaking autherity under
section 251(d)(2) to require incumbent LECs to provide access o the
packet \WlthlﬂL LlClﬂLﬂl and our decision on that point is net di sputed in
this proceeding.

e

“1d. 9 76.

* Memorandum Opimon and Order, Application of SBC Communications, jne.. Southwes
Company, and Southwestern Bell Communications Services, Ine. dib ‘\m:.;m osfern fHefl Lo
te Section 271 of the Telecommunications Act of 1996 10 Provide In-Region, fnierf 4714

Docket No. 00-65, 15 FCC Red 18354 8 L 326 (June 30, 20003 ("SWET Fovar Crder 1 (Fowtnotes omitteds

& o

Fesers, U6

1q



328.  The UNE Remand Order cannot fairly be read to imy
incumbent LECs an obligation to provide access o their spli

There are just two of the FCC’s repeated decisions that have upheld Qw

For a full discussion of the issue as well as Mr. Antonuk’s sounid rejection ¢

Qwest’s brief on line splitting. This Commission should affirm i

Antonuk’s decision and reject AT&T’s request.

B. Whether Qwest is Obligated to Provide Line Sturing Over Fiber,
Section 9.4.1]*

Qwest was the first ILEC in the country to offer line sharing to UL
requires two carriers to provide services to one customer over single loop

provides voice service over the lower frequency portion of the loop and the O

-

over the high frequently portion of the loop. At this point, the only techureally |

“line-share” is when the loop is made of clean copper. When a foop 5 £
(DLC) or fiber, sharing the loop would garble the signals.  There does not ap

dispute on this point. Nonetheless, AT&T seek to require Qwest to “Hie shape”

on a hyper-technical (and illogical) reading of a FCC decision,

7 SWBT Texas Order 14 327-328 (footnotes omitted: emphasis adieds.
* Qwest must make one clarificatior to its pre~filed testimomy as it relutes
direct testimony stated that “Qwest provides CLECs with e and st
to provision shared loops provisioned over digital loop carrier {13,
become aware that its original direct testimony may be mistemling t
standard process is to reject orders to provision line sharing over loops s
CLEC want to have Qwest search for a spare copper foop and fop
process a Special Request Process (SRPY order. When Owest bas ro
manner with information regarding the availability of & spire copy
also provide the CLEC the time frame to perform the LST, '
sharing interval, but an interval more in line with the rec
Morcover, Qwest will provide the CLEC with an esth
roll. based on the per hour rate listed in Exhibit A
acknowledgment of its agreement to pay the sctual fime sl materisls
perform the LST and properly bill the CLEC for the i

option is only available when an existing copper
cireumstances will Qwest do any construction work associates

g




In the Line Sharing Reconsideration Order, the FCC clarified that HECs s

st allow CLECSs to “line share™ the distribution portion of the loop where the

split, and allow the C LEC’s data to be carried over fiber to some different location,

[Wlhere a competitive LEC has collocated a DSLAM at the remote ternpd,

incumbent LEC must enable the competitive LEC 1o ransmit its data traffic Hom
the remote terminal to the central office. The incumbent LEC con do this, ar 5

. minimum, by feasing access to the dark fiber clement or by leasing ace
subloop element."*

& Y e

The CLECs do not dispute that Qwest complies with this obligation, Owest provic

with the network elements that can transport data from Qwest remote ferminats: 1

o sypidia
e WIUSY NI

dark fiber," DS-1/DS-3 Capable Loops,” and OCN Loops.™ Qwest also provides ¢

the ability 1o commingle their data with Qwest's data over the s tacility when cerain

conditions are satisfied,

The FCC then acknowledged that there may be additional Ways to mmplement His

where there is fiber in the loop, which would turn an the inherent capabilitie

ILECs have deployed.® Accordingly, the FCC mitiated two further nolces of

RS

rulemaking seekin & comments on the technical foasibi lty of “line sharing”™ ever filwer &

e
%, . . , . R . i )

T Line Shering Reconsideration Order eIz,
W AT e -

¥ See SGAT section 9.7,

W Ser SGAT section 9.2,

= See SGAT section 9.2.23.1. Qwest also offered to add the followine s
"Qwest shall allow CLECS 10 access high capacity toaps at accessible H
m the Central Office, customer prenuises or at Qwest owned outside plant structure

2 See SGAT section 9.20 (unbundled packet switching,

ke . " . - . -~ ] B
" Line Sharing Reconsideration Chrder 912,

¥ Line Sharing Reconsideration Order %12 ("For these re
Pronosed Rulemaking today in the Advanced Scrvices docket and & Sixth §
the Local Competition docket that requests comment an the feasibibity of differe
where an incumbent LEC has deployed fiber in the loap."j.




Clearly, the FCC has not imposed any additional obligations. It has merely b

for considering whether to impose any such additional obligations.  Nonetheless, the ¢

demand that the Commission impose additional lipe sharing obligations of the very ki

intends to study throu gh the comments it has requested

Specifically, the CLECs demand that Qwest delete a reference 1o copper loops i 8

section 9.4.1, which describes Qwest's line sharing offertng, and broaden the reference o nclude

other loops.™ These revisions would expand Qwest's iine sharing oblizations and we

false impression that it is technically feasible for CLECS 1o “hoe share™ sver

Moreover, the line sharing methodology described in Section 9.4 FOqUires use of 5 €

L=

Splitter. This technically will not facilitate line sharing over fiker, T hss, remonving
} 3 &

5

copper simply does not work. As Qwest’s witness explained., the CLEC

the SGAT's description misleading because it is not technically feasible for ¢

sharing over anything other than a copper loop,

Nonetheless, Qwest has offered to add the folfowing Fanguage as o

the SGAT:

9.4.1.1 Line Sharing occurs on the copper portion of ¢
or shared copper distribution).  Qwest provides CLECs with
Elements to transport data from Qwest Remote Terminuls e

Dark Fiber, DS] capable Loop, and OCN. {west also
ability 1o commingle its data with Qwest’s pursusmn
Unbundled Packet Switching. To the extent adibitic
and transport mechanisms are ientified, angd
technology for its own use, and Qwest is obligated by
such technology. Qwest will allow CLECs to Hie
provided, however, thai the rates, terms and Ceptygl
to be amended in order to provide such access.

iy

e

" Workshop 11 2227/01 Tr. 94-6. Is.




Qwest is and has been proactively offering line sharing o

for over two years. To date, throughout Qwest's regiom.

customers over a substantial number of shared foaps.

forums to create best practices and methods for iine sharing deplovn

Qwest simply does not have a technical solution thut will alfow |

FCC’s recent NPRM supports this view as it secks comanen

is technically feasible. It is ilogical 10 assume that the FOC ordered |

over fiber when the FCC is not even sure it can be done.

Mr. Antonuk agreed with Qwest on this issug as well,

There 1s no evidence of record that wonld muppm fa
provide any technically feasible form of tine
CLEL arguments ibOlEt w htt?m nlu: W:»ﬂ" s;"

on [me Sharmg, over ﬂb }
does, the language of SGAT "v’uimn *M b
address the option, should it prove a feasible and ¢ Hu e

AT&T has now argued this issue in

finally consider this issue to date have agreed with Ow

i

Commission Staff witness, Dr. Buster Griffing, agrees wiilt

Commission should adopt Qwest’s SGAT Ius REWIEe ou

I1i. DARK FIBER

A. Whether the unbundling requirement extends beyond the
Corporation. [SGAT Section 9.7.1]

Ehwest

AT&T contends that Qwest needs ter clarify thie as

in the l4-state region for lease as unbundled dark %

37 . " . » . P PR T
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claimed that the unbundhng requirements of section 23HoH 3 pertan 1o ont

Corporation. AT&T has offered no rationale. legal or factual, for #s ¢

waorkshops. Indeed. there is no justifiable rationale for AT&T s po

The unbundling obligations of scetion 231{e) 3}

U S WEST merger, U S WEST Communications. inc. became Oy

merger, Qwest had no ILEC operations, and U S WEST Conyna

ILEC within the U S WEST family of entities.” Thus, Qwest Co

within the Qwest family.”™ Consequently, the unbundbing regu

apply only to Qwest Corporation.

1. Background

Qwest Communications International (QC is o holding comg:

«.\

subsidiaries. These subsidiaries are separate corporations with &

Trhe PARERN

Two of these corporations own and conirol sig

telecommunications services pursuant to state or fbe
the successor to the old U S WEST Communications, e

that provides (or has ever provided) local exch

*® Staff Exhibit 1 at 56.

" To the extent that AT&T argues for 1 new abligation, the FOEC b

proceeding is not the appropriate venue, KansasOblubmng Crsder 13

Scetion 251 {¢) (33 15 a subsection of section 23 1oy whieh b

ADDITIONAL OBLIGATIONS OF 18
contained in «

wection (I, each wourn

47 US.C, §25 e {femphasis added).
* Workshop HI 372701 Tr. 62:6-63:2,

** Sectian 251(h¥( 1) defines ILEC. and there s no ovide
satisfies this definition. nor could there be.




ILEC “successor” for purposes of section 251(h)) is QC.*"

Other provisions of the Act confirm that the reguiatory status of a m

such as Qwest must be determined separately for each of the compan

example, section 272 prescribes certain requirements for sy Bel 0

“which is a local exchange carrier that is subject to the requiremen

indicating that there can be BOC affiliates that are ner local exclange carriers

2:1(c).Y Similarly, 47 U.S.C. § 133(4) defines a “Bell Operating Co v oas one

listed companies (the original BOCs) together with yeme {huat ot all} «

some (but not all) corporate affiliates, depending on whether th

C oA o e - s
service.”  Contrary to AT&T's suggestion. Congress did ant

o

categories in the Act to sweep in entire corporate famihes wit

services each entity in that family is actually providing.

QC has not sought to avoid section 25 1{c) obligations by movi

or elements from QC to its affiliates and having the affilistes lease ¢

P

the services themselves,” There is no evidence i the r&s

by AT&T — suggesting that anv of QC’s

QC n an effort to siphon off its customers.

3. None of QU's Affiliates

* Workshop 11 3/27/01 Tr. 62:14-19
AT U808 2720)).
* The term “(B) includes any successor ar assign of any such [fiste

exchange service: but (C) does not include ar affiliate of any such o
subparagraph ... (B)." 47 US.CU§ 153(4r

“ Waorkshop 111 3/27/01 Tr. 63:3-7.




By the terms of the Act. the only entities that are subject to sootio

local exchange carriers.”™  Congress defined “incumbent locsl exc

subcategory of “local exchange carriers:” the ILEC ina giver

that — (A) on [February 8, 1996]. provided telephone exchange service in sl an

sk
A

on such date . . . was deemed 10 be a member of [N

Loriibsap

3

or after such date . . . . became a successor or assign of & mem

exchange carrier,” in turn, is defined in terms of its specific activit]

is engaged in the provision of telephone exchange service or exchas

None of QC’s affiliates is “engaged in the provision of " ey fo

seven states.”” None therefore is a “local exchange carrier™ withis the s

affiliates thus cannot be “incumbent local exchange carrters’” as defined 1w seation

R

are not “the local exchange carrier that . . . provided wiephone exchar

¢ osOTVIeY T

states on February 8, 1996. nor are anv a “local cxchang wher thit L

that, on or after such date . . . . became a successor or assign™ of suel

QC’s affiliates are not “local exchange carriers™ ar afi, they ca

exchange carriers™ for purposes of section 25¢}.

Y47 U.8.C. 8§ 251(c).
47 US.C. § 251(h)( V) femphasis added)y.

47US. C. § 153(26) (emphasis added). The Act defines “tele
lclc.phonc LXLhleCC. or within a connected system of telepimne o
operated to furnish to subscribers intercommunicating serviee of o
Lxcndngc and whlch 15 w\uci by lhn t.*gdmn;:&, xc‘r’vm d ;




Even ifa QC affiliate were to provide local exchange services in the fature i the g

(3%

states, it still would not be an incumpeny LEC within the meaning of section 2% Filkes

¥¥ 7 i

became USW(g stccessor or assign by acquiring “key [ocal exchange and exchan

services and facilitjeg™ from USW( - specifically. “network elements that s b

an unbundled basig pursuant to section 251(¢y(3).% None of OC s affiliates have EVer acip

i1

such network elements from USWC or QC 7 As the FOC has held, “a BOYC atfiliate should ny

be deemed an incumbent LEC subject to the requirements of section A5y i

offers Jocal exchange service: rather, section 251(e) applies oy o entitios that

definition of an ncumbent LEC under section 251(hy." in particular, that SCCHON'S “Successor o

assign’ test,

4. Section 251(C) does not Extend (o

an Incumbent LEey Long Distance
Operations or Network,

The FCC has specifically considered how the unbundling obij ations of s

gre
c!

el 3

apply to carriers (such as Sprint ang the former GTE) that provide hoth tcurmbent foicat

exchange and long distance services, and it rejected the argument ATET makes here. In the

. . 58 i P Pead ' .
Advanced Services Remand Order, the FCC found o mert” w0 the

gaestion that “seetiog

251 would inevitably require GTE and Sprint, acting in their CapRacity as ineumd

M‘MMMM\M -—._WN—..__%M..,MWM_.&~,N.,,‘ ittty

Mgy U.S.C. 8§25 Ihy WA (B) (emphases added).

heni LR

* lmplemeniario, of the Non-A ceounting Safeguards of Sections 27
As Amended, 11 FOE Red 21905, 22054 4

“successor or assign™),

Fand 272 of the (Tﬁ)'u:mz;miztf::.-ffm.w et fittg
309 (1996). See alsa 47 C F R §53.207 froe delinition of 4 BO

Warkshop 111 3/270 Tr.62:14-19
" Id, a1 22055 9310

" Order on Remand, Deploymeny of Wireline §

ervices (,?,—f'ﬁ:‘!‘ilig;f Advanced 71”:"2’[:'nm!?zmm liong }‘i,‘.-!{j.»‘;"{ff,e”_}‘. PR
Red 383 (]999), appeal )L’II(/I'IIL’
. ; &

suh nom, WorldCom FOC No. o, Hi02

19




unbundle all their facilities, including their fong distance facilities.™  These 1LECs om

%

distance facilities would not meet the “limitations Congress has established in scetion 251

on unbundling; access to them is not "necessary” to provide competitive local service. sor won

the failure to unbundle such facilities “impair” a CLEC’s ability to compete.™ These Hmita

ensure “that the unbundling obligations under section 251(e) are consistent with s

wnderlying goal of opening the local market to competition.”

In a later appeal (which is still pending), the FCC explained its riling on the basis thy

unbundling of ILECs' affiliated long distance networks would not serve the “underbving o
fenl fams

?L*

of sections 251 and 252: to bring competition to those telecommunications markets that ae

AT G

subject to the continuing market power of incumbent LECs & As the FOU told the DO, Cirenir,

ILECs have no market power and control no bottleneck facilities in long distince:

As a general matter, incumbent LECs have traditionally held market power not
with respect to “long distance” networks as such, but with res speet to the loeal
bottleneck facilities (such as the loop) needed for “access™ to thase netwaorks (and

thus to the telecommunications and information services carried over those
networks).®

The rationale for unbundling is absent in this context, as the FCC acknowledged,

Indeed, AT&T itself filed a brief supporting the FCC in that appeal. AT&T :

the FCC that the obligations of sections 251 and 232 are specifically directed o incwmnbente’

local service networks:

P IS FCC Red a1 3909 13.

“ld. at 390-91 99 13-14,
8 Jd. w391 % 14 (emphasis added).

“ Bricf for Respondents at 30, WorldCom, Ine. v. FOC. No. 00- 102 (.0 Cir fited D,

230 200 genhn
original).



Congress recognized that by virtue of having been the providers of focal «
services in an area prior to the adoption of the 1996 Act. ILECs possess
control over local network facilities. Because new entrants
foresecable future possibly replicate the ILECs" infrastructure. part
loops, Congress realized that the ILECSs’ status as incumbent Y
exchange service gave them insurmountable advantages over new enirants
provision of all telecommunications services that utilize those networks

voe w2

AT&T’s current suggestion that 251(c) applies without regard to whether the 1L

network is even at issue is an about-face from its earlier position.

As a result of the foregoing, it would make no difference even if (30

i R

deemed to be ILECs because none provide local exchange service. The only tefece

i

ervices they provide are operator services and long distance. Thus. any dark |

would be part of a long distance facility. and therefore be exempt from usbundii

unbundled all dark fiber to which it owns or has a right to aceess

issue in 13 different jurisdictions. All 12 Jurisdictions to faally ¢

w

agreed with Qwest and found AT&T's position wanling.  Compnssion
Griffing, agrees with Qwest on this issue.”  The Compyission shoud

language on this issue,

B. Whether Qwest Must Unbundle Dark Fiber It Does Not Owe in Juing Buksd
Arrangements. [SGAT Scetion 9.7.1]

[
Id.

“ Joint Bricf of Intervenors in Support of Respondents i Opposition to the Crest B4
Ine. v, FCC, No. 00-1002(D.C. Cir. filed Dee. 22, 2060,

“ Workshop 11 01718/01 Tr. 28:13-18; Warkshop HI 327 01 Ty 62:49.22

66 - e . ce s
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7 S1aff Exhibit 1 at 67.




In a meet pO]]'lI arrangement, two entities combine 1a m f

ti:\» i I

points. As part of the arrangement. the route is divided into rwe

. : &8 = I S B,
mecet point, and each entity owns one of the parts.” Usually, each entity has

traffic over the fiber owned by the other party,®

As Qwest made clear, it will unbundle dark fiber tha

i

arrangement. For this purpose, Qwest added the followis e hngnage

Mr. Antonuk:

9.7.1 ... Deployed Dark Fiber facilities shali not t be B
by Qwest, but will include in place and easily mﬂa. 4
which Qwest has otherwise obtained a right of access
capitalized Indefeasible Right to Use (IRU sy or 1
be required to extend access in a manner that I o
and other terms and conditions that apply to Qe
of access obtained from an affiliate: {a) the actuad
Qwest and the affiliate shall apply in the event ﬂ’x"
does any documented agreement that may ex

access by CLECs that are imposed by htﬁ g

good-faith restrictions imposed by any agreement with
the affiliate has gained rights of JJ‘L‘L‘\\} sé alf oot by
access.

AT&T, however, wants Qwest 1o go further snd unboadle &

such joint build arrangements. Qwest cannut and witl i

other entities.”” A gain, AT&T f

* Workshop 11 2/27/01 Tr. 232:4-19.
Workshop 22701 Tr. 232:15-19,

Workshop HA/19/01 Tr. 349:22-350:2; Workshop 1 17 3

71

As noted above. such arguments for novet duties are rsspia




Mr. Antonuk resolved the issue by requiring Qwest to add the 5C

=~

above.™ All 12 jurisdictions to finally consider this issue to dite hay

the language proposed by Mr. Antonuk resolves the issue. Comig

Griffing, agrees with Qwest on this issue.” The Commission sher

language on this issue.
C. Whether Qwest May Impose a Ra‘:qu?rmwm of a 3ig
Local Exchange Traffic on Dark Fiber Combinutions,
9.7.2.9]

ATE&T has challenged the following provision in the §

9.7.2.9
access services, excepi to the extert CLECU p
exc hanuc traffic” to its end users over the LD
0.23.3.7.2).

AT&T claims that the FCC authorized such # pesert

{EELs) and not dark fiber per the FCC's Suppi

4 . e . o
Remand Order.”t AT&T's argument does not withstatd s

EELs are combinations of loop and transport.

T ey v S
rather a flavor of transport and loop. The foceal exchin

g

combinations of loop and transport.”” Thus, the focal excha

pertain 1o EELs comprised m whole or m part of

the local exchange restriction pertains to dark fiber combipat

¥

E Antonuk Emerging Services Decision at pp. 54-36 U 31,2

* Staft Exhibit 1 at 68,
"" \\forkshop IH1/18/01 Tr. 116:19-22.

T Workshop 1} /I8 Tr. 119:1-30 UNE Remeand Order *
M UNE Remand Order %6174, 325,




does to EELs. The FCC imposed the restriction so as to prevent unbundhing rog

interfering with access charge and universal service reform. ™ In other we

unbundling obligation would have erased substantial amounts of acc

addition, access revenues have historically provided implicit subsidies that

maintain the goals of universal service. Without the local service restriction. dirk fiber &

transport unbundling could present a similar threat to access revenues and uai

Consequently, section 9.7.2.9 is just and proper under the

Clarification.

The purpose of unbundled network elements is to allow competife

Qwest’s network to carry local traffic on behalf of its customers.
restriction, Qwest expects that CLECs will begin to order all new spectal a

»

are designed to carry non-local traffic) as EELs. This is exactly what the

in its Supplemental Order through creation of the local use restriction. ha $

Clarification to the UNE Remand Order, the FCC unequivasally held that a re

b

must provide a "significant amount of local exchange service®

e

“to obtain unbundled loop-transport combinations.”™ The F{

determined to meet the "significant amount of local exchang

\[ff
of three options identified in the Order.®™ The FCC imposedd the focal tse »

that unbundling does not interfere with access charge and uniy

" Supplemental Order Clarificarion, In the Matter of Implementation of
Telecommunications Act of 1996, CC Docket No. 96-98, FOE 6151 fref, bane 12

1

sme
i
o

" Supplemental Order Clarification, fn the Matter of Impl
Telecommunications Act of 1996, CC Docket No. 9698, FCC
2000)("Supplemiental Order Clarification™)

w0 Supplemental Order Clarification. 9%21-22.

“UNE Remand Order 4 489,

24




that an unfettered unbundling obligation of loopAransport would erase substanti

revenue. In addition, access revenues have historically provided inykici

necessary to maintain the goals of universal service. To ihe extent a

Uansport combination comprised in whole or in part of dark fib

r, the boead use

apply to that UNE Combination as well.

A close review of the FCC’s Supplemental Order on Renmaud niske O

clear. The United States Supreme Court has held that a Commission canto

unbundle a UNE unless the requisite necessary and unpair snal

Commission has not performed a necessary and impair analvsis »x,‘iz respet

exchange access under Rule 317. The FCC acknowledged it did not perton

osuel an

Thus, this Commission is essentially precluded based on the evidenve  the

scerating the FCC’s local use restriction as it applies to BELS comprised in wh

of dark fiber.

There is no doubs that a loop-1; ANSPore (umf?l&‘?lifiu'}l thay ;m!mf; ¢ ife
remains a loop-transport combination. The lovic behi

about access charges is in no way diminished beciuse the
combination were unlit before a CLEC gai 5t thent, ih\
charges associated with many users might be avoided fins
contemplated in the preceding quote} hardly serves to |
lmmased measurement dif hcuitv (\\‘thlL moreover, wis an i

the rule in those cases where the h'srm 11 bLL}i"& 0 awn! 1S ié
AT&T s argument is without foundation.®

um
£

Although the Washington Commission originaliy  found  for

reconsideration the Washington Commission realized that the

“necessary and impair” analysis on FELs carrving special ac

and sided with Qwest. All remaining eleven Jutisdictions have formal

B AT&T Corp. v. lowa Utilities Board. 119 S. ('t 721 { 109,

: Amtonuk Emerging Services Decision ot pp. 37 (une 11, 2001 b Cermphasis supphiedy




final decisions — Arizona. Colorado, Idaho, lowa, Montana., Nebrasks, New Mex

Dakota, Oregon, Utah and Wyoming. Commission Staff witness, Dr. Buster Griffine

o £
bard
Py

with Qwest on this issue.* The Commission should adopl Qwest’s SGAT fangu

1ssue.,

V. SUBLOOP UNBUNDLING

The FCC’s UNE Remand Order requires ILECs to allow subloop

: g s
g . #1 LRSI 0% Onbn B

“accessible terminal” in Qwest’s outside plant. This requires Qwest to unbundle distribution

L

subloops, feeder subloops in Feeder Distribution interfaces — the prinwry point at whis

and distribution are connected to create the complete loop. Qwest is als

subloops in accessible terminals in Multipie Tenant Environmenis (MT

There is no dispute about how Qwest must unbundie subloops outside of MTHs -

the SGAT describes as detached terminals {accessible terminals on thetr own ¢

rete padsy In

these circumstances, the CLEC provides Qwest with a request {or “cross conneet ool

Qwest has 90 days to provision such collocation: the cross-connect collocation wietidey o

inventory and a cross-connect field dedicated to the CLEC" ance the collocation s comy

CLEC submits an LSR for each individual subloop order: and OQwest has five

jumper to provision the individual subloop.

The unanimity in the non-MTE environment is contrasted with substantiud diw

as to how Qwest must provision subloops in an MTE anvironment. AT&b .

several points of disagreement, each of which will be described below, N onetheless, On

made substantial concessions regarding subloop access i MTEs.  For

collocation workshops, AT&T demanded and Qwest conceded that it miust he wi

P Staff Exhibit 1 at 69,



collocation in any Qwest premises. no matter how small {space pernutting).  In the subloop

context, however, AT&T claimed it had the unfettered nght 1o access MTE terminals withou

collocation.  Similarly, Qwest originally demanded that a cross-connect field dedicated 1o the

CLEC be created to ensure there was no confusion about ownership of facilitics when 4

technician accessed the terminal. As described above, both of these demuands were ancontesied

outside of the MTE context. Not true with MTEs. Qwest conceded both of these substantial

points. These concessions moved the parties substantially closer together: nenctheless, s

impasse issues remain. As set forth below, each of these issues should be decided wy O

favor as a matter of fact and law,

A, Whether the SGAT’s Provisions for Access fo Sublosp Elements a1 M7TE
Terminals is Consistent with the Act and the Rules Thercunder,

L. Whether the SGAT’s Provisions for Access to Subloop Elements at MTE
Terminals is Consistent with the FCC’s Definition af,

and  Rules
Regarding Access to, the Unbundied NID.

Qwest and AT&T have reached impasse regarding whether the SGAT seCHOn on subloop

H

access is consistent with the FCC's definition of the unbundled network imterfice devie

Qwest is confused about this issue. as it appears to be an unnecessary hold-over frong the tinse

when Qwest demanded collocation in MTE Terminals. The SGAT allows €]

P,

NIDs (demarcation points) and MTE Terminals {when subloop is sonighty in oveg

s [ SR
SRV W

way. Despite this. AT&T contends that any accessible teryinal contalmog o protector i oan

MTE is a NID and subject to the FCC's rules on access to the unbundled NID. AR mtter of

faw, AT&T is incorrect,

Before discussing the merits of the argument. Qwest would Jike o ma

This is simply a terminology issue, nothing more. Tl

wre s no ditference in whag CLEC

obtain from Qwest. The only issue is what do we call these ternunals when they are

|38
-]



points and what do we call thes erminals when they are not. Qwest assers th

1% 2

w..u
poey
Sy
v
it

should have different names to leave absolutely no confiision abopt

involved or not. When an MTE Terminal is involved, subloop s neces

is ordered, it is necessarily the demarcation point. At the end of dav, |

implementing the terms of the contract language. Instead it wil} b

We do not need to add a leve] of confusion to implenventation of the contract.

The crux of the disagreement between ATET and Qwest s an the e

of these two UNEs — subl oop and NID. What AT&T seeks iy the ability

Bl

subloop elements without utilizing the processes

around the subloop requirements. The Multi-State Facilitator st i hese

While both Qwest and AT&T exp
the discussion appears to raise e
first unresolved Subloap Unbiy
Terminalsy from the June 1 ]
from these workshops. In mwm‘t* AT
MTE terminals are N1Bs, beconse it beliy
issue will give i essentially wnmediated ge

¢ Spredi 1

An understanding of how the SGAT s intended 1 werk i

CLEC orders an unbundied loop. the CLEC obtains the funer)
also true of subloop unbundling. In ¢

purchasing a subloop at the NID .

: N‘J‘;KI] Y. g g . B
portion they purchase.” Fhus, the FOC &

“ Anionuk UNE Repors as p.76 1. Aug. 20

K6

UNE Remand Order % 235

Mo




- b i . o E e G
part of any other subloop element.”” A NiD/subloop combination i

subloop. CLECs can, therefore, order one of three tems from Oy

To obtain unbundled loops, SGAT § 9.2 governs: to obtain s ubloons

fanc

to obtain stand-alone NIDs, SGAT § 9.5 governs. AT&T is hoping that the

E: 4
=

become so confused that it can utilize SGAT § 9.5 « the NID section - o a0

Commission should not permit this confusion.

AT&T has now argued this issue in 13 differont

finally consider this issue to date have agreed with (¥

Commission Staff witness. Dr. Buster ¢ Griffing,

2. Whether CLECs Must Submit LSRR 1o a1
generally]

AT&T claims that it should not be required 1o order

e

submitting a local service request ("LSi e Q

especially given that AT&T acknowledges thar use

aspects of subloop unbundling.

accessed at FDIs (“detached

Y UNE Remand Order % 235,
" Staff Exhibit 1 at 58,
“ Workshop 11 2/28/01 Tr. 187:12-25.

% See SGAT §9.3.5.2.1.




environment, an LSR must be submitted when AT&T scels g wubd

According to AT&T, this constitutes approximately 7

Submission of an LSR is the mndustry

ese guidelines are the de facto standard
how subloop unbundling should be ordered and is noaris

process the OBF has defined for ordering subloops is |

subloop elements, including feeder, distribution,

Whenever a CLEC is umuumkamnﬂ with

provide CFA information to identify the tie-tk

point.” The CFA or equivalent information i

industry.”” Qwest's LSR form for subioop ord

CLECs currently provide on LSRs 1o order urtha

The industry standard require

LSR contains information regarding the inter

i

s, @

Washington July 13, 2001 Workshop Transerips Vol 13

” Workshiop 11 2/28/01 Tr. 153:15-154:9.
" Workshop 11 202801 Tr. 154:1-3.

" Workshop 11 2/28/01 Tr. 154:9.71.

" Workshop 11 2/28/01 T, 154:22-155:6,

o Workshop 1 272801 Tr. 167:1-13.

" Workshop 11 222801 Tr. 166:23-167:5. 168:32-

-

™ Workshop 11 2/28/01 Tr. 179: 14-150-




the Qwest network.® It also allows the

to vahidate that interconnection point informat

valid and will be accepted.™ The LR o

inventory, and identif fying the cireuit for muniens

of the LSR is required so that Qwest can s

network and to bill and recover the i
importantly, both CLEC and Owes
LSR due to the resultant iaccurac
efforts.

AT&T's sole basis for re
associated with submitting an L3R
minimal information to Qwest as inf
demand is wholly unreasenable in

dramatically increase Qwest's ¢o

manual processes into its bi Hing flow

flow."™ In addition. AT&T s

quarterly or semi-annual AT&T

7 Warkshop 1§ 2/2801 Tr. 166:1%1

\‘v’urkshnpl AAROT Tr 16801721

i Workshop 1 2/28/
162

Workshop 11 2

" Warkst hop 11 2/

-

*“ Workshap 11 2/2

" Warkshop 11 272801 11, 173:2.7



existing automated billing systems.™

a lot of beauty to the LSR when it come

Further. the absence o

customers. If a customer subscribes 1o AT &

will have difficulty providing service because

subloop.”™ When that customer called Owest 1

shorter instaliation interval and he

subloop had been taken by AT&T,

ATE&T customer moved aut of an

AT&T removed the wrong e

regarding the activity that

pulling AT&T's jumper of
up the Qwest service

disruption of a customer

* Warkshop §

2

" Worksho

HiE

¥ Workshap |
U Workshop |

" Worksh op

e Workshop [t



an LSR, Qwest would be able o

113

efticiently.

Moreover. AT&T adw

ordered hy LSR. Thus. ths

%
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of intrabuilding cable in those MTE locations where
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ownership.
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know which locations it may seck o serve

deliver the service. Qwest's two day hiterval

business planning process.
Given Qwest's eminently

ownership determinations. the Connis

maintain that same information on & web sjte,
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. INTRODUCTION

This brief addresses Qwest’s compliance with

271} 2)(B). Specifically, this brief addres

the Multi-State Facilitator’s Group 4 Report, issued on Auge

{access to unbundled network elements’. Checklist lemt

Item 5 {(access to unbundled local transporty, and Ch

ot of the

switching). In addition, although net the subi

two other aspects of Qwest’s compliance with Checkli

nagement Prog

systems and Qwest’s Change Mz

As set forth below, Qwest |

Accordingly,

favorable recommendation to the Feder

behalf relative to these checklst iten

A. Qwest Complies with the Requi
MNetweork Elements

Section 271{cH 2H By of the Act ¢

network clements pursuant to section 2514

section 252 (d) Section 2511 of 1k

T4TUS.C.§




elements should be made available, to consider, at a minimum, whethe
elements as are proprietary in nature is necessary,” and whether “the faih

such network elements would impair the ability of the telecommumica

s

to provide the services that it seeks to offer,™

forth in Rule 51.319, includes local loops, subloops, network interface dev

switching capability, local tandem switching capability, dedicated and |

fiber, signaling and call-related databases, and operational support »

I. Qwest Complies with The FCC’s Access 16 Unbundicd Network
Requirements in South Dakota

As set forth in the direct and rebuttal testimony of Karen A,

Access to Unbundled Network Elements, Qwest provides norshserimington

any technically feasible point to any requesting telecommunieations carrier for

telecommunications service, in accordance with the Telecommunications Act ot

rules, and South Dakota law and regulations. Qwest has a concrete and -

to provide these unbundled network clements through its intereonnection :

T4TUS.C§ 251(d)2).

 Implemeniation of the Local Competition Provisions aof i Tefeos
Third Report and Order and Fourth Further Notice of Proposed Rulemaki

2 ) }
238, 15 FCC Red 3696, 9 15 (rel, Nov. 5. 1099 (- LAVE

3

(L
o

I

Resirand Opdes

51-61

s iy

* UNE Remand Order. % 44-47 and i
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CLECs and its South Dakota SGAT.® Qwest provides CLECs with access o ali

functions, and capabilities of the network elements in a manner that allows £L

any telecommunications service that the network element 1s capable of provisfing

not impose limitations, restrictions or requirements on fRGuUests

for the use of

elements that would impair the ability of a requesting telecommunications ¢

telecommunications service in the manner desired by the requesting

other than those expressly permitted under existing FCU rules.

Qwest combines UNEs for competitive local exchange carviers U1

such UNEs in a manner that allows CLECs to combine ¢

uch alements woordy

telecemmunications services. When ordered in combination, U

s that e cnem
and ordered together will not be physically disconnected or separated o an
technical reasons or if requested by the ordering CLEC. Two standard

available: UNE platform, or "UNE-P,” and the Enhanced Extended Lo

Qwest provides access to UMEs in substantially the sanw tme amld

to itself, or, if Qwest does not provide access to itself, s g
meaningful opportunity to compete. Qwest has demonstrated o

-

P ' . . . N . 3
provisioning EELs in a non-discriminatory manner

“ See Afhdavit of Karen A. Stewart re: O
Direct re; Checklist Item 27 (Qwest Ex. 624

" Id. at 7-10.
“rd at 1y,

Id. at 10-20.



provision an EEL in South Dakota until very recently, Qwest has now provisioned a5 BB

South Dakota.

2. No Changes Are Required To The SGAT Relating To Checlilist Tten 2 - Access

To Unbundled Netwerk Elements
Three parties commented on issues associated with Checkhist ltem 20 Dr. Murlon
Griffing representing South Dakota Commission Staff.'” Ken Wilson on behalf of AT& T and

Michelle Merchen representing Black Hills FiberCom (“FiberCom™). '~

below, Qwest satisfies the obligations of section 271 of the Act and the FCC

relate to access to UNEs. Accordingly. the Comimission should find that no changes we ¢ o

fo the SGAT.

Qwest Does Not Have an Obligation to Carry Out Construstion sad
Build New UNEs at the Request of CLECs.

AT&T is simply wrong in its assertion that Qwest is reguired to butld new UN

Telecommunications Act created UNESs for the purpose of giving CLECs acoess 1o the

incumbent LEC s existing network. The Act was not designed o force 1oL

" Direct Te esumony of Marlon Griffing, Ph.D., fited on Mareh 18, 2007 Gnfia

Ex. 1)

"AT&T did not submit any testimony or evidence of recori h*dw,
submits that having foregone the opportunity to submit evidence comge
submit that evidence to cross-examination), AT&T 15 precluded fron
now. To the extent AT&T makes or suggests legal arguments in AT&T s Veritiod
Checklist Items 2, 5 and 6, filed en March 1R, 2002 (CAT&T s Comments on 2, 3 and ¢
addresses those legal arguments here.

> FiberCom did net submit any testimony or evidence of record :
Qwest submits that having foregone the opportunity Lo submit evident _
to submit that evidence lo cross-examination). FiberCom is prechuded fmm subrai
any, now. To the extent FiberCom makes or qus.gmts lepal argunients i the prefiled |
Michelle Merchen, filed on March 18, 2002 {(*Prefiled Testimony of Michele Merchen™
addresses those legal arguments here.

Saltlake-174121.1 002016400073



for CLECs. The Eighth Circuit, in Jowa Utilities Bd. v. FCC, held that CLECs are entitled
unbundled access to only Qwest’s existing network:
We also agree with petitioners view that subsection 2531{e¥3]

requires unbundled access only to an incumbent LEC
. - : 13
not to a yet unbuilt superior one.

It is clear that the Act requires “access to onfy an incumbent LECs exvis

¢ network,”
Therefore, the obligation to provide access to UNEs in section 251 ()3} of the Act does nut
require Qwest to build or construct facilities for CLECs,

There is no 1ssue of bottleneck facilities when facilities do net exist

length in the Rebuttal Affidavit of Karen A. Stewart, and as noted by Stalt, €

build loops and switch ports when necessary to meet its provider-of-last-yesort and

Tt . . “ : . : 14 ) e ey £
Telecommunications Carrier obligations. ™ Qwest also agrees in the %
mcremental facility work which includes the following: conditiondng, p!
network interface device, adding a card to existing equipment at the central office or

locations, adding central office tie pairs, and adding field cross jumpers,”

still have options if Qwest 1s not required to build, A CLEC can submit o veguest o baikd soder

section 9.19 of the SGAT, a CLEC can self-provision, and a CLE

Y997), aff’d in part, rev'd on other grounds, sub nom, AT &7
{1999} (emphasis added).

" Rebuttal Affidavit of Karen A. Stewart re: Checklist ltems 2
(“Stewart Rebuttal re: Checklist Items 2 and 573 {Qwest Ex. 64y at 5.7
73.

: Urifhing

' Stewart Rebuttal re: Checklist Items 2 and § (Qwest Fx. 64 at 6-7,

Wealkt) ales 172417210 Y44 IWOANVTT



Hiirdd p mi\ " The line must be drawn somewhere, and Qwest has made a good faith. reasonable
eitord o clarify when it will construct UNEs.

Commission Staff and the Multi-state Facilitator agree that Qwest does not have an

ation to carry out construction and build new UNEs at the request of CLECs.” Asthe

Multi-state Facilitator sets forth, requiring Qwest to be a construction company for CLECs at
TELRIC rates inappropriately shifts all investment risk 1o Qwest while CLECs are only on a

manth-to-month obligation to pay for the unbundled network etements that thev have requested

s be eonstrocted:

First, there 1s a substantial nisk that Qwest will not recover actual costs in
the event that AT&T's proposal 1s accepted. AT&T is not correct in
arguing that UNE rates are compensatory for the installation of new or
enhanced electronics on dark fiber. UNE rates are monthly in nature and
generally without minimum term commitments. They can be said to
compensate Qwest for investments that it has already made for 1ts own
purposes: at least that is a conceptual underpinning of the FOC's pricing
approach for UNEs. However. a CLEC that requires a new invesiment
altogether should have more than an obligation to pav wmonth-to-month,
Absent a term commitment, Qwest could be smmhmm% under-
compensated in cases where CLECs abandon UNEs before new
investment is recovered.

in essence. asking that Qwest be required to provide new construction is
tantamount to requiring Qwest to take investment risk in new facilities.
Nothing in the Act or in the rulings of the FCC suggests that promoting
competition requires altering the risks of new investments. Morcover,
AT&T has proposed no language that would mitigate this risk to Quwest,
Instead, AT&T proposes merely to move the obligation to Qwest, which
actually would encourage AT&T to require Qwest to make investments in
sitvations where neither AT&T nor any other rational competitor would
risk its own resources on the chance that customer use would continue for

Tl

T Ciroup 4 Re port (Qwest Ex. 25y at 25, Griffing Direct (Staft Ex. 1y a1 76-74.

PGS0 T



long enough to provide investment recovery. it is wholly inconsisient
with the promotion of effective competition to sever connections between
risk/reward by transferring all of the former to a competitor.
Further, the Multi-state Facilitator properly underscores the importance of facilities based
competition and the distinction between existing and new facilities:
A key premise of the Act and of the FCC's implementing actions with

respect fo it is the development of facilities-based competition. For
existing facilities, it is correct to place the burden on Qwest to show why

access to them is not appropriate. For new facilities, the burden should be
on Qwest's competitors to show why access to them is appropriate.

There is no evidence of record to support any claim that Qwest has a

monopoly position with respect to new facilities. In fact, circumstances

would suggest that all carriers competent enough to have a future in the

business have the capability either to construct new facilities themselves,

or to contract with third party construction experts (much as incumbents

R . g

do themselves on occasion) who do.’
I this docket, as in the Multi-state proceedings, there is no evidence to support any claim that
thwest has any advantage over CLECs with respect to new facilities. Requiring Qwest to
hecome the construction company for CLECs would be contrary to the public policy goals of the
Act and the State of South Dakota because it would discourage facilitics-based competition by

ehiminating any incentive that CLECs construct their own competing networks.

(1} The FCC Does Not Require the Installation of Electronics in CLEC Wire
Centers.

A sub-issue of the obligation to build issue is whether Qwest is required to add or
upgrade electronics for the purpose of providing dedicated transport. For unbundled dedicated

niteroffice transport ("UDIT™), if electronics are currently available, Qwest tncludes the existing

" Group 4 Report (Qwest Ex. 23) at 24,

Yl oa 25,
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cleetronies as part of the overall facility request. Qwest does not agree, however, to add
glectronics or upgrade electronics for UDIT or EUDIT.?" This position is consistent with the
FOC™s unwillingness to impose on ILECs an obligation to construct new facilities for the
provision of unbundled l;‘ansport.2l As set forth above, Qwest agrees to perform ineremental
facility work and identifies what falls under the heading of incremental facility work,™
However, adding clectronics at a CLEC's request does not constitute incremental facitity work. ™
The FCC does not require ILECs to add or upgrade electronics for dedicated transpaort

facilities. In fact, the FCC has indicated the opposite: “[Wle do not require incumbent LECs t

construct new transport facilities to meet specific competitive LEC point-to-point demand

requirements for facilities that the incumbent LEC has not deploved for its own use.™ ™ The

addition of electronics to existing, unlit fiber constitutes the provision of new transport facilities,

s0 Qwest is under no obligation to do so.
The FCC has, of course, imposed on ILECs an obligation to unbundle dark fiber.™ But

neither the UNE Remand Order nor any subsequent FCC decision requires the ILEC te also

* Stewart Rebuttal re: Checklist Items 2 and § (Qwest Ex. 64) at 9,

* See, e.g.. First Report and Qrder, Implementation of the Local Competition Provisions aof the
Telecommunications Act of 1996, CC Docket No. 96-98, 11 FCC Red 13499, % 451 (rel. Aug. &, 1996)

{ “Lacal Competition Order 'y (“{W]e expressly limit the provision of unbund fed interoffice facilities o
exisiing meumbent LEC faciiities.”) (emphasis in original).
stewart Rebuttal re: Checklist Ttems 2 and 5 (Qwest Ex. 64) at 5-7. 9-10. SCAT S % 1.2.1.2
muw»h cle r"ﬁ that incremental facility work does not include the upgrade of !umamu
.

“LUINE Remand Order 8 324,

*Jd, S8 325226,
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provide the electronics at the CLEC end of the fiber or add or to upgrade etectronics.™ Sucha
requirement would be contrary to the FCC's explicit refusal to impose an obligation to bkl in
the transport context.

(2) The Addition or Upgrade of Electronics Constitutes the Construction of
New Facilities.

In keeping with the FCC’s requirements for unbundled network element access, Qwel

has agreed in its SGAT that it will perform incremental facility work as needed to proviede

37

UNEs.”" However, AT&T is claiming that Qwest does not go far enough and should

add or upgrade clectronics in order to augment capacity. But adding and ugp

cannot be categorized as incremental facility work: the cost and tog of electronics

installation set it apart from incremental facility work.™

The addition of “electronics™ can mean anything from a multiplexing wntt oo ol

vl

cross connect device. In the case of placing an FLM-130 multiplexer. the nctual mnt

placing costs are $36,880 per node. This assumes that all supporting framework and

in place in the central office. A digital cross connect device can cost in ex

FCC has mentioned the provision of electronics i the transport context,
Deplavmeni of Wireline Services Offering ddvanced Telecen ot
of the Local Competition Provisions of the Telecomnnmications dct of 1 /
and Second Further Notice of Proposed Rulemaking in CC Dacket No, 98-14
of Proposed Rulemaking in CC Docket No. 96-95, FOC 80297 85 1+
10, 2000). However, the FCC has never stated or reauired that an 1LEC ww
CLEC wire center.

77 See SGAT §9.1.2.1.2 (Qwest Ex. 21).

-7 Stewart Rebuttal ve: Checklist ems 2 and 5 {Chovest 6l st 930

sSaltlake-174121.1 0029164-00073



dollars 1o install. In installations such as this, floor space must be acquired, infrastruct
evaluated, and power needs assessed. The process can take four to five months o cxﬁmpicic,ﬁ
These are clearly construction jobs to build network capacity that are not required by the FCC.
AT&T is also asking that Qwest “upgrade™ existing electronics to add capacity to the
network.™ Again, the implication is that an upgrade in electronics is a simple and inexpensive
method of adding capacity, when in fact an upgrade of interoffice transport faciinies can be an
expensive operation. For example, if an existing OC-12 is at exhaust, upgrading to an QC-48

would indeed add capacity, but at a cost of $98,806 per node, with a node needed at each end.”™

In the provision of interoffice transport, Qwest makes every effort w respoid 10 CL

wighes and to comply with the FCC’s requirements. But installing or upgrading electronios

within a CLECs wire center clearly constitutes the construction of new transport facilities and

therefore not required by the FCC. Qwest should not be expected to bear the significant

of adding or upgrading electromics on a CLEC s premises when it is not legally ot

S

In summary, there is no statute, rule or case that imposes upon Quwest the o

construct all UNEs. As stated above, the Act requires “access to oufy an meymbest b

extsitng network.” Therefore, the obligation 10 provide access to UNEs i 25 HeH 3y oof the A

does not require Qwest to build or construct facilities for CLECs.

n

Id.
1 ar 10,

Y
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(3) Qwest Has No Obligation to Light Dark Fiber to Make Transpe- 17
Available.

AT&T asks that Qwest add electronics to turn dark fiber into dedicnted transport. Tiss s
an obligation to build issue and is specifically addressed above, as the argument and suthornties

cited above apply to this issue as well.

YOO

The FCC defines dark fiber as “fiber that has not been activated through oo

- & +1.° 2 v, 39A2 tet i P o SR SN NPT SO e ok
the electronics that ‘light” 1t.”"" By definition, dark fiber does not have clectronics attached to it

and electronics would have to be added to light the dark fiber to make dedicated vansport. This

g ¥ Hud

AT&T proposal is clearly an attempt to circumvent the direct FCC order that [L

AFC st

required to build dedicated transport facilities.” Qwest will make dark fiber avattable to CL

CLECs can light that dark fiber and create dedicated transport at virtuadty the seme

would incur. The Commission should reject this attempt by AT&T to force Qwast to imour

oo
g

significant up-front investments to finance or “bank roll” its expansion. Muoreover, t

assurance that AT&T would not disconnect the dedicated transport cireuits the day attey

mstallation, leaving Qwest and its ratepayers responsible for recovering the cost of the CLE

abandoned facilities investment.” This is an obligation to build issue. To the extent o 11

would like to request that Qwest add electronics to light dark fitser, the {1

wt

9.19 to make such a request. Qwest can then evaluate the CL

- redquest, snd m

decision about any network expansion plans. Again, this Commission should s

= UNE Remand Order$§ 174; see also id. % 325,
B Id. 9324,

W - . R N g L ss
" Stewart Rebuttal re: Checklist Hems 2 aned § (Qwest Ex, 64y at 11,
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by CLECs to erode the clear FCC direction that Qwest is not obligated to build UNEs .or

i doani 8 BE

CLECs.™

b. The Prohibition on Commingling UNEs and Tariffed Services on the
Same Facilities Is Appropriate Pending the FCC's Resolution of
The Issue.

This issue arose in the Multi-state workshops when CLECs asked that the SGAT be
amended to permit them to use the same network facility to carry entrance facilitics, Local

Interconnection Trunks, UNEs and tariffed services, such as dedicated special access eireuits

3
{1.e., to commingle different types of services).™

The Multi-state Facilitator determined that the FCC has a specific temporary ban on
bringing together the different network services on a single network facility due to the stgnificant
: 37 e
impacts to access charges.”’ Indeed, the FCC has specifically ruled:

We further reject the suggestion that we elintnaie the prohibition en “co-
mingling"” (i.e. combining loops or loop-transport combinafions with
tariffed special access services) in the local usage options ¢
above. We are not persuaded on this record that reraoving this iy

would not lead to the use of unbundled network clements by IXCs solely
or pnman y to bypass specral access bt.r\-mu We e:m; ?mwm thia im m~

wssed

tar _{[/ea’ services. Wn wil ‘1 seek ,‘mmhu miormamm on ;m«:s, igsue iy the

Public Notice that we will issue in early 2001 5

514
Y Id at 12
Y Group 4 Re port (Qwest Ex. 25) at 28,
Supplemental Order Clanification, In the Matter of Implementation of 1

Provisions of the Telecommunications Act of 1996, CC Docket No. 9698, FC
2000) (“Supplemental Order Clarification™) (emphasis added).

saitlake- 134721 1 GU29164-00473




The 1ssue of commingling, and specifically the issue of whether UNEs can be connected
to access service circuits is currently being reconsidered by the FCC, which describes the
question as “whether unbundled network elements may be combined with ariffed services.”™
At this time, the FCC has upheld the prohibition on “commingling” pending the resolution of the
tssue in the further notice of proposed rulemaking, This Commission should allow the FCC o
rule on this pending issue rather than to attempt to decide it in the context of Quwest™s 271
Petition. To the extent that an interpretative issue, such as this issue has not yet been resolved,
the FCC has indicated that it will not deny a 271 application based upon such a dispute:

[D]espite the comprehensiveness of our local competition rutes, there will
mmevitably be, in any section 271 proceeding, new and unresolved
interpretive disputes about the precise content of an incumbent LEC
obligations to its competitors - disputes that owr rules have not vet

addressed and that do not invelve per se violations of selfexecuting
requirements of the Act. The section 271 proc

ess simply could not
function as Congress intended if we were generally required to resol ve all
such disputes as a precondition to granting a section 271 applicagon.”

In its BellSouth Louisiana II Order,” the FCC held that commingled traffic is not a 278

T

requirement;

¥ 1d.

¥ Memorandum Opinion and Ocder, /n the Matier of Joint ,i;,f

Ine., Southwestern Bell Telephone Company, and Soutihnvestern Bell €

S."uefliwcvrww Bell Long Distance for Provision of In-Region, InterLA1

Helahoma, CC Docket No. 00-217. FCC 0120, % 9uux.’m,d January 2
Kansas/Oklahoma Crder™)

oy REVE T

' Memorandum Opinion and Order, Application of BellSouth Corporatine
Telecommunications. Inc., and BellSouth Long Distance. Inc., for Provision «
S’a.:"w’(‘m in Lowisiana, CC Docket No. 98-121, FCC No. 98271, 13 FOU Rex
12398y (“BellSouth Louisiana 11 Order™).

Salthake-1 741211 G029164-00073
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BellSouth also states that it offers, as a standard arrangement. local
tandem interconnection for carrying traffic destined for BellSouth er!
offices that subtend a local tandem. BellSouth offers routing of local & i
intraLATA traffic over a single trunk group. Access traffic, as well as
other traffic utilizing BellSouth’s intermediary tandem switching function.
is routed via a separate trunk group. BellSouth states that competitive
LECs may order two-way trurniks for the exchange of combined local and
intraLATA toll traffic at BellSouth end offices or access tandems.
BellSouth, therefore, establishes that it has a legal obligation to provide
interconnection consistent with our rules. ™

Moreover, a more recent FCC decision supports the Facilitator's and Staff™s position on

this issue. In the Net2000 Ordcr,‘” issued January 9, 2002, the FCC ruled on a similar

commingling issue resulting from Option 3 of its Supplemental Order Clarification.” The FCC
held that Verizon did not violate the Communications Act of 1934 or FCC rules by denving
Ne12000"s requests to convert special access circuits to enhanced extended links (“EELs™) that

would be on the same network facility as other special access circuits. As the FCC explained:

Net2000 argues that whether circuits are used for “a significant amount of
local exchange service” and thercfore qualify for conversion to EEL
should be judged on an “end-user-by-end-user basis.” It should not
matter, Net2000 contends, whether a dedicated DS1 bhetween the CLEC s
office and the customer’s premises that is used to provide local exchange
service is carried on a multiplexed DS3 transport channel that includes
other DS1s used for other services. It proposes that DS3 circuits derived
from both EEL-eligible and non-EEL-eligible DS circuits be priced
utilizing “ratcheting,” similar to mixed use DS3 circuits carrving both
special access and switched assess DS1s, so that proportionate unbundled
network element rates would apply to the converted DSls and
proportionate special access rates would apply to the non-converted DS1s.
The arguments made by Net2000, however, ignore the specific language

HId 975 (emphasis added: footnote omitted).

* Memorandum Opinion and Order, /i the Maiter ef Net2000 Communications. Inc. v Ferizm:
Waxhington, D.C., Inc., File No. EB-00-018, FCC 01-381 (rel. Jan. 9, 2002),

* Supplemental Order Clarification §22(3).
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of Option 3. There is no provision anywhere in the Supplemental Order
Clarification, or in prior orders for “ratcheting.” The language of Option
3 clearly and specifically requires that *“[wlhen a loop-transy
combination includes multiplexing (e.g., DS1 multiplexed to DS3 Tevui}
each of the individual DS1 circuits must meet [the substantial local
exchange service use] criteria.” There is no ambiguity in this language.
Although Net2000 argues that it would be better if CLECs were permitied
to convert only the parts of their DS3s that are used to provide local
exchange service and to continue to obtain the Jenwnmu parts of the DS3s
by tariff, this clearly is not permitted under our rules.™

In surnmary, while the final resolution of this complex issue is awaiting resolution by the

FCC, Qwest’'s SGAT language, approved by the Multi-state Facilitator and Stafl, is appropriate

_ (1) The FCC-Approved Limits on Commingling Do Not Impede Market
P Entry

E‘ AT&T argues that Qwest’s limits on commingling (approved by the FCC) alfow Quwest
to control CLEC market entry by delaying the provisioning of facilities or making UNE capacity
F unavailable.”® Qwest does not agree with this assertion. nor does AT&T provide any evidence or
even clarification to support this assertion.

AT&T admits, however, that the FCC has identified situations where UNEs cannot be

connected to tariffed services.”” AT&T requests that SGAT seciions 9 Lo2 hand 923122
state that UNEs can be connected to finished services, such as special access cireuits, escept
where specifically prohibited by the FCC.*

Qwest’s SGAT in sections 9.1.5 and 9.23.1.2.2 already contain this commitment:

* Id. 9 28 (citations omitted).

AT&T Comments on 2, 3 and 6 at 10-11,
“Id at 11,

I at 12,
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9.1.5 CLEC may connect Network Elements in any Technicalty Feasible
manner. Qwest will provide CLEC with the same features, functions and

capabilities of a particular element or combinations of elements that (Jwest
provides to itself. Qwest will provide CLEC with all of the features and
functionalities of a particular element or cembination of elements
(regardless of whether such combination of elements is ordered {rom
Qwest in combination or as elements to be combined by CLEC), so that
CLEC can provide any Telecommunications Services that can be offered
by means of such element or combination of elements. Qwest will
provide Unbundled Network Elements to CLEC in a manner that allows
CLEC to combine such elements to provide any Telecommunications
Services. Qwest shall not in any way restrict CLECs use of any elentent
or combination of elements (regardless of whether such combinaton of
elements is ordered from Qwest in combination or as elements to be
combined hy CLEC) except as Qwest may be expressly permitted or
required by Existing Rules. (emphasis added)

_‘ 9.23.1.2.2 n addition to the UNE Combinations provided by Qv
ﬁi-, CLEC hereunder, Qwest shall permit CLEC to combing any :
‘ provided by Qwest with another UNE provided by Qwest or seith
compatible network components provided by CLEC or provided by third
parties to CLEC in order to provide Telecommunications Services. F

specifically prohibited by applicable federal or state requivements,
Combinations will not be directly conneeted 1o a Qwest Finished Serv
whether found in a Tariff or otherwise, without going e
Collocation, unless otherwise agreed 1o by the Parties. s
the foregoing, CLEC can connect its UNE Combination to (Qwest
Directory Assistance and Operator Services platforms. (emphasis added).

The Multi-state Facilitator recommended the SGAT Tanguage emphasized above 1o
address this AT&T concern. Staff agrees that this language, which Qwest has inchuded in the

SGAT, properly addresses the issue.

In summary, if future FCC decisions require changes to the SGAT on the 1ssus of

commingling, Qwest will make appropriate changes to conform s SGAT to F

;

ST M ns,

No FCC decisions, however, have been released that would require o change o the Chwest

Ly \

“ CGriffing Direct (Staff Ex. 1) at 76.
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SGAT. Accordingly, Qwest submits that the Commission should adopt the recommerniate

the Mulii-state Facilitator and Staff that no changes to the SGAT are appropriate on the
commingling.

8. Qwest Complies With The FCC’s Unbundied Network Elemoents - Platform
Combinations Requirements in South Dakota

As set forth above, section 271(c)(2)( By} of the Act requires Qwest i

nondiscriminatory access to unbundled network elements pursuant to section 2

s

in accordance with the requirements of section 252(d).™” The FCC s rules also prok

from imposing limitations, restrictions, or requirements on requests for the ngg of und

network elements (other than those expressly permitted by the FUC s ralesy that wonhd wpaw

the ability of a requesting telecommunications carrier to offer a telecommunications

the manner desired by the requesting telecommunications carrier.”
Section 251(c)(3) of the Act further requires mcumbent LECs to provide unbuidled

network elements on rates, terms and conditions that are just, reasonable, and nondis

in accordance with the terms and conditions of its interconnection agreenments and w

requirements of sections 251 and 252

clements to be nondiscriminatory and based on the cost of providi

* See 47 U.S.C. § 271(c)(2)(BY(i).
" Sev 47 C.FR. § 51.309(a).
= See 47 U.S.C. § 251(c)(3).

* Sew 47 U.S.C. § 252(d).
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As set forth in the direct testimony of Lori A. Simpson on this item, Qwest provides
access to UNEs, as well as the quality of the UNESs, on a nondiscriminatory basis as beiween

CLECs. Qwest also provides access to UNEs in substantially the same time and manner i

INEs o itsel

which Qwest provides to itself or its affiliates, or where Qwest does not provide L3

or its affiliates, Qwest will provide access to UNEs in a manner that allows CLECs a meamngiul
b e L

opportunity to compete.

No party submitted any comments challenging Qwest's comphliance with Checklist Ttem 2

-~ Unbundled Network Elements — Platform. At the close of the Multi-state workshops on UNE-

P combinations. no issues remained unresolved. The Multi-state Facilitator who oversaw the

Multi-state workshops issued a report recommending no SGAT modifications relating to L7

and confirming that all UNE-P issues had been satisfactorily resolved during the workshops
subject to satisfactory performance as verified by the Regional Oversight Committee (“ROC™
process.” Thus far, all state commissions that have considered Qwest’s compliance with
Checklist Item 2 as it relates to UNE-P combinations have found that Qwest satisfies the
requirements subject to satisfactory performance in the ROC 088 test.™

1. Access to UNE-P Combinations

Under the terms of its South Dakota SGAT, Qwest combines network elements that are

ordinarily combined on Qwest’s network on the CLEC s behalf when requested to de so and

M See Affidavit of Lori A. Simpson re: Checklist Item 2, filed on October 24, 2001 (“Sinypson
Dhrect re: Checklist Item 27) (Qwest Ex. 55) at 3-13.

= See Group 4 Report (Qwest Ex. 25) at 0.

* See Simpson Direct re: Checklist lem 2 (Qwest Ex. 55) at 14,
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provided facilities are available.”” CLECs can request access to UNE combinations

as standard combinations through the Special Request Process which is deseribed in the South

Dakota SGAT, Exhibit F.**

Network elements to be provisioned together shall be identified and ordered by ULE

such. When CLECs order UNE combinations, such as UNE-P services

gk, thith

mterconnected and functional, the UNEs will remain interconnected amed fanchonal st
g . . . . .39
disconnection or disruption of functionality.”

The South Dakota SGAT provides a definition for UNE-P combinations us il

4.61  “Unbundled Network Element Platform (UNE-PY s a
combination of unbundled network elements, meluding Unbundled Lovs,
Unbundled Local Switching and Shared Transport. There are several
forms of UNE-P, including but not limited to single lne re
line business, and PBX Trunks.

dence, single

UNE-P combinations include a loop, a switch port. switch use, shared trnisport

optional vertical switch features. 1UUNE-P combinations alse include a¢

Siser

to e AT A

intralLATA toll service, access to 911 emergency services: acoess 1 operator servives
17 . . K g .. By
directory assistance service, and directory listings.

UNE-P combination service is offered in the followtng forms. as desoribed s the

Dakota SGAT: (1) UNE-P-POTS (plain old telephone services ¢

darntint or

b

business customers: (2) UNE-P-ISDN-BRI and UNE-P-ISDN-BRI combin

T d. a1 5.
*rd
Y 1d.

“rd at 6.
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DSS (digital switched service) combination: (4) UNE-P-PBX combination: and, (37 UNE

Centrex combinations.”’ As of April 24, 2002, Qwest provides niore than 7060

combinations to three CLECs in South Dakota.™

All the vertical switch features that are technically feasible for use with

combinations are available. If a feature is available with the comparable Qwest retiul serv

is available with the UNE-P combination service.*

If the CLEC chooses to have Qwest provide aoperator services and diree

services with the CLECs” UNE-P combinations, those services are oltered with

branding. At the request of the CLEC and where technically feasible. Q¢

.

services and directory assistance services in the CLEC s name, CLEC

4
name.” A CLEC can order customized routing in conjunetion with 1

i ;"";‘x vi(zr.

access to 1ts own or a third party’s operator services and/or directory assistance platt

R

Qwest provides directory listings with UNE-P combinations. The sume Histi

that are available to Qwest retail end users are available with 1

P combination soy

Qswest routes the E911/91] calls of CLEC s UNE-P end user costisners o t

61 Id

3

o
H

Tr. 4/24/02 (Simpson) at 27.
* Simpson Direct re: Checklist ltem 2 (Qwest Ex. 55) at 7
Y 1d.: see also Tr. 4/24/02 (Simpson) at 26.

" 1d.

A Id.
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calls to the appropriate PSAP. Qwest uses its standard processes, that are also used for Chwest
retall end user information, to update and maintain CLECs’ UNE-P end user information i the
databases known as the Automatic Location Identification/Database Management Svstem that
support B911/911 services.®”’
a, Installation and Provisioning of UNE-P Combinations

CLECs may obtain UNE-P combinations by ordering the conversion of existing services,
such as Qwest retail or CLEC resold services, to UNE-P combinations, or by erdering new UNE-
P combination services.®®

Qwest provides the same quality of and access to UNE-P combinations to all CLECs
requesting access. Where Qwest provides UNESs to itself, such as is the case with UNE-P
combinations given their similarity to comparable Qwest retail services, UNE-P combinations

provided to CLECs are provided in “substantially the same time and manter’™ to that whic

Owest provides to itself.*

Standard service intervals for UNE-P combinations are set forth in Exhibit C of the
SGAT, and they are the same as service intervals for comparable Qwest retail sesvices. Due
dates for UNE-P service requests are firm when Qwest receives a complete and aceurate LER via

the IMA-GUI or IMA-EDI interface, or by facsimile.”™

" Id at 8.
% 1d.
W1,

.



Az part of the ordering process, CLECs provide Qwest with complete and accurate end

weer customer Hsting information for directory assistance, directory listings, and 911 emergency

iegs for all end user customers served by UNE-P combinations. Optional vertical switch
features, as well as choice of interLATA and intraLATA primary interexchange carrier (“P1C").
are also provided.”

Qwest and each CLEC provide each other with points of contact for order entrv. problem

c

sosalution, repair, and in the event special attention is required on service requests.
b. Billing

As set forth in Ms. Simpson’s testimony, Qwest provides monthly summary billing

watton to CLECs for their UNE-P services within seven to ten calendar da.\;"s of the tast day
of the CLECs most recent billing period. The billing information, which is in a standard
electranic billing format, includes: (1) a summary bill, and (2) individual end user subaccount
information, including charges for switch ports. charges for and number of local originating
switch and shared transport minutes of use, and charges for and list of intrastate toll (if
applicable).”

Qwest provides switched access records which may be used by the CLEC to bilt

iterexchange carriers for use of the CLEC’s unbundled switching element portion of s UNE.P

combinations for purposes of providing interLATA toll calls.”

Frdoat o,
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Qwest provides CLECs local originating usage information. Qwest does not pr

CLECs the billing records for terminating local calls completed to the CLECs™ U

Fthese oalls,

combinations. Qwest does not have the technical capability to capture such terminats

usage, When CLECs purchase unbundled local switching, Qwest does not charge those T

ot entitied fo charg

for any terminating local calls that are completed to their end user customers using the focal

s
il

switching element provided by Qwest. Because Qwest does not charge CLECs fo
i ore!

CLECs do not incur any costs to terminate such calls. and. therefore, are s

reciprocal compensation and have no need for billing records.
-P combin

AL

w

¢. Maintenance and Repair of UNE-P Combinations

Qwest will maintain facilities and equipment that are ewned by Qwest and used to

provide UNE-P services to CLECs. Qwest provides maintenance for LNT

provided to CLECs in the same manner as it provides maintenance to itself for providing

frees

s of the

. . 7
comparable retail services.”®
4

CUS OF

2. Performance Indicators and Performance Results for CLEC Acvess fo UNELP
Combinations
As set forth in Ms. Simpson’s testimony. for UNE-P-POTS, Qwest has implemented

¢
2 F F
AT

performance indicator definitions (“PIDs”) that were developed under the auspi
4 resuits

Third Party Operational Support System (“OSS™) tests. These performance measuremunts in

the results have been audited successfully inthe ROC 088 tests, The au

B Id at 10.

d.

P
Las




demonstrate that Qwest is providing UNE-P service to competing carriers in sub

same time and manner as Qwest provides to itself.”’

Given the overwhelmingly positive performance results for UNE-P servive o
Dakota, the Commission should find that Qwest satisfies this aspect of Checkhist ftem 2

C. Qwest Complies with the Checklist Item 2 Requirement to Provide Non-
discriminatory Access to Operations Support Systems

fs B

Though not addressed in the Multi-state Facilitator’s Group 4 Report, Opera

Systems (*O8S™) and the Change Management Process (“CMP™} are properly part of U

Hem 2.

e i §
ST

The FCC uses the term OSS to refer to a variety of systems, databases, and

used by a BOC to provide services to customers.”™ As described by the FCC, nond

access to OSS means a BOC must provide access that sufficiently supports each of the ¢

modes of competitive entry into local exchange markets: 1) facilities-based competit

P

Ty

competition using unbundled network elements, and 3) resale.”

There are two nondiscrimination standards for O88. The frar standard i far OI8S

functions analogous to functions provided by a BOC to jtself] its customers, or ity ali 5
standard requires a BOC to offer requesting carriers access that is eguivalent to the s it

provides to itself in terms of quality, accuracy, and timeliness, The FOC has indicated that

T Id. at 10-13; see also Tr. 4/24/02 (Simpson) at 27.

™ Memorandum Opinton and Ovder, Application of Verizon Pennssbeania fne
Distance, Ferizon Enterprise Solutions, Verizon Global Networks, fne, and Vs '
Jor Authorization 1o Provide In-Region, InterLATA Services in Pennsylvania, CC L
FCT01-269, 99 25 (rel. Sept. 19, 2001) (“Verizon Permsvivania Oreder™y

-0

Gowr . g e
Verizon Pennsylvania Order, Appendix € % 27,
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“equivalent access” means a BOC must provide access that permits compeiing carrigrs i

compete. In assessing whether this standard 1s met, the FCC examines whethoy

performance standards exist for those functions and. if such performuance standard

whether the BOC’s performance is sufficient to allow an efficient competitor &

apportunity to compete.
The FCC uses a two-step approach to determine if a BOC me

standards. First, the FCC evaluates whether the BOC has deploved the nece

databases, and personnel to provide sufficient aceess to cach of tf
whether the BOC is adequately assisting competing carriers to understand how to @

use all of the OSS functions available to them. This part of the FOC s i

determining whether the BOC has developed sufficient electronic ad s

whether the BOC has provided internal business rules and other formatting fofbnrg

necessary to ensure that a carrier’s requests are processed efficientty,

handling current demand and will be able to handle reasonably fis

B

80 . - : .
Y BeliSouth Louisiana 11 Order 87
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Aceording to the FCC, the most probative evidence that OSS functions are operationally re

actiral commercial usage. Absent sufficient and reliable commercial usage d

operational readiness of a BOC’s OSS, the FCC considers the results of carrier-to-carriser 1

. . . . S
independent third party testing, and internal testing.

The evidence presented by Qwest in its pre-filed testimony and at the hearng, most of

which was unrebutted, demonstrates that Qwest meets cach of these criteria. The results of

fiéa

ROC O8S Test, which the Commission will consider in the near future, will provide furt
evidence that Qwest provides nondiscriminatory access to OSS,
Qwest has Deployed Systems, Databases, and Personnct to Provide Non-

discriminatory Access to OSS Functions, and Qwest Helps { oF
Impiement and Use all of the O8S Funclions Available to Them.

The Affidavit of Lynn Notarianni, which was adopted by Barb Brohil. ¢

(Qwest has developed electronic interfaces to its OSS and has ¢

miftcantly enb

systems in order to facilitate CLEC access to OSS functions. Further, Qwest’s testimony

demonstrates that it has deployed extensive processes, personnel, and service conters to suppos
the Qwest-CLEC business relationship * Qwest has developed interfaces which provics

electronic access to the five FCC defined OSS functions: pre-ordering,

maintenance and repair, and billing. Qwest developed Interconnect M

Data Interchang (“IMA-EDT™), which is a real-time, computer-to-computer, electrome niler

See alsn, Vw‘iz(:m Pemz‘sylvania Order, Appendix C, ‘ 31
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that allows CLECs to access pre-ordering. ordering, and provisioning OSS fury - ns. IMA-

enables CLECS to integrate their own OSS with the Qwest electronic interface. CLE

ordering, ordering, and provisioning transactions submitted through the IMA-ED] nte
access to the same information and are processed by the same internal systems that process
Qwest retail transactions.

Qwest also provides Interconnect Mediated Access-Graphical User Interfice

GUT™), which is a real-time, human-to-computer, electronic interface that provides CLI

access to pre-ordering, ordering, and provisioning OSS functions. CLEC pre-ordernng, ordorny

and provisioning transactions submitted through the IMA-GUT interface buve sc

information and are processed by the same internal systems that proce

eis (west et

~ 8
transactions,

Qwest also provides CLECs with two repair interfaces, Electronie Bonding-Trou

Administration (“EB-TA”) and Customer Electronic Maintenance and Repair (0

TA 15 a real-time, computer-to-coniputer interface that allows CLECs o submit trouble rep

make inquiries, and receive status notifications for trouble reports. CLEC trouble repuris

through EB-TA are processed by the same Qwest svstems that proce H

o L

s Quwest vetail troubie

{...continued)
S
" Affidavit of Lynn M.V, Notarianni re: Checklist ftem
October 24, 2001 (“Notartanni Direct re: Checklist Ttem 2-0887 (0

B Id ot

B Jdat 11-12.
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trouble reports, make inquiries, and receive status notifications for trouble

trouble reports entered through CEMR are processed by the same (s

: 80 H : ¢ & Nl elu JOR S JUS ST
Qwest retail trouble reports.”™ The Notarianni Affidavit also sets forth the ¢

Qwest provides to CLECSs, including web sites, account teams and pre

evidence produced by Qwest has not been effectively challenged or rebutted.

will not restate here the evidence set forth in its affidavis.

2. Qwest has Demonstrated that its 088 are Operationally Ready,

The second part of the FCC's two-step approach is to eealuate t

of the OSS functions deploved by the BOC. The Notartanni Affidaw

operationally ready OSS functions Qwest provides for t

FCC —~ preordering, ordering, provisioning, maintenance & repair, avd

The evidence produced by Qwest has not been effectively ¢

Therefore, Qwest will not restate here the evidence set forth i1 ity ;

3. Qwest has Addressed the Issues Raijsed by Fibercon.

Fibercom raised two specific concerns witl With ey

establishing Billing Account Numbers (“BAN:

“ldoat 13,

Id. at 15-25.

4

4

Id a2

LAy

4,
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i estublishing Fibercom™s BAN than it would have liked. Ms. Brohl also explained that

west has implemented new processes to improve its performance in establishing BAN:
Ms. Brohl explained that the second issue raised by Fibercom, LSR ordering. was caused

sprablems on both sides. The CLEC used the wrong ordering form and filled out some data

fields incorrectly, Ms. Brohl admitted that Qwest had problems with its help desk, ot that it has

wied new procedures to prevent similar problems from recurring. Qwest has installed
sandom sampling of tickets so that as problems are identified by CLECs, & manager Jooks af

fliem on a random basis and makes sure that CLECs are being taken care of appropriately.

st has also nstituted a new process for low-volume new products. Qwest fas created o
graup of service delivery coordinators (SDS), who are dedicated to low volume mroducts. I

addition, Qwest has implemented a status update procedure, pursuant to which Quwes

CLECs whenever they issue the tickets to our help desk and let them know the status of the h

fickets.” Qwest has established training among the help desk professionals so the esealation ter

process is a lot smoother. Qwest has also installed the random-sample tickets to snsure the

ickets are not getting closed prematurely. Qwest also has its managers on-site to look at t

on & woekly basis and review them with the help desk professionals o ensure that they're

o : VIR Y
managing their work appropriately.

T, 4/22/02 (Brohl) at 159,
f’u at 160,

i F oy 177
[ at 17

LIy




Because Qwest has addressed the issues raised by Black Hills Fibercom, those o

not overcome the compelling evidence that Qwest has produced to demonstrate that it provis

nondiscriminatory access to 0SS,

4. Qwest’s Change Management Process Meets FCC Section 271 Criteria

As defined by the FCC, “change management™ refers to the “methods and procedure

‘The BOC employs to communicate with competing carriers regarding the performance of, and
« . . e 3202
~changes in the BOC's 0SS system.™

Qwest’s Change Management Process satisfies the factors identified by the FCC iy

nge management section of Appendix D of the SBC drkanse

et

Cirder: (1) information relating to CMP is clearly organized and readily aceessible to-conipet

carriers; (2) competing carriers have had substantial input in the design and continued op

of CMP; (3) CMP defines a procedure for the timely resolution of change mus

() Qwest provides adequate technical assistance to CLECs: (5) Qwest’s stand-alone test 1

environment ("SATE"™) is a stable testing environment that mirrors produgtion:

provides adequate documentation for building an EDU interfuce; and (77 Qwest s demonstin

g AT e . : ! 3983
a pattern of compliance with CMP,

Sagthwestern Bell Long Distance Pursuant to Section 271 of the
Pravide In-Region, lnterLATA Services in Arkansas and Missouri. €
41 (vel, Nov. 16, 2000y (“SBC Arkansas/Missouri Order™),

"I App. D. 94 40-42.
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a. Accessibility and Organization of Information Relating to th-
Change Management Process

Qwest provides easily accessible and well-organized information regarding CMP. Quest
maintains a website that sets forth the current change management process, including, w part. the
method for proposing and processing CLEC-originated and Qwest-originated O8S interface
change requests and CLEC-originated product and process change requests.

The Qwest change management website can be found at the following URL:

brpAwww.gwest.com/wholesale/cmp/redesion. html.” The governing CMP document contains

agreements reached through extensive negotiations between the CLEC community and Qwest
regarding the redesign of Qwest’s change management process. The CLECs had substantial

mput, during the redesign process, into the organization and clarification of change management

4 N . . (92
refated materials on the website.”

he website also serves as a repository of information that is useful to CLEC

participation in the change request process. For example. change requests that are to he
presented 1o the CLEC community for discussion and refinement at monthly CMP meetings wib
be posted on the website. (CLECs participating in the CMP also are notified of new change

requests by e-mail.) CLEC-originated and Qwest-originated change requests are posted to the

website. The change management website includes a link to a form that altows CLECSs and

" Affidavit of Judith M. Schultz re: Change Management, fifed Aprit 2, 2002 (“Schuity Divect ra
Change Management™) (Qwest Ex. 10y at 33, fn 51,

A -
ld.at 33,

£e- 1P I2100 U029 10400073
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{ywest to submit change requests to Qwest electronically.”” Qwest updates and maintains a
datnbase that tracks the progress of each change request. reports changes systematicaily using

sange request numbers, and uses these same numbers in communications with CLECs to

identify specific changes.”” The Qwest Wholesale Website also includes other information about
tie chunge management process, the redesign process, pending change requests and change

management issues. For example, the website (1) contains a listing of the change requests. their

status, and a complete history of the action taken on each request, including minutes of meetinus
between the CLEC originator and Qwest; (2) sets forth the schedule for systems and
product/process change management meetings: (3) provides a link to OSS documentation aud a
fist of releases notifications that are related to that documentation; and (4} provides o link o the
SATE Data Documents which contain SATE test case scenarios. 11 also includes the minutes
from CMP meetings, past and future meeting schedules, the Release Calendar, velease

notifications, change requests, CMP contact information, information ahout how o niake a

) 28
change request, and more.

b. Competing Carrier Input into the Design and Continned Operation of
the Change Management Process

C'LECs have had and continue to have substantial input and opportunities for input inte

the design and continued operation of the change management process.

" See Product/Process and Systems Hinks listed under “Changpe Requesis™ ik st the
iwww gwest.com/wholesale/cmp/index.huml.

;si”n“ u,

97 @ g 10 2.33
Schultz Direct on Change Management (Qwest Ex. 10y at 32233

gk

I at 33,
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e ol fast vear, Qwest undertook a collaborative redesign effort with the 7 ECs to

rove CMP. Qwaest sent out a notification on July 2 informing all of the CLECs

that we weye about to undertake this redesign process, and then the first meeting

Sheldon July 11 Qwest sent out a notification, a letter to the CLECs. In fact,

. .. . . 99
Lommunications ("Mideo™) participated in some of the redesign meetings.

sants 1 the redesign effort include a team consisting of Qwest representatives,

rom the CLEC community, third-party testers there, and members of the

mynission staff. The redesign members started with the OBF, ordering and billing

33 proposal for an industry guideline for change management. The redesign

wa reached agreement on all of the substantive issues, including the change request

changes to existing systems as well as new or retired systems, prioritization,

ng, production support and then the escalation and dispute resolution process."

5. Sehultz testified that Qwest and the CLECs have reached agreement on all of the

; . 0
es and have actually implemented the processes. ™"

thwest and the CLECs have met regularly, generally four days per month, since July

Haboratively redesign Qwest’s change management procedures. The redesigned

cady been implemented, In sum, Qwest’s current change management process

des for substantial CLEC input into both the design and the continued operation of the

02 {Gerdes) at 208,

i 40707 (‘*\,thl“/) at 189,

Uk al 196

Lad
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i effort has provided an opportunity for CLECs and Qwest jointly to

NP by expanding its scope, developing and documenting more detailed processes,

; . Lo . 02 .
sdon intervals, and establishing meeting standards.'™ The parties have reached

or Qwest-initiated product and process changes, which Qwest has

ey

ity the parties to the redesign process have already agreed that even after
completed, there will be provisions under the CMP to manage changes to the

s uniderstand that the CMP is a dynamic process that will be subject to ongoing

Mowe and in the future, procedures are in place to ensure that CLECs will have

aptit into the design and operation of the CMP.'™

47

¢ Procedures for the Timely Resolution of Change Management

Prisputes

sties 10 the redesign process agreed upon escalation and dispute resolution

<, and Orwest has implemented them. The procedures are set forth in the CMP

cament, As of March 14, 2002 the escalation procedures have been invoked on one
rd 1o systems changes, and on four occasions with regard to product and

The dispute resolution procedures have not yet been invoked as of March 14

S

e Darect on Change Management (Qwest Ex.10) at 34.

P iSchubiz) at 18687,

Direct on Change Management (Qwest Ex. 10) at 34-35.
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o5

sent escalntion and dispute resolution procedures were developed

< i the redesign process. The escalation procedures apply to all

lation procedures contain specific instructions for

lated issue, including a statement of the CLEC’s desired

for interim action, if applicable. At the CLECs’ request, the escalation
ttiped, and now offers CLECs a single point of contact for a given issue:
Ceontact s responsible for providing a final binding position regarding
1 days for a disputed change request and within 14 days for other
ion reguests and Qwest and CLEC responses are posted to the website.'"
cilaBility of o Stable Testing Environment that Mirrors Production

01, 2001, Qwest began offering CLECs a stand-alone test environment s

Csystems will interface with Qwest’s IMA-EDI systems and for

ew rilenses of IMA-EDI software. SATE provides CLECs with the

& IMA-EDI functions work and the ability to test their skills in a test

g pesponses to pre-defined test scenarios that mimic production

g CLECS with a self-contained, production-like environment for sending :
wve the opportunity (o experience an environment that acts as production
ay 1o st s Q8BS - would without interfacing with the actual production

test aceount data and requests that are subjected to the same IMA-ED]

(]
L




i production,”” Qwest built SATE to provide products and transactions that

by CLECs through IMA-EDI Qwest continues to monitor the

¢ mterest in and has proactively added products or created CMP
Ba o add products o SATE, For example, Qwest agreed to add

s Loop and Unbundled Distribution Loop with Number Portability to
shuet evaluation, as Qwest anticipated future EDI implementation of

tereated o CR 10 add Facility Based Directory Listings to SATE, a product

S in January 2002."% In addition, to ensure that CLECs have the
le in SATE that they require, CLECs may request through the CMP: that -

T R I y X . * s + i . . N (l
st products and functionality in its suite of SATE transactions.'”

e FOC examines in evaluating a BOC’s compliance with section 27118

s EDI documentation in helping CLECs build an electronic gateway.'"™

Aentty detailed interface design specifications to enable competing carriers

systems in a manner that will enable them to communicate with

asdd any relevant interfaces. The fact that twenty CLECs are certified touse

slett-Packard successfully utilized Qwest’s documentation to build its own EDI




ng are both strong indicators of the efficacy of Qwest’s

i of Cempliance with Qwest’s Change
it Process

1 o pasttern of compliance with the change management process.

-upon scope of the CMP. As of |

March 14, 2002, Qwest has

sinids that it was not within the scope of the CMP."!

{change requests, it has met itg obligations with regard to the

milestones; 1) sending acknowledgements to the CR originator; -

M website: 3) contacting customers to schedule clarification
meetings to clarify CLEC CRs; §) providing initial responses to CLEC
anses 10 Qwest's CMP website; 7) presenting CRs; 8) providing final -
Capplicable); and 93 posting final responses to Qwest’s CMP website
gimber 1, 2001 and February 2002, Qwest processed 58 new 0SS
M7 milestones, Qwest wag respongible for missing two milestones.
mplisnce rate with the CLEC/Qwest Initiated OSS Interface CR

o tine, Qwest processed 32 new CLEC initiated Product and Process

anes, (west was responsible for missing seven milestones. This

v Drder App, 1Y 42,

e Management (Qwest Ex, 10) at 39,

37




& complinnee rate with the CLEC Initiated Product and Process CR Process.

, . L . : 113
;. thie compliance rate for this process in January and February 2002 was 100%.

aeks nine milestones for the CR initiation process, And Qwest has established a

steompliaonee with the process. Out of a potential 599 milestones for the CRs that

4

siee implementing the new processes through March 26, Qwest has only

i et o 5 : 10 a1 14
v milestones for a compliance rate better than 99 percent.

g

s processing of escalations, it has met its obligations with regard to the
gd-upon process milestones: 1) acknowledging receipt of escalation: 2) posting
vest's CMP website; 3) issuing notice to CLECs; and 4) providing Qwest’s

s, As of February 2002, Qwest processed one OSS Interface escalation and tour

s eseglations, Of a possible 16 milestones, Qwest was responsible for missing

us This equates to a 93.75% compliance rate with the Escalation Process. Qwest

ygvet iis pblipations regarding the development and implementation of a web-based tool for

g 118
1ol poguests.

oy

e July of last year, CLECs have submitted only five escalations, and no issues have -

5 chispate resolution, Of the ones that have gone to escalation, Qwest has met its obligation

i : 16 o
 its binding response on those escalations.''® As of February 2002, for the escalation

T 422002 (Schultz) 190-91,
 Sehudiz Direct on Change Management (Qwest Ex. 10) at 40,

P 4722002 Schultz) at 194,

gz ed- 00073




ws, of a possible 16 milestones, Qwest was responsible for missing one milestone. The

s pissed 18 the commitment to send a response to the CLECs who are participating in an

1o and then post it to the website. Qwest posted one response one day late to the

¢t made a commitment to provide green highlighting of all changes published in the -

1 and to red-line all changes published in the TechPubs beginning January 2, 2002. Sinee

1. {hwest has published 102 PCAT and ten TechPub changes, All of these documents
santiined the agreed-upon highlighting/red-lining web notification forms, history logs, and

wisiomer notification forms, Qwest has demonstrated compliance with the Prioritization

In August 2001, and again in October/November 2001, CLECs and Qwest jointly

FCLEC-Originated CRs and Qwest-Originated CRs for the IMA 10.0 Release. In

pary 2002, CLECs and Qwest jointly prioritized CLEC-Originated CRs, Qwest-Originated

v, and Industry Guideline CRs for the IMA 11.0 Release. At that time. there were only nine

. ek gy 4 \ 9 .. . ) . . Lo
sutstanding CLEC-mnitiated CRs.""" In addition to demonstrating a pattern of compliance with

hange management procedures, Qwest also established a pattern of quickly implementing

e ' - 20
1ents reached in the redesign process.’

I, at 197,
* Sehulz Direct on Change Management (Qwest Ex.. 10) at 40.
"1, at 40-41.

B par 41 & Fxhibit B.

P O29104-00073



For the foregoing reasons, Qwest has satisfied the requirements of Checklist It a2

redating 1o O8S and CMP. Qwest has also satisfied the section 271(¢)(2)(B)(ii) for the Act

wcing unbundled network elements and unbundled network element combinations. The

ision, therefore, should conclude that Qwest has satisfied Checklist Item 2

1. Owest Complies with the Requirements of Checklist Ytem 4, Access to Unbundled
L.oops, NIDs, and Line Splitting.

Section 271(c)(2)(B)(iv) requires Bell operating companies (“BOCs”™), such as Qwest, to

provide "ocal loop transmission from the central office to the customer’s premises, unbundled
from focal switching or other services.” The FCC defines the local loop as:

a transmission facility between a distribution frame (or its equivalent) in
the incumbent LEC central office and the loop demarcation point at an
end-user customer premises, including inside wire owned by the
mcumbent LEC. The local loop network element includes . . . dark fiber,
attached electronics (except those electronics used for the prowsmn of
advanced services, sucl 1 as Digital Subscriber Line Access Multiplexers).
and line condmomngj

{dwest demonstrated its compliance with the requirements of checklist item 4 in the direct
and rebuattal affidavit of Jean M. Liston, portions of which were adopted by Barbara Brohl,

Dennis Pappas, and Karen A. Stewart.'” Pursuant to section 9.2 of its SGAT and the KMC

FUAT CRR.§51.319(a)(1).

% Jean M. Liston filed direct and rebuttal testimony regarding Qwest’s compliance with

st ltem 4. See Direet Testimony of Jean M. Liston re; Checklist Tem 4, filed on October 24, 2001

“Laston Diveet re; Checklist Item 47) (Qwest Ex, 12); Rebuttal Affidavit of Jean M. Liston re: Checklist

Lun 4, filed Apn} 2, 2002 (“*Liston Rebuttal re: Checklist Item 4: Pre-Order Loop leiﬁcminn’”) (st
31, Dennis Pappas, Barbara Brohl and Karen A. Stewart adopted portions of Ms. Liston’s testimony.

davit of Dennis L. Pappas re: Checklist Ttem 4- Unbundled Loops, dated April 19, 2002 (Qwest

J {adopting those portions of Ms. Liston’s testimony relating to unbundled loops): Affidavit of

vbara Brobl re: Checklist Item 4-Pre-Order Loop Qualification, dated April 19, 2002 (Qwest Ex, 11)

fadopting those portions of Ms. Liston’s testimony relating to pre-order loop qualification); Supplementil

{(continued...)
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has a concrete and specific legal obligation to provide CLECs with access to

¢ of transmitting analog voice service, digital subscriber line service

apacity services. For example, Qwest’s SGAT and KMC agreement obligate

s untbundled loops, such as 2 and 4-wire analog loops, 2 and 4-wire non-

pit have been conditioned to transmit digital signals, xDSL-I loops, ISDN-capable

1

L, DS-3, fiber, and OCn high capacity loops.'” The SGAT and KMC agreements

anid conditions for conditioning of loops ¥ access to loops provisioned

atal Loop Carrier ("IDLC™), and access to loop make-up information.

Tt KM agreement offer CLECs six installation options for unbundled loops.

s avalable for both existing customer lines and new customer lines: (1) basic

2% base mstallation with performance testing; (3) basic installation with

4} coordinated installation: (5) coordinated installation with cooperative

. TR SUREE
nroject coordinated installation. ™

: ‘x Stewart re: Cheeklist Item 4-NIDs and Line Splhitting, dated April 19, 2002 (Qwest
¢ portions of Ms. Liston™s testimony relating to NIDs and line splitting).

V2 {Owest B 21 KMO Agreement, § 9.2 (Ex, LBB-GTC-1 to Rebuttal Affidawvit
on res Generat Terms and Conditions, hled April 2, 2002 (Qwest Ex. 56)).

: s the term used to describe the process of removing load coils, bridged tap,
froma gxisting copper loops that would negatively affect the transmission of a digital
the data portion of the loop will not work correctly if there are load coils or certain
i on the loop, Qwest provides CLECs with loop conditioning for xDSL compatible
nt with 47 CERC§ ST319@)3)0) & (h)(5). SGAT §§ 9.2.2.4 and 9.2.4.9
047 CrRO§ ST319@)3) (ddmmg line conditioning as “the removal from the
wat iy diminish the capability of the loop to deliver high-speed switched wireline
gability, mcluding xDSL service”),

1229110 9.2.2.9.7 (Qwest Ex. 21). ™ See id., SGAT §9.2.2.1.



* For those loops with retail analogues, Qwest commits to provide the loops

¢ samwe time and manner as Qwest provides such loops to itself. For those

e ROC has established performance benchmarks, Qwest commits to provide

apee with the PIDs established in the ROC and the imnstallation intervals set

bt U o the SGAT and KMC agreement.

i O L ECs, and the staffs of the 13 state commissions participating in the ROC

whing the South Dakota Commission staff, have developed extensive performance

ta 1o measure (Jwest’s performance in providing unbundled loops to CLECs and in

i repatring unbundled loops for CLECs. Qwest, CLECs, and the state

ablished these measures in a collaborative process with the full input of

The PIDs include a definition of the measure, the actual formula used to

. 127 e - - . N -
reasire, and any exclusions. ©" The performance measures for loops primarily fall

srovisioning and maintenance and repair categories. Qwest’s posted performance results
CEhwest's performance in providing unbundled loops in South Dakota has beern strong.

b adddinen, Qwest provides access to Network Interface Devices (“NIDs™). Where a

ts an unbundled loop under section 9.2 of the SGAT or KMC agreement, it obtains

1 with the Joop. 1 the CLEC wishes to purchase a distribution subloop element

idavit and Rebutial Affidavit of Michael G, Williams (Qwest Exs. 71 and 72) discuss
YO8 performance measures in detail. Exhibit-JML-LOOP-13 to Liston Direct re:
(et Bxo 12) contains the ROC-PID definitions that pertain to provisioning and
bundled loops.




AT and KMC agreement, it may do so, and the NID is provided with
ent. 1f the CLEC wishes to obtain the NID only on a stand-alone

stion as well under section 9.5 of the SGAT and KMC agreement,

with, and exceeds, all of the FCC’s requirements for line

s testimony, line splitting is an arrangement whereby the Oﬁmﬂ
E-I arrangement and the CLEC or a partnering data provider
the high frequency portion of the loop in a UNE-P arrangement.
under sections 9.21 of the SGAT and KMC agreement and developed

n collaboration with interested CLECs. Although no FCC order

BOC appears to provide it, Qwest also offers s “loop splitting.” Loop

it whereby the CLEC offers voice service over the low frequency
foep and the CLEC or a partnering data provider provides data service

¥ portion of the unbundled loop. This option is included in section 9.24

Liwdls

cement, Again, Qwest worked with CLECs to develop loop splitting

o, Ow

.

has added an additional option to section 9.25 of the SGAT

Jaﬂum

> irdusiry

s “line partitioning, Under this arrangement, which the FCC has

resells Qwest voice service and the CLEC or a partnering data provider

e Change Management Process in which
service with leﬂ,ﬁ_ds%a data service
o :aﬁda this type of arrangement, Qwest invest gated the feasibility of the

ement it. This is a prime example of Qwest’s (S:_:m: to work with the
::ﬂ on, A CLEC had a real request, that could be implemented with minimal.

(continued.. )
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tequency portion of the resold line. Finally, in audition to

has agreed to provide “EEL splitting” on a special request basis.

af than the FUC veguires, and provide CLECs more options than any other

s, and those set forth 1n Qwest’s testimony and exhibits, the Commission
wd that Dwest meets the requirements of checklist item 4 in South Dakota.

siiny of MidCo and Black Hills FiberCom Do Not Affect Qwest’s

I Ty issues relating to Qwest’s compliance with Checklist Item 4: (1) an
ig that Qwest has addressed with additional training; and (2) opposition

tar trauble isolation. Neither of these issues affects Qwest’s compliance

zel to performance, Midco asserted that it had experienced some isolated

16y the coordination of provisioning unbundled loops with number portability.-

wstitied, Qhwest believes this incident is, indeed, an isolated one. Nevertheless;

native actions to prevent a reoccurrence of the problem Mideo

Sa Mr. Pappas testified, Qwest has conducted additional, intensive training in the

¢ Mudeo purchases unbundled loops from Qwest."”” In addition, Qwest’s

ad 10 add the functionality. Liston Rebuttal ve: Checklist Item 4 (Qwest Ex. 13) at

K “.r ﬁpyi \is) al 272.\ lt)?
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Center [TQUCCT) has tested processes and procedures in place to ensure

wns run smoothly, ™" Indeed, Mr. Pappas testified that Qwest’s

§31

s performance results under the OP-13 measurement had been excellent:

it which Qwest has addressed, does not affect Qwest’s compliance with

for testing for trouble isolation, the issue is very straightforward.

5 the responsibility of the carrier serving the end user customer. 1f the CLEC
g itself] that 1s always an option. However, if the CLEC does not
tor "hurden™ of testing, it may request that Qwest perform the trouble

i behalf, When it does so, however, Qwest incurs a cost for the test activity,
rritted to recover that cost, just as the Act permits it to recover other costs in
bmportantly, Qwest is not contending that the CLEC should be

32

s the repair i the testing shows that the trouble lies on Qwest's network. "
25 of the SGAT and KMC agreement, Qwest would assume those costs. The
elore, 15 who should pay for the trouble isolation test itself when the CLEC

performing trouble isolation testing,

cxt beheves #1s position requiring the CLEC to pay for the trouble isolation test, if the

wr jo perform the test itself, is reasonable. In South Dakota, for the last quarier

L-j";




mo troubles were found on approximately one third of the CLEC trouble tickets

S

subimitted 10 Qwest. Qwest expended time and resources to test these troubles, which it would

inenrredd had the CLEC performed its own trouble isolation testing. To the extent a

vants Qwest to perform the trouble isolation, then Qwest should be compensated for this
setivity. ™ CLECs always have the option of performing trouble isolation testing themselves.”™

FiberCom raised only one issue relating to Qwest’s compliance with this checklist item:

i awsue relating to the availability and pricing of DS-1 loops. However, it appears that

Fibert om 18 no longer pressing this claim, FiberCom neither introduced its prefiled testimony
o this issue nor presented a witness at the hearing. Nevertheless, Qwest responded to

Fibort om’s altegations in Ms. Liston’s rebuttal affidavit and at the hearing, and that testimony is
marefuted, As Qwest explained, FiberCom’s current interconnection agreement does not include
¥4 capabie loops.'™ FiberCom’s claim that the current contract includes a DS-1 capable Toop
for $39.34 15, therefore, incorrect. The product to which FiberCom refers is actually a 4-wire
analoy 1.(‘70;7-.;3""" These facilities, however, are not equivalent. For example, the DS-1 loop has
different teehnical parameters from the 4-wire analog loop."" As Qwest explained, the DS-1
prige 18 higher than the 4-wire analog loop price because the DS-1 loop includes all the necessary

glecironics and guarantees that the facility will perform at a nominal transmission level of 1,544

31 iston Rebuttal re: Checklist Item 4 (Qwest Ex. [3)at 12-13; Tr. 4/23/02 (Pappas) at 21112

e id.
P Liston Rebuttal re; Checklist Item 4 (Qwest Ex. 13) at 41.

T a1 42,

R

I Ty, 4/23/02 (Pappas) at 171,
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Mbps, e west sent FiberCom a new contract amendment that includes the DS-1 capa™ : loop,

but FiberCom had not signed that amendment as of the time of the hearing. If FiberCom were to

!

execnte that amendment, it would save approximately $45 per month over the price of the special

? Gwest offers DS-1 loops under its SGAT,

greement, and its proposed amendment to FiberCom. FiberCom can obtain those

ities from Qwest should it choose to do so.
2, None of AT&T s Issues Affects Qwest’s Compliance with Checklist Fem 4,
AT&T raises several speculative issues regarding Qwest’s compliance with checklist
item 4.7 These concerns are hypothetical because AT&T has no real experience offering
gervige over Qwest unbundled loops in South Dakota.
Qwest Has No Obligation to Censtruct Loops on behalf of CLECs.
In section 9.1.2 of the SGAT and KMC agreement, Qwest commits that it will construct-

Facilities if it would be legally required to do so to meet its provider of last resort (“POLR™) or

In addition, during the novmal

™Iy, 4/23/02 (Pappas) at 171-72,

" Two issues raised by AT&T — concerns regarding provisioning loops over IDLC and AT& T s
demand that Qwest ruiuxgmtc, interoffice facilities ~ should be closed. On the first issue, AT&T does
it raise any concerns or issues with Qwest’s provisioning of loops over IDLC. 1t simiply notes that
Crwest § hould continue to offer loops even if the loops are served by IDLC, which Qwest does. Sew
idavit of Kenneth L. Wilson re: Checklist ftems 4-Unbundled Loops and Checklist ltem 1} 1~
sumber Portability, filed Mar, 18, 2002 (“Wilson Affidavit re: Checklist ftenis 4 and 117y (AT&T By
123 at44-45, On the second issue, Qwest agreed to insert lanaua c inits South Dakota SGAT 1o
accommedate this request. See Qwut Ex. 45 (proposed SGAT § 9.1.14); Liston Rebuttal Affidavit re:
Uheekdist Ilem 4 (Qwest Ex, 13) at 52.

AT §9,1.2.1 (Qwest Ex. 21).

7
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Aznment process, if no available facilities are identified for the UNE requested, Qwest will

pok for existing engineering job orders that could fili the request in the future. If an engineering
job currently exists, Qwest will add CLEC’s request to that engineering job, as described in
seetion 9.1.2,1.3 of the SGAT, apportioning the facilities in the job on a first-come, first-served
hasis.™™ As discussed above, Qwest also agrees to undertake incremental facility work to
provide CLECs access to UNEs. Additionally, in response to CLEC requests, Qwest has agreed
{0 share with CLECs its plans for construction of outside plant facilities and to post its pm‘)d‘i’ug
ottside plant construction jobs of $100,000 or more on its ICONN website.'* Of course. if
tacilities are not available, the CLEC can request that Qwest construct those facilitics under the
terms of section 9,19 of the SGAT. These commitments go at least as far as Verizon's
commitments, which the FCC found satisfied section 271 in its Ferizon Pennsvlvania Order.™
Nevertheless, AT&T demands that Qwest go beyond these commitments and constraet new
UiINEs and [oop facilities at TELRIC rates on demand. AT&T makes this demand without any
legal or factual basis.

First, AT&T suggests that the costs Qwest incurs to build new facilities for CLECs may
already be included n the prices for UNEs. AT&T’s suggestion is based on a basic
misunderstanding of the investment that is included in UNE cost studies and the role of fill

factors in those studies. The UNE prices that are produced by cost studies are directly dependent

P14, SGAT § 9.1.2.1.3 (describing treatment of orders when engineering job is pending).
QGAT §9.1.2.1.4 (Qwest Ex. 21).

Y Verizon Pennsvivania Order 99 91-92,

Saithahe-174121,1 00291064-00073



upon the amount of tivestment that the studies include. The TELRIC cost studies that both

Crweest and CLECs have presented in cost dockets estimate the costs of building a network to
ruplace the existing network using least-cost, forward-looking technology. Becausc the studies

suild a replacement of the current network, they do not include investment for new facilities that

Csmay request,’ T TELRIC cost studies had been designed to estimate the costs of a new
network that includes new CLEC facilities, the investment in the studies would have been
substantinlly higher and the UNE prices that the studies produced would be higher as well.

Aveordinghy, UNE cost studies do not include investment for new CLEC facilities.

F&T also claims that Qwest’s construction position is discriminatory because Qwest is

P

Chedding” CLEC orders. As Mr. Pappas explained at the hearing, AT&T mischaracterizes

s build policy and the manner in which it “holds” CLEC orders when facilities are not
dlable. Ag My, Pappas explained, Qwest does not automatically reject a CLECs order if

facilities

are not available. For example, ifa CLEC order fell within Qwest’s POLR or ETC
ebligations, Qwest would hold the CLEC order. Qwest also will examine alternatives such as
meremental facility work and pending engineering jobs, as described above, If facilities are sull
at exhaust, Qwest sends the order to a center in Cheyenne, Wyoming that holds the order for 30
business days in the event that chum in Qwest’s network leads to compatible facilities. 1T within
that 30 business days a compatible facility becomes available, Qwest will assign the facility to

ST SR £ 14
the pending order,

7 Liston Rebuttal re; Checklist Item 4 (Qwest Ex. 13) at 46-47.

MY 4723/02 (Pappas) at 208,

49
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As discussed above in connection with Checklist Item 2, the Act does not require an
incumbent LEC to build new facilities to provide an unbundled loop for CLECs if no facilities
currently exast. All of the relevant FCC pronouncements are consistent with (Jwest’s
miterpretation of its unbundling obligations. For example, when the FCC 1ssued 1ts Local
Competition Order it made clear that an incumbent’s obligation to unbundle facilities applies
only to the incumbent’s existing and deployed network:

[Wle conclude that an incumbent LEC must provide unbundled access to
interoffice facilities between its end offices, and between any of its
switching offices and a new entrant’s switching office, where such
interoffice facilities exist.

d e H# ok

[ The] Rural Telephone Coalition contends that incumbent LECs should
not be required to construct new facilities to accommodate new entrants,
We have considered the economic impact of our rules in this section on
small incumbent LECs. In this section, for example, we expressiy limit the
provision of unbundled interoffice facilities 1o existing incumbent LEC
fucilities.'V '

In the UNE Remand Order, the FCC made this point again, even more emphatically:

Notwithstanding the fact that we require incumbents to unbundie hgh-
capacity transmission facilities, we reject Sprint’s proposal to require
incumbent LECs to provide unbundled access to SONET rings. In the
Local Competition First Report and Order, the Conmnission limited an
incumbent LEC's transport unbundling obligation to existing fucilities,
and did not require incumbent LECs to construct facilities to meet a
reguesting carrier's requirements where the incumbent LEC has not
deployed transport facilities for its own use. Although we conclude that
an incumbent LEC’s unbundling obligation extends throughout its
ubiquitous transport network, including ring transport architectures. we do
not require incumbent LECs to construct new transport fucilities o meet

" Local Competition Order 9 443, 451.

Ly
ot
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specific competitive [LEC point-to-point demand requirements for facilities
: o 14%
that the incumbent LEC has not deploved for its own use.”™

The FCC has never mandated that an incumbent LEC build new facilities to provide an

stundled loop to a CLEC if the incumbent has no facilities in place. This is because, where

has no facilities, Qwest is not “denying access” to existing facilitics. Where copper or
high capacity loop facilities do not exist in Qwest’s network. all carriers, including Qwest, are
sopraty disadvaniaged and Qwest enjoys no competitive advantage. Any carrier can build the
regpnsite foop or UNE facilities. Indeed, the two CLECs who participated in the hearing and
aetually offer service in South Dakota do so through a variety of facility options, including their
own facilites.

AT&T has claimed that the FCC’s statements in these orders created an “exception™ to
the supposed rule that incumbent LECs must construct UNEs on demand for CLECs. The F C".,‘TC,I'.V
howvever, did not describe this ruling as an “exception.” Moreover, AT&T has never cited the
supposed “rule” that requires construction in the first instance. The simple reason for its failure
5 that the Act does not impose any such obligation on incumbents. Where facilities are not
already in place, CLECS are in just as good a position as Qwest to construct the new facilities.

The FCC’s statements in the Local Competition and UNE Remand Orders are consistent
with other FCC orders. For example, in the BellSouth Louisiana I Order, the FCC held that

Betlsouth was not required to provide vertical features that were not loaded into the switeh

software because to do so would require BellSouth to build a superior network for CLEC

Y UNE Remand Order 9 324 (emphasis added).

U ellSouth Louisiana I Order 9 218.

EFy
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- The FOU reasoned that for those switches loaded into the software, but not activated, BellSouth
i preguired o provide access because those features are part of BellSouth’s existing network that
it hag chosen not to use. However, it drew the line at requiring BellSouth to install new vertieal
fertures: “we agree with BellSouth’s claim that it is not obligated to provide vertical features
that are not loaded into the switch software, because this would require BellSouth to build a

NE

network of superior quality.

Likewise, with regard to loop qualification information that must be provided as a part of

v peeess, the FCC has held that incumbent LECs are not required to construct a loop
gualifivation database for CLECs if they have not created a loop qualification database for
themselves.

We disagree . . .with Covad’s unqualified request that the Comumission

require incumbent LECs to catalogue, inventory, and make available to

competitors loop qualification information through automated OSS even

when it has no such information available to itself. [fan incumbent LEC

has not compiled such information for itself, we da not require the

incumbent to conduct a plant inventory and construct a database on

hehalf of requesting carriers. 131

Although this holding is in a different context, it is further evidence that where an

meumbent LEC has not provided a network element for itself, it is not required to create or
comistruct that element for a CLEC. In short, the FCC has been consistent with its rulings on an
incumbent’s unbundling obligations under the Act: Section 251(c)(3) requires only unbundling

af {west’s existing netwoerk, not a network that has yet to be built.

PRG f(, 1:

L
31

UNE Remand Order § 429 (footnotes omitted; emphasis added).
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ng Chwest to construct UNEs for CLECS is not only unlawful under the Act, itis

aublic poliey goals of the Act. The FCC has increasingly emphasized the

itfes-based competition by CLECs as an important means of bringing
v the foeal telecommunications market. In its August 8, 2001 Collocation Remand

stated that “{tThrough its experience over the last five years in implementing the

the [FOC) has Tearned that only by encouraging competitive LECs to build their own

i amgrate toward facilities-based entry will real and long-lasting competition take root
matkat,”™ " According to the FCC, “the greatest long-term benefits to consumers
¢ ot of competition by entities using their own facilities.” In addition, the FCC states

se facibities-based competitors are less dependent than other new entrants on the

" nebworks, they have the greatest ability and incentive to offer innovative

2154

a5 and service options to the consumers, Thus, whereas the Act and the FCC
o U1LECs 1o construct their own networks, an order requiring Qwest to construct loops

seonrage facilities-based competition by eliminating any incentive that CLECs have to

wet thidr own competing networks.

~ Fourth Report and Order, Deployment of Wireline Services Offering Advanced

 Order and Memorandum Opinion and Order in CC Docket No. 96-98, and Fourth Report
emorandum Opipion and Order in CC Docket No. 88-57, In the Matrer of Promotion of
sk i Local Telecommunications Markets, WT Docket No. 99-217. CC Docket Nos.

366, % 4 (rel. Oct, 25, 2000) (“MTE Order™).

]
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Mide

o and FiberCom are carriers providing service in South Dakota in large part over

iy faetiities. Neither of them join in AT&T’s demand that the Commission order Qwest

.

23 for CLECs. The Commission should avoid rendering a decision that will

B, The Intervals in Exhibit C Are Reasonable And Afford CLECs A
Meuaningful Opportunity To Compete.

AT&T challenges two of the intervals in Exhibit C to the SGAT and KMC agreement:

1) the msallation interval for DS-1 loops and; (i1) the repair interval for two-wire analog loops.

£ June 5, 2001, Denise Anderson of Maxum Telecommunications Group Consulting

"1, the ROC Project Manager for the third party OSS test, testified at the Multi-state

worhkshop regarding the review of Qwest’s standard intervals during the ROC performance

are collaboratives. For the benefit of the South Dakota Commission, Qwest has presented

thiat discussion as Ex, JML-LOOP-1 to the Rebuttal Affidavit of Ms. Jean M. Liston (Qwest Ex.

in the early stapges of the ROC process, one of the principles established was that CLECs

wonald Bve a role in developing the performance measures that would apply to determining

ether Owest provides checklist items at an acceptable level of quality.'” As a result, from the

anning of the development of performance measures, CLECs provided comments,

(. IML-Loop-1 to Liston Rebuttal re: Checklist ltem 4 (Qwest Ex. 13), June 5, 2001 Mulu-

LN
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Bing was informal, and any participant could request that an issue be raised in

1 Average Installation Interval PID, OP-4, the intervals in Qwest’s

PRE Yoy

=107, the same intervals that appear in Exhibit C, were the

goal in establishing the PID was to achieve retail parity."”

iz appropriate retall analogues and, through the

-compared 10 retail analogues with a standard of retail

(0 £
Wi




&3 Comparisans

1%’7? L 1 T
<4 rpeasgres. . Where benchmarks are established i the

permit all mterested carmers to weigh in. the FCC

eviche carriers a meaningful opportunity 1o compete.

wate Tr, at 170 (PIDs and standard intervals are “symbiotic™); id. at
ais kot of “hack and forth™ on the intervals).

{ Mudtestte T

—

r.oat 178 (Mr, Antonuk reading from the PID definitions).

H Multi-state Tr. at 187-88, 189-90.

#EL Mludti-state Ty, at 190,

b Opandon and Order, In the Matrer of Application of Verizon New England Inc.,
eations, Juc. (dib/a Verizon Long Distance), NYNEX Long Distance Company
e salntions) and Verizon Global Networks Inc., For Authorization to Provide In-
it Mussachusetts, CC Docket No. 01-9, FCC 01-130 9 13 (rel. Apr. 16, 2001)
Ceder”); Memorandum Opinion and Order, Application of Bell Atlantic New
fp yneler Section 271 of the Communications Act 10 Provide In-Region,

e of New York, CC Docket No. 99-295, 15 FCC Red 3953 5 55 (rel. Dec,
#w York Qrder™) (CAt the same time, iox functions 101 which ﬂmc are no

d o ‘npx’ﬂlm,» ‘md the BOC, those standa;’ds may well reflect what competitors in
need m order 1o have a meaningful opportunity to compete™).




gors of OP-3 and OP-4, the inextricable link between

A that the ROC established 1ts loop
2 mensures (OP-2 and OP-4)

8 theat benefited from full, open,
“community, The evidence algo
verls (which measure percent
eatered upon and were
Service Interval Guide, which
set forth in SGAT Exhibit €./

i sttt} challenge the Exhibit C intervals,

o

ATET has presented no evidence

et im support of reducing the interval for

1t be sherter. The performance comparison

purticipHants dgreed upon is parity with Qwest retail

B3
o

bt O to the SGAT and KMC agreement 1s the same

At customers. Beeasuse ROC participants collaboratively

at 449 (emphasis added),

hem 4 {CQwest Bx, 13)at 5-7,



tor 1D5-1 should be retail parity, the interval in Exhibit C, which is the

reprrafe and provides CLECs a meaningful opportunity to compete.

videnve that suggests that Qwest enjoys a competitive advantage.

Aardop Loops: AT&T argues that the repair interval for analog Joops

S0 18 hours. In establishing the PIDs for MR-3 (Out of Service

e ME-4 (Al Troubles Cleared within 48 hours), the ROC

5 A

:d 2d- and 48-hour repair intervals based upon Qwest’s identical retail

¢ bs no question that for this interval, the ROC collaborative supports

Ading repair services for AT&T, there is no “additional” work AT&T

ihe oable. ATE&T also has not identified how long it would take it to

e

«d repair responsibilities. Regardless, there is no additional work AT&T

Cweest clears a CLEC trouble: once Qwest performs the repair work, the

s andd repair processes provide that the trouble ticket is closed affer the CLEC

aubie s repaired. Before doing so, it is common sense that the CLEC would

Ly
o0




et 168
s weitl {45 own customer.' T

hus, once Qwest completes the repair,

~ o : L . . . 169
ha repair, there is nothing more for the CLEC to do.™”

o : P : 170
that maintenance and repair functions have a retail analog.” ™ The

4on the FOU rulings that require parity with retail and the agreements

sdiment of the P1Ds that establish repair intervals based on parity with

sndards, the intervals in Exhibit C mirror Qwest’s retail repair

e of industry consensus benchmarks demonstrates that CLECs
porlanity o compete.

s Emplemented the Facilitator’s Recommended Loop
nditioning Refund Language.

tal Crwest should refund conditioning charges if “Qwest’s performance

sbandon the CLEC/DLEC™ 1n the Multi-state proceedings, AT&T
guge that would require Qwest to refund conditioning charges under a
whuding the loss of the customer. However, the issue of determining

poor performance from an end user’s perspective could prove

v this issue, the Facilitator recommended a compromise position

vist would refund the conditioning charge to the CLEC if Qwest failed to meet

(Pappasy at 174-75; Liston Rebuttal re: Checklist Hem 4 (Qwest Ex. 13) at 8-9.

AT&T condd identfy some menial task it must perform, Qwest's repair performance

1. on averape, shovter than for Qwest retail, affording AT&T more than ample
Task™ it elabms it must perform. Liston Rebuttal re: Checklist Item 4 (Qwest

san Cheder ¥ 1440,

y

Attwhovn rer Checklist tems 4 and 1] (AT&T Ex. 12) at 14,




s N .. : . - 172
U eustomet did not recetve service within three months.

wmended that Qwest should provide one-half credits for
wtances deseribied in the Group 4 Report at 62, Although
ith thiz reconumendation, Qwest did make the requested language

are now Jound in section 9.2.2.4.1 of the SGAT and KMC

cain and offers the same troublesome SGAT language that is

il
1

woan i stand-alone basis. For example, AT&T proposes SGAT language

v

fity of service,” Determination of fault in these circumstances is

tope, The "unrcasonable delay”™ may be due to the CLEC or the end

- whether the customer actually experiences “poor quality of service”™

i 15 responsible for such “poor quality”™ is not easy to determine without
wtiem mechanism. The Facilitator’s compromise is reasonable and,

al, £an be tmplemented. Dr, Griffing also recommends the adoption of

T The Commission shonld as well.
i Ohwest Complies with FCC Requirements on Loop Qualification Data,

o Lo provide loop make up information began with the UNE Remand Order.

126 ol'the UNLE Remand Order that as a pre-order function of

Tt B, 25) ar 62,

= Cheeklist Hem 4 {Qwest £x. 13) at 16,

60



mst provide “accexs ro loop qualification information.”™ “Loop

: the phvsical atteibutes of the loop plant (such as loop length,

dm andd Bridge taps, and the presence and type of Digital Looy

teterinine whether the loop is capable of supporting xDSL and

The PUU stated that incumbent LECs must provide requesting

1 the sante detailed loop make up information that is

Wt teguesting carriers can make their own determination about

10

8L services,

matron relating only to the type of xDSL service the incumbent

eranent that incumbent LECs provide “direct” unmediated

ox, This 1s not what the FCC determined. Instead. the

sy not filter and digest loop information “to provide only that -

e the provision of o particular type of xDSL that the incumbent LEC

mple, the FOU disapproved of tools that would provide the CLEC

1)t B,

5 (nomote omitied),

Gl




sedd, vollow, green” or “yes/mo™ qualification response based on the type of DSL

et LEC provides witheut any underlying information on the facility. Rather,

wuast provide CLECS the underlying loop make up information “so that

can make eir own judgments about whether those loops are suitable for the

PR ¥ * 8 Sy : Ve g 2
g carriers seek to offer. 178 Finally, the FCC did not order “direct” access

back office databases. Instead, it stated that to the extent incumbent LECs

ahitleation databases for their own use, incumbent's must provide access to those

w79

it electronic interface. This is exactly what Qwest has provided with the Raw

gl Owest has made the underlying loop make up information in the Loop

gy Difabase available to CLECs through the Raw Loop Data tool.

1 AT&T appears to have no xDSL loops in service from Qwest in South

and hos ordered only a paltry number of such loops regionwide, it spends the bulk of
nony complaining about the tools Qwest otfers to enable CLECs to qualify
advanced services, No other CLEC in South Dakota shares its concems,ml nor does

Multi-state Facilitator, Both Staff and the Facilitator found that with changes to

2.1 of the SGAT, which Qwest has made, Qwest meets the requirements of

iphasis added).

S dsten Rebuttal rer Cheeklist Item 4 (Qwest Ex. 13) at 38,

o s WHNESS

stated that he has no knowledge of any issues FiberCom may have with
sation fools or whether FiberCom would ever need access to the LFACS database.
e at B2, 97

62




wr foop qualification. ™ As described below, Qwest has gone < :n
foop qualification tools and offers CLECs a manual loop make up
gat Owest’s tools do not return complete or clear loop make up

hould find that Qwest meets all of its requirements to provide

# host of tools that provide loop make up information to enable

ther w loop can wansmit advanced services, The principal tools are the

hle through the Interconnection Mediated Access (“IMA”) interfaces,

Losaap Data tool that returns loop make up information for an entire wire

L0 Loop Cualification tool,'"™ The source database for all of these tools is

ihase, which is also the source database for the Qwest retail DSL tool

e Han end user qualifies for Qwest DSL service. Qwest’s back
¢ Loap Facilities and Assignment Control System (“LFACS™), is the

Laop Qualification Database, Thus, although AT&T claims it needs

“Ex Dyat 87; T, 4/30/02 (Griffing) at 138-39, Group 4 Report (Qwest

e Ms, Laston addressed Qwest’s loop qualification tools in their pre-filed
otarianni’s prefiled testimony on Checklist tem 2- Qperations
wisly, adopted those portions of Ms, Liston’s testimony addressing
~Wotpanni Rebuttal re: Checklist tem 2-0OS8 (Qwest Ex. 93 Affidavit

"

chist Btem 2-Operations Support Systems, dated April 19, 2002 (Qwest Ex. 7).

63




vides the following detailed information about the
st runsber, (313 address, (1) Common Language Location

stamee, (v) terminal 1D, (vi) cable name, (vii) pair gain type,

ix3 sumber of toad coils per segment, (xi) bridged tap offset by

and Tength by segment. In its August 2001 IMA Release 8.0,

Data tool to include spare or unassigned facilities and partially
ned Address” query in the Raw Loop Data tool returns the
atus is indicated as “CT.,” which means the facility is connected

¢t PPOE which means it is partially connected through (i.e., a

Aaims that Qwest does not provide this spare facility information
st transoripts its witness cites all pre-date IMA Release 8.0. the

tion 1o the Raw Loop Data tool.

Crusliication tool provides detailed loop make up information in a

3 the Looal Service Ordering Guidelines, version 5 (“LSOG 5™, This

) o the detailed loop make up information displayed in the chart

fruttal Atfidavit of Jean M. Liston, which Ms. Brohl adopted. The

af 231,

o {heeklist em 4 (Qwest Bx, 13) at 24,

it rer Checklist lems 4 and 1T (AT&T Ex. 12) at 22,

64




s gonupares favorably with the information Verizon

15 far more loop Information in its tools than Verizon

187

ssachusetts application.

"

iy segntents ina loop. A loop status field indicates

P [ .
sweworking. ™ The Raw Loap Data tool also provides

ad coil mumber, load coil type, bridge taps, cable

1%

4l of which Mr, Wilson identified as data that AT&T

¢ reeent enhancements to the Raw Loop Data tool are
s ot nelude spare facilities that are not connected to the CLEC
s onot even require incumbent LECs to provide spare facility

HC Kansas/Oklahoma Order, Southwestern Bell only returns
) . Yy

S herkbist ems 4 and 1] (AT&T Ex, 12) at 22,

e Cheeklist rem 22088 (Owest Ex. 9) at 7,

Bhist Hems 4 and THAT&ET Ex, 12) at 28,

65




e . : 193
prrvation for o single loop in response to a loop make up query. ™ The FCC

ciident from the UNE Remand Order that a BOC must provide loop

to4

i il loops that serve a particular address.™ ™ Thus, Qwest is not even

cibity information it voluntarily agreed to add to the Raw Loop

vt testified that the "PCF” field returns information on segments that

; EY. . . 95 . .
toter drop, buf not to the switch'™ Thus, the tool returns information

that AT&T seeks,

e clatioed that it needs direct access to Qwest’s LFACS database to obtain

gt : 90 ~ 3 C -
@ up information.”™ However, the LFACS database is the source of the

. . . .. ) 197 . . .
Loop Oualification Database, ™ Ag discussed above, the Loop Qualification

Haw Loop Data and the IMA 9.0 Loop Qualification tools, as well as the

e

prs

gd by Qrwest retail, Thus, the information in LFACS is no more accurate than
i ihe tonls, Furthermore, Qwest has enhanced its tools to include a “recent
i CLEC indtiates a query in the Raw Loop Data tool or IMA 9.0 Loop

. the Loop Qualification Database wili search LFACS for a “recent change™

ey, 11 there has been such a change, the Loop Qualification Database returns

s Oklahonn Order 128,

s Bebwsitad rer Cheoklist Itenmy 4 (Qwest Ex. 13) at 24-25.

{Wilson) at 165,

matial v Checklist ltem 4 (Qwest Ex. 13) at 25-26.

00




Formation through the CLEC tools. Thus, CLECs have access to updated

i threneeh the Raw Loop Data tool and IMA 9.0 Loop Qualification tool. '

ey & y - e "y . 199
5 that Southwestern Bell and Verizon provide “direct access” to LFACS.

The FOC states that “SWBT provides competitors access to actual loop

contained in SWBT's back-end system Loop Facilities Assignment and

o

Ny threugh the preordering interfaces Verigate, Datagate and

As this statement confirms, Southwestern Bell provides mediated access to

waont through interfaces, as does Qwest through Facility Check, the Raw Loop

54A 9.0 Loop Qualification tool.

P& T s testimony, Verizon also provides mediated access to the data in its

rizon’s LiveWire database contains data used for qualtfication of loops for

Product.”™ Verizon gives CLECs mediated access to this data with GUI and

Owest’s Resale DSL Loop Qualification tool provides the same function for

L for example, wish (o resell Qwest’s DSL product. The FCC further noted that

s prowvides LEACS information via an interim pre-order process that has a 24-hour

v Alfdavit re: Checklist ltems 4 and 11 (AT&T Ex. 12) at 26.

42 iBrohly at 231,

&

canrvas Cklahoma Order 4 122,

# Aussachusens Order 9 506,

67



Again, this is not direct access. On the contrary, it is a request for data t+ 1

sinel processed. The FCC noted that Verizon was in the process of automating this

x . . .. 205 5
gtion through its electronic interfaces. 3 Qwest has already automated these

in 1he loop qualification tools described above.

T incorrectly claims that Qwest has “pre-qualified” the loops on which 1t wants to
ol 1. = : b LR} : Ly 1()(‘ :

dee by performing a “bulk deload” project and MLT tests.™ AT&T mixes apples
5 i an attempt to confuse the Commission. The bulk deload project was mtended to

fonsed goils and bridged tap from loops in select wire centers, in which (although AT&T

wot mention it) CLECs participated and provided input, to enable all carriers (Qwest and

alike) to encounter fewer loops that require conditioning, Certainly, when load coils or
Lap were removed from loops, this information was input into LFACS so that all carriers

CLECs) would receive accurate information. However, the purpose of this project

+1 fo “update”™ or “correct” LFACS. Rather, it was to remove the bridged taps and load

inhibit data service.

AT&T also misrepresents Qwest’s performance of MLTs. When Qwest first created the

» Ouadification Database, there was a limited amount of loop make-up information available

HY gy g ooy
LR ST

li As described in the Verizon Rhode Island Order, Verizon provides access to LFACS
senr vig electronic interfaces, just as Qwest does. See Memorandum Opinion and Order,

of Vertzon New Englaned Inc., Bell Atlantic Communications, Inc. (d7/b/a Verizon Long
PN Long Distance Company (d/b/a Verizon Enterprise Solutions) And Verizon Global
erizon Select Services, Inc. for Authorization 1o Provide In-Region, InterL.ATA

e Island, CC Docket No. 01-324, FCC 02-63 462 & n, 171 (Feb. 22, 2002) (“Verizon
Ordder”).

Wilnon Afhdavit re: Checklist Items 2 and 4 (AT&T Ex. 12) at 23,

GR

Ei L GA-0007 3

B T A




ar xDSL services. Due to the lack of loop length information, Qwe . ona

wined loop length based on MLTs. Qwest subsequently embarked on an

and distribution loop make-up information into the

This mformation is presented in the make up descriptions of each loop

in the Raw Loop Data tool. Thus, the MLT run was not a “plot” to provide Qwest with

5 its tools.”

1

G arpuing Tor direct access to Qwest’s back office databases, principally LFACS, AT&T
CC yequires Qwest 1o provide “any loop plant information that any Qwest

v 2IR

551077 This is an overstatement. The obligation of incumbent LECs to

s 1y loop make up information falls under the umbrella of information necessary to

a doop for xDSL services. The FCC clarified “that pursuant to our existing ruies, an

" must provide the requesting carrier with nondiscriminatory access to the same

seimstion about the loop that is available to the incumbent, so that the requesting

T T

ke an independent judgment about whether the loop is capable of supporting the

1209

;O

pquiprient the requesting carrier intends to install. That loop make up

i1 15 the imformation Qwest provides through its loop qualification tools.

o Rebutial re; Checldist hem 4 (Qwest Ex. 13) at 36-37; Tr. 4/22/02 (Brohl) at 229-31.

3 Rabattad re; Checklist tems 4 and 11 (AT&T Ex. 12) at 20.

£ Rengand Ovder 4427,

6Y




The Multi-state Facilitator agreed that Qwest need not provide direct, unmediated access

v etlier back office systems.”'” The Facilitator stated: “We can first conclude that

» shows that LEFACS does not have the capability to provide the information that

<, bt that it does contain a very broad range of information that is both very sensitive
o o o

s22 1]

{10 exelude from unmediated access. The Facilitator also found that “Qwest has

1 4 sumber of other available tools that appear better suited to AT&T s needs. Given that

e 2212
cal, the preferable course at this time is to assure AT&T has access to them . . ..

. Dr. Griffing, agrees with the Multi-state Facilitator’s recommendation, noting

oport finds that it is not unreasonable for Qwest to want to mediate the access to allow for

- . w213 - . )
v oy confidential concerns.” 3 Staff concludes that the Commission should ensure that

v Cheek 1x available to CLECs and should adopt the findings of the Multi-state

e

* As Owest testified, Facility Check and numerous other tools for obtaining loop

sy infarmation are available to AT&T and all other CLECs.

Sinee the Multi-state workshop, Qwest has gone farther and added the spare facility

isformation AT&T sought and introduced the IMA 9.0 Loop Qualification tool. Furthermore,

st b agreed to implement a manual process whereby a CLEC can request that Qwest

soareh 4t back office records and systems in the event the loop qualification tools do not return

v Croup 4 Report (Qwest Ex. 25) at 64-66.

I w66,

" See Griffing Direct (Staff Ex. 1) at 86.

Tt at 87: South Dakota Checklist Ttems/Public Interest Summary (Staft Ex. 4) at 3.

70
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o o return unclear or incomplete loop make up information, This

wedd in Qwest’s testimony and is included in Qwest’s updated SGAT,

o section 9.2.2.8, With this commitment, Qwest goes even further in

sneds than the Multi-state Facilitator and Staff found sufficient to satisfy

s under Cheeklist Item 4, The ROC 0SS test report also includes an

H

5 loop qualification tools and will further confirm that Qwest provides

mlification information at parity.

| s never identified any specific loop make up information that it requires that

provide. I, however, AT&T were ever to identify data that it needs in addition

i atready provides, there is a more appropriate forum in which to raise its

41 15 the forum where CLECs bring their requests for additional operation

e funconity, 1F AT&T would like to define its additional data needs in the form

ed change request, it can be placed before the CLEC membership for

fzation according to CMP procedures. This 1s far more productive than

¥ Uwest undertake costly modifications to its systems so that AT&T can conduet a

¥ Phe Commission Should Not Require Qwest to Create The
Functionality for CLECs to Perform Mechanized Loop Tests on a
Pre-Order Basis.

s the lone CLEC demanding that Qwest create the functionality for CLECs to

sk AT TP . 214 . . . .
« foop tests (*MLTs") on a pre-order basis.”'” An MLT is primarily a repair

varing, A question was raised whether any state commission had ordered Qwest to
- for CLECs to perform MLTs on a pre-order basis. In fact, only two state
(continued...)

71




. There are several problems with AT&T s position.

1 MLT, the loop must be connected to the Qwest switch and have a

v, Thoe repair system, CEMR, enables CLECS to test any loop (service) via a

5.7 1 the service has not yet been provisioned (i.e., it is not connected

216

o Bave 4 telephone number), performance of a MLT is not possible.

MET does provide an estimated loop length for copper loops without
. . “ . ~ 2 . . .

stiveicle Toop fength for loops with faults.”’ The loop length information the

i oaiso misleading. An MLT provides an estimated loop length based upon the

* To the extent the customer has multiple telephones connected to the

L wil show the toop length to be longer than it actually is. In fact, a MLT may

ap length by as mueh as 20 percent.””” Accordingly, the MLT does not provide
b information regarding loop length. The loop length information in the

shitication tool and the information on loop segments in the Raw Loop Data

o and Utah - have ordered this. They did so, however, before Qwest offered
has requested both Commissions to either reconsider their decision or find

wn Hebaital rer Checklist Item 2-088 (Qwest Ex. 9) at 13.

utaf rer Checkhist Item 4 (Qwest Ex, 13) at 18,

~d
o
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rate picture of the actual loop length. As discussed above, the existing

k3

with oop length information by segment and by gauge type, which is

s ] Lo
i the loop can support DSL service.

0

ris that more information can be derived from a MLT than loop

La MLT can determine whether there are electronics or equipment on the loop

= with DSL serviee, ™' Again, Mr. Wilson has misunderstood the capabilities

ALY that Qwest is using. Qwest’s version of MLT does not identify bridged

. . . 5 : 22
choare necessary to identify what services the loop can support.™ Thus, if

o MLT ax i1s loop qualification tool, this critical information for the

Ao will be missing. Furthermore, if the CLEC is provisioning any xDSL

1w 1f the loop is loaded. A MLT does not provide how much bridged
stal foop length,
“ghwms it needs MLT to determine if the loop is served by digital loop

+if wbove, the Raw Loop Data tool and the IMA 9.0 tool already report on

s, the IMA 9.0 Loop Qualification tool provides loop length information in a
The Raw Loop Data ol also provides CLECs with the actual loop length by
s gaupe by seament, so CLECs can calculate the equivalent loop length for itself.

on of oblaiping loop length in a “raw” uncalculated form in the Raw Loop
cording to the wire gauge in the IMA Loop Qualification tool. Id. at 37-38.

Altdavit re; Checklist Items 4 and 11 (AT&T Bx. 12) at 31,

srianst Rebuttal re: Checklist iem 2-08S (Qwest Ex. 9) at 13.

Adtidavit re: Checklist tems 4 and THAT&T Ex. 12) at 29.

~
13
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e of digital carrier on the loop.™ Moreover, the Raw Loop Data tool identifies the
) X 125 R . :

at loop carrier on the loop.™ A MLT does not. MLT tests, in short, suffer from

wiencies as a loop qualification tool.

th, the retail Qwest DSL pre-qualification process does not include live MLT testing.

vofit employees are peither trained on nor do they have access to perform MLTs on a line-
" Thus, AT&T is demanding that Qwest create a functionality beyond what

it performs for itself. CLECs and Qwest retail use the same underlying information,
i the MLT distance already populated in the Loop Qualification Database that feeds

s Loop Duta tol, to qualify a loop. To the extent the database is updated, it is updated for
Both Owest and CLECs alike in the same manner and timeframe.

Sixth, AT&T misstates the nature of the MLT “sweep” Qwest conducted to populate the

ST ‘ 227 e .
Jualification Database.™’ AT&T does not acknowledge that all MLT information Qwest
abtiined was loaded into the Loop Qualification Database that serves both the wholesale Raw

Laap Duta tool and the Qwest DSL tool.® The Multi-state Facilitator found this compelling

teree that CLECs are provided MLT length information at parity to Qwest.** Qwest

Liston Rebuttal re: Checklhist Item 4 (Qwest Ex. 13) at 19,

2x, JML-LOOP-2 at 3 and Ex. IML-L.OOP-2d, attached ta Liston Direct re: Checklist

x. 12),

“ Notarianni Rebuttal re: Checklist Item 2-0SS (Qwest Ex. 9) at 15,
" Liston Rebuttal re: Checklist ltem 4 (Qwest Ex. 13) at 36-37.
AT

Group 4 Report (Qwest Ex. 25) at 64.

PR 2L GE2O 00073



vty respect to MLT distance: the only MLT information available on a pre-

arrfer {including Qwest) is what is in the Loop Qualification Database that

Eoop Data tool and the Qwest DSL tool. Qwest enjoys no competitive advantage

Additional load on the MLT system would raise system capacity issues, and

wrchasing MLT equipment but could require a switch expansion. However,

Hmttations, expansion may be limited or cost-prohibitive for some switch

| load on the MLT system also would likely create response time problems or

rhioth the CLECs and Qwest repair operations. If numerous pre-order MLT
fun, 1 cowdd cause contention with and actually preclude Qwest repair technicians

arining MLTs Tor repair purposes. This could result in a degradation of repair quality

Hw, although MLTs are routinely used for repair purposes by other BOCs, Qwest

(U that has received section 271 approval that is providing CLECs with the

o

their own MLTs on a pre-order basis. In the Ferizon Massachusetts Order.,

st to perform MLTs on behalf of requesting carriers: however, this was part of

o, there & no requirement that individual CLECS provide one another (or Qwest for
vddata, Thus, if CLECs perform pre-order MLTs on Qwest loops without restriction,
serform the same MLT to derive the same information with no accrued benefit to

i henefit to the Raw Loop Data tool that all CLECs share.

s Bebuwtind res Cheekhist Item 4 (Qwest Ex. 13) at 18, 20.

urt Betmlial re; Checkbist ftern 2-088 (Qwest Ex. 9) at 14,

~f
L
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o process.”” The order does not state that Verizon | forms

i o s foop qualification tools, which is what AT&T appears to be

iy, a5 o

it i the Ferizon Massachusetts Order, the only

hie MLT is loop length. As discussed above, MLT length

<, andd OQwest provides CLECs other, more accurate loop length

Farthermore, Verizon engineers performed this function, not the

has developed a mechanized loop qualification database that returns
ot o renl-time basis. Finally, as described in the Verizon
ot had loop make up information in LFACS for only 10 percent of

Thus, Verizon performed MLTs to “fill the gaps™ in its tools, not as an

y gqualification tools and Raw Loop Data tool provide CLECs with

ed g0 preguality aloop for DSL service. Notably, however, Qwest

orm a loop pre-qualification prior to submitting an order for an

Cpuiposes, The existing Qwest ordering process does not reject orders if

5 pre=gualification or if the information returned suggests the loop

tx Orider % 58,

76




O e subnyt a request for a 2-wire non-
stenee of a copper loop. Qwest will aceept
e 1=ty assignment process, the CLEC will

is iy stark contragt to the process for Qwest

eguired to perform a loop qualification, and if the

: provide that the sales representative cannot place
ave, provides CLECs with a distinet advantage.

dion e the SGAT is Appropriate.

e Devices in the Multi-state workshop was
Jis a MDD, or a subloop access
tpasition better comports with the intent of the FCC
tor the SOAT language relating to NID access.” Mr.

with the Faotitalor’'s resolation. ™

st should ereate a standardized process for all forms

L paTe

sary, Qwest has jointly developed a MTE

“w shoukd access miany such terminals and a procedure

S o ynnsusl terminals.,

bx 21y addresses NIDs,

77




@ stanedeabone decoss to NIDs of all typ
fon 9.5 T of the SGAT and KMC agreement.™

s the NID and o CLEC only wants access to

mt AT&T purportedly claims could ocenr),

only aecess that CLECS cannot get

whides

e$% 1o loop or subloop distribution

sibloops wd loops authorize the CLEC to gain
ter Toops through section 9.2 (and the NID
oy elements through seetion 9.3 (and the NID comes

deatone NIDs through section 9.5, The access

jeet ATET s Demand That Qwest
Protector Side of the NID,

should require Qwest to remove wires from a

for for AT&T s connection. The only

ange recommendation is o 1969 Bell System

seered sttuations when the N1D is removed from the

s proteetor Bekd ™ Thus, this policy addresses only what a

s no protegtor field inowhich to ground the wire. However,

seeks Lo access only a NID (Le, CLEC docs not
11t ey pnly de so pursuant to this Section 9.5...7).

st g, 13y at 63

78
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T addresse
sisidde drop at the customer

Tory ATET s request on this

spepmient from the protectorif

ueh requirement, Qwest does

y NIDs, Moreover, the NiD-

el tnadvertent contact between
isitibution facilittes from
stirge

also create

The removal of the ground

etwork, the building and

s showld not be permittod

ey oy ge : . . ~ <
" Vhe Commission should follow

79




g sl Loop Splitting

g line sphitting (addressed

&

SGAT e KMO agreement
> iyl complianee witli the

apss and aetually go beyond FCC

tilti-state proceedings, the

L sphitting™ available on a

e

warrnl development of an BEEL

EL

- splitting in the real
o develop such a stindardized
aely o Hmited number of requests for

s erder for o Usplit” BEL.

tient. Move

inttion, serving an end-us

L service the end user and the two end

. This configuration is highly unlikely.

L& inoserviee, and the absence of any real

G ONTET Bx, 12) m 56,

ver, £ywest expects that demand

i splitting, is distance sensitive,

er
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* Qwest has done so and would again

3 9. 24 With this addition, Qwest is in full

3 e snd Toop sphitting,

= has Repeatedty Held That Incombent LECs
P 1o Provide Aceess To Their POTS Splitters.

hat incumbent LECS are not required to provide
tion of Hs arguments by every single state
AT&T s argauments, AT&T demands that Qwest
itter. The Multi-state Facilitator rejected this

and bis Report on Checklist Items 2, 4, 5, and

fhat weumbent LECs have no obligation to provide their

st wddressed this issue in the Line Sharing Order, which

4 tine sphtting requirement., There, the FCC held that

Cpevidhing Bne splifters themselves or, in the alternative,

dated June 11, 2001 (Qwest Ex. 24y at 15,

ot
s




o

EC’s central offices.™ Interestingly,

the option to own line splitters is to the CLEC's

Ccannat limit the CLEC s ability to deploy

Irder, the FOO refterated its holding, AT&T argued in that

ahility over the UNE-P with
-x‘*imhmm ("SWRBT™] furnishing the line splitter.

§ z} 5 is "the only way to allow the addition of xDSL

P loops n a manner that is efficient, timely, and

2 Furthermore, AT&T contends that competing

: 'lmn m jmwdc* aceess (o al'l thc functionalities and

e splitting cap

EE

! "‘,nu 18 an ;.xdmplc ot such eleutromcs and that it is
it the loop element.”

giented AT&T s argument:

3 has never exercised its Jegislative rulemaking authority
2 o require incumbent LECs to provide access to
i bmt LECs therefore have no current obligation to
\S \w@ slatcd n thc UNE Rem'md O]der

'fzmq ddmm cd /c /eu)mmu;mahon\ Cupabz//w cC DOL}\LI
2 146 {rel, Dec. 9, 1999) (“Line Sharing Order’).

v and Oeder, Application of SBC Communications, Inc., Southwestern

conununications Act of 1996 to Provide In-Region,
pekel N 00-65, 15 FCC Red 18354 9326 (June 30, 2000) (“SWBT




delectronies. including multiplexing

pansmission capacity,” We separately
saponent of the packet switching
ervid that "DSLAM equipment

“%;33 wot, o separate splitter device

did not identifv any circumstances

sart of the loop, as distinguished

lement. That distinction is

sur rulemaking authority under

t LECs 1o provide access to the

1011 on that point is not disputed in

sty

Be

airly be read to impose on
B . . 254
1ot 1o pravide aceess to their splitters.™

wgrtton Order, the FCC clarified that incumbent

inn e splitting, as opposed to line sharing, using the UNE

372

. 4 3 « . ' . 22558
or purchase the entire loop and provides its own splitter.”

wn

s s arder oin SBCTs application to provide interLATA
firmed that incumbent LECs are not required to
fer the Aer.”™® Specifically, McLeod contended that to receive

shners 1o CLEC

; that seek to engage in line splitting. ™’ The

“As we concluded in the Line Sharing Reconsideration

f"'*‘r;umn in CC Docket No. 98-147, Fourth Report and

8, Third Further Notice of Proposed Rulemaking in CC
osed Rutemaking in CC Docket No. 96-98, Dc;)/m ment
T uuum (upubz/m C( D()C.I\LINOS 98-147, 96-98,




ar v provide splitters to competitive LECs that obtain

Heo
258

5 p competing camer.”

v o BeliSouth’s application to provide long distance

( Has onee again vejected AT&T s claim that a BOC

er as g condition of section 271 relief. 1n that order, the

u elaim i the SWAT Texas Order.”™ The FCC could not

vy pnder etther the FCCs rules or its section 271 orders to

sphitter,

eentral offices are integrated into the Qwest DSLAM
:} Lucent platforms Qwest uses, there is a separate shelf for the
1 shelves are bardwired directly to the back of the data ports of

deonnections are made with amphenol connectors. Qwest’s

5 and splhitter deployment does not call for circuit board

Feed o maintain voice service if a DSLAM card fails or i

ket No. 02-35, FOC 02-147, 9242

! (rel. May 15, 2002).
Baaren A Stewart re: Emerging Services, filed April 2, 2002 (“Stewart
T OQwest Bx 66) a1 6




However, integration of DSLAMSs and splitters 10 ot

: boged integration.

oid provisioning perspective, Qwest's DSLAM modems and

e unit,™ This translates into only one point of demarcation

p andd the Spliter/DSLAM port combinations. Also, the interface to

s derparcation paint. Furthermore, the equipment bays that house

4 uptty are ordered from the manufacturer as one EF&]

vt Trvatec bty vinie 264 7o .
and stabledy unit.”™ Finally, Qwest’s technicians do not have access

diier and the DSLAM for testing, Testing is performed at the Main

A= O Y S LI ' 2 B a3 -~ : M 5
3 i the serving wire center.”” Thus, the Qwest splitter is not an

itenids,

sen roundly rejected by the state commissions that have

it should reject it as well.

it the Requirements of Checklist Item 5, Access to Unbundled

i

s Linbundted Local Transport in Compliance with the Aet and the
Rardes

vy of the Act requires a BOC to provide “local transport from the

ocal exchange carrier switch unbundled from switching or other




sived 1o provide all technically feasible capacity-related services, as

Y . i N .
= thev evolve over time.*” The FCC requires that BOCs provide both

ot 1o requesting carriers.® Shared transport need only be offered to

anbamdled local switching,™ ® because it is not technical ly feasible to

Hny

s gtjunction with sclf-provisioned switching. :

| 271 workshops for transport in the states of Arizona, Colorado,

. and Washiington, and in the Multi-state proceeding. The workshop process

s and involved detailed and rigorous negotiations in which the parties

sible issues related to unbundled transport. The South Dakota

& Petitton (Qwest Ex. 29) has been updated to incorporate changes to
other 271 unbundled transport workshops. In addition, the Direct
s of Karen A, Stewart, Qwest Exhibits 63 and 64 demonstrate Qwest’s

prirements of Checklist Item 5, respectively.

“ecal wansport” encompasses two categories: dedicated transport and shared

Hransport refers to transmuission facilities dedicated to a particular customer

W2HBH Y see also 47 CF.R,§ 51.319(d) (“An incumbent LEC shall
ess L L. 1o interoffice tmmmmmn ﬁmlmgs on an unbundlud basis to any
siications carrier for the provision of a telecommunications service.™).

Sempssd Owrdler i 2?\

Loiesigoe 1 Order 8 201 see alyo SBC Kansas/Oklahoma Order % 331,

aend Opeder, o, 127,

i

(o]
o
N




s 1o transnussion facilities shared by more than one ca. iier,

d sxchinngs carrier.

tor untbundled loeal transport in a nondiscriminatory manner. The
e those authorized by the FCC and this Commission.

B anedertaken a conerete and specific legal obligation to provide

wlied ransport in substantially the same time and manner as Qwest

15 (o itself, and in a manner that offers CLECs a meaningful

Uwest has already installed unbundled local transport facilities for

it Transport
yon 1o pravide, and 1§ currently providing, unbundled dedicated

T . . , . . A .
2 ol Dokota,” Qwest’s dedicated transport offerings provide CLECs

o paath between Qwest end offices, serving wire centers, or tandem

LATA and

ate; they also include a bandwidth-specific transmission path

wirg center and the CLEC’s wire center or an interexchange carrier’s

1 the same Qwest serving wire center area.”” Qwest offers

est Bx. 2

2 AL Sewart re: Cheekbist Item 5, filed on October 24, 2001 (“Stewart Direct
CB3rar s,

9.6, 01 (Dwest Iix, 21).




3R throuels OC-192 bandwidths, as well as such higher capacities that

1. Dwest had provided three unbundled dedicated transport facilities

PAT amd interconnection agreements, the unbundled transport rate

ciween Qwest Wire Centers is called Unbundled Dedicated Interoffice

LT is a distance-sensitive, flat-rated bandwidth-specific interoffice

nedd 1o a digital cross-connect system in each Qwest wire center " For

e a Qwest wire center and CLEC wire center the rate element 1s

t Uinbundled Dedicated Interoffice Transport (“E-UDIT™).?”” Exhibit KAS-TR-2

175 Drrect Affidavit, Qwest Ex. 63, provides a diagram of UDIT and E-UDIT.

mis are priced differently to reflect the way costs are incurred.

byt

fiee and tandem switches, and between tandem switches in its network, as

Dhrect re: Cheeklist Hem 5 (Qwest Ex. 63) at 6, citing Official Qwest Wholesale
i1, 2001

88




o by the FOO™ Qwest provides shared transport in a way that enables the traffic of a

carried on the same transport facilities that Qwest uses for its own traffic.”’

e required to provide unbundled shared transport only where they also provide

* (as the FCC noted, it is not technically feasible for a competitor to use

B . . k . . 281 . I . .
wport with self-provisioned switching™ ). In compliance with this requirement, Qwest

nbundled shared transport in conjunction with unbundled local switch ports and as part of

Unbundipd Network Element-Platform (“UNE-P™) offering.”™ Shared transport is

sty provisioned when a CLEC orders switching unless the CLEC requests otherwise,

et permits CLECS to use shared transport as an unbundled element to carry

¢. Performance Measurements for Unbundied Transport

Currerstly, the parties in the ROC proceeding have agreed that Qwest should track ten

1t performance measurements for dedicated unbundled transport. These measurements

rin sather the installation/provisioning of DS1 and above DS1 UDITs or the

1 \, %u u!w SGAT § 9.8.2.1 (Qwest Ex. 21y UNE Remand Order 9 370; BellSourh

Fidd

R, see also SOAT § 9.8.2.3(a) (Qwest Ex. 219,

Rennd Order %369,

AT,

 Ssewagt Direct re: Checklist frem 5(Qwest Ex. 63) at 9, see also, SGAT § 9.8.2.1,

AT E9R23(d) (Qwest Ex. 21).

89
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dntenance of these facilities. The agreed-upon measurements for unbundled transport

Nusrher Checklist rem 5 Performance Indicator

Installation Commitments Met

Installation Interval

New Service Installation Without Trouble Reports for 30 Days After

Installation

| Delayed Days

Interval for Pending Orders Delayed past Due Date

Cut of Service Cleared within 4 Hours (designed repair process)

Mean Time to Restore

| BR-7 Repair Repeat Report Rate
MR- | Trouble Rate
RR-10 Customer Related Trouble Reports

O September 25, 2001, the Liberty Consulting Group, an independent third party

st as part of the ROC OSS Test, completed its audit of Qwest’s performance measures

and goncluded that “the audited performance measures accurately and reliably report

y 264 . o . , ..
actun Qwest performance.” Qwest has offered to have Liberty verify its audit by conductin

g

data recopctiimion with any CLEC that believes Qwest’s performance data is inaccurate. No

80
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ned the authenticity or accuracy of the performance data specific to unbundled

s Adgust 31, 2001, Qwest had provisioned three UDIT orders in South Dakota. This

ot altow for statistically significant performance result comparisons.

il mmnbers of UDITs are not large, they are statistically significant. Qwest’s

sy record over the past four months in provisioning and maintaining these

s exeetlent, For example, for DS1 transport, Qwest miet 100 percent of its

285

w commitments i its region from November 2001 through January 2002. i

wmes ereased in February 2002, Qwest’s performance was still very good. In

s, Chwest met 94,44 percent of its commitments.”™ In al] cases during the past four

ch data s available, Qwest’s wholesale results were better than retail results, thus

it Qhwest is providing dedicated transport to CLECs in full compliance with its

. Checklist Hem 5 Issues Raised in Prefiled Testimony or in Other
States,

S

AT&T s thie only party to raise issues concerning Qwest’s compliance with Checklist

B instnee, however, Qwest's position on the disputed issues is consistent with the

fations of the Multi-state Facilitator and of Dr. Griffing, testifying on behalf of the




i1y VINTY B

IHT Distinetion

wigdictions, AT&T has made the claim that Qwest’s distinction between UDIT

a1 0 fo press this argument perhaps reflects the understanding that the

Dhwest b drawn between UDIT and EUDIT is largely a question of rate design. As

1T distinetion discussion is more properly raised in another context.
S o g . s e - R L . L g 28R o . -
L. Grnfing, testifving on this issue in his Direct Testimony™, recommended this

apt the resolution offered by the Multi-state Facilitator in the Group 4 Report,™

seommended that issue be resolved in a cost docket. Qwest agrees with Dr.

sipnendation, and agrees that it will address cost and rate structure issues

e T et e 290 .
s Rebuttal Affidavit, Qwest Ex. 64, responds™ to a number of other issues

U b s pretiled submissions but not offered in evidence in the hearing. In each

stewart demonstrates that Qwest’s SGAT and Commission approved

greements in South Dakota meet the requirements of Checklist Item 5. Thus,

Tro 42902y at 111-120 As noted above, AT&T did not offer its prefiled comuuents
L5 and 0,

st Direct (SradTEx 1) at 92,

eport (Qwest Ex, 25) at 78-79.

attal Affidavit of Karen A, Stewart re: Checklist ftem S, filed on April 2, 2002
Checklist tem 537 (Owest Ex. 64) at 17-24,




pa b ormisen some 1ssues (0 prefiled testimony, it never pushed those issues in the

s stimony demonstrates that these issues were resolved in the Multi-state

wensus linguage developed from those agreements were filed in the South

g easons, Qwest has satisfied the requirements of section
<t of the Act for unbundled local transport. The South Dakota Public Utilities

uhil conelude that Qwest has satisfied this Checklist Item 5.

w1 Conplics with the Requirements of Checklist Item 6, Access to Unbundled
al Bwitching,

(2B v) of the 1996 Act requires a BOC to provide “local switching
sport, Jocat loop transmission, or other services.™”' Qwest provides CLECs

1er the following types of Tocal switching in compliance with the Act and the

al civenit switching unbundled from transport, local loops and other services:

i umdem switching factlities.

s orders coneerning section 271 applications of other BOCs, the FCC outlined

Fatemss that a BOC must demonstrate it provides in order to comply with

(1) fine-side and trunk-side facilities; (2) basic switching functions; (3) vertical

¥

S oustomized routing; (5) shared trunk ports; (6) unbundled tandem switching; (7)

PPN 271 B,

SR S0, (3) & (4).

93




trvabon for billing exchange access: and (8) usage information for billing fo.

st ropy 273
speasation,

sud Rebuttal Affidavits of Lori A, Simpson™, detail Qwest’s provision of

o

<oy reguesting CLECs. As required by the FCC’s rules, the switching element is

‘ L 295 . ST
1 transport, local loops and other services.”” Qwest also provides access to line-

~sicde Tacilities, basic switching functions, vertical features, and customized

satures, functions, and capabilities of the local switch available to CLECs include,
-nof linstted 1o, the basic switching function of connecting lines to lines, lines to trunks,

4L

o lines and trunks to trunks.” " 1t also includes the same basic capabilities available to

eyt end users, on a line-by-line basis, such as telephone number; directory listin g dial
on/off hook detection; audible and power ringing; automatic message recording;

ions; access to 911, Qwest’s operator services, and Qwest’s directory assistance

Adfidavit of Lori A. Simpson regarding Checklist Item 6, filed October 24, 2001
ot rer Cheekhist em 6) (Qwest Ex. 47) and Rebuttal Affidavit of Loti A. Simpson
¢ heckdist liem 6, filed April 2, 2002 (*Simpson Rebuttal re: Checklist Item 6) (Qwest Ex. 48),

simpson Direct re: Checklist ltem 6 (Qwest Ex. 47) at 3; see also, 47 U.S.C. § 251(¢)(3) and

5

COAL B AL,

534

ppson Direct re; Checklist Item 6 (Qwest Ex. 47) at 3.

Uk ards see also SGAT §9.11.1.1 (Qwest Ex. 21).

son Direct ve: Checklist Item 6 (Qwest Ex. 47) at 4; see also SGAT §§ 9.11.1.1 and

st P 21

94
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atervals for provigioning unbundled local switching elements and activating vertical

1
s

s sire provided in Exhibit C to the South Dakota SGAT. A CLEC may purchase
Fswieling on a stand-alone basis or in combination with other unbundled

. ogky FloEER  gby S . . . 299
15 {LUINES™) in order to provide local service to its end user customers.

st provides competitors with access to unbundled switching pursuant to section 9 of

AT and pursuant o its Commission-approved interconnection agreements

trwest’s 8GAT was updated as a result of consensus reached in collaborative

I warkshap processes from twelve other states, conducted on an open basis with full,

equal purticipation by competitors, facilitators, administrative law judges, and state

Qwest witnesses were subject to cross-examination throughout the rigorous

cess, spectfically, Qwest's SGAT was updated with the input of competitors and
s through collaborative section 271 workshops in Arizona, Colorado, Oregon,
1, and the Multi-state collaborative workshops.™™ Although South Dakota did not

e w1 the section 271 collaborative workshops, the SGAT filed in South Dakota with its

ichuded the consensus language developed through the collaborative workshop

mt ather states, so that South Dakota CLECs would also benefit from agreements

Lk

T A . . .
2 in those workshops.™! Through these multiple, rigorous workshops, Qwest reached

591 THOST 155UCS.

ey Dhirect ren Checklist Hem 6 (Qwest Ex. 47) at 5.

SRATE



At the close of the Multi-state workshops on unbundled switching. four issues remainad

goncerning the four unreselved issues, finding in Qwest’s favor that no SGAT changes were
m;mxui“ Dr. Griffing, testifying on Checklist Item 6 on behalf of the Commission Staff,
regorymended that this Commission follow the Multi-state Facilitator’s recommendations.”

Na party to these proceedings submitted evidence that Qwest does not meet the
rapuirements of Checklist Item 6. AT&T, in its prefiled submissions, raised certain questions, all
of which were addressed in Ms. Simpson’s Rebuttal Affidavit, Qwest Ex. 48. I all cases,
ATE&T s concerns were unfounded. Indeed, AT&T appeared to request changes that were
already incorporated in the South Dakota SGAT.™ In another instance, AT&T s complaint was

not se much with Qwest as with the FCC whose precedent is inconsistent with a position AT&T

I S B ; M M : M ? )5 - L . g ¥ fa g

aitvanced in other jurisdictions.” In any event, AT&T offered no evidence on Checklist Ttent &
4 oz I , . . . . . A0H

and «id not seek to have its “comments” on this topic admitted into evidence.™

Al state commissions that have considered Qwest’s compliance with Checklist ltem 6

have found that Qwest satisfies the requirements subject to satisfactory performance in the ROC

YD ey T
{55 test,

sroup 4 Report (Qwest Ex. 25) at 92-96.

" Oniffing Direct (Staff Ex. 1) at 97-100.

B

" See, e.g.. Simpson Rebuttal re: Checklist Ttem 6 (Qwest Bx. 48) at 3-4. 11-13.

W ey
L. st &

e 429/02 (Wilson) at 111-12,

e simpsen Direct re: Checklist Hern 6 (Qwest Ex. 47) at 18,
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Wihile no CLECs have requested stand-alone unbundled local switching. Qwest stands

308

sty and able 1o provide such service™”. The ROC Third Party OSS Test process did not

develop any measurements, or PIDs, for unbundled local switching. Qwest currently provides

¥ o

sombinations to South Dakota CLECs, and those UNE-P combinations include the

fledd Jowal switching UNE. As described in Ms. Simpson’s testimony, Qwest’s

naice i providing these UNE-P combinations is measured under the PIDs developed by

“Third Party OSS Test process™. The performance measurements and the measurement

ave been successfully audited in the ROC 0SS tests. The audited results demonstrate

w4t i providing UNE-P service (including switching) to competing carriers in

UL A et ) . . - 310
tiatty the time and manner as Qwest provides to itself.”"

Given the positive performance results for UNE-P service in South Dakota, Qwest has

fied the requirements of section 271(e)(2)(B)(vi) of the Act for unbundled local switching

.
RS0

i the Cenymission should conclude that Qwest has satisfied Checklist Item 6.

(hwest has satisfied the requirements of section 271(c)(2)(B)(vi) of the Act for unbundled

Iswitching. The South Dakota Public Utilities Commission should conclude that Qwest has

satistiod Checklist Item 6.

# See, id,, al 14-16.

5 e, Simpson Direct re; Checldist Item 2 (Qwest Ex. 55) at 10-13,
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. CONCLUSION

Forr the foregoing reasons, and those set forth in Qwest’s testimony and exhibits, the

et sheuld recommend that Qwest meets the requirements of Checklist Items 2. 4, 3

il Dakota,

9] g
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