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tJEflTITiICd STATES DISTRJCT C84mT 
IIZISTNCT OF S i O L !  DAKOTA 

W E P d J  HSI'IIKsHoTq 
"" b.' &,.-.*rm'.-s-".---.~~LI"'- 

U WEST COMWUNICATIONSkq!C., 
r c,dar&o G O C ~ G ~ I ~ O G .  

9 Kt&@$ RIYIWG, PAM PEILSOPd, 
L7&$K4% SC HOE%FEL,DER, Commissioners 

Scmm oFS& Doknfa, AT&T CO 
a"3'f"- TEE MTK)WES"F, MC., an Iowa csrrporatio~a, 

he&y sumroned and' required: to m've upon. a 

at Siom Fall$, South Dakotq this 5th day d A@ril, 1999. 





3 The Comrnissionars are cifizcns sf the State of South Dakota md 

pbgc af  23.crri-iams it1 the State sf Saa3aR D ~ ! ( ; F P ~ .  The Commissioners rqyhtq 

t h i 1 ~  irtr'ra%ate tehwunnxurmicatims srzwlces in ?ha State of South Dakota, 

4. kfendant, AT&T Comrnuniall~ions of d̂re PvGdwea,, hc. 

!@fig bi&4isnace, and other tdecomntunicatisns s~envices in the 

AT&T w s  ds party to proceedings lr~trich we: the subject of this Compi&itt, 

irrdiupe~tlsblc party to this civil action pursuiimt to Rule 19 of the Federal 

Prmeafure, 

5. This action arises under the Teilecom 

U $ C, 3 tS3 a sq,, the United States 

133 1 28 1II.S.C. $tj 2201-01. This Couxt 1i1m jjurisdi~?iton over U 

eP&aims pursuant to 28 1J. S.C. 5 133 1. 

6.  Ver~ue is  proper in this district parrsumu to 28 [J 5.C. 

individual defendaas reside in this district, the] cecporate defer,dmte 

dki-rx*ic;t arKk t h i  events giviug rise to U % W S T s  claims rsccrmed in this district, 

A, I%@ Ta?le;azaall~lmmai~:aai~ms Act (198 1996 

1.0&8$g%gis~es U~der  the Act 

7. fn Febmqr, 1996, Congress eraackrd tke 'Ts:iecomnunicatio 

$40, bM-104% 1 18 Stat. 46, which amended the Comaiinicarions A a  of 1934, 

dat.a~d; Jepmre di.onr prior approaches to seilplatiolz of ioml t 





1 l S~ct tae~  252 of  the Act JEo~ws inrcurnbeoa LECs to reach aper%enrs with other 

t&wmmunirm~im carriers for interc~!~rn~ctioin, access to unbundle?d den~ewts or rmde c ~ f  

wtli?mcnt on d! outstmdinng issues C I ~ ~ C B  the A(IZ cmoa be reached throqh nqatia~ioq a pwy 

w y  $d:~k: ~rbitmtion under 5 252(b) 

I f  The Act delegates ao Stae co~fnnr~~issi~sns 1imit:ed authority to condua zubitmtiarrs 

tmda 5 $a52(b). Specifically, the arbitnation autii.~!oriny delegated to State  commission^, as defifed 

in 4% f,l $ C,, 153(4'l) by the Act, is limited h(i) the, fofbll~wing issues: (1) ensurikrg comp!ibance 

.wsir,h 5 253. of the Act and replatioras of tlbe Federal Commniear~ons Csrmamissiorr; (t7) 

ar;mat'rsIi$hing rates punuant to Ij 252($); axid (c) establishing schedrstes for implementing &c 

itx%srccanrrectiwn ~grwments. 47 1J.S-C, 9 252(c). 

13 Moreaver. 5 25244:f(l) of the Ac;t provides rla8.t any agreement r w 3 h d  through 

w g ~ i u i o n  or erbibaticn must be subnlitted to the State commission for its approval. We 

@an?rtlisdoners formally approved an intercome!ctioa a,lrc;eera?enr belwwn U S WEST and AT&T 

by m~tsy of 3~ Order. Apprwins Hnt,ercomtctiron Agr@crnent dated March 4, 1999, which is 

;diwck6 ai Exhibit El ("the Order"). 'Ifhe Decisicn entered by the Commission. w h i ~ h  is d?.~ 

wbj~tr sf ttYIs Crtmplaint, identifies arid mancllates specificc pm4sio8ns to be cotnirted rsr the 

rog"tfnrrrt which muses present immediate ar11i substantial harm to U 5 WEST. U S wST is 

irwievecli by the: Deeiaion. With the entry of the Order, tRe case is, th~refore, rip$ far 

wijp-leic;%ojo;n. 

14. FinaIiy, 9 252(e)(4) pmvides tha~. "?do State court shalt have jwrisdiaisln to rcvit~w 

ihe action of a State cosnmiwicsa in alpp~oving or rejecting an qyeement undm this Swtbrr." 

='a"brjia Collin tliaeoeforc has p!,enay authority to review the actions of the Coma~isrianer% 

car~ts iacd  'af herein. 



3 5 ,  Seaign 25 P(d)(l) of the Act givcs the Federal Comnaunicationr, Comrt~issicrn (the 

*>F4uq ,,$=:,,' % ? she safnthc3riby to '%e%tabIish regulations to irnplenaenr the rcqLuisementd' of the m:fian 

rq~%&iza& ia$rc;arnmtim, unbundling, and remile. 

Id. On August 8, 19% the: FCC issued a 700-page First Report: and Qrder in 

~mpkmc~3adiot~ oj the Local Lrmpefidion F~OI,~IS~OPSS in the ';"elccommunicc?~toirs Act crf 1996, 

FCC Y S ~ ~ Q E ~ &  NO, ~ ~ 9 8 ,  11 FCC aca i 5499, 1996 FCC LEMS 43 I 2 (BUS. 8, 1 ~ 9 6 ) ~  t t ~  

p ~ ~ p t ? ~ e 4  to dictate to state commissions n.~le:s for reviewing and iirbin~ating isatercnnnection 

erMn7onts arid prices incdnibent LEECs would receive for intcreoim~thn, unbundling am! 

rft;~fc. The FCC Order attempted PO tegulate virtt~aity every aspect of \oml rel~o~nmuwti~tiasrs 

r~%~fipet,itioa In alrr Order dated July 18, 1997, a?; mended on rehearins on Gctober 1.5. 1397 the 

Eighth Circuit inwilldated many of the mles including the obligatice to recombine unbuadled 

iwrork eisments (YJbW", the duty to provide superior qu&fy 13kEs and imerconneciion. and ' 

thg FCC's pricing W I J E S  (whiieP~ the Eighth Circaait fieand lexceaded the FCC's jurisdistiom) A'er 

h t ~  C/fEI,16. Bd rc FCC, $20 F.3d 753 (8" Cit. 14?99;1. 

X'f, TRc Satpreme Court ~ubs~eqarentR~,~' reversed in part and affirmed ira part tlte Eig%th 

Clir~ccfit's dLceisian, conc!~mding, among ather things, that the FCC hss jurisdiction ti, estwb!lsk 

pricing standads. A T&TCop. v. 8swo kll i l~.  Bd, No. 974325, 1999 U.S LEXIS 903 (U,S. 9&n, 

"r 199). A*- .. 
18, The Court ~ S Q  vacated 47 C.F.BII. $ 5 1.3 19, holding that the FCCs ~praach  to 

da$emi,ning which network dements iactarnbea LECs must gmvide uadm 47 U,S,C, 5 25 l[cK3), 

knTJi3n1enttrit1y WPW& md provided cornlptive Ir;nml exchmge cm*ers ("CLECs") wcrh 

"Bi~&kat wccem" ts incumbent LEG newor-ks. Id, 1899 U.S. w).QS at "32-*40, Fir%* rhu: 

~f~ovidz any ~r~twnrk clement that i't is technicaiily feasible to u~shndle,  ;and thrr tfirs ersroneaus 

pmnrpion m$nt& the FCC's interpretation of !! 25 1 (a)@). Id, at r38+*39.' 



i8 S s u a  the FCC wholly failed [to consider tk: "mecesswy" a d  "impairT +w~ds 

irr 8 25 f-($Sf2) bgr f&lIng to consider w;e8~~.provisio1Iiag or av;rilabiPiq of  e1r:rnent.s o~&<de the 

ir~carnbcnt LEC's ~ ~ e t w o ~ k .  In p i m i ~ ~ l a r ~  ttne Cwm rsjaed 

Cl-EC cm~lci obtain a$: elements dsewha~ae. .,% T&T Csrp., 1999 hJ-IS 

Cw~nrt: forcefu11y stated that the FCC "cawat, camistent with the 

a*%i;limbiEby of elements outside the inmrnlbenl:"~ netw~rIc." Id a. *35. 

the FCC's inteprdapion that my increase in cost or dexrease in 

"ifi%pairiwl" im its ability Pa offer service. Id. At "36. The Coleri reasoned: 

%PlF&Rr?rt %&fl request tha mast efficient network element b!l the: incumbeilt I 

d~ imagirta, when the incumbani's failure to give access 

'LmpaiWenr\onder [the FCC's] ~rmbagcfi." iid. at *35. T 

a$ ~ k e  a'w~~s~wyw md "impair" standards, the Caun 

orsiiwy arrd *fair waning of those terns." Id. at "36. 

20, Becwaa no party petitioned for ,review of Rides 5 1.2 1 S(c)-ff), tl'i 

tlte E-ighth Cirea~it decision 1s invalidate these mla, whi~h  had required inwi 

cnrnbinc network elements for CLECs. 

21. The Court held that Rule 151.3 15(ib)-.which grohib 

~amaing  cu-refitly combirsd rnct-\woak elemeiratg- 

14 S , LEXS 903 at *43. 

22. 'fhe Court recognized, laowevr~tr, that its dciisi 

upbold Rule 5 1.3 'i$(b) and the "all e!ementsl' rule arc Itied. Thus, 

dsision to mcae: Rule 51.319 may render the incu 

~ ( 1  $liim unbundling "aca$emic." A T&T Coqp., 19999 

rsxplirsjncd, tirat if' the FCC on remand "makes l h e r  xaanwrsrk element 

VshBF. v. FCC. 120 F.34 at 814). However. eha Corn sated L!E a:: F 
vuroq. &T'tT  COP^.^ 1999 US. LEXIS at *38. 
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#, fC $$ WFST1g .li>bjm%cz~ ta the Cmmmbsi~i~em~ Dwkiana 

L* Gmeml Objrn*lii 

2% fis t k i r  decisions. over U US %WEST'S (ibjxhot~ the Catl~~ssona 

Ga~tfilrisiorn urarfer the Aa. 

29, A.5 r d t  of each of ahe a~ions of the Conm~issi~ncrs, 

w&iaf rk t~rnnil,~!g of $ 252(c)(6) of b e  ACX ,m.d will suffer imanediate 

iadubin:ng I z a s  of its; customer base, tiam to itrr gwd will arid reputation, lo 

b1,si~itil:ty ts t*gati&te with other con~petitors on a fair and equal basis, and 

ebst&3ti&l invesment in its tdet;ommienic,ations network. a result, the 

iz"mqc't,srkn 'in thg :'arkset for l a d  telephone w~rvice will suEer. 

1, Spa~u~Pht Objwtimas 

30 Over r! S %%ST'S objection, the Cornmissiioners 

&c$s;.satx, ~wds~"ed than the inte:r4;um1ection agelement between U S 

"pgsk &~rd cbsssg'' {scj~netimes referred to as a "'most favored nationT* or "W) 

~tif3:ufd ~ f f ~ i w  Al,T&T t~ select m y  terns and conditions contain 

4 1 Ckm U kJ W 3 T s  objection, tfic Cornmissicsncrs arderd 

tb &~3gisn IJ $ FWST rs combine network dr:menns for PaT&'T. 

42 Over r ( l  S W-S1"s objection, the Commissioners in Finding of 

rjalitrion, rtcrrg~iire.4 U S to provide inter~:~omecliion in a manner that exce 

guiriity" %,l%rt&rd r~quired by the ,Act. 

3% Char jP'J S %VESTS objection, the Commissioners in Fin 



34 Over U S WESTS sbjecniori, &I: Cammiissicx~ers in Finding of fa@ 55 $35 rcksc 

w*t&~ti* adat-iS, 'tht AT&,T may collomte ~a!ltlltsrte switclzing units ("ELrsWb on US '@EST% 

U S WEIPs'S' md wt3dd deftxi the: purlpose of the Ad. 

35 Over U U SPIMES'$"s objections, t h e  Cemmissic~nas, in Hinidit~g sf F ~ Q  78 and 1'22 

of %ha Decisial~ required that U S WEST to ptmvide wmic~l f - ~ ~ i  as part of the switching 

dhmAmt and denied If S W S T s  request 10 rwxl~ver the mst of prov;?din,g such feature$. 

kcificn. required 13 5 WEST. to provide dark Bber to ATR~~.'. 

.?r8 Over 1) S J16rlESTs objection, thr!: Cornrnissil~ners in Finding of' Fact 178 of the 

$?*ZG~$QFI, in rggmd to ~0nstm6Pjon cfrwges nrwxssitated luy the cornstsuction, of fkcilitirx Ser 

,Pd3ad4', re4uirm9 rLo.ar XT&T gay ;only those raora~rm~ng cA;qes sf C O I ~ J & O I S  Z I ~ Q  $3 S %EST 

civs&~s to m C Y I ~  user ,pmmmt to Stale tariffs. Under the. Act, U S WEST is ez;lt%M to up&oa~z 

pgyaeear jaf ~:~msuua;oion coas performed for AlI*&T's brenrefilt. 

39 Over G S S S T s  obje~%iow, Cwmm~issionm In Finding of Fa1 i95 of tk 

D$~isi,nn, fo~ind that the axroiehed coa discount siMP be appiied sn ara aggregate basis to dl rwE4 

w f i t ~ e - ~  'This Ciix~sunt WB eiaablisherf as I fl.?i6%1 in Finding ef Fact 196. U S WEST pmwM 

dig%g%a'h& dirlcoeruar's depending upon the lptim8ar .wrvice?s offad. Ur&r 5 %'%",nl% 



4x9 '"fhc C~mmissionarn in Finding; of Farce 1.6 of the Deeisi~rk ordered that the 

t%:9@r%~ni?caian spw,ment beiiween W S %%SiT and ATB'i ixicludf? a c~nfrat:sud pravisi~n 

Iimitifig liability bawmn the paties during a onntra.ct year including conssqu.e 

fux~ftrer ptrps~id~d, however. for liaili'ty for Ic~lst profits. Consequential dam, 

~ V Q R U  *1ht~$, Finding of Fact 16 i s  Znconslstenlt. 

ali! t3.w U $ WST's objection, the Comanissioncrs irm Finding of Fact 

D~eiGoe, osde~ad thae atre interccannaction agrrrlernent between U S WEST and 

p%ui?rlon that BJE remedies in the agreement arc!! cle~~~talative and not exclusive. 7% 

p~avixle nut'nouity to the Commissisn to limit jaatiicial remedies. U S WE 

Y@IIF&@ should be e~tsluaive to those remedies; contained in th 

t $ ~ r ~ m I n ~ d ,  at page 5 o f  the 1tPes;onsidterao Order, that A 

~%.PRX&G% far s vi0lr;ition c~f the Agreement. 

42 Over FJ ti WEST'S objection, thtil; Con~missioners ordered, i 

af S$C@R~ ,Arbitration Order, that AT&T may requirt.: U S W S T  

jptgllee~t~~t property 1iccnue;s on AT&T's behalf 

$ 3  Ovrctr U S WEST'S objection, the Coinrn 

Deeisian, ~rdered that U S WEST shall, to the axtent pemnitte 

%tqi~ent rfcrrnain powers to expand an existirlg iright-of-way to a 

l%$ F̂ A"g'&T. The: Act does not require U S WIST to uti 

BeneQO af' A7'&T, The C o ~ . i s i o  also clemied, in Fin 

~ r u  rewryro? $piact: on its OWA poles, ducts, mn&ii,ts, and 

FIbST CLAW FOR BB!EEF: 0 m E l m G  0 
PROVlSYONS filFd MOLPB,,TlOW OF 

44 U S WEST incorporates by reiference paragraphs i t 

nat;~~f?~k dcrarerte p ~ v i d d  under an agreemen1 approved under this s 



F+G &$) kvahm mw~@ing %1ccamlmurrication~ cain-ier upor1 the sane: Perms and conditions a6 those 

$%r&-u'r&B ta ibg p,gKz%nn " 47' I J  S .C. 6 252(i:). 

;%$ 7;ka K@% provisian of the Ajgi-eenaesnt, howev,srv apparently aliows AY&T r~ 

As;"9&:'f" os dl of ah t&m and mnditioaas associated with a give 

e$ rg&tw~k al.r_tgfn@~rt mmgex~eiilt. 

47 'rk W N  provi,sion approved ~ I J J  the Commissioners is inconsiste 

PP& $b& FCC mIm 

48 U 5 WEST incorporates by relkrence paragraphs E tc 

&*%%R 

Q The &%emteat, hawever, requires USWC, and no 

e&tgirn#$ Sitr gray mmnfir :requc~terf by AT&T. "Shis 

5 C Morwues, because there is no c,uwent, valid urmbun 

cnts vio'latlies t k  Act as we%k 

42 :,$ S WES'T incorporates by teFerence paragraphs I to 51  as if 

S W E ~ B  

$ 3  'Y"b Jb~;reemenn armlav~hial!y reqluires kT S UTST to pr 

T%c%?&~s the "qrjlifil in qs~ality" ~tandard in vioSe!tion sf 18 2 4 l (c)(2) of the Act. 



5$ 'I%@ pr~&i;~alns ;arMndrwy to the Act. 

t r RX"H FOR w m ~ :  IREQX~ cmeD 
COLLWA'FBTQN AND COUOCiiTIga8P98 deibF WdMOm SWmCHHNG 

UN1T"s NOUTPQN OF 4'7 U,S.C $2JP(ib)(4) anad (c)(L) 

53 P,J S r&'EST incorporates 'by refcrewce paragraphs 1 to 25 e if filly set for& 

58 Cat$ad:atinn at tJ S WST's cantvd offices will enable: 

t9 5 *ST 3rd obtain r r ~ ~ c s s  to unbundled eitemenlts of the network. 

nsi30131~kia.f~ af a LEC's remote 9,w:itching units {:"RSUs"), is not "necessary" 

& t~ i~ribc:nk;ltt$ ele~,nrte~krs. 

5% Nsve&nat@%$, the t%grc~rnent lrqa~ijres tJ W S T  to 

itt$t%,&g4) ~ 9 f  tr>~ati~fj af W C ~  equiipmt~~t is not neoessmy . 

%J Thetr: requirements violate the Ace. 

Ff?*P%$ $:#Am PQR -LIEF: UT4PIAAMrHUL UN 



52 Ptrw&nt to 4 251(c)(3), incurnloe-fit LECS, such as rj S VEST, must provide 

~ ~ $ 9  ~ : 1  r~~tanbtt,ld elemsr::s of their netc~cp~ksi. 'The A n  requires inaimbent LECs to unbundle 

a$&+ n~i%"igrSE ~ I C K L ~ R T - S  identified in tj l';i3(29). In addition, a r~eriwork element must be I 

ii&r&l& ady is' ir meets the requ%er?nen~s of 3; 25 llCd)(2). 

$33 3%- Pag~etrfient requires BJ S VIEST to unbundle "dark fibern men thou& tSre 

g"*,,# , l r F ~ g v & g d ~ ~  Pdlad to find that dark fiber wirs a network element, ur that it otherwise met the 

@a~aib;a$ unbuxrdlinp sturrrXwds. Accordingly, the Commissiavlns have violated 5 291 f c}@) cf 

:a% Ace by I ' z ~ u ? ~ ~ E I ~  U S W S T  to uribundle rhrrk fiber. 

&% The Colmrnissionerts also ~iola$a:l the Act by requiring U S %VEST $0 offer vertical 

rwurea IS g13~x of the switching elemant md without cost recovery therefor. 

t$%~etf% 

C ~ t i  Pur,su~ao to $ 25 11(c)(2) md 25,2(d) of'the Act, U S VEST in entitlad to recover 

~ D u r :  f l i i  colts ~f praviding intacomiiectJan to rquesting talecurnmunications m+iers. 

7 ' T ~ Q  Agrcemer~t requit~es AT&T to bear the costs of facilities to be conamcaed 'ny 

v 3 WE&"!' far ATafF's benefit only if eT S WEST could recover such costs fium an end MSIT 

per%.>tno $0 1.1 11 WEST'S tariffs. 

68 Under the Ad, U S WEST is entitled to ~rg-front recovery of costs when it 

pp.tf~'z~rjr, GOY'~SIT~~L?~C)Y~ for AT&T's benefit. 

$1) Accardingly, the Agre~trncant *violates the ,I?ict and the Cosna~i~sionea have? 

cxa.@g$txd their iiumtkirrriky ilnde! the Act. 

$E,VENTR C%dAD1l FOR PXLEF: S,JNI$B7W@WR mGBTSOtl;-WAY HglE;QUtREPB%E%IfS 

70 1J S WEST incorpor.;apes by ~kekrence: paragraphs 1-59 as if hlly sd fobh heeisr. 



'7 D Seaion 25 1[b)(4) requinas all LIECs es provide access to poles, ducks, conduixs. 

& f:~$.hg5eai"+w&y c&q rates, terms and cendi.tions that we cxm6,tsrent wiki 8 224 afthe Act. 

'Ylha Agreement requires W S 'WEST to exercise irs eminent domain powers to 

c*pl@ nn existing right-of-way tdI~Eommoda11:e FI request for access by ATBT. The A n  does 

the3 repaire U S %"EST to e~~:escise its state emil81l:nk damain powers for AT&T's benefit. 

7 ', s ,J T ' h  .&pcxmerno also uwlswfullp denies U S VEST the right to rcsenre space an its 

uwn f&tles, ritleati, canduits, and rights-of-way. 

EfCRTB C U M  FOR. m$HEF: IPOmTS OF mTKRC8NEECTION 

74. U S WEST incorj90rates by refe~st!:nce paragraphs 1-73 as if fclly set f~rth  herei~;. 

'79, AS set 17arth abovet, the Agmernemnt fails to aeqvtire AT&T to intercomect in each 

e#alirlg arm i ~ r  wi)ricIa it intends to offer si~rvice, despite the increwied coa anii burdm PO 
* 

y l i "  

L: ,i sfES"X"iarrd ueltwurk ineffxciencies that a si~gle point of intmmmectian imposes. MO~WKM, 

&F Agrrt.r~~.tnr &ils ro comperrmtc U S W2ST for the increased cost it w1~n1es when AT&T 

idcua~%fi@s aaly one paint csf intercsomwtiun per lI,ATAi. 

7b. 'T~E provisions illl~~wing AT&T to establish only one point sf intercomccdon per 

&&$A w i a i ~ ~ ~ ~  th@ Act, subje~.ts LJ S VEST to fiigaificant additional expenditures Err expi3nond-md 

soZnr?:lrc& kits mtw~rk for its competitors, m~d s~abstmtially inereasel; the risks o f  stmice 

dah~dnfian, b toctcages and outages. 

78, 'rite provisions of the Agreement that permit a single: pint of initwcsnneetio~ are 

a,n@Cgri$ry timael m;ipi.ji;iouss, not supported by the: evidence, and we not the result of rase5ned 

NINTW CLAlB% POW M,kHEF: IdH$CELLAHEBUS PROWSfONS 













































































































































































:% % k g  *@a;& W - ~ B ~ Q  cif w Party 15:k+;~c1C, or m i m s  43mr f~ the can&laljon or 
@f gr'c$ &~W--ir~fjnt.' Bny aM.il;)a.irnn of s hppl. uncibr 8ha pmwkbns mgaporrng 

lhtJd m!m&~Cv:!, Idmitation of /@MI& anti ,any other pmwdns  c?f his 

a f  rj &$$&&% h this A$fm,tw@nt r r ~  ~mtaalmnf or ,rvaivm- of any p r ~ v m  

$-m!@ @@ d9%w%~ B #P mjq &end @mid by an rrPJimr d fffe Pa@ against w!hom such 
4?1a*~mm, DT ms$tnt is dah&, if eril%eb' F%r@ dasims an arnendmnt b this 

th flaEum (ag titair mquce@d wmndmtent. Pf the P a d s  am unable &I 
PY# a~ywM1rnent @&in ff16rP;V (30) days after the iniiisl mquest bF-~ftre&& 

t@ @* ~ W i o p  tfm tvmffclrn~~b nray hv&e dispute ms~Iutb10 p m s s  u m r  W- 
$2 d@# &ff A d f31k hgmbmen~l to &bvms'tae fhs l@?%s ~f any amno'mnt Po this 

c p ~ ~ ~ a  

" F@&rn~lPt 
it! s fww%e?%tdstg sr!y 1irnrt.sfrons in mrnld&s mntahsd in this Agvwmnt,  each Party (* 

2~1s#nrrrdyi1>@ C"-prrTytyr will n&?mndy smd hdd ha/~ml~ss etse other ParPy r!nclofirmified P a m  
chqt, ci@jftl, /&biljly, d € 3 ~ ~ p  and ex~Bast3, t~ldudi~?g n?aswaM 

/fie$, m!8#~)?;1 f8 or arr'Sir@ DL!! of Jibtd, slander, invasior; of 

ggtrj g# RWn&och dwymfant, mpyln'ght, PrtPdmsrk, wruim naadc, bade niiprnt?, &tdb 
I$@%. \WIP ar any &hWr i,nt~f#@k~Pua/,pmpf@ right, now ejristing w b b r  creattkiI 
~a&wte$ are wIflg; mbnddrct by ifi(l. Jr&emn@dj?g Pam, its empIoyms, agents, or cot)- 

;F &# wd~mance~ of IYPk Agrwmtent or the Qlum af th@ lnorCSrnr)lifyi~ Party b 
~ + m ? n  r;ex &iQ@&>s u ~ & r  this Agoctl!WnmnG ln aa'da.onI Bhb !nr$emni@ing Pam wll, b the 
t#* tmt t$ @ aXI@&ljanr$ h;s {ndernnllj! h~smundgr, dcdslhnd any ecan m suil br0llgluE;by a third 
BMy &sku&'d~W iMPrrn$W PW@ 

%iMmt c$ &JI$ dim, &rwsM, Q? lawsoit m~ ln&mnwng Pa* shall keep Indarn- 
r&M Wl? . m ~ ~ h t M y  a& f&w/y ~plp.Ps8d of fk sBFus of tho t l i m ,  demand or Iaswuit 
'T& 1f~H-d w&d h@ve Vlac ,right &J n?ta#n its own wmI, inclblding in-liwsg 



IB under @is Secmn 1 El for settlements or mmpm- 
ny ,rdaslrrn, detmuand or lavr~wif u1~1Ies the hd@mnif$ng 
or cwrnpmrn~s~ in advance sr o n k s  a,% defense of the 
~~nl&fecd to t/-@ Irratmr@ing Party cn w&ng and fRe 
ly nrsd@flad<e the &i@nse In no emnf shall the Igdem- 
jh~dgrrwnl pe!fatning b any suck actigar without ihe 

$#w vH@n &m&'~~ryf dX;i'~e iro&mnifk;icir Paw. 

,r@ 3 fx2 gw~t t  ,&&ti &j#tj~i"Pafly hsve any liabiw rvhbltso~vei- to the other Pafly br any indimct, 
$=BM taflw~#mlJ'aJ, ri~eicbnbl or pr~lnitiva Qlomaps, induding, buf not iifnfi~? to revenue 
JS- @ti'@r&m~tb: h%s fn mnnezction urM or arising h m  aaryifiing said, emiilW or dst~e 
Y-WBQF* {5;admfw~ly, "~~n58q~e3nti81d Igilrnagti;sn), wen i? the sth!he~ Paw has 4xwn 
@$%w&d t & & W M &  of S~JGI: deme~ps; p m t m ,  #at I;ho, fan!qoing &sU MOP dimit a 
P&-$fiG$ Mwf@# to incsi@rnni@, d8fBnd and had !be other Party ham7less ngahst Bny 

patTy, iriciu~ding any loses, mas, fin93 penalties, criminal or civil 
r ~ ,  etxp&nses (iiracl~hding albmeys' Rws) and Const.pucsnPia1 

d I& $hi@ p&lfY. NoRifFing mntnad dn th~s section shall limit either Paws 
@M &wf= br f!) w7HuI or interrtional rnisconducF (indudi17g gross mg~liggnm,l; (i) 

r4aiVj.r b , q +  W#r or d&$rn@p 80 tang~lbk red or tangible pisonnl pmpedjf pmximat(s1y 
onY act EIr omission or fhaf of their re3sptiwe agenb, 
, nor s/s,'ra~ll anyjhirrg conhinod in bhis section dimit the Paribs 

&.&fm&&fraan &Iigatian$, as spciiri81d above. 

@, $$ h&ta~idirtg Me3 pmvisions sf %cltion 19.3, b the E ! x ~ B ~ Y ~  that U S f@Ms ~mta$n 
&rJ@is;rt$ c%n I&bil, ,  .Afi%T sttrill subn~it language f i r  inclusion irr its Intmsfat~ mistail B&, 
#>i: xrr skf&d~niliajrl\jr sirniz~~r to the Iim/f;l'lion of bbb!ity la??guqe t;c~nAaint?d ird U S WESTS 
wtm, end wch ilfl4itgfbxt9; ~P/i@biIi& 61hoN gowm for Cusf#mr cYajnls. In arldiii'or~, 
r@cM<$f@t@adiftp @m pnwiwbns slSL.cllian 19.3, b &@ extent that the Camrniw'on's qlaaljty of 
,@ww ruI-8s p& &r irt)mxPddePs to PIT&T or kgs L'~o~:torners for Gust~~mr  clai;~os, PPPryn 
@#Xi@ m'3mt&9 ,$#iEI# gQtfWfl83 tU C ) U C ~ / ' ~  c I ~ ~ I ~ P ~ s .  

PC,; j rit'b?t$ &~,~mn! s"Y@b Bb ~ffi-%t&f for it# p@ric?d of thtv8 (3) years, snd therf~sfisr shall con.. 
fiVgm m few ar& gly~luss ersd ufiti/ a new sgmsmnt, addn9ssir1g all of fhs t n n s  of this 
Wgf&~p~n&  &winas sf@cfAm bofrwrrsro the Pardi8s. The ParCks;s shal conmsnca nwotit~. 
$&fj& mj w few tgrwrn~nf n0 bb@r than one p a r  prior to tfie expitation of tha term of this 
i.igrwrmnt, @fmr Pa@ may seqtresl' msoiutiora of open issues in accordance 8ith k17M p.+ 
VbT+?3$?$ d WI$m 27 caf mrs Pari A of fhis Agreement, Dispute Ulr~solutiort, beginning nine (9) 
+&Ens p i  to iho ~ixpimbon of this lkgr@emer?t. Any disputes nugarciing the t@nm and m n -  
&tram d$7"x$ FUW in&rrtublnm~on agrlwr)~@nt sha!/ be m s ~ ~ v e d  i ~ o  accoMance with Sedicbn 



b s Bma Fi& i%!qt@dt w i1.5 ~ t ~ ~ f w i s  prtwdrM in any 
W m W  M~&fi, fm mipdMBa!dm CBp@~gc41 shad/ apply. . 

' 4 % "  gp$;'m$y 
*i* q 

s pm$dant 110 this! A~=YPDIIW% U S WEST 
a%~ibin$~ tiw pP~;cctal drange@) of *;ad? iism-6 
ran Fo&rm~nw&m, unbu~dkd M W  h I m f  or 

K? to Lm p ~ t &  on same day PPm 
T She FCC spr 80 bast thirtj~r (38) days of 

~ $ 9  ap@&~b& !&&a!, st@&, and k a I  laws, nales wd 
b @flwrn,ijtm~c ~~ie863r d'gtb BIgmflmt 



iff.? @f *%@ J"C&aAy. Eac& Pa$( (the "Int;l@n~nffyng P a m  shall in&~mrfy and hold tfre 
%*%@ %@f (x& " f a & m ~ W  &,w) slannkss h m  any- end a!/ pnaltigs frnpsfxl upon the 
~ s ~ W i ~ P & f ~  hm@h fiat9mnluil&nw and sha!l, st $fie IncYefnnmng Paity's s&c cast 
&@2! @%mw, flxxidy at ~ & B c @  ~ n j f  qirpmant. facilities or sewices pmk'rded Po ffx In@enr- 
e d d  P@%y WY&P $ha P\g~ib@mnd 1'4) ensum that such equlprnsnt, bciiktbs and servPc.ws fuBy 
1SW$W M$I e4gm 

3% 3 W Wfi& m.~dIMs etM cyBmt~ffs under &ts A g m m n t  shall! be pff~mQ' ill amKiafi'(=@ 

W/#I 8ppnr:pdate jutisdd~:tion, srte,' Phis AgmmnC shall be rinpie- 
FCC In f r~mnnec~~n Ort99r arrd any appI6catrb ~mrnissicrn 

fd &i rr~.mi\ijfik f&' ~ ! b t ~ i ~ h f J  and k ~ l t F & l  k @#& a/! F&ec, 

$,fF!WM Wa't B*& pr9#0~1$nce) of r'bS ob/&a6icins ur~der this ,Agmmt?t In PRt? evefif be. 
-4cf w FCC w Csn..mmn n l l~s  anrrJ mgu!atdot]s zpliciWff to thb A g m m ~ n t  am held 

, and bh@ Parf i~s  sllall pmnpfly mmgotiafe any pmvL 
I arbsnm of wcb !nwaIidabd .4rt wk or mguiatia!, are 

2fiafh!)*s, each Party olvijl c c ~ n t i n ~ ~ ~  Io pmvide ths m m  
as am P ~ ~ ~ i d b d  fjr under this Agmrnsnt. P m M ,  
ten (go! k3usinass Days notice if it irr~tencls to come any 

that is srot at that film being pm~iU(M pursuant 

IY%@ K W  dm d@f@ my std& ,Y&s, ~EIgil/~tb*1$ or orders hcoffb ej%?cfiwe, then the Pa.dies 
~ h @  r;@W*@ dmrrler, Mw4ing 6hIriIity 1br noncompliliiunw with the rew c l a m  or the 
%%% d %my* ab, $Miemin@ acWfi&s no Ionpr requid by tI7e rude w mgulation during gw 

f##? iaf IFI tkw dw$@ und81r ff?% app/icablr: pmcedm!~ set forth in Section 27 
h#.*m 

@g45.~9 @C~#$&P@ 

3 MI~QP MtM fmM@ W asry I;fil~la,y whilkde in perfmranm of any parE of &is A g m  
Fm~r uy eaus4 h y m d  its t.wbiW aand w i ~ o i l  i?s fa08 or meglyonce &dudirxg, ~.~&rnr! 

&@&d#rn* a$s dm&m, 8cls of civil or ir?i/a~fy awthmit-, e m b ~ ~ s ,  epi3!ernim, &nmi.st 
a$, r s d j & r ~ W ~ ,  fim5, @xpIw~rms, ffarPhqrsakes, nudear scc:idenRs8 ~ ~ s S  bv& 

3.ml sfa#~f#, pk4vr blrkiwts, wlcsanic a&n, QMW major er~vi-nwc swnW 

h~rl~mm &a;dli&ts G- srP cw o r n i s . ~ ~  of hn-m~rn ~ n b t ; ~ .  
&3 W p  w C&@P WhJm n0 ptivfwn &IB~I B$ @xg:uSc?aJ pursuant b this Ssc%as 25 ~1168s 

ck%&y w i4&i#& mntMqmn~11)~ Wmof am> M)pca,nd the mrsW and the feu@ 
IY  
4@ d d&y h @w pt3&1mwnw ORB Party's obIigaPdsn(~] un&r &is 
-%wpm% W r!i& tllEI& A3r the ppepmmnm &!he o @ i ~ f ~ l  oh/ig,rption(s) shaC be rs#t&e9 

by Ik,a$i#wP dm@ &?Pay. In the evern! ofslrch dday, &e 
ifs c@i$istnons st e pwbnnanm bwd no 1 s  than that ~ h k h  fl 

%iwS,&W# w m  kr dw;Pa MPrc1r at a lewd wu&aI@nt Po bk4u laver' they pmvW  me^^. in 
&w W &'a Wxx rd@pl!t@ w 6kfrjke OR VJM stoppq@ that mntinr~es for a pnbd in ejla-q 
f.Fk%tLw]&i f&$j PlSPUfS, AT&?" pVltpyr ola,l'adt~ ~repI8ceamnP serwims Ibr thoso mSces efiip&d 

&$We or Mke or worh iSPOppag0, ,in rrvhicfo event sty liabiI& of AT&S"fw $tr@ 
@fif$T$rd mu/im8 &@l! b wr;g,enrJud &IT &d wried of the work sn?ppsgo or bfrw dispute sr 
rw&t Io i h ~  m n t  Ci%'~uch C E E ~ ~ O ~ W ~ I C B  dt!leev or fais"b,rm by U S fiEST, U S S S T  s g s  
!@ fq%t#i~pez p~ffWmr~~ a ~~~( IS 'scr i rn~h~t~:~~ PT38BNIB'r and not k~ror pnavi- 9f 
?$M@$ttrr-xnfilc~&fls; Servims B ~ V B  Hlbb of A TA'r 7". 



T &r&T UB$ (2: % atbp4S-P to @xa$a,ye BSC-~~~OI)  lists %hkt? reflect contact p m m i  -br 

e iWq &&? p&-ntfk3\~@/ o,~&~?J~s. Thesrs lists sha/l irddud~s name, deparfmen:, &, 
pwfis 4m&, ~ n d  f&x number for sach, prson. AT&P and U S WEST a g m  to t?xchsnp 
&$4*-& 1&9 I S  PPS&SLW~B&/~' fi&w68i&3b)i. 

2% 5 b f a ~ p  ld#fnr, md?mmtslp or dispute d'kfm13 th'd~ Pastes. fheir agents, ernP,opes. oRo?rs, 
ar e~%%Ocb i',tWnts /"Dispu1le3 cannot be s@W@d tbtwgh negotiation, if may b 
&JP s&m&q mnd~~d'rsb by4 a sing!@ er8iPr~ttJr engaged in F,8 practice af law, L.rn&r 

dM tfw wmrPk r~t& uf t%@ Amk61n A&fimPfsPn i\s~oc&ltbn ("AWRq. The Federal Arhdm- 
$)bl $$ i L  23' C Sdm, f-16, not stiete law, shall govern the aMrabi/lf)r of a!! Diqwfes. 7hi? 
8WmW mat &&VB %uOPJwty to ,cawad punitive damages. ,411 expdded pmcedures 
& by tibe #A& ricks shall @~JID/~. The arbitrator& awani shell be finaE-and Binding 
a06 ~ f f ~ y  &I c~c~&PW h any cxwpir hablirigjurisdicfkm themwf 2nd shall be n o W  to fhe 
rzmsw?., atMtat9r shl3;!$ dentbmrm w?ich Pa@ or Pal%a will besf rette as& d 

@a m n ~ j q  IBW shad1 be irp m d a m  W@I &&&I) 2'4.1 abows. 

IB &% m m  is stc~tirb t~ arbitrcirti'~~ pornusnu' b Sacfiord 27.1f above, the pnxxdu-a 
a@mW & !hi$ &Wf~#fl 27.3 shall alpIoly, nnohiMstendinp the !her? cumwit rules d 
W Q-w shdi h@ c%2nfd1W Ply the arbitmtor a l  :?ha// ,lk pernitfwi t~ me exteat 
H E -  ffmh k@iow, Eat23 Par@ may sublml in writing lo 8 Parfy, aand that Paw shah' so 

, t~ sn z9t;rmed amount of th@ fdiowing: hPemgatori@s, demands to p m d m  
, and mque,sti% far edtmfmbn. Not bss &an t n  ( f q )  days P R Q ~  to Mie arpiiya- 

&&I rtka&fir@, tC18 Flirsrf&s &la]/ exchangs wibnes and  hibi bit lisIS. &p~sitia# d k c ~ w y  
g ~ #  mt.m hy ths arbitrator. ~4dditional discowew i7lay ]be p~mi t l ed  ~dpm rnut~~al 
gm~tmnf gf &a ParPM w !he det(91lmktahon crf tile arbitrator. The arbitmti~n hearing 
f~rM n & W m m  with Ule provjdon~s of S6ctjon 27. I shall Be com,menced wi&:n thirty 
fN) day$ @ f i r  a &maLmf frx i?&it?afit~n by @tither and sh~sll be held in Denw@i-, 

The a&$lijlfar sh~J! csantmr' the sc;hecfu!hg so as to p l m s s  the rnafter 
dy. 7 % ~  P @ P W  may subtnlit wfW8n b~iefs. The arb#mtor shal ~LI:@ on the 

&ykgI@ by h$aiq 61 WBFI c p i n ~ ~ n  ~Mtth s@wm (7.) d3ys after  the cia@ of h e ~ i ~ ~ g ~ .  Ihe 
b m g  ;p[%mjd in this ~twtian may btr @x&o&d upon mutual agtfeersent d the Pailks or 
by Y~IB a@1mtoi'.u~n a shovfdny dgaod cause. f ie cbcisiorr d the d&itmtorshaN be 
atmi end .esr"zletrsd in EP C D U ~  having judsdkfbn. The decision &,all a,/*% submitied $0 
tm Wrm#s*n* 

2& J At amwed, induding, but no[ limh~I( Co, specilkaBdcans, mkmfiIl~n, phcrtoo-yks, ma,wtic 
l?rw#@fc &p%, df3!#inQs, Skkdil??~, ffXJ&/S, S T P ~ ~ ~ S ,  M,s, k h n b P i l t & a ~ ,  

&&A W&m wwxis, rreqos, financis~f mpria&, alpcg market data, (9) furn&h& by om 
@w?y Za ih &he- ci@aling witfa GU~IE~Q~~TBQ~ spcaBc, fad@ qxtdk, OF CP- 
md&?, rXht?r %Psw CzbWmr inlfarnlefiot GCammun.k-ated fw &re p u p c m  of ~hib0l ian 
&Ww fj6iW~ indushfi, ~PF  (b) in wr&@n, graphic, &+~~i.igm;tEc, or ( r r  fungi&& 
Mnr ard ~?a&@d &t W 4im o?&I&~,ry ws uC~W@ntiad" L)T cPmpfiiefary", w (c] rdeciad 
mMy ~=*tn MIhg ta SW Recipient at Ms lime ofdeIh~,  or by dcfeo taw! ghwn to tibe 
M m n I  t.wthk? &xt (90) days affer &IiV;~84,, ttB $6 'ConWntiar" olr unFmpricF&qf (tshWe 
&wpm# $0 ts *Pwrsdj&v In&tnaWn3, &a1 ~nemairn Pthe prqvecgy d)f ttx? W,sb;fCiwr. ,A 
&$w ~@T,W~~&T P Y e h w  lnfotln@1#,n vial an oral mnn7ut?&aWn map mqw5;a wnt&n ~le,ni%- 



1& 3 st by I"h8 DisaWr" ehe I1?edp&nt shal @turn all tangible copks of FWp173tary 
tiMthlZi&r W e n ,  gmphil:: OF otfir@rwise, except that the Recipliontb &gal w n s l  

my@tm m (7) m p y  f& drt91ival I p ~ ~ s e ? s .  

2I 3 ~~ P~rty s h t l  kwp J of h w  of17111r Paw's I%p&iaty Infornagon [kwnfi&ni~a/ and shall 
LSE &a aitw Paw5 FmpMtar~ :nMmatbn only in c o n n ~ a r ,  with Phis Agmmetfl. 
W&q F%dp sfi%fl O ~ B P  Pglttty's Pmpnkataiy l.nP~v7atia~ for' any opher puqme 
8xmp ugm Sax:& terms and rn1'3,;IiMtns as may lw i$g& ~ , m n  Mhmr? the Payties in 
wng< 

3% 4 #J@W e g y ~ ' 4 : e  @ g n W ,  mtle oigigallb~s sf mnfid@ntialiPy and ~rlcin-use 
wt rJe, mt app?y to such Bm$tFj8kvy lnfamatiorj as: 

E 4 7 mst' tit tin@ dm@t, dkedy kmm to Pi~e R-i~nf fPEw of any &/igaticn to 
kwp it! m & n & j  ~v&~rlmll by wMde,n mmr@s pmpaiwd prdOr b delivery hy the 
5ia-c rzr 

38 4.4 is hderpne4nrYy thtmnjloped by en sfmplope, agent or c:onhctar of fhe Recipient 
wftich i11dkWal is not inmIva[d in any mnrqer &it11 Hw p~rovisb~ uf S B N ~ S ,  
pursuant to &is A g m m n t  ailld dws not have afiy dim.f or indim&amess to && 
Pmpitptary Inbma&on; or 

28 4 6 trsquirPsa' b y ~ w ,  a CW~,  or gaw?rnn@ntal agency, pmvicfm' that Zhe Di.txher IF= 
h n  ~PW $the mquimm nt pmmptly We !%xipliant &ecmmcas awam af lhe 
iiyqt~iment and pmw&$ Phaf tk Rtxipk~~t' undertakes: aii laMal mesums Irr 
emid d@w'w s&i infomalion until ftre Dkdcmr bras had mast~na&e time to 

a pmkhw m b t .  ms Uecipknt agrees ko mmpllt with any ~ R ~ C P C ~  
that m r s  P h  Pmpfktafy IlnRwmakn to &@ dishlJmed 

26 5 8' p@rad of ten (10) yt-sps from rec!@ipt of ?qrisBry Et'lfonnaGvn, the F?w.@ierit Spraii (a) 
L~W IP w~Iy for 114e piripme olp&rn~ing under this A g m m n t ,  (h) h M  it in mC&nca and 
&&C~AW N only to E~OTI~IQJW~S, au&orizt!d contractam end autharzed a,genfis who haw e 
mwd h3 ,"&.,ow a in o W r  to prfonn cndsr tl?k Agm%rwr;rt, and (c) saiiuo?rrl2 f m  
urur8mfzd me or di-m using r n ~  less than Pndtcs -me of cam with mh9 the R&- 
pbx S & ~ J U B P P , ~ ~  & QWP) Proprietary Inlbrmahn. Any authmed ~;wtractor w m! b 
~ltmn &+bw InPcimm is provr?lld must hem e x w M  a k&n agimmnt a~r- 
EPrnj%W iat st7q.m to 2h &ms of P4b Sf31s!ion. lvlh€M?&%PBClq the fomgmg, & &yy 
.$I?# p n M  ixhmni% ncBticrs d ~YIIW (21) 5uShcss Days to fh ottler ctfthe hbnt to pzwi& 
Ptupmiiaty 4 ~ f k i t m a ~ ~ f f  Bsl a gommmnltal a ~ m ~ n t y  and the P a r k s  shall mwra& m 



at law w In aqufty. 

rs &Pained By vrrtue of 4 . ~ 1  lnfemnt)i%%m or any 
all be Btte Dkdasefs Prry3&tary It-ai. 

any puqmse exmpb p~rlSmance of &s ahf$alions 
um w@h such pn'bmjlanee, SfSali be d i sdmd mIy tg 
d %uih&z@d agmb w& at need ko Icnm, ilnbsss; the 
Imr b d b d m  such ~infimma&?n to the Pteci@rrt par- 

of S d k w  ;!!ZZ(c][) of bhe, Act. N' the IHec@ent -& ,& e&@hs 

(c)(2) and, bi fl'ls strent ,w& amzalim is 
rfdrdwe bnty such inhrmaatiotra as $he DWwr p-s 
mily lmf use inftgmration that Phe R2~1jAenB has aMeyse 

rxfion i& $?erfonnanar wn&r Phrs Agernent . 
2% d E%m M MRIO~~I,C@ ~ x p m ~ l y  pmv~&IXJ in this S.w&n 28, m&i~rlg herein shIdI be cansfrued 

rb d BMP P ~ d y  with m s w t  ti3 its swbsctikr ,infoimatian un&r ~ I Y  
&w, ur#uding, witbuf !irnifijifion, Section 222 of ft~e Act 

9 r$&Mm &fry o&er pmvisbn ~ll 'this Agnw~mnt, the F)rpg,rietary 1nPcrwnaf-b~ 
A~W-T rp6h?is A g ~ w m n t  shall 8F6,Ik to aN PropMary Enfimcition filrni*mi by 
Pm Mi& 4dM71 Of mfieJentialfty or pmpktary nature at any tine. 

$@ Y h % w  8$ B R J H ~ ~  pmvided hemin, all1 noficss w other communication tireun&rd;1& he 
d f@ hhii~cs) hen duly g h n  M m n  mad@ in wMing and &3r'iw1:3& in pemn or &pxiW 

n Md%d Bfabs mail, cgrtitit3d mail, postage pmpaid, mhrm rrmipt mquostscC, ar 
ml@& &ry pmp8ld ~ w m i g h i  sxpnsa mail, and addressed as fcrdi'ws: 

C&py m: Vim PmsiiasnltU S Sioux Falls 
f25 S Uahota Avanue 
Sioux Fa!Is, 817 57794 

Ccryx:" Irs: U 3 W S T ,  Inc. Lbaw D@pari;ment 
Att@tsnPkv~: General Csuns~! Ir~temnnecti~n 
!lMi Ca1'ifornkl Stmet, 51* floor 
~%~vesr, CO 8O2Ua2 



$%I 2 @f~lt?"&n%i & & @ V K ~ ~  i% ggCEt~Sd to ~ k 8  r'rdde, a ms'pt  of Ss~cch dt3I/~i!eQ' shall bbe obtained. 
T h  -&&i?@s to !,which mEms or ~~;,rnrn~uni~ations may b8 gi~en to either Party may Be 
cai@irm &y , w e n  (7) days W e n  nofics given by such Parly to irhe ob3er pursuant PQ th8 
$*?&Q 29. 

342 1 r%%r FJad,?y may as$fi,  transfer (twht~thel- by opm?ion d law olr ~ttfiemke) or &&ate 
&& M#w#mnt fur ~ n y  ffghis os ohl@aiSions hemonderj to a fthird ,paty withrouf f h  prickf wit- 
&M &m@nt ot'lw sthetr ParXy, which cl~nseRf &aI4 not be urareasrinsfAy withheld, pmviiW 

d f  ,Paat?y may e&jn rhis AgmrrPent to an AIi'iate or an ervtr&y un&?its wmman am- 
Yvd w an enw qurning all or s~lbstssnfidly a l  of its assets areqt~ity by providing prior wr#- 
tm n&c@ tg the otfP@r %fly of such ~sisignmnt ~r tmnsb'~r. Any a!fempted assignme!?! of 
&Mder WBE s fmtp&mit"t@# under the ~ F O V ~ ~ Q R S  d MAS &?&OR 30 IS void ab inidio. Wrthaut 
&$Wflg $& gi?w&& of bpi@ &orqpY'ngd fhis dgmmertt shad 1Se $i,ndi;lg upon and shall i nm 
b fils X;~~MS,@ c$ ~ J E  PmIies' ~qxtctiVL? sumsom and assigns. No assignme!?t or d&ega- 
fm &W&ali m 4 b ~  the assignor nfifs obligations under this I\greefWnt. 

30 2 if isfi,y a&gatm d hl S :VEST un&r ikJs Agi'teernw?t is p~rPcnmtl by a su~"c0nfr;acbr w 
Asr'sfrs, 1$ S WEST skbefl mnmh fLr@ r r ~ s i b l e  h r  the ,w&mance of thh Agmment in 
~ P ~ I W  wifh & tqms and U S M!ST &!a/! tm soIeIy rnSpnsjbk faiipap31~:ts; drpe b its 
~ & m o ~ f o a .  

2 #soy @@ation ofAT&T rm&r this Aglmmnt is pnbrmed by s strbmntracFmo~Miiab 
A T&T $half w r w i ~  fuIIy wsponsibk fblcarr the p1f6np7anm of ?his Aigmmnf in atxwdancs 
rurik @ bm%, and AT&7 &@!I be sde1iy ms6,ansiQie for payrmnB dm to if$ w m h % .  

st* W@W&*~% 
St ? ti 6 WEST shal mnulrsc4 ali activii;ies and intePPEda~s which a,% p~~ tbr under this 

Ap.aaCs~wnC M h  /AT&?* @~sbowrem ir? a ca&r-ne&aP, nsncp'iscn'mlinafufy manner. 

3 4 2 U S WEST'wnanb that it has pmwideld, and dunfig fie F m  of lf is Agw,rnenl18 Mi m 
rn Po piqvi&, PQ ATdlT m and con'upleh ayks caS all mabFj3if qreemk?ts in @if&& 
M W f n  U S Ws" 7 e M  any fhhd paflly (including Afiiiekis) prmiiohg any t%vv&s to &11$6bT 
wf Lr,W~aN01:w under or~atbad to U S LViZSlrin mconm-n 1.m U' 5 UrEST's~pet-rn d 
fi& &.m~f, m- fiwn w k m  U 3 bMj:S:Sr has obtained Ikemes w other @hRs: w s a f  by 
el 9 WSY" Fa pe%f&m 4s &@tim w~ndef ihb Agfuemnf, p m , i M ,  fmmr, trap 
U 5 c E S T , m y p & ~  such lidgmrnl~nts under appmpxr'a& prn~tediw onhr. 

Wf@@H 

32- .I. I ifw& materia! b m b  is br ri,on-pamnt of amaunts due hetw~psp@r puwaat to 
$BG&E 3-2 of Part I$ al ais A$y-mrnn& breaching Fbw st1311 CUE sirch Iw& 
@& &i@ $36) cakndar clay!s of m&ibag such rWike. nm.bnua&ihg Pafly 
&dd b ernrM&d ?o ~ ~ S I Q  ifCI ,1(~1lailpM8 bgd and eg~~itabk! mlnedlb for su& 
lm~ch .  A w n @  olbputwi in gac#P faith anel b&bM or mb OR &ah naf h L%~W 
*i;ilptwn& due ,bm~~ndeT(( br ithe purpose ofthis pmKisif,~o. 



hmsh a d  the b.ma~:hibr$r Party shall corn such bre,!ach to fIi1&1 non-hrea&mg &my's 
axwx~8.M sats&?cfion wrth:n fen (101 calendar days or Mth~n a p d  of time equ+ 
whn: b gw applhMs intervaP mquiwd by Phb Agn:?emrut, whichev~r is sh~?er. If 
t b  bm&2hing party LYWS not cum such breach W,R !he appricable time priorl, 
the n-m-/h%ecOing Party !;nay, at iPS sale opt~on, ternrinale this Agmmnt, 0' any 
p&m himsf. The lnor~bni!ad~ir@ Party did be enfiiied to pursue all availabk &a/ 
arid &quAdM r~magdbs far such bmach. Notice unclw this Sum&hn 32.9.2 nay 
lm ~mr1 e ~ t ~ i c a ~ ~ v  or djy ~bcsirnile, pmvded #?at a hard mpjr or oiiginsl of such 
m i  & sent by amigh l '  d~livery s@rwi&. 

32. F.3 ifsuch yf?a@fIal bmach is fir any other r%iluuv ko perfom in a m d a n m  Eslit~ this 
AgrIbfnent, lhs breaching Pa@ shali cure such b ~ s ~ s t i  to the nold-bma&ing 
%dyb mesanabh setis&r:n'ion withit8 rb@-&e (45) ciskndar daps, and if it dms 
lrmt the nokbmaching Parfy may, at 2s We option, t i i n a t e  thhs Agmmer~t or 
81iy p&fl$ .bmcd The norr-breaching Party dlald h tntitled to puwe ail svai1able 
kgaI and @quitaMe mm8di1les fa- such bmach. 

32 2 Thb Agwcwont may be brniw'aajM by s%h@r paw in M o k  a? any time on@ for caws 
upan sixty (60) cakndar dayso prr~ilrae W e n  w~'cice.'~ 

2 2 in the! event of any ferminatian m&tr this Sectioyr 32, 81 5; WEST and AT&T 3,om (a 
~wrsP$ lo provide k r  an uninterr~upted tmns#ion OP services fo A?&P or another ven&r 
&&n~lrMj by AT&T to ihs extent Hitat U S W S T  has the ability to pmvic:e such 
n w m t k n ,  

$2 4 Wfwifhstading any t@mhatbn Eaeraot the Parties shall cleratinue to mmp/y w ~ h  their 
'rz&Igetions undw !he Act. 

in f h ~  tweut It S k E $ T  fails to switc~h a snbscn'hes to AT&T service as provided in this 
Agwmnertt, U $ klESS'sharll mimbui%@ AT&Tin an arrmurrt eqr~al to all fees paid bx wch 
dutdscribgr t~ U $ VEST P8J. such fa~l'ed-tc~-~tmnsfemd sewit-ms from the time of such 
bkil~drn to switch b the time at which !he swbscribar svvifch is act%mp!ishud, TPtis santedy 
ohal/ h h WdiPiinn to all other mrndies availab/~ to AT87 under this Agreement or 
offr@~n'~@ ~V&~CID&I~,  

S,2 N/ rQ!?t$ d &%mioalicx), cannsllation car oPAer mrnedies pnscrihad in this Ag~mmont, or 
a@it+rwt's~ nwi/sbl@, are ~ p ~ b d i i j t t ; ' ~  and am not iratsnded b be @;fc/Usive ofother rem9die.s 
10 -&WY tks injured Party may ke enlitled a9 law w aquily hi case of any breaci~ or 
$f~rm&@nod bmach by the Qlh1~)r Pam of any provjsion of fhis Agrwemanf. Use cf one cr 
n m  r~~mtvdbs skiall naf ber use of arqy other mn~edy f01- the purpose of enfoming Upe 
pmtvszioux of this Agmarmnt 

3% *a&%#% 
. f MQ w h r  ofipny pmvJdons sf this Agmmcmt and no consent tc? any dektu& under his 

Agmrmnt &all lw effechw unless fhe same b~sll  be in writing and pnyst~dy e3#txu1& b~6 or 
oh7 of Party against whom sluch waiv ef or consent is cleitnsd. 

.%,Z Nr~4 (;agrr?:e r$de\z151ir~g ~1r faiI~dm of c~tfihar Pafry to sthctly enhrce a,ny brm, right, or ci~noi;@,7n 
ol'fh6 Agf'~i8ment in elTy ipaistiafI~8 shall b c~fistrued as e pn3a1ll~1/'diuer~1~relir,quishmnt 
@' &uch t$rm, @h1 or ~ocadifion. 



W 3 W W F b y  $%it% Party d s n y  default ar bmach by Nle oFher Party she// nsi be deemed a 
W m b 4  d my o#?@r&feuN or &!-@soh. 

% 4 By Qn&,Wg &t(3 th& Agwns18b)f, neith14r Pariy w a ~ e s  any nghf granted $0 17 pursuant to the 
As:l 

3 Yt#EP p-s DP this Agm,mnt  at@ for the hrmf i  af he i3ar&!1s hereto and not for any 
aW!'pmp; p-, howwr, that this shsd nut be mnsimec:l Pa prevent A T&T tiam 
pmMm 2s T ~ I ~ v m u n ~ F b n s  %rwices to otharr c a * ~ .  'This Agmmen! shall nct 
Dm-& anyp@mn mt a htbmtc) with any remedy, dain?, hi,abi/@, mreirw~emnt, 
&&M d $am?, w &rttr8r&ht in excess of those existiny ~f&out n e k ~ n c e  hem&. 

8 WyDi@&$ %cr~rriQ~ 

7 U 3 =ST wifi m W b  e ~ w 9 ' ~  kb appmwd l x ~ ~ ~ n e l  OD I j  S f~-S lms  biMings. 
AT%T k r n ~ d i b k  kr the raction of &s ernplor/ms anariOth63r a m &  nmAT&T' 
p1:hofdrm/; 1; S SVOT mqpn&&e 60s tho action d fib empIoyws acd ohhar 
aolHkuirrdd mvkll' S VEST gaet~dnnel. 

36, g.2 ep S WEST wrill hnirsh Po AT'BrT the cumrtt name&) ar~d bkphem numbifs) d 
tiws~ mnwdl s u ~ f v i s o ~ s )  where a p h y s i ~ l  CoiVocratim am~ngenwnt exist%. 
The cantrisll a.W s~dpwisor(s] will b&? tf)f,e only U S WEST empbyw6s) & 
acc@sx !a A T$T C d I w ~ o n  space. 

3$,1',3 11 5 WEST wiII comply af sC times with iU S MEST sewn& asld safety prclicwdums 
aP Ith@ kd&@dal mntml oWScre l m h s  where A7"BiT has physkai lWotji3- 
errirong@#ants, 7%s Parties MI/ m p m b  to andpe ,!~curify , w x ! ? m s  of ea& 
~,tnpar?y to eewali,~ab ways ,in bvhich secf~rity pp0txm'~'r~s of U S lA+f ST nty  
snhanwd, 

36, t .4 II S VES'T udll a k ~ w  AT&T to iflspd or ctbem its pRSwcal spaas which ~KWSB 
or rn~jtain AT&T+eq~l@menlt aa equ@me,nt encbsures at any fim upon mpkstkw 
og #ye ph~tsiml CidIocatAm q~?rota&n. Upon 6d;on@&m of Be twrilki nut of,m 
phjclsfcsl spilscce, U S VEST' M!i Burnish AT&T with all ~lteys, emy c&s, I& 
~rntrinations, 07 bpt%e? rna~briak or infomation ~ d ~ i i d i  may be wMed to gBjR en*@ 
via , d i m  ewss to ATBTs; phpkaI spat.  

JB 7,s U S W S T  agm5 to ~ogici31Iy partiton any U S 'WEST mmd access devicet 
sptems, wbthflsr BbrneP~z w ca,d macbr, or types t~whieA am eli~wdad kk~spbIBy 
or m h a n h l  &@d Imk3: on a x ~ m a l  and w hf@mzld ckms tcr qrams Midi! h a s 2  
A TeE; T" 6qtaipmnP. 

36,1.6 11 S 'WEST B ~ W S  to jiPBlt the ktys u\wd in its keying syst~jlms &r gtams ihd~M 
wnt8in A P&T ,quipfnent 60 U S MEST sw~erv is~~ '~  for the ~-p~ieiik! hc,#Sjy IfC: 
ram~ywpc:,~ wtx~ss only. ,~laT'a$T ,shall fur%ar ham ahis mjht 90 chgngxk fw,k w / ~ m  
$Ismdh7wd nem,eMy fir tha pfabcti~n a'bd sawrip( of iiS ,?h~~$&af spaces and d 
pmvMo? me U S MEST S U ~ ~ ~ S W ~ S O P  with the currant hmy. 

U 8 k%$TIU%L1' - ?jotn'th D&ka?a ;Yl7RB 
-.pW 28 



$6 P 18 t/ 9 &EST ahd maw ernu$&o~&?~' access f?mn passenger-and Ir%ight ekvators. 
@wWhzrI&it&s and s,caes aW&h mfltain os hwm A?&T equipmntirjr eqil&,m~nt 

H this sam mBnmr a$ U S WEST pmviies such mnti-d far its8If. 

$G I ?;" hr' $3 i"%E$r wiCI ~rnwkb mificatim fa designated AT(e'Ppmnne1 to i nd iqb  an 
mud cwr ilftdwIW f&cilniy i:~m& @FAT&f physical space in the same b m  kam 
ws aj S MSrprnWs such ~acuWah7 to beK 

$?= B*WW @@c@fiW 
Jr" 9 W E WS"l"Hptc1- an appmpfia~k .and %~@ikb.nt back-up atnd mvetypIan 8rr b ttsed 

b-3 tW mnt  d ff $ymm &durn a,' em?~pncy. 

% ? t $2 %BT Mr&# make swaLible b k41'1%l w l  p s n t  and tidoe i'mud ~ ~ a ~ i ~ ~ l i b ? , ~ f  mwme 
I%X&JMS fiat U S k"d,FST pfIoMes to itsIf or OWLS. lWse & a & ~ s  kvdude, 
;&@ to. 0p0mPar smenirrrg lcoljes, inPwmaPim dig& 29' and 70' which in$&& 

prasn am' GWOf'pay p h m  MginiistirPg line types re-eljf, accordaneuith hrre 
m~r&&&~mrtit$ o&b9Cdtsd b-y ,?be FCC,:,. mI blacking d domestic, ilrtemationd Nceki~Q br 
&ms .nand pcpWorbm, YW, NPA-97'6, and spcidlc line nun~krs. LJ S W S T  shal 

~d acceai ta !mud yrem1rtiop7, deiec!!ion and #f?)"QI 
0pera~~~rr-s Support Sysfffms ("OSS 3 wE8ieh include, but are &f 

3 &$ $Rllt 69 !he flCWliz4 

,% 2 tWW;liM w 3rr)biiIabk r~venues tsts~~iriny fmm, But not confir 
&wrbw, tx&$naI 17eWrk muting em3m shaM Be the responsibih 
m& mc 

irgis& 

6 T ' !  ~~J ,~k$d/ wpik c=pmtiveIy fr3 ,rnibldwli~@ fraud ~asmciiikr 
EMS, caI11ng c$nl calk, and any oWr semirks mlafed !o thk Ag11 



4Q 1.1 'C@dksc~&!t" is f? ngbb of AT&T to abtarvl dm'icetwi space in U S WEST L.& 
Sstrvrrsg CMTm (LS6) or othelv L! S VEST locat~or;~, hrJudng, but not 11rnited to, 
U S W S 7 '  $Wving W J , ~  csnlter and tandem 0145ee3, as we\/ as all builcI~ngs orsimiIar 
s;tnrdums awned af leased lby V S S-ST, isrciudiny #rose on pubJic w!igfitsof-way, 
f f ? t i d  trwm iJ 5 MEST ~~sRv(:,rk kciliths, including, But not limjled lo. wa~cdts 
wto i~~ing  l a p  rancwntratoia or similar S ~ P L B C P L I ~ S ,  anld ttre! right to place equ$.wrff 
m suck $p@ces fbrth? ptlqx~de,~ dinFermrnn&lion with U S MEST%; network or ' 

~cmxcs to U S 'WESPs U N S L I I ~ ~ M  PlefWK7~k Uemn&. i.Iwatjon also indudes 
U S W S T  providing m s o u n m s m ~ r ) ~  b r  Phcs opetation and econmzieal use of 
COdEw~ftw' @Qupmnt, as ~ ~ I F J & ? I ~  ~ I L P M V  in this SWian 80, and bjr the A d  and 
FCC rules. 

60. f.2 CuTtocation ks uRim h- network i M e r m n m n  b h r e ~ n  Be Par&s. A?'&T may 
ems mm tu o&%er cd&mf& parties wia &ciidi@s gr.mvkbd by I1 S WEST, 
, c m v M  that AT&Ts uriFmllted q u i p w n f  is also usad for intemmnedibn 
I 1  S WEST w awsss l~ U Si WESTS r~nQuno!#~ N@h{o& BemnlS;. 

$0 1.3 AP&T is ms~x,nsibJe hXbfliri~lirtgl i!s mm .orl~aseb' hciSt&s to fhe CI S NEST- 
~ ~ n a t e ? d  h i n t  of Iflt~FPrn!? CP013. U S V&3T wi!: (%fend AT&7's facs'Bities Prom 
the PQI ta the caM w ~ i i f f  w~\nin the wire canter. ft ntxe-ry, U S WEST may 
bring f ie ,  facilities into mrr3pl~iance with U S W S K  inbmal fife mde &anilia& a,?-& 
%xf@nld the ~ c i l ~ s  fo ftie aillim+t@d space. 

40, f I$ AT&T will bt3 prna~+kjed W4 I;?) points d ~ r ~ t r y  into Me I1 S WEST wife cerabr m4y 
when them ;em aP bast two 1(2) exisfing 6?19tfy points hi- U S WSTrable and 
t,h@m am vacant r~hnhnm Cjlvcts in 69Ef1. 

dB.9 A$ AT&T may lea9bwW tmnsim&ku-~ qeaipmeitnt (incCasding DiitaC Crass 

IRB5ws. Bd S MEST is n d  mquimdl pcumk Cdlmtixrn sf 
to pmwidl~llr6 @nhancM %@wicms. '"TIST TLISP identify what 

qu@meni wiil bs ins&~eQj, Itu a!law for. U S VVEST to ruse this irrfarmatb in 
onginwmhg fPhe power, t?m~l'bding, heat release, en~rrirunmental partimiant lew3: 
and i5MAC. 

4Q.r.B AT&T W %Otag armrant ;nn@ typa of quigme~~Z it rrlwKn$ mmsar# in' 
W mWaM 8~~ in oolmW~see W h  FCC Rukn and Giesglrshajsm CO S 

do. 7 7 f i ~ m d  I n W  1~~POanm1 T@rimjnation (EiC Q. rek~mtn?ilnicaW 
L'&mnmm bdWm A'IrBb'T's CObh-afed ~qui~ps~ieiiit and U S &EST's r~etkmk 
may be ixam@is~%d via arn f i p d e d  int?;i~ira&,n Channe! formi~~afhq 
g/Cn, This ok,mnb can bs at the BS-3, DS-7, DS-O,, or any shtr Wnicirly 
fe,WW &wl, sub@ct Po ~1'~edhAIoPdl disrJm~rra req~imimts ~ f b %  FCC, &&in$? 
r h ~  U S swim Po whM P is mnnecbd. f i e  I!enns and r n r t c l ~ ~ ~ s o r ' ~ ~  
~ZJM~OY EjCT am h r n ~ 1 1 t J  only fa tft8 ~ x t w b  tfiat it~tpy ere agnW ba by the 







~aw? wmemn@mflf ts possible if 6J S WEST den7~nsmtes to the Comm!ssron 
!Yi&r ph,yscal WfwaBfm is not pmctical &f t@chnic-dtI masons ar ix?cause d swm 
fm)&Bt*3n?i, as prsvkki" in Sscfion 254 o(6) d me Act. A T&T shali pay a pmmted 
a w n t  ~ b r  expansrba, dsaici space. LI S WESTshail pmvich such ~ Z ~ I C C A ~ ~ O P I  f i ? ~  

p o w  sf 1nt~lmnm::a~m or access CG uur7bunciM Falefw~rk mmnts, except 
&% ot!fefivse mutual@ agreed to in wnti~~g by the F'atflk?~ or as reqlr ' rd by fi5e K C  
w th? @am;nWion sub~ect to the rates, bms and contiitions of firs ~ g m m e n t . ' ~  

4 3 I f U 5 WEST Shad/ pm# A T&T to use w3njiors ftxra1i teqrj~revJ 
e ~ g i w r i n p  anal installation S~BN&S ia:~wc~af& with its ~~!/sc;cted 
qtripmnt Wiah am h n g  COdIocaW by A?&T pumffdrtf to 'Bk 
r%$mmnP. V4Wn one hundned end Iwlu?y (120) dap  of a re$wet by 
either U S kE!!$'T and AT&P shaI1' mrnpcx;o and agrw scl a list sf 
appmmd v@vsdfi en&or agnw or? mir~imrnn qualifications for such 
&x3ntmcic?n wsrstent with dndusFry standi~ds, such aagmmnt rot b 
be urop14asonabi;y wi&bteM. h the etent s ~ c h  agmrmn! cannot be 
m5chtsel and f ie!  dispute msdution process outlined Iseeiz has rmt 
aaslcluM on the &sue ofappmwed v~ndor?~, the IisY of appmwd 
wndars maintained by bJ S WEST as cf thte E%-he Date of h e  
Apmmenl shail be the def??ult list unG/ !he1 corldusjon oftthe drsgsuk 
~sel&n pmim. 9f U 8 W.ST objarcW8 to a vendor, U S MEST 
shai! kawe the bredan crf p m f  as to why the vendor is 
lonaceritptabk.'" 

603' 2 !&%em kP&tis wirttta/iy ~ ~ c : ~ ~ t ~ ~ '  in a premis&s w19ich was hiti(?JIry pn?pa& hf 
rcmal WIw&iart, AT&T !nay @/WE csnkss if is not pmrzticaf b r  t h n d  masans 
@- ~ L ' P ~  Ql'sg~m lirniYaikdcns, to convert ds wirtual G3Jlocation pnysiml 
Cc@mqtian at srach pmmiSr!li in which case APBT shalf mrrlinate ihe conshWp. 
arrd marvan~mnt with U S MEST of its equ~pmnt {!DLC and I m n s m a )  ;i?W 
wad& br whch AT&T shall pay U S MEST ab a9piimMe rales, and ptisumt 
Pb d b r  termls and mr;difbr?s in this A g ~ n ~ n ! .  In ac:fdLtjon, a# appkaMe 
p h y w l  WIwitiotr mumbly chatg.9~ shali app!y. 

,W 33 A T&T wIi be & I d  aecx?m Q the PO! an non-disximrifiatoiy km.  A WT n ~ ? s  
snb r,s: mqmxriiM Pbr 2-lie bstahabt~cm. maintenance anal p i r  af its qu ipmn f  
l m t d  Whin the space mt~lM from U S WST. 

44,3 5 ' P M  #H'niw~~m sPantslard kas;aBk amcurat d floor space is urn hundred (IQOji qtwam 
fmt. A X T  r73u9t sfio'en6Yy ,use fhe kw@d spam am:f no m m ~  than-fifty pmmt  
(+!W%] of as Wr space may be d~md for storage cabinets aml ~ n h *  wdixxw, 
AT&T aM U S W S T  may mgc~&ia@ direr 3ctera@3 etmwnx3nls on a caw-by- 
m a  bas&, AT&T may stwe spares within1 its codI0~3ti~11 qxtca. 

- "'- *y,- .-----re 'i;.*r--llrr-- 

l& &o bw Ei@P& Csm& tkci$iwl, the Pm%i@s zgwe ta &let@ the fol;t36ng. U !5 MEST will snabb A t & f  b 
&~*q wm CK nwe u & ~ ~ 3 I &  ktfW. Etem~nls Ihm~a~jh phys~cal aollczatiarr arrangsiwrrts conststerkt itw 
~ 2 z ~ m ~ q  - f " m m ~  et fair. &mewcent. 
$ 2  i?-%wF%i Cj;rc&~ ~1 page9, Pamgr~ph 57, 



(4 Z W ~ m  &teceisn and any other buddhg \wde rquimmnt. 



dar days or as smn as mamnabiy pmchkal amr the? receipt of wnlten~notiee of 
noncomprlianm, U S MEST may have the qu@merr~t mmovssl or tho mna&;sr7 
mmf.& at AT& T s  expsnse. 

$0.3. $2 4J1 daring inst~~lafion, U S MEST reasonably ckt~rnmes that AT&T activities or 
@quipmnt am urrsafe, non-industry standad or h wdatkm of any app&abb izys 
or regulations, U S Ir%EST'has the @ht Eo stop worlc unfil the ~uation is mme 
d?d. If such conditions pYse an immeahb thmalt Po tk? sa&& d&u3~0ramI, 
inted~m M the pehmence of W S WEST'S m i c s  oBliQaltrond, or pss an 
imrn@diale fhmat b fist3 physical inPq&v of the cr?ndu# sflent w the cat&? Ijciii- 
ties, LJ S WEST may pdcm such &r anrlSix take sclim as is necewiy  tct 
mmd the condition st AT&T's expnrw. 

40.313 U S VEST s h d p m v i d ~  bask Wephone ~ , M c 6  W&'I a m!7nsCfiion jack as 
quest@$ by A P&T hm I1 S MEST fur the cokimffd space, IJpon AT&Ts 
mquest and fQ1Jmh~ the riama! prnvisiorring pmm~:s, this sewb shall &d 
a~%i/ablt~ art the A T4iT cdlcrcated space on the day the space is turned 06mr !a 
AT&Pby U S IVEST. 

N.J.14 Wzm ~vaiIdbIt?, U S W23f shail pmvide a w s s  to eyewash stations, $atb 
m S ,  and drinking water withifi !he 606domted hdlily on a ti~i@nly-fcwr (24) M u r ~  
lt#9?- day, sewn (?) days @w week basis far dT&T ,p?irsonnel and 2s designated 
sgonts. 

4O, 3-95 U S WEST sha11 pmvi& ATAT v1titl-1 ~(mtfen notice fim (5) Business Days piorto 
Phw@ iastaoms wbem il S WEST or its subcontmctt:rs may-& pPforming  ark 
I h 9  muld ~asor~esly pobrrtiaE& affect AT&T's s@wic!e. U S &VEST w@ make 
m w q a b l e  efbfls to hbnn AT47 by CeC~ph~m darry emeqa3ncy m/st& s'dhi'y 
grrbr b the start of the actfivi!y that U S CEST or its subcontractors m ~ y h  per"- 
formiq that WLB~BY masonab& pntentiaily afkct AT67'3 S ~ P I ~ X ,  ~ e )  that ATW can 
take any e@rp;un mquimd to m i t o r  or gmtect its sewiw. 

4d3< S.96 U S CEST shalB pmyddar in!bm?aCjm regarding the lm:ation, ifyFbe, and cable 
t~rnlinathn mquimments (li.e., c o n e t o r  type, numhsr and type of pairs, arwl 
naming convention) for U S wS-iT'point of tenminaticin t'c! AT&f within fh (5) 
Bubness D ~ y s  dAT&T's acceptance of &I S M/EST:':E quote ,'or col!ocat& 
space. 

403.4 7 U S IfEST &aW pyryyide the dimnsbns hwATi%T ~)(~ib&~ planf fi44r iagress 3M 
egmss hto AT&T mIIwtntd spam wifhin five (5) 6u:jraess Days dAT&Ts 
axeptanm d U S WSThi quote for cdIocateaF spa!%. 

80,3 ?W U S W S T  &aaW pmwich the sizes and number of pottvetr f@&m fw fiitct 
dI~aetcrcP space $0 AT&T ~wWn @n ( 5  83 Business Bays ef AT&?"'s acmptmm d 
U S VEST'S quote b-cd/IIkxahd spa@. 

+@.3', 3',9 U S b%EST&a#pmvi& p~sh!?d8 mnlf~~tatbfl to AT&T M e n  owlstrcrdk#u of 
AT%T oioYWW is B'RV psmnt [ED%) cxmpktl&3 Thb m m W 1  sh& 
also ind& mfimWr t31f Rw m p d e h f i t  ancl tmo~lior dabs. 

40.3.28 fl17bn&3,181?y Uank hr ir:rivrmdI tmsWq..] 

40,321 W W ex8'@3pW.m QT.%~Waragrqv!~ (f~j beh5:, 21 S VltESTshdrlptWe ttre 
mbrn~tlbn b ATiffiT w$hb fm (5) ~simssi Days rx e.s mzxsc-n&y 

.CR~:WSSQ,I u,W/~ m-d 0fi3 W&&J f i q ~ ~ L f S f  b r n  ATdkT 
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capac@ oPAT&T equipment. The Femi~?atrwn location skalb be mutllaNy 
agrmci upon by Pi1&? Pafiis.5;. 

(h) U S WEST powt '  equipment ssdppb&ng A TZTs ctgruipmnr' sha~I!: 

I. m p i y  wqth appIicabie if1dush-y slaradads (e.g., ReCIm, MEES, 
IEEE, U,, and NEC) or rnmaw~il~Punsr'~; euiavpmnt powebr wurre- 
mnl sp~c!/ht&?ns for qutp;rse~af b~&l!ation, ci:Ming P I ' B L Y ~ ~ ~ s ; ,  
and physkal wuipmnP lay&; 

P ham mdi,r~danl ~ m w r  W s  w8ih plltysiwl d i v e r s  am' kkatbry 
back-up 81s mquimd by the txjuiym61nt manu-kctrr~r's q e a -  
tions for T&T equ@mnt, m. 'B st pa&y v&h that provkilm' td~f~lr 
&niIar I/ S WEST quipm~rr3 at mar locarion; 

iii. provide atrnPm1 ~ f h ? ~  gmwnd, eannecfed to a gmmd e l e c i r ~  
located snqithh the AT&T cdlmatflrl space, at a bvel abow URe ky 
dAT&'f a q u ~ p m f  plus or mrnw &ID (2) h f  80 Me ktT lor i:@tt QF 
m re&rs ~ir~s; ~WUW; 

iv. pmvide or2 installlation sequence and access that will allow 
hstaiisatho~:t efforts irr mraIl@I wi~oui, ieo~~izicag , ~h im jW saR@ 
or wistingr sewices of ~ & e r  Parlly; 

w. preuwide 6~1Ming %hat adhems to BaN ( ~ ~ o m ~ ~ t u , q k ~ t ) n  Res~~arch 
{$3sPlc@re) Abehvofk Eqw@mntB~~iIdi~i~g 55ptem (NEBS) rtamelards 
TR-EOP-ClWO63; 

sri. pmbe&b LIIIC~ Out-Tag Out and otker e k h c d  sa&fypm~rPciures 
&v~CX~)S in rnnfamanm with he m t  ,~hFi~lt~i?nt of @!3i4;!4 Qr 

industry g~,rfdt?Iims; arid 

The? Whwt9~ fate djemnts am mmmn b VirtuiJ and @y& CbRum: 

( 1  C&!h S@&#ng- Rej:rmsefits the jabw snd w ~ @ ~ ~ ~ 1 t  QD ,@rIom a 5uAw 
Lgc~bM @it% to t P t ~  PIIT&'P'pmwi&f fiber aplir;. civbh7 amr ESm in&) iWa- 
tion $+dim. ~f?d~dt?di: 8 ,wr-s~tup end a pr-fiL~!tr-spfimxt reb &mm1$. 

z,w--*7w/w+ei ,.,w.-a?.Zrm--- "--- 

29 Ps~mmi: b @@ EQl-$811 CWB i&x5sbn, the Pa~qtes aqree 'le, debt@ tha f~!towi~~g: 'W a anda\inrrumc. 



113 V M  Fewer (Sable1 h o b i & ? s  fur W €mn.mi$:ion of -48 Ifoe BC pvw@r 
to the dccatm' @q~~prnmt. It rnrkdss engimlering, kmmhing and rm*I- 
lng W m&~n dMjbuibr! b y  p s r  Dmkar? as:sociatettsr pmarer cahk, 
r d ~ k  a& kxl paww bay to Wff cksssf p e r  r:f&fn&&? bay. /f ska 
&dudes the power GWE JaLwd?rs] A ad B frorln tPrt? loall_ power dis&%~~- 
bjCa73 M y  PO the k3i?sad p h W  spaca f l~;ctf?ys~lzd wrcotiwrf cw 03 the 
CdlmW f%qui@me~~t [& kritE-id mY~af"&mp. 

@ Iosptxztw Labor. Pn:rt4&$s bt- 8Ske iy S W S T  y ~uaidied P L , ~ D F I ~ !  
nextzsay rtafien AT57 mquim $aizx?si; b Fhe aWl* inM1 
rns$a#am or o w s ! ~ :  Pa &physic& Cbbcath -fls#w-spae, w#NHe m 
esmfismquired A ~ c @ I k u t a f a n ~ a W w ~ ~ ~ ~ ~ ~  
to a mnimum chaml, d f w r  (4) CHMlrs. &wm1'taw I-8.r 
btm; Er~gimting 1,- and ~Equ-d hi1r4Wne.s hrrwg ana 
cans&&md Oo Ppol Mti~txlay &mu$ Fmy. 81043 im lo 5:lN p a&  or ' 

bwsimss tkwm a* ii~&f 500 pm and kIul~ 9:M am. NJ~niday &KW@ 

Fpliday, a# day %&n:hy, Sunday artd kWays. 

p') U S WEST ~lvill p v $ &  20 her&- ring@ supply I I C . ~ ? ~  amlaam. 

%0&8 Bhp'mI Gollbca~an Rate Eiemsrswts 

The hIImdng rate dlemenfs 31ppIy only to physical Gdlo~=ation amaqpmnt.?j. 

(a) Endosum BuiIdohi~t. The Enebmnt? Bffii&ut m e n t ,  @itib@~r C ~ g e  or 
fard~wil ,  hccludffs tt;u rnaterjal and hku to wfl~strvcP #@ e~lclc2suTt.a ~~ by AT&T ar AT&? may l&cm~ f m  0 S WEST qfqxrmif 
mmctws tics anst!~ud Ptm c=algc~, m t i n g  U 5 MESTs ,irdMehion 
P&mbl PuHkxticilr i733I. If ine;lWs &a endosure (cage or &ascOwJ], 
air mdi$'onirrgr (tu ar@prf AT&T Wf spe@e~d), lighting (imt b qxoe9arS 2 
watks per square baio, and wwt?nbm (3 per crilgsr asnlmnW 
mquidb j f  buMing 11- Ybr W hadm$i e,~dc~~@). s ebr. 
hbimjd$mm, W ~eq~;rireii. Pricing fir F-um &ik&d w# &+ piiaWd OVI 
an Mlivi,duaI basis ~ I W  fix? @njqrf%~wss o?A1"E;Ts qu6mmn&, mPJ 
o%c% simerOre and r!!n;Tingumen&. 



(a) Marrntenence bak,~.  I ~ V K & S  Por bhe I a t ? u f - n m ! r ~  f' mjxsrr of wt of 
ssrvtce aWor sePvic~e-affecting co.rtd&ns and pmmnrnhive mjlltenaflce 
of the AT&T virtuafly cdImPd equ@rnnt. A n T  is ~ w w i b k ?  PO? 
arderiflflp maintenancr~ s p a s .  U S BEST w7I ~~wnbrm rnsiiittenan~~ snMr 
repir mrk upon m i ~ i p t  d the mplakemnf rnz~iintenaml gwe arWx 
equipment br  A'T&T. A caBI-ouf of s mainter~aniae &shn&an & r h ~  
horn is wbj&ct to a  minimu urn cham of fctr (4y hoklbs. llda~ntenamz 
Labor, Inspector Lablor, EngineiMng bbor a:& Equipmetit Cahr 8,-s 
I : ~ ~  am cwshbml! Po b6 Monday fhmugh Fniday, 8:OO m: tci 5i013 p~ 
and a f l ~ r  ,brminess hiorldurs am aR8r 5:M prn andl befort! RIM am, h&wdsy 
through Friday, &I da~y Sat~pday, Sunday and h~ddays. 

vi&aIIy d M M  ~b(]ruu&~mnt in same m&tpolitian a=- FRy jwcwir 
[16P sf atst? abwlr?t lrrpffishing b A T U  lilvil! be refu,rdwd bAP&T 
sha~ld a stxwtd csh%wabr W U S !&EST in tPwl same me,lPq- @ma 
SEM M am td&iIRf& dIIX:aW ~ ~ u Q ~ o W  PJS Ab&T. T ~ B  m M  &&- 
c a t ~  or U S WEST MI&~ be boa@ one half of llhe origrinal siraunt paid By 
AT&T fw ,% sci,~m n i r e m h n  area. 

(e) Equipmot &y. P ~ I & s  mounting space! fiw the A T&T zt i r t t~35t  &&a!& 
@q,v&mN F%& &!ly inddes Bt~s sewen 17) f f i~at  Bay, its h9'ila&tigm7,,& 

Bir~;%w ro 78 h m .  7 h  m t h l y  rate is a@iec!J per .st?eH! 

40.5,Y tiJ S MSTM;;kd have a of Bfsifi? (30) &n&b-&~~s &r mce(pf by AT&S d 
a R~ll*pa$t ikw Mmh to p~~mvibddt AT&T u r n  a w~~I@ri quofafm stmtainhg ail 
f r n m w ~ ~  charges and MS €he ~~ Ca!rb'wr @re ''Qt*W Pw 
~ G T I ~ ~ M  Bae&d'7, AT&T &id make J X i j f ~ ~ f  d r;'%Q (Sl$ S P ~ T K W -  
&g i3rng-p~ and MI upen sr~x%,oPavrcs? offib $anb%thnl ~ J r & %  FTaprm,w UM ,%a 
~,m JMr  dm upon mpb~lan d ~ ~ w R I & )  It? ;Ihs emnt AJ'rvS,?&iW"s 
fb armmifnP 14f U S M S T S  plr-wi ~ ~ ~ s b a m , ~ i n g  &W/PBS LW Qw,, AT&;i*s.t& 
rkpw @& /X#C@!Tt f%BkJ of i # h  J,?WIMC~J?Z%?$J 1 1 ~ ~ ~  f m  $& S f t ( l l ~ ~ ~ , ! @  
r'mdring t~mw account p& 1 1 ~ f  the mmnmmnf Clf ~:W=IO ( ' 4 W  iikp~- 
m. 1% rernaindar ef fiw na~nwnkg  c.Sr~t'g~s ism skd k 24%~ 
fhe edcmv aixo1811t upon L̂ onlpC&m ddhs  im-~ Upcm mab~ftign aft&& 
tYispm'e, We awmw 8gesnt shall pli's:bi!xdi? amaim in thet axxnmt.ira mmm%m 
tW mscdlm af s;r,,& d&p&i any &&rest h?*~at Ib:a m ~ f d  WlOibt7 mqWS=X xa 
a m r d s  of the mwnt shall ik distrikaut~ p ~ ~ m t l t : d y  to the Part&. U S 



WEST shall uwnp&tcr mssiafilation pursuant b the AT&;1'ReqW Ihr Wboc113~ 
WM a maxrmurn d Efm (:3) months aHer the In~tizd Cbym,?t GT ihtral fw 
phy%ai or vCSaual Ccalbocjtm~ri. If - & a BispUtE. &~~ U S WEST aml ATgT 
n?gsmkt?g the a m n t  of my nontwmng .sf;sqes ardf &, such &p&? shall be 
i s m  tn a m n m  &h Sedmn 27 T ~ E  pend8nc.y d a n y  such dispute &if/ 



Part a 

p.mvW BiVP b each dlher thmugh Remate CaJl F~warrftng, Direct Inward 
Dfelmlq, or other ~ppmjeriat~e means as oy~eed FG by ike Pafties. 

(c) Once pmanenk nurnlmr psrtabi4tty is i i J n e n  pc~tsi~anf to FCC clt- 
Cmmissmn rqulatjon, @itl'rer Party may w&dmw, af any finre and at its 
,r& b&mtic?n, its INP oflffhgs, subject to adva17m n(3tice to the other 
Pady f& suficbnf time ifC) LPIIOW for cnoncl6nati~n to a k w  the seamless 2nd 
Fmnspa?@nt mnvamo~'~ sf IMP Cu~tonoer nun,$ers to pmtanent number 
jmdaajb&, Ld,m irnprc~tmn&lion of ~nr tanerr t  number ptfabiltty puaudrlt 
to FCC mg!!/aWns, both Parties agree to conlronn and pmrr;nle such p!- 
manant numbr pwI3~11Jjty. Parties 3 g m  to exprpditbusly mnW 
C-rs fim irabhtln nu?nbr pu~%3bil@f to permanent number prrrdabfMy, 
pmv.%rsl Maf Be hbrilrn sewb k not removed r~ntil lhe Customer has 
mn canmdd. 

( 1  U S NEST w7f upOrii?e and maintain its Urn Inloristjon Dabbase rIJPJB7 
listings fornumbw mitaind by AP&T and its Customer, and  strict or 
can& cal/ihg cads a3riwiabd with these fornard& n u r n h s  as dire&& 
by AT&K. Fur#mr, U S bVEST will not block fltllird' pa@ andcdkcl atlls fsp 
L\bc;b9@ numhrs unbess quested By AT&'F. 

( 1  TRe i;Ychring Party sh@ll specffy on e per telephone nurnbr bas3 which 
mettrod of IMP h to be ~rnpIoy& arrd the pmrolfidirrrg Party shal! provide wP7 
rssthd to the ext@nt tc,chnica/ly feasible. 

(0 Wefa  @&her Pa@ has activated an entile MXX, or ac&a&d asubsfa28is! 
prbon of an NXX with the mmaining na~mhw in that NX3C @Mer rnsd 
for fi~b~m use or athemwise unused, if these Culstr>mer(b] cham to raceiw 
sewice d m  other Party, the firs2 Pa@ shall cmpeerab tlre ~ ~ G O I T G ~  
Bar@ to have the entirip NhX reassigned h the LERG (am1 a!&W 
indusrty databases, m~rsfing tables, etc,,) to an End Offfm ~,mr;;af&By W 
swond Party. Such triansfer will Be accomplished with appmpnbte 
nation b~twmrv the Part,bs and subject to approjlfialte indrrslvy leaoMims 
tor movement of Bd)(Xd; ibm one $witch b anofhtr. 

42-1 -2 Bmcription CBlf Sewice 

(a) InBrim iifum&r Psdad:)iiSy Service ("IPfP"' is a selwicp, ardng@m&thwt 
can b pmvid@d by U ;S W S ?  i9 A?&T w by A7"&TBo U !3 YlrlEST 

(4)) iW appi&s to t,$ase s~tuatiorons where an enOCuairr Cu&m@r e k t s  to 
ehenga semke provid19rs, and such Csystonmr ailso wishes ?GI afa& i&s 
bxistirig or m,s%vv@d fa~lephone nuiiiberds), INP condsts dgawkfing the 
capabi/w b mute d l ! ! ;  pJac%d Po feIi3phof~~ numtbrs a~j"rgmI Fa rn 
Pafty's s&&&s IS0 an~>thef Paws switches. 

( 1  tNP Rs aw83aWe as IN\W?enmfe Cad# Forwarding j'lNP-RCF? p e n ~ ~ n g  a 
&I tt3 @ U S t + S P  a~s@neI;B 6~Iflphane nun?bar to b trand5rted to ,472.7's 
calial~hle b f  numhr. ATG my temviinak the 12atl as c'esimd- Adcf&m& 
mpacity Ebr simu&r:a~e~s cab' fow#arrding is aavail,sf,le wfwrr, t~hnicaiw 
h M  c !  ,;9 pe~pth basis. AT&P will n& to ! i i i  NrE3 number cd 
s i rnubrms calls b ttw fops~zadc?d for each num~ber lztorfd. 

{dl DID is amfbr INP mrthod Mat rnabres use of dirt& inwad cfja3ing bunksks, 
,R& D!D bunk g w  u.wd rcK' CPdP is dedk3M b ~2illrr)nw L)CD fNP #;EIM 



beheen the U S WEST erd dke and h1T;igT sich.. TmFi a? them 
trunks cannot owrPI~m to other bunks, so the number &bzrnks .Ttrrl'J be 
wslsenfatiC.eIy engifitwred by U S WEST. Alscr, intw-sit91 s@n%Iing K 
wsualfy limited b ni~rPti-bquency (MF). This; ghrc3cudes passng CaJImg 
line !D to the AT&T M c h .  

(e) RI-PI+ will mute a dialed call to b"1e U S VEST switch assuwatb& 3~ 
PMX of the dialed numkr. BPlle U S WEST .witch s l ~  J Win i n s  a prefix 
onto the dialed ralsmlbr vhkh dd@ntifi%s how fhi~? m!t b k) bet m&?d Eo 
A?&T. The gmfixed dial& numbr is m~~isaC& to ft6,1e IJ S &EST &Mrn 
witch to which AT&T is conn&S&f. RoGe i ~ i e x m g  is onfy sva#&!e am 
sewen digit fcal  dialing. 

(t) The prefix is n m v ~ d  by Me openlion of mt? tiirndem sMd, arui &it &@dm$ 
number b muted Po AT&9"s &la so the muti~l?q of the call can bg 
mmpleted by A P&T. 

ii U S PEST shall provide WCPH or DAC.IRI on an indiWual We+ 
phom nurnbr basis, as db.s@nat& b11r AT&T. bKh?m technbb 
feasible, mAls to porled nurnhts am fii~st directad ti3 the ATt%Ta 
w f c h  Over titirect fmnlcs hlrn may omnJow to Mr?&~n trunks if dl 
bwnks in the d i m f  grn~j3 i3re ocxu@ed: 

riii For Both RI-,PH and DM W tM tmnb iilsed may? at AT&?$ ~pko#, 
be the s a m  as thm us@d for exch.sqp af other k w l  Irsk wii'A 
W S VEST. ,At PiT8.7'~ option, Ma twr~ilrs shall efinplby SS7 or ;P 
band ~ g n a l i ~ g  and may t~@ me way ar Mro ways 

Qg) YW is subpet lo the bllow.n$ rsst~cfion,~: 

1. An IMP ieieptlione number may he assiynai by A'TcrfiT only Urs 
ATBrTs Cwsltome~~ rttcetal &in U S IESr's Ic~al  mliing a*ma 
B B P ~  MI ratinlg zma that is ~dssociatscd with it&? N)GX of rtle ~BTW 
murn~r. Th~ics b to ynmnt the posslbilitpr of Custnmr~wsr't~ 
number psrnflbihty to extend h= local calling a m ,  

iii lPfP is not oflibmi h a  MXY Wes 555, ,976, 968 and 7* ssrrt-paid 
i@lophowes, ,and h % ~ i c ~  Amass Code:$ (i,e. 500, 7r?u), MWPB88, 
9CAil). ENP is: frat availa&ie for FGA ssv{!tn-eliyit numf#m ( iMm 
bmign ~ x c h ~ ~ n g e  ( F W ,  FX and Fmr1VP.L end W&n $en!!%! 
Qfke -%~&t::e),. Fu1th~~y3m, IFdP nurlsbcsrs may ~ f i l y  & u,w 
rm.rlsis&rrt W,#T netuil~rk eReientp and rirltegrity, i.a, dnh ibsh~  ofi 
mass mllinc~ evsnts. 



wnnecfd. 77'2.9 now81 intempt at?ncx1mm~mnt d l  be pmv&!?l 
by he pol tin!!? mfnparty fafor ti?e whal  taf ttnrk? untii fie reI t!pnw 
number is m~asigmd. 

v. IMhm thirty 1f3O) days of a ,quest oPeri4htwAT&T J' BEST&di 
pai~ide AT&T a list of those feaiures #$at are nat a~faifab;lr? W !W 
teleplu~ne nrrrnka due to tscbnical liirr~rlacion~s. 

[b) kl S HEST shall exotrange Wiih , 4 1 ~ & ~  S S ~  TC:AP rms-s as W L P ~  
for Ph irnplenaen?ta~>n of Custom rLwal Area !i@~&g ,W-S (CUSQ 
or other faatures aatd!lilable in the U S W S T  m?tw;o&. 

(c) Each Pally's desigPllated IMP sdch  musf mtur~r ztnswer2u'dd d b u r m  
supewid~n to fhe oilRer Paw's .switch. 

(a U S WEST shall dis~dose b ASrg'S'wy mnk:a l  ur w y  !hmi%m,?i &at 
w l d  prevent us? ci~f a mpmsi&d INPh a p~rtEatd;ar.Mtj~p~ &keL 

(el 7he Parties w7i &wleqO anti Pirpplksmnt an nff iwif  ~ o y r r r i d s z t  F J S ~ ~ ~ S S ~  &a 
e~ssum mil M t ? g  ~~nf@gny &r rolS and 1 1 3 ~ I  a&, with tls ~tzims b 
8I1mhsfe Cusbmier down2im. 

(0 f ~ r  IMP, AT&T shaP ham the right to use fie e x a * ~  LJ S*&S.t'9$ f dtaka- 
smcrkrre, for a11 991 7 capabilities. Wmn RCF I S  o%s Fix A :FST s u m d  
both the p~ded nur~rstrers anrf shadow ~urnbws sAad & ; s r d  i.> &t+ 
bases. AT&T shal have the night to verify the a i x u ~ o f # @  i n 1 5 a W ~  BET 
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amnpmei7Ps for A T&T c u s b n ? ~ ~ ~  wmxf on a m~-ms?Ia Baa%. 
U S W S T  YJ~E,' Rumsh A TRT any wariatians to NENA 
rmmnmnclaik-!=17s mquimd for BL! da taba : !~  input. T!te ms! of 
mapeltic t a p  transfer shall be berm by PlTBT. 

50.1.9.9 U S 'WEST and AT&4 shsn amnge for fhle au!omatPsd irrput and 
periodic updatinlg of the E91? datzhse i1'lfonnstttll7 falafed ib AT&r 
end users. For ESOM sewices, U S M 3 T  shall ~tork cocperafivt3~y 
with A T&T to @titSUZ Ib accuracy of the dsta transfer By versfyfig it 
a~aip!sf the Master Stmet Addmso; Guide (MSAG). For AT&Ts 
cust~mers semed by unbundled MlWk Elemnts or ttrmilgh 
AT&Ts o m  fac:iIitie!s, AT&T &9adl ensure tho accuracy of its Off data 
by venfging it against the W A G .  

50.1.9.70 ATQT shall sssil$n an E917 daRba.sci coo~ldnatar chary& b 
resp~snsibiIify of f m d i n g  AT&T end usair ALI mrcd inm61Wt to 
U S W S T  w vis a third$m,@y entity, &aq;j& with hhe respxmaity d 
AU mod Uransifeu. AP%bP assumes all re:sgmn8ihiMy ftv the aLwmy 
of &e d ~ t a  that ,14T&7 provides ?a U S VEST. 

N. 1.9.4 7 Tdse Parties sP;atfi maintain a si17gkl poir~lt of ecntact to m&r?al@ all 
1 3 1  7 s&i&s i~rrzder this dlgmmgnt. 

W. 9.9.12 F B ~  msdd semi~zs. A T&T shall pprovide inilbmabn on nenr C L I ~  
to U S S S T  wiifttin ax { I )  Business Bay ofthe ~rcCer cornpiebe?. 
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m ~ n g  Mpp! dr=~lfa hf77 by&l: If U S WE!i;Td@M; airi elY73r h the 
ATgTpmWd rbka, me data shall 5e rez to rmd to AT&T within Ma (21 
5usims.s Days ilm when it was pt0lvii.M to U S NE5CT. AT"RT&BI 
mspcmd ta n?qule&s fibm U S WEST to ns,!)ke c m f i t w s  to dztmbs~3 
mx& e m ~ x  kryl uplmding tmnmctad m r d s  within t w r ~  (2) Buiness 
Days. Manual snfy shaN br3 allobwd unly  in tho event that the sys&.m 
1s not funchnili!!? pmpcerfy. AT&T nlay nquust, &mug& tlm BFR 
p m s ,  si~arilar s@rvices lmlm U S WEST far meit-cusl)nmm 'rvtrca am 
sawed on a no~il-msa/e bascis. 
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7 i ~  Caniur k l k  wnl4llae used to !dent@.' HI@ carrier of fwcfd rir CNP 
c a n ~ u m h n s .  
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Utjdizing NEiWA-1lif2-ECbl R a m m ~ n d t ? d  h~milis For Dab - €XC&W$I, 
and Rmmms?r:tdcpccf Stsmafarrl For Stm& J3amighfERrer AN~meqs 
and Pmfmls For Data Ek~7hwnge and Data QtratQ ~@l&&g Ab,I!3&44 
Rw~rrrrnnhd Formats Pur Data EXChrn~~g@ dwunwnl daW Jm 
1993. 

W.  1 . 5  U S WS7'shalll &nfi% wt~,ic& AL1 ilafabases cover ~+1tbicPt statas, 
muntbs orpartis 4lammufj end denti& and w~mnunicahs 8 pma of 
wnhd far @&I. 
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CONNECTION, U#B$UND&ED $4 t ( $ ~ ; l d ~  ~ k ~ ~ q ~ w s ~  
CSLLAWY SERVICES, FfE8aE PRICE LIST 

SQWH DlA.KOTA 

eFWt% 
a d  AEAeCs mcmer costs tsm PSAP 

Wiw-B &Hu&m 
~~m per mdmly g~lrlelrws 

Iw?y Urn rr&rn@on 
Per Call 

~ w y  una fiw-e 
Per Wl 

*mw n b m ~  
Par isezfanty 



APPENDIX A 

OJ 1 WEST ISVTLRC8PIBJEG~Bb4, UNBUNDLED NETHd3RK $L1EUEKTS, 
ANCdhMRY SERVICES, RESaQE PRICE LGST 

lSBN Extrn- Incremmt, Per Lw (W 3) 

W c  IPdtalltinn, h r s l  LIWlic 
h s c  Iprmlla~too. Each ALWMna: LISLink 

~WEIIM~~YM with Cdonnanee Tezdkq, Firm USLmfe 
htahhon mh COnf8- T m - 4 ,  &a mrmtl u%b& 

Cmenatd  l~stallatrrrn with T-, Fm L i W n k  
Comdtnaed InstalhtMn with Tesimg, Earn Aekiimoliat L l S h o  

k m k  ~WWBEIB 8) 

dlB&WPdMB b'aa3 
End Oifm Pofl, Per Firs %rr 
End ISPhce ]Port. Bar Each bwrht~mt PDIT 

Awwraw Pa7 Msule of Use, Par Fnrr 



U 8 WEST BNTERCONNECTOQN, UMtiilUNDLED N 
ANCILLARY SERVICES,, REBAE PWtCE HIST 

SOUTH DIAK67'A 

- 1H sm 
2 B a 0  rmc3sr &uJWm 
2 P M ~ Y  Directory Numbers (PDsJs) kWf WWH 
D - C b r n  Pa&t 
WI - Two par termirual 

Rmw 
Wbr lD @ J & i q  - per call 

Om@- Kwm* rCb#k7fg@ 

uswe ~ i -  (N- 61 
krducges Mlii~ig mllecaons, opewlor saw~oes, anlj 
diw30iy as5ismnoe 

81 CLEC puovicks its awn billing and colkctkas 

If CLEC prow&s its aim cperator sasrvices jnd drmlory 
8s- 

i f  CLEC provickts its own c~rcntw scerwkm. d r c e r y  
assi~mm, and billipt and ~ M e e ; - i  

Mtes 
1 Pursuant to Wr TC 36-3 &I $A@ ~ m n g  rote ~s &pldlCo& EJr ttu! 6m wa y a m  w 

P h l  mmd, the Emran- E n d w e  vraarrring rm b 1112.83. 
2 Z a m s  per  NECA 4 TariPf 
3 Th6s &wga abp@ii when & C E C  mc,umb iStW4 capaMiy rin m kr~t-0 b~$ mn ?@ k3 
4 This maw wlis w m  USW rnrlnt inmil a fWwoll5r, &@&we Dim* kw sh CXEC w wul t3&W r~lrda* 

cmnm a ChEC's bag to t,% USW Mghmt% DnBZr'iult hww. 
S m% e%arfp my v&m kmp urdw%q is c?eaImqFg. 
6 P u m t  b 'C %-la U S '&EST ts owrl w$l& fa K&@ h W-M mt-a@ &?di 

7 P m  ~ ,u@aI  fl~tmd;'v8 upon final rcmWkh to Gmr drJ@A~t. 





7 7 All raaf@$ pmwid& under this AgrwmdnP s M I  r'6lliain in ~fifmt for Me tern pi' ffti8 
Agrmnawnt unl@os they are not in et%~or&qn&v wifh a!! appilWkrr pfomm@~s r;lf2W W 
mG~s and mgu~ations of eft@ FCC, OF &la% Cav?rni$:s,it~n's nrliscj arid lis$uktjNm, 

dhll ~ s & r ~ i ~ s  BI'nat U S WEST 
b Etft?S t13.5 ptOk.id&C$ j p i l h  bSkh7g 



chaqps bill& fo ,473 T for such sewdices wiN be I!w:wd qm m w  rarirY r i fw  la;5; z@& 
applicable whoIesaIt? discounf a4 agnwd to Mr~~in. Pt@ rat@ wifi t#r o f l ~ t m  draarrj~ 

Ph@ tinriff effective dale. 

2'4 A Subscrihr Chage (SLC) wiEE rmntinw D b paid I& AT&T rfJirmf dwmmt i& 
aach locad exchange line r~$oId eu&~r this k g m ~ ~ ~ t  .4V1 tsvYBlmY &lad Sf&!& r&s C M  
reguPations assmi~iterl with SLC or ali I'ounS, in V E  , ~ d i s ~  t2itMs &&G JB~@$. 

2 5  AB&T will p y  Po U S WEST h? PIC 11:hanp cJruqe? wmvpri Cfrg4wni &s$m&fad %fth 
AT&'F end us@r a9angss of inter-exdl~nge sw hkmlATs3 d%iniP~s. 

26 AT& 7 a g m s  to pay U S WEST st t h ~ s  & a ! ~ b  aVkmhbflt& mle %&@!I its at"@ w&t 
~ P C Y ~ V ~ P ~ S  %Fly W W I ~ B S  Or ft3338~18~ PhEllt If€? b # / d  at? B smf'U&@ Olp.BI" &@h466013 &%& (63 Qs, 
c~ntinuous r&iaI, Past c ~ n U  resfurn, crafi back cz!ljn& ,mEsJl &km, ere), U $ ~ E $ P W @  
gamvicb A P&T WW d8&iM billing infi:smatiim p r  a@&& C&3F sf&W&,g u&M 
o m m b  agrW 90 by Phe IDwtie36 a11 m s S ~ r f t  tra pernit A T& S' (0 bit! & @ad ri3wm =it 
chews. 

2 1 3  W B ~  oMI~B rFldS;wn the b1ss3is oE r@ta.ZT race% 
cha3rged zo srPbs~r~r . s  for 'the TcZecznizramf c&s;iious Service 
r~q~elsted, excluiping zhe polrrion tbwaot eitrr'b:but&bla ea any 

2.12 U 6 WEST ski1 &I/ A T&T and AT& 7 is twi&miM fsPr ~ a l  WI&* a t t ~ & &  fat irw 
ngsdd s-s. dP&T s&B Bg4 mspi &D &J cb igw m&*W wi@ %@&&OF$ 
A TZ3 Y r@ssflsi to ~ o e n  afnd t15;er. 
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m-ctien hahall be sat 'tbi~ disemfslio~ OF U % WEST. 

$2 B"P&B" shall ~sasDy pay threere nawreeurriwg r~h@pg;les of csiastnn~on BRelE ii $5 WEST 
ib:bqp6 an csfid laser. 8 

3.3 (inf%nljomb!y left blank for numbering i~;onsistncy.) 

3.4 &oICDP@ PWpmtB@fi ~ ~ G @ ~ w ~ s  

A quote kr AT&rs r~qwesf will be prulvided in writing to AT& T. The quai@ shall p~rvbk a 
tfrn~tinipre for the eanstm~dion and shall ,spec@ the peyrn@nt ~r cfmrged rquir&, The 
constmction cha~ges shall Pe ~&uQraBld using eb;isfing htf&st&f~i? pricing m~itPlcdulc~$jy- 
The quote w 8  be binding b r  nhefy (Sl'tl. clays aftor fhe isu;ue data W b ~ n  accepted,, AT&T 
wifl be billed the quoted price and co~!;frutYjon wili commence after rwo$f of p y m n t  ii; 
awCp/srd&n~e with fie ,wymr3f paidsi~n ~f SecPi~n 3.5 below. !f ,-IT&% C / ~ F O S ~ S  ~14f to 
have U S WEST mnsPn~ct the bcj!iti@,~t, U S Wd.E$T it-tsewc;zs tkr dght to bd/ ATSTior ti?@ 
@xjmnse i i i c u t ~ d  far pducing the en~ginwr& job cdsig~1. 

as P~tgjmnt 

AJ'T shall n e b  paymenP of fifty percent (50%) of the nunrecuj.rirg cbatigs end&ro,c- 
upon acceptance of the quoletion Mhl the rt?rnsinn'er dua upon iwmpletian sf the 
construdi~n. In the event that AT&T disputes the a~noldnrt of U $ WEST:; pt~pmeul~, 
c~nsimctjon msts, A'T& T s h I  deposilt f'jRly'percdnt (@%J of the quoted crnrrstatctian ccs& 
h$o an ind@rest &&ring escrow ecc01~r:t prior to ti7@ commencsrulent of cavwtruct~on.~ T M  
mnairtder OF the quai& construction c;oefs $ha& brs &posited hfo fhe escrr~w a6cpr.int 
upm mmpI~Pion of the  consP~cfion. ~I'Jpon rasaIar&ion of ithe di5p3utt3, the t@st:mw apl~nt 
sl"lsJ! distribute mounb in the accaunr in eccostPance riM~ the rflsolution ID# ,such diiip&~"tis, 
am' any interaisa that has accrued wjth w p c f  to amounts h the) account skrs?N taw.. 
distribuded b;9ropotfi~??arf@y b ¶he Pafihss. Tho pmJ6ncy #of any such ditsf;!utr~ shaY n13t 
affact ttra, obligation of 1P S WEST f~ c ~ ~ n ~ a l ~ t e  fhte reques:t& co~st~vctidrr. 

4 1  BPpabuoqdBad Memaark El~menb price~s shall elat be c!hv@mgl{~bd uni(ear$ v@hIl prima 
Stv@ ~ c ; ~ ~ B I v B E " B ~ ~ . ~  

8.2 Int&rim rates for v@;'Pical switching ieal'ures are serf forth in .4gpelndix A. 

4 3  [~n&ntinnrad4y 18R b/erak for nurnkri!lg consisten~y~ 

(4.6 la S WE$? may ~sheirrge a U h e  of 1618.150 for eonditla~iin d toopa e'l thm P ~ U % B ~  
AT&T for lo~p8  which, BI 8he %lm\ m~kqae@~tWd by A?&V, N v s  orat bwn 

-1- *I-- 

@Per Fiwr Orrier, a! page 22, Psrngranh "t0. 
Q @%tr O @ B ~  as pargs 12. F.'aragr~pt~ BB. 

Per Rm? O~T~BI sr page5 9-18. Foarfi.gmpne 63-141. 





7 C@eIim&tS~@ -- Phyaic~! and Virtual 

c3. r Os t3 WEST may c b t p  a nonwcuni~g chsge of smi.16 ~C!P tm fima pm 
W.43 Or allaretila &d$lmaQ wfl m q ~ w t d  by A'8'LT. MM~,sfiq?lly, A:fQB -11 p ~ p  
U L W Wreaem m2 BiorUR b ~Qpwdix A gw manth par pwg WaSzsrS byAFL7 
ant4 I miner@ of urn d I @ M C ~  p f f ,~~  

$ 1  ATLT @hall pay U S WESF a jmt arad mow~saw w&?lfon rl 
mwd@k@, duets @md 'dgWqf-wap11~ tkw P d b w i q  %ik, WI 
GmmiseBon b m d  wU@s rsrwd as bli9ewna:p 

11 .I ,I Mnwel umgs %ma Bor 9 1 ~  UIIM d waao aa~d w~nduit. 
1% .1.2 M ~ k e  p a y  thagen k r  fandBIty anlmrQcamnn!%, 
Itt.B.3 Chaw k v  Rr~%wft$m ar a,spmisk8el d fuidtity, 





I .  1 RI S WEST will make the f~llowing s~er~jc~ss av;8i1~1bfp far m&: r-,w;@ &sic &~G&Iw~ 
&ai?tm~( iZIus, Qp@m?~r Services, Diir&oy &sis%sm. ~ f 7 i ~ f  f'dr'irq Riw.~, V o l m ~  
~scount  Pbclls, D,bcoa~ritw. Faabur~ Pack.@%, $'~Tio/&@ bins1 T,t~mqwrt, mwItb?).~'a~W~ 
camn~m8nts, Busin~oss Basic Dch~an~ge, PBX q%~tx&, Fmm! W M y  &m"r?, iSDFJi 
ktinps, f~at~rtss, IntmMTA bbl, AIM' S e w s  and W A E .  81 crf si13Mic~5 is iwmjL&it 
iWusk~ m'~r excI~f$iv@. U S WEST wiiI rat pMbY, acr ilsnpw# we bar 
dkrimimtoty m d 1 i ~ n 8  or lim&~atla erg the wuk of itS ~dr&~::smmun&1'1ms 5CtWm. 

1 3  At Oke wues t d A T& 7; and putwani1' to the rw~~~bniwr~r~& of ,WI~ kCfr & FGO mCdi 
s&P@ negl(r'Iali01c)s. U S kVESrshEI ntellke awihbk? b AT&T 1 6 ~  8w3Wa any 
T@Imrnmwni~Bisrn6 Serslic@s Phkat U S WEflcummffjl pmuiks or m y  &far &=&@pi 

I- (90) &p daamlilsn, mPnB&%@t w* a e r ~ 1 1 ~ ~  
, &and dimsent @am:" R W @  d&aout& mjr v48ly 

d w u n t ,  s&jbW Po appmwa164f thl? Cmm&,&'ll- 

@ x & ~ s ~ B ,  awf as m y  k m& d i ~ ~  @ ffi& &w~wI/, d! mfMm"6 Q&\~%W &f 
U S WEST whkh am 1IY;r be of'femd  UP awa& fiiw%ualnt fi3 fhh) 1W rn mhh2 -to 8ms 

8 8 M $ \VEST is not Ba 
tar !rw%!49b.B 





speech recognition as availz~t?le win7 ~ f f ~ e r  GUS~LMI caNing and Cf.PI,Sfeatcrm; (el 
same extended area seIivhl free calling ama; (0 1 -6 inifmL4TA toil mfiing,' (gj 
access to iflt6~LAT4 toll cadlvg; (h) alc&@s to inlemtio~wl callrqc ((1 5~142% us w@iJ as 
trunks (DlD. DOD); lil anabig and d@ital ,?rivate iia? - s!!l sgw&i: {k) aff-pnmrn~~m 
extensions: (I) CEiVTREX; and (m) ISDN. 

3.2 U S WEST will prcrii~de access for A?& T and a11 its end user cu!i;tomsrs t&r all CcPl mMst 
hcluding, but not limited to, 500. 700, 503, ,920, exchanges iznd'dial arou~ld ,sewtc@s 
(1 OXXX). 

3.3 U S WRSTshall impose no esticfiot'ts on cust~mer's c=i;rlling (e.g., there !;tK,uM nor l~ EI 
7% minute limit an flat rate caIlir~g). 

3.4 U S WEST will prowide presubscrip?i13ri ssr~kes for hPraLATA, whnn ik~ Qm.pnj%~dm 
ordms the pmvision of 19 pr~shca3scn(ption, and h teUTA ! o J I ~ ~ s  in rsawmncz w'& 
currently awpted meaAoals and proc~~ures. 

3.5.1 I/ S WEST will pmvi& A TW 7'' the a i l @  to s i w n d  dmnl restw a13sI;ame,r SB&-&, 
including vacation silspension s@mic@, at he dirsf Ltn dA?$T. 

3.5.2 End CWke FeaPu.res. U S WIIFST will provide ta AT& T tYw am &wr-&&@ Pmfum~ 
avail@@ b U S b/L'ESTs end uses, imtMirrg, Bsrt rxll Iir'rriasMI ?Q* C:i,415§ fat~1m?i, 
Custom Ca1lin.q features, and AlAI fffatum. 

3.5.3 Mi Bkking Features. U S IllVEST w'JI pro\ui& ts A% 7' he s e r m t p  ~glf#rpGic&~ 
featurns as am avaiklbie to U' S WESTS o m  cusfarr~~:,  

4. R~aeissa~@wts for Spiffic S@wies 

T?ae f~ihw;ing pn'watcr bin@ somas skill be !mob elv&i,W wi#xW r ~ b i a m r  h n  
lb S !%'EST (a] v@c@ grada private kinti! SBI*RS; (b] OH pm~&  PEW: fi) I o ~ f  n 
exchange lim s@rvke; (d) pint-to-poirift and mu&-wrjril S G ~ S  [bbgB, Rts kLyx-+% 
e3s;  frackbna! DS- 1); (@I DS- 7 &WIS; (57 0S3 .w!m; (IfJ W-3 stf&xx? {w- 
avajkO/e); (h) P m e  mBy scwice: 0 paek~t SK~C~WCI semms: 01 .biy~&W 

artd fh) cpzfper private fine S C ' I P / ~ ~ S  as ttley am mib a%r~Za&. 





esrab!isP&3 by rPl@ appmpmtri? $.?a+@ regu&ti~ry body1 Em:&@ p q r d m  s d r  3.S 
I.ife/im?, V6rluntaty F&ral Ctl~stomer Finam&/ h&&nx? P q m v ,  trrrfLrM$? 
America rVolu3&rj/ F&m1' iPfsbmsr Fk~miaI k s i s t a m  f%q.3r;8in>s"]. kV1Wfi a 
U S WEST s u b s c ~ ~ r  eligbkr f ~ r  w0611~tn"ary Fahk?ml ,Subx:&~ F i : ~ f 3 C @ l  
/ssssEance P ~ f ~ m s  or OWU' similar state pgmn~!; ch~mti~s to Msam &a# 
se~wice froPn ATi7; U 4' WE517 sh i i  farnand inI'on1%1i&n awa&M 18 U 3 WE37 
regw-dirsg such sub@&fs alfigW&fy to pal7i'iC~do i f)  sm>h pprcmm to AT& ? wWCI kh 
e-n~c b 'bmt  M?en awaiklb!@ in wth the gw&mrS mi f&% kilW 

in@ ansl UPbk.4.Jp !hwkq pmwi 

sen&?s. U S WEST ~ $ 1  bm~ram' tcr A TCE 'I; ih dectamir: 
mnPo,nwh~ amihbk to U S b'llrEST rqmihg ;l euLrs~a'1~~1 

te~ephm? asis&w pp(ygrm? ctttwps smYiCb? to AT& 
can-ier-. 19 S WE37 w7l mprrarra3e in ohmirg my s i W ~  8-W W a 
subsc&r Fransfer to AT& T. 

4.5.2 1 9n hawmc?ii?n wi% &I? tianakf OY'a ~ s f & m a P  #om U s  %t&$Tto il&%T 
iJ S W E S T M I  prnl~ck b AT&Tcw;tgsPlsrml 
m, bang anrl m I ' m  ~ ~ s .  hd&g 96k9, 
tor Vduntary F-raJ Cmtotwr FmmM k m ? s i ~ e  m b r n  aasd NMiz 
similar ob,-, and fc&m%cam d U S WIEST' k81rmS #md W m $  
s u b ~ x r i ~  ?Q by tf?@ ~WmrSr. 

46.5 AT&T m utilm any veRume di5~cf3ruWs W ig $ '&@El' 

Wa!emb &%aunt set PgsrPlh in m d m t  ta 1Ms 

4.G Cme N:emW Gal15 
f s  SLLBSc.@tkw ZCr A 

T hmr-tt? & I D X ~  bI 
any U S W E 3 T e  tW@$?k?nf? 31 

te siwae PLN. r n I  
d wmiv3n 

~BBfilg m& && Wt i$ppwr be~hm? fi 
pmtitrit U S WEST tkm ~nnimfmg ri.abfips2 !;id s@met? fct L? hS WEST ti&-; ~ E k i l )  PXZB 
&en &t@m'sad PO h a c&1 risk. , a ~ ~ W n g  fes P;I cS: WEST'S n~mS b g i -  prwzkw 

5' Psr Fist 0ei  at paye! 19, Paragraph 152. 

%P First O ~ b r  at page 20, Paragraph 163. 



4.8.2 U 5 PiEST sha!! not prohibit AT& P fmm is~~mg 8 new f- ~m 
AT&T customer uPi!iB'm~ &9 $am 9 T N  and AT"&Tsl&U hm8 &%$ ,&@t k? urm @& 
TLN in Phe LlDB fcr cdIing airrrl vt?Mm&7 pb;qxwts= 

4.8.3 U S WEST will provide ATAI'' ttro abiliry to &ilm U V4EtFs Li&s@ i&t m m  wm 
w8IidaPt'on. 

4.9 U S WESTshall make enginearinp sr,rppfl bt~blhbh 15 ATdIT krt- ilk$ 
same basis as it pmvidms such supgx;trl for LI S WEST md X#WS+ m# &* 

4.70.7 I S SEST3har'l ~fle,-lr)r rmadg, at a rnmimm~ #m , b i f b ~  tkm kfl*$ PA-",, B* 
PfiL C o I n l ~ ~  fea1ums: 

Billed Number Scmning 
AkiMy to "&eze" Fa/@ mMii;m 
Om ( I )  bill perlina a~I3i/~r mril$p& h e  ~ k g r  W N  
Point of ~ f w m b f i  af t!w Are- fnf~t9dm W~RPG 
BtfaiM biIIing showing aW la fa%: 617 p&prr & ~ I W  LP dkwmr W w #  
Touch-tom sesvim 
Gpticn far list& or rm-list& naim&r,a 
Access to St i' sswke 
Orre (1) diiectory peiT I/ne 

4.102 At a minimum, U S WEST s)irelt o#Yjr W mM& W d & @ q  ern &w 



~ O P  14 i r r t t tmat i~~,  ? I D P X S ~ ~  + mmmu. ~ Q S  kmg r L& 

1 c W ,  I V Y  1, $76 aM aption rl:, t&s4 a@ I ~RW li-$S£$ at5 
Line ,!we sup-Em i2pm 

4.169.5 At a minimum, U S WEST a&r far 

4. f 01.6 U S  WEST sibB pro&& ifW&&m 

Barf& or as pm&-Pad e9 m y  ~ t f i S K .  P m x  

5.1 U S WEST SWI pr~& AT&P with &fils 1-W r k5 S W3T#@f 44T&T# 
P 

mes], or el@&& far r e d m  cPTam W M  M& pdm 



5. T U S WEST m ~ i n b h  and safegua~rcf J AT&? w t o m r  h~mat ion at:m&ng lo1 C W l  
far&@cy gtb&Ihs. 

62 h/ S WEST a,WATdlr T will wmkj~inf l j ,  in 8muW naptm as they &at@ tct ATPsT c u ! ; % ~ m ~  
fir a ~~~& ~Irjmmenb kidlding~, buit nest iim1& b, &mwm@nt a d  anncayance cslls. 

6.S kf S W6T a! AT& T wiI wsikjctk~tl~t b s q ~ p ~ r t  &w k~nf~rcern~nt agwtcjr requimnwfs 
w g ,  bui nnt limiP& to, laps, ttac~es and mui? ~X=&IX. 

2, T A:?& 4" #m\l iMmmfn' k U 9 WEST Rclt hbmabn m;w~y br ?be iffsblticm jbihg, 
k&%g and athr i n ~ ! m I o n ~ ,  rqmir, r'vlaintmanw and pmt-~mtaziiafiim se!r%Wng ampbn~ 
& $1 S WESTS stsnrl8'aM pwdums,  as cik+mW k) tim Lf S b%FST~iestC er~arm&?ns 

I MSB~S: SW in ia.rpPjc@fi~m of r n c r s ~ r g  to ~ O W T  
user @%fa 

AT&T wad !J.S~IK in tm evw% sh~153he mmsmc~n d an end PJSW f r m  
m o rdmrnpai~mn of sewb &her fbm as s p e & W y ~ W  Par 

rnw (LK & ~ @ w I ' ( ~ ~ Y  to a r e l s , W  II % W m "  nmy invdve a dvw 
rn&a@s i w k - c ~ ~ ~ s ~ r n ~ .  The pmim@Qn!l by agmment of t f ~  Parties:. 



P k $2 S WE&T and AT& 7 wilf u s  fie existing PIC: prmzsc as a rrr&I, a& sane qrsirmLr 
ms Ibr ch~rrgm of I-? prad~&&. F B ~  & dt.x& c a m s  change injtiiltm: ky,AT&'f or 
t @4AT&i;Tto a custmer, m of th? foIlohg four (4) p m u ~ s  k! mstfiute 

~casmi-tion &r W ~ 1 ~ :  (a) Obfali!? fh@ wstmmFs writtl!en a&o&tion (l&tt?r oii 
,B tdgp) or LQ.4): (112 Obtain Me ~~:mtmer's ekwmnic aufhc~&afiora byz useof s 7  ?el!. 
hW fi~t'3h91; fc) h'av& 3he c m f W s  oraiaLdi70nza$;on wriM by an imi~p@n&nl' third 
pf@ (Mf@mrty wLit$imfion): er (d) $;endan infomii?tian ~~&rn,ge, inchding a prepaid, 
rctiWM&& g%wRmd, w%in fftm (3) aliay~ of Otne customr's .wq~atst fop. a Iwal carrier 
Wiw. w&lf b~p+lmn (74 &y5 fubbte submjtfing the bcal rarpibr c?h~ge3 to tfxr 
grewaa atms. 

3j 2 3 ta r.mdw~YewwJ by bl B WEST and .IWT&T @hmt thmm pmcdum m y  be 4~~p.t~- ar 
fiMM by FCC rubs, stma! km Q!I' indut&y stan&&.' 

$3 i 3 $ &YEST ~itprnd& AT&T &Ufn9rdl(~b for ai bac~pi a&tr change that k in'tiafed by a 
M- Wi n AT& T. lo Ibis cast? 417% 7' willr (iaJ mahIwn intmrtal recards wfiinp' rn 
w ~ i m r " s t & ~ i n t # n f  fa sanl@ts; and (b) p d k m  ti% record in m e  6f,as:darnming 

cxm%w&fi! w '  FCC ru!es, 

D 4 w # & a ~ . t  &'sky ~ S l f P r  dlSpuP8' ar a disctlupancy arise mgaplating the akBP,ori!y of ArT&'T b ad on 
t;"rw wd uwr, AT& Tls r@spa15;Be hrprovid/ng a men response evi&ncing irs 
& Ll U WEST W i n  fivt, Eti) ,lBusinds: D~PYS olrec\eipt csba wM/m rerymt 1tm 

t t $7 WE@TWr&jn9c fh& basis of @8t dispute! or discrepancy. If there r$ a conpic$ kiushmq 

rn&m&~ r4wsJg~afion or A Ti3 T &II$ not pn~vide a mspanst! wihin five ;5) Bu,&w - &wi- bil$ wES'~ S M ~  h c ~ f ~ r  #tie dt36dgnlejm of ~2 and usqr* in tt~e went ib'md g 9 5 ~  

@wp&tmrt is ~ m 3 m d  by k, S WEST' @s & i s c h l ~  above fiben,d T&T shBI remit a &mirig 
B@pcai) ff  TI^, in &cfscc;aPr;Ranck, Wifti S!B!~IG~ 2s of A d  and 6=omm&sipr, R u b .  

$8 5 S f W  a? w>d u,mr disprnte or a discv~epancy aaPe ~~e.gardirg fie csurhon'ty of U S WEST PO 
&Y c a n  iwt%fi of fhe end user, U S WlTST is reqmmble for providing a svtinen r~spairase 
wcwi i  its 8 ~ ~ 0 r t f y  ta AT& r' withi1 1 five (5) Businss Days of receipt of a wri'fdm rm7t.,est 
hwtt AT& T &sct~bmg the basis of .t&r dispute or dhcmpdmy. If 8"rre is a confirkt hmmr: 
I ~ M  md mvr ckag~atiw or U S WEST &as nor pro* a response within five (5) B u s i ~ ~  
I&@, ,4T&'T s k i l l  / m a r  the fbsrgmtd',~n of Vm enid us@r. drl he event the end user 
i$~qnareon rs t # t n M  by A'r&'Bc as ~ 1 9 5 4 : f ~  abve tfien U S WEST shall remit a sr'arnming 
dww, d any, jn scrArulance with .Sa,$on 258 of t t ~  A d  am3 Cornrtrission rules. 



prBiWlr"*r# s&t Csutmors shall be ~.~lmrit?N to refain their crrmnt lelephom numbers if they 
sa &$8m #ncf if they do nor chaoge their sewic~ address to an address sesved by a different 
mmf OWICt? lj U!j WEST sM!l take no 8ct;ror~ Po prevent /( P"& T cusiomefs h m  reParinin~ 
JW@ ~11m')3t ttF3~phom numbrs. 

IQ 1 AP&"T~irst w.la' 10 U S WEST &ifher (a) c;.onpkt@ and ac:curabe end user ii~fing infomatior! 
&r Ble&y &si?it~rm and 91 1 Ernefpncy Smwims using processes mnualiy agreed to 
&p fib B B W ,  ar (0) noMic,atim of as is naigfi~tim. AT&7 must pmui& Po 64 S WEST 
mlrunrA md mbr i n h m m  b ensuie app~roprisll fistir~gs in any cdatahses h t&&h 
U S WEST mfoins; nWar m i n t i ~ i , ~  end .user infomation. AT& T assumes Ikab4liey fgr ttie 
m2rrac,y a/ hfomfitwi pr@vid& 80 1j  S WE8T. AtYer ,recewin!g a m m i @  ir~fimbr'iswr frOfl"l 

a pmvidsr fe.g,, SCC). 

tR$ U s  WSSTsWllpmW AT&B YWI W saptitlbil@y Po ass@ bw qr,raniif&s (i.a. gmff~rthan 
)rdm 410h) t~akghna nu-rs for n~~rRiple Iims and PBX c u s r m ~ r s  irr a m & -  wi& 
# S WESTS l a s s  orirV@z its-rn in;bmal pfiactims. 

$63 Piir*bs;'7' ;)k$ipmW B t h w  (33 nwr-binalirg fo rmst  u~liPhir! ninety (W) d3ys of a .sq~est 
&,p k" $ WEST,, 7?w b m s t  stais!/ t& udlpdabd and prnvided 80 rU S bVEISP an a qf~arte~ly 
4'a~b. 71,s initial fobei%st will pmwiab: 

3 9 r s  &I8 s # ~ i m  wil! be I ~ @ B . P E ) ~  (by cily nWor state} 
Ti% &p@ and guaniiiy of ssrvice(s~ which uvill bt? ~f leraf  
&"r 7% antkiptxttw' clider rfcaiume 
AP&T$ k q ~  contact j.?@mm~n@i 

7 4 ,  mciji14g 

3'w wWm@ di~ourit radB cf~arg~td b WT&T for C w l  R6sa!t? is set forPh h Attachment 1 sf Phis 
4gfwmff11 

i$, m e ~ i t  

l2 ! ?V S W*E$T may requine a SuWIa ~ d e ~ i t  fa tPe, held by U % 0-YEST as a guarantee kr 
~;~dlymn# nl U S WESTS c.br~as flpr cornjmnii~s which cannot &mom?mre sufficb~;? 
fltmn,W h$#gn?y &a$& an wrnmlrei(ai& lryttil- sfandarz2sY which may imiude,& 
mt&&&~ty crtsdi1 rating as d@temr'imKf by 'a q n h d  dil rating agency mwfma& 
PLW@&@ b U S WEST. 

f&2 Fw m!wM rsf WBs Agwmen!, a sbce!pasM MIS not be w q ~ ~ i k ~  % P I C P ~  AT&T'' I - Y J ~ ~ ~ ~ s  

~f wh#Wr a &posh may f%@ mquired f m  any W r  CLEC. 

*,iC* - r * i i l r . o - n u ) F 1 ~ w w ~ r r ' . r ~ - - -  '! Erirt 13mf&tp page 22, Paragraph 176. 

u e lltsEsyig:l'&*r . $aunts ~sbicst~ ~ m 8  









2.6 Art~cPlrMf g*-- "a;" " a v$- $, 6 p p+'; 
be'- * a- %. 5 $* : my * -* +- -L%*~ 

have ioten-as G# && 

3.2 T L'S vC37 w ~zt- cs;r A:& 'r tg3nq ~wmr ~w331a +g; n%~@- ~ ~ R Y ! ~ - Y . ~ - w  wz 

a M & r m  Mm f~ 49; $;'it4 @EWPJ,W $& Yw W*.~~,QI+- $ 

# G %XW 3 &Wq WW; Pr 8Fw m $8 BLf qPtw #K%&+P Pat 
r i ? ~ ~ S & : g l . g P t ~ a a r  m-,tpn~%,$~btf, E: 5 h 0 % , 3 I  &s;t?, &%f$ha i ! : r ;  
d'i~?i, f2%R? &W{ CkS@'t, JX&+:V4h;t? rX :@'@ *-) & l ~ 2  Irsaau. &c:q 

s ~ ~ ~ w A T F ; T Q ~ w  r a :  j:,~x;ba~,mgw %~IP~B-%w , ~ . e ; ( . ' 2  

2.22 i l  S $YES a- L? ~ 0 %  e~xa;xw R@+P?, rc@ A rt& f. r, ..+.;h-li,k 8 ~ w * ~ a h  g. S d r ~ r  . 
& p ' ~ &  Ard T;; i-qa:~ s $-a ~m,lyd r@m,ix?.+y~w- I;-WS !&KB&-G~ $7 -& 



Tankn SwiShg is the 1Lxnmim Bat cis&%* a mm-mxza&rpE: % % * w y  ib-2 SM-PWQ 
&,~P?~S ihruq!~ & third swfWwg c f k !  {B* f#oi$u~~ ~&wW.7) ar4a$&$. ,b md lrslwk* % iFc:~frdp~ 21 

ATST U S WEST. -*i &&#Qw CCFQSWS (XXh-,b fXG* wws ~4-7 



V S WEST MI P~WIYI K X A ~  i%m WU kfM ~ d p k a ?  kW ~~rsr&+",*?~_r =*fi:> 

P ~ C \ V ~ I I Y  ?b&m SMC?WQ find wCI RS V X b r s : ,  4%'- WCZXZ*~ E? 
,G.?&T, fhe resuits prtdmus&; OI rW t w  -mlB k rm~ trt mftr&?m P U S ~ P  A 



4.3.4 For q@c&& a!# types, Tai- Srnm~g W~GW-F w@i. 4 T%?I -%TW 
us!ng fwo-way tnrnb. for that @ #fa&-  la^ I k  b; S %%Z$F&fd# kt. 
miertASr"A w P ~ L A T A  cam~rt;. AF 87-24 74s p , k&%m ,T&$+ &W *@G$%4 
and keep m m f s  cf mKi f i t  b&qL 



WS!  TI. I@5.@$ 1994. M$Ib;eaW SQE,W& & 
T-mMdQRs-q-QWM I - 
P"-C41rn3Cm; 

T : * m m & D w  - €4 
B9AySird Laryw 



52.3.15 ANSI T7. ?0?'b-IS@?, A.w&n P d t ~ d ~ d P d f - t s c .  
TebecornmurPAcaihn.s - B~gitaf Hsmuafrjt - Sup-rkl :a Fo-m-iits 
s v a i t m ~ ;  



7. O .  1 Ddimfed Tmt?sprf is a mnsmisiun wtt, ~wte?~; r  any nt +% ~ S R W ~ J :  $2 S 
WESTS end omes, US WEST arering Wire @en@,%, f! S WEST bandm? S M ~ @ *  AT-P" @we#$ p@#-%- 
AT3 Tswifckes or wire centers and jnte~xchnge canier POPS. 

% 1.2 U S bVESY shall offer Lkdicalted 4iampsff in &&I csf m m  

7.1.3.3 redundant t~u@rnfffilt and @ a T i  t-eqs ad 
res?om!ion. 

7. .4 When Dedicated Tmsport kl; p r o m  am&@; 
7.3.4.7 transmissbrr qtcipnl@f?t ;E,tt;=P1 &S 

ampIifiers, ivld t-egeilWm: 

7-3-42 inle~oaicrs, m ~ ~ , i i t  fa@-{& s& PS a w f  &e4 
and coaxB1 caM?; 

7.1.4.3 f@d~&fTt &?~r jmr? f iC  ~ r 7 d  &d%itE ~&*tBr)"> $4 

fmrfnrdtim; and 

7.3.4.4 aerasss to m lxgh2lr' t 

a p m  in the sam~ nl 
smwiC€s. m2s k &I 

72 B ~ ~ l  &qw'mmm~& 

To& ss forth I J & @ I ~ T ~  hf @# 

72.7 !M&n U 5 WEST pmvid.ps f :  T m s m q  (PY.E~,+  ~ ~ ~ f A  CE&3+ 5,T999+X w i S t  
aoznrrvt &B h? A'T&i%T-~brad t%&, 

7-22 11 S IFiESTsWI aifsr &k3CiIciJM 
~~CYIK-, riot lipn&wd ;D, iI3$1 
dadoml m *-@& t=?Ril'@, smn 
a ~ & i W  ~~,~ ' f i iS ,sf ian h% mlI%q 

7-23 bYh@~ # i x p m t ~ d &  ATWT, & T m m M  $!mu? @mm # . J U Z ~  f&@* 

&1hhvsim! dtiris~& nwam t& a% r;ww rn n &eA d WPY - k g  ~ $ 3  

&r@e !;y'Iurft d i&iMks prdlq-nt =!&# W M  B t&&.*P W k&9 ma 

"fig@ "-y 



7-24 When pfiik.aJ W@r?%?%r is q,wi3ES AT& Ti U 8 WEST @%is@ 
m i m m  f- @y&d sq~arnfkm &- &ti 
and @quipent f m k  &=m~be s @ & & 7 ~ ~ .  

7.2.6 eB S WEST SW offer the MI* 
? d a m  



7.3.1.2 wttem teclanic=aI& feesiLde, provi&a SDNET stB,r?&rd uIl&d&c~& BS &w&M 
in !he U S fitEST miltwork and coruistc?nt %+it; gsr?errsl& ~am@Qter: Wh%#q 
stanchrds which pnvprly ini%rccrork wihY SONET* sr~indarrl ht~uWMf ~PM 
offer wenduts, inclu1~,5;g, but ncll iimited ito, SQIVET sfanrl%id +$&!?rn% 3nt2 
and p;am ,w&rrnan~~e mmonin'on?ig, mzmi'snnnc~ sg?ml's, am?, i%r# s%aM 
chanrtels; 

7.3.1.3 pmvick Data C~rnni~unir~ti~'ions Chn,*ft?/ ("#CC: or qc~&lt&&~l cw%w&m@ 
fhrcrugh the SOAlFr trar6parY sjrstern, LWji%it@d 7r&ras,m pmvdM O ~ d r  
a SOAIEP transport sptern shaJi h wppblc~ of rnuM&? QCG rnWi@g 
beween AY&T an3 SONET rtehmrk ~txnpc,~m~%s Zrr ffW 
Dedicated Transpi t For ex'glmgik, i f A i T & T k h w  a SGWE2" mg~ 
bd S MIEST, that ri:q~ s M I  ~wG1' K C  rm8:5St%geS Ww &R",*b AT& F 
and SOMf3 mmofik C O ~ ~ ~ Y I M ~ ~ S .  m m e d  to &? 6~4~; $no 

7.3 1.4 suppotf the f~IE(2winjj pedomncs mquiremk% fkr~;r$i c#a&P {Sm F 
DS-1, DG-3, ~ f i : . ) :  

7.3.1.4.1 no mf ie  Vw7 ten (50) Emn& rdm PsK D&ty (Ern& 
Seconds are &finod in tachnii~i r&isktmme n: &am E45); at& 

7.3. f .4.2 no rnor'n 1han one (I) S@~d?ftp E M * m w d  PerQ&y 
(,%v@re@ ErrcircPd S'mncls BE i&bFitwcf in <&%$ -&f).'igA@W s3l &W 
7.4.5). 

firs .Wm rings 8~14!; 



7.4.4 AMSf PI. 119.@-fS%, P,~TW&%I 
S ~ m n w s  @&lMW;urEi (S 

and 



Far such DC%=, the1 riq~fir"~rrw~ts cwiit be, ~ l f  &t 
rquimtnenrs on ffir 'mmpr~~l* WST, 

7.6 1 DCS SWI p m W  ctmpf@tc3,1d B&W a m  mr'.',~~m 2ff f& & 
t3ks@~,tw &PIT& Z 

7-67 U S WEST ,&%l PIW h1-P~ and 
mwm of fhi3 l2&17tl@& &fi%b~n brR 
&Jf e M .  t!w j2rcxmssas to i~mwf WPW 
ar~a&M twwa3 8nyi%wrr3~ bmm 

7.6.8 u 5 ~ ~ ' E S T  MI pmvirla ,%rmlrjct mf&ftm ~m*-wmm H h k  s T 
C ~ ~ I J M S " ~ S  O & m x ~ f  ihe mp:icaf hPbrfI~@s I#.@,, tY; 5 W?54",W my#&% BW 

"~caamnt ta the Eighth Circuit O.ec&bn, %he Parlieis A ~ W  10 Z&t  
f~~1wa 





7 72 U S WEST sfali provide pi7y!s&l hferfa;~: en US3 IrYl&Wawew? 
&t&a? at the DS-3 ,.are or higher. lh smfi cam, W m  n@@- &w@ &E @ 
~urnp:&ms rwfh applicable Bslli.vr$. ANSf'. sf?& b M ~ m a  

7.8 1 ANSI PI.  1&?-?%&3, Ameka~fr W$& &xAW ,W ~~~ 
H k d ~ y  - E ~ B M  fntedosrw; 



7.8.13 ANSI T1.W-7994, N G W & - ~ D -  
S~jficafior?; 



8.4 Loop Com6#:wntr; 

B.4.7.12 The Lcmp C ~ - . w m r  f k m  rn 
? r W d  8- P k3@&f tw &nw PdC8 &.m g m  









































































































































































































&' S WEST and AT&T $ha!! e%cplerrp scM;a~.& 3wa%@ 
Center hoii3@ays. 

5.2-2.2 When mt&d by i!t C E C  that P9 T&'T &w$ 
G"LEC's snnrice, U' S WESTsWl w n k ~ n  

fhe cus;fomar has rndumpd $0 a n o m  ~@~ttn+ic% @.r 

one iniQPBxcf'ian$;e ar'tWr Ca 
on& ct4at7gr-e. 

irecord or r&ushl/ staP&rcl n@p m&m:@g$g M rn4&W4p 
agreed tr;, tpv f h  PaRiW' S W  sz%cxs Ulg;p 
mtB~om assign& rM!f2m a$ m y  &a I#% 
P &fries. 







The trailer gmnd total wtmd wunt sMW & mtd&f~M W 
(exi:iuding header $e tr3fIer) 

5.3.1 WLlfrm 1?3qussted for -&mdty 
reamable need is &mP3x9f 

m m  period PfaEat &@ t&ceMIit@ 
n : i r c u m ~ s .  if mi B mi&& ria S M l  ~ W W $ ~  #% RpAPm .Qw@ m y  
Be k;~mviW h A M  lorm911. 

9.3.2 U S WEST 5E?BI: irn9ude IffC? 3iVor.k~ 7-4- HL**~ fIs"R$a)-l;;ntc rn ;#O 
ominator m w c h  EMR cell r e d  



not more than o m  krsiness day afler 
is $0 be pmvided. 

5.3.5 U S WEST shli segregate r?nd m n m  fh? &dtaew Us@@ $a$$ 
accardance with 5.29 of ttllis &ctkw- 

5.5.7 upm leqm hjf 447&3: tM % w s  $2? 
proW18res for slmdsnk Jar mR4:mW+g &mi m 
h .§@cfim 5.4 abo~~t?. 



82.3 AT& T and EJ S WEST %w"i $%m1$&i 
telephone numbrs ,ser a!! As ax&$$ d%mw 

2 4 Custamtr d AT& % &aR hf & M - & Y  fa -% @ ~1Fix*e$ @$ &$4=%.g ? F& 
d p p r ~ ~ m 8 -  Ck~?3rat$:i~ d V % &T#$$T' &%& & ~ W ~ R ~ A W  W&I& Z@ &38@ *@ 
trouble to U S WEST BS @yrmm&. ~7~x9 I$ $ 

5-38 - m&d 



6.2.9 €J S WEST $half exm= bs &?sf rs#iWS Rb 

wittdwt firniatim, any barnem, 
swv&e f ~ d m k r P y  W r r d  I&&y mpaet RT&T L"h~aws. 

no&?? of wa't ni?n-sW=W m&- #t tfk? 
it pmM'&-b tu its ~ p r a  s . m e  cmw,~. 

6 . 2 1 7  LfSV&'ESTlindhTBf 

----- 
:o the Eighth .Cirrx8 Decision, tRe Pataes RW to -& 

8T - Sr#rPtr D a W  l17m 



prmedurss for the immediate fiandfmg of msd~r&Wadit; firam AT&% 
customers tea U S WEST reqrreshng r e , ~ s r .  7b@ C I I - W ~ ~ @  
A TB; P is iis local servjee pmvider [LSP], an@ the U S W,kS"fcs 
provide the AT& T customer w-th lfie ayprup&+if$ &I 
repair cenfer. If the LSP screen iodmfor is mt a 
reprilsenla?iv@ will ask rhs ,47;5rT c~&ctowr n k m s  
U S WEST representative will proviakt tM AT&T 
number of tho AT&? repair center. Ttxssf m:Xs 3rd 
only, and are not to !M us& for ma&letmg purpxis 

6.2.12 When electionic irrtetiace k avai'ble, U 9 ~VESTJF&M &Mm 
, compr%ltisn and troubb ma,m wiflu'jn im 519) nth 

elecironic infL?fiace k avdiklbk, AT&T twill ,prbW 5 
as s m  as p a j : ~ ~ ~  aR&r repair compsdbsM, U 3 MPEST %fxra##w AT&PW$ 
the Pn21nt,le h&s m n  C h W .  mis is &M un 
technician will noSifvAT&T in a m i & r  m3jr,wj; 

dkpatcherd-our Wbl@s. TW r e m  shad not 

carnpleted and mfim W rtoubk JW b"ipr  @ K&&, 

6.213 U S WEST ar;d ATgT slial rnrrtuafjp; dewbp c?fsadmm ~mdp's & b 
fo!towed if, in AT& T judpmnf. any mmrSC%f ~ x W  N &%% 
Age'rnenf is nut mi?? fw any &&War &#tiler wp~rt TW ac&W 
procedures to &e pprovidsd sfiafItm&t& iwm& ~rx l l  Mkpw 

and who will Bt3 a n t a d &  when a fm&& wn- rrt; ~wkFw 

6.2.84 hi the event U S \MEST sha4 far! ia mt@rnf& J~'LM&WP ! D P ~  m*w 
peflomaoce and smiw @$h/Pf 
Agreement), U S VE.ST s~:R& W 

w 
failure to confum? s d e  tip 1J S W5T. dI $ \VEST iW~d o%eyk,*i' ,B&& g&y&& a- 
soon as p w b I e ,  o; m swim cqxm$@, 

6.2 15 Diipatchirig of U 5 WEST &st#nkcji%M I0 PC 
ac~fimy,IisPed by U S WEST fi~lrsmal taxa 
s a f i  L .  abb fa ficYwwk msuit'imrm -fmar$ m M wq rbr@t 
U S WEST rr;~or; cqm17i~g of m;t;tJe regme. 

6.2.1 7 U S WEST sizall S U ~ F E ! ~  A T&T w1#7 6a xd%it@ nt4-s rt;r mgfl,4 ?& ! 
tmuMe rwan open&. 

6.2. 1;". I 
codfng f ~ m t a  t f i x  a 

6.2.7 7.1. i Ptfor%y I = U.dt ef ,%rtw 
t5.2.17.7.2 f rion'ty 2 s Aff~c41qq 
6.2. 1 z 7.3 3 = f@alrlsrrr Trn-1~ 

6.2.7 7.2 Custcmtrr has f'tP M y  to ejl..e:*& 



62.18 U S WE-SY shall p 
services offered rm 
Cummeis. 



current si?aPsds on a N  ATBT Cusf~mer irodbk mgwff; wi* 
"estimated Frme to r(3pair" (ETTR) on a r a d t l . t i r n e  ~~; (t$ f~-WI~lltp& 
immediate notificittion tn the event a re@ir'r,m~m is Urn&& iQ W 
pr6senf for, or anticipates missing, a sckdhffdcr re@# iapmC118@M4 
(e) retfieve a// time and matenal chages IBat apply To AT&T&2 M ~~ 
of ticket closure (itemized by lime spent. ~ r r c e  of f?I~ri8&al M& 
proeee'ures employed, amounts incumad in @;la sah a t q ~ 3 P ) r .  I@&f 
by Crrsl~mer, per event and (f,) rseivl; aultrs~~&l%@ rtatmt*W $# 
closure. 

6.3.1.3 Wmrnndd intetfaees rwst be ppmvidrc~brf krvn a antrat@& 
support systems data base for r@&l time n&* Ib t "o rkm i&#~  18pW&%&- 
identify pnterltial sewice degradation. Such &y$ 

applieabbe (e.g., v v k n  an unbundW /oegl& 

ek.), initiate repsir oparations. t e t  indivilfu 
g@neraf@ mintmame and rep&+ nc;tfc%rs tlwl imp&d Bfip w@ wr3  
&ti!"@ to mr@efc? ca!/s. Ongoing naififamncxr pWi&s &@ 83& 
onbundw bps u8nust LBe eqml to 'ax- exciwcf M pmt&v& amp&ww9up. 
U 5 W i 7 "  for- fafaciliti~s us& to pmvarls Sier~kq fat &@a&. 

6.3.1.4 L' S WEST agrees ko davtflao anbirnCprffnt;~t. && w m  is 

above. 

6.3.2 U S k'JES7" agrees that AaT&T ma,y ne,mrf tmat14&$t d i m  ti% a- ia&$& t;R & HEBT 
Rep".siriMakitenance Ceni'er for b i h  r@~&t+?dal o~rtd W ~ B X  ?5"& 
Repair Center will have two separafe numbers, omk JW f&&i&e@ &.rp$-x !P 
business. rl=LEC's wiii be treated h t,% ~~ m;lwlrr??h,w W S WE$r" 

83.3 U S kVESTshall perform ,all testing for RtlsaI8 Sierwif;a& U $ $%EST$,%#,rpr%~rn 
the capabilrty for- AT& T to receive h9LP ?ml m ~ h &  whik &Ti%? rwtofnlr U !2& 

line duh!rg fhe inittal lrautrle r@porf ir/h@sn &v&llsthh& ;5;? the Itj! S M S f  w*~ 

6.3.3.1 I/ S -WEST shall j7rovick &st mstlllS fa J$ TdLX W wpcvfa@, f i  
clearance. in all instances, tZ S WEST w#l p r e d  A 7% f ma fw 
dis,ecosit!on of the tmuhhe, 

6.3.4 LY S WESf'shafl provide b AT& T the a,3il& IE) ~;b&dn the sSJSw4 WJ 

mint@nancs tr'ouble reports vie Ml@pW@ af by r8:mwic' fiMdi@&m 
by Pi70 Padies. U S WESPnyme& b pmv& ttks s~&m ot wddw;u=e YP~U# 
business tmubb reports upan AT& T mqwsff 

6.3.5 dJ S WEST agrffzs to pro vide to AT& J tho slirlw Jas ap@f"r fa#*-& itto,& 
reports for large busineslq Customsrs myfiw $tatt& ~f && : ti*#$ 
changes or at AT&T req~~resf. 

6.3 6 U S WEST agr~css ttta t A T&T nay wt-i 3J S WEST t$ %&@ ~ 1 % ? r B f  &pzf&@ 

w'th A-TPT on the initial trwble r&@d to so&f& &#P c&Mbt d Fb& 

5 Pursuant to the Eighth Circuit Kkcisiorr, Pt?as Pa~Ziss agrw rto Wet@ the fTdtam8: 
U S WEST/AT&T - SwXh D a W  In/% * XF 



w b r e  passiblu?, resolve the faturefiunefion related t r ~ u b b  at that time, 

$,,A$. 7 U S FiES'r agrees fo pmictiveiy advrse AT& 7 of any cenfra! oflice failure tkat f5 
known at ihe affrs of any jrt(1uif-y or #rouIS/e rqwrf. U S WEST t l g r e 5  PO cmt~ffue 
& wadi W h  R T .  T toward implementicg a process to me@; A T&'T requirements 
for notification of swifch failures as smr~ as b~ossii$/o. 

6,3,# U S WEST &pr88s ?G provide an Estimated Time TCI Repair [ETTR) on all 
residence snd smal business trouble reports. 

6.9,8 U S WESTagretw to sllev@lop, r~ifh AT'&T's coopemt~on, mutually amepta&/e 
wafiC@nt&r interface agraemeflfs to document rnethlods and procedures f i r  
irrf~rim and final infadaces for each service qgan a riquest by ATcXT. 

6.,'3,9.1 After Phe initial depiopent of the worlrcnntc!r prim-, U S WEST 
agrws b continue wo&ing W~ the 6 7"$ T fa hrttoer develcp, ~mpma 
and refine the operational prmess $scribed in this Ayr~emant. 

63, "l U U WEST agrees to provide AT&T repair h!sPosy of pm*us; troubk iap3rRs on 
customer service of open tmubb repot?. 

6,3.12 Lr S WEST shall provide 6 T& T with the tdpabihty to rvnrodi* a trouble mcx,d. 

&lY; GwnMrdllti 

d,4. I Maint@flacnce charges for pr@rnise,s v~sifs by U S WES7 ernploy~'f3s or mnlaetors 
shall be bdI!& by ATP,T to its Ci~sfomer. 

&4.1.9 YJ S WEST employees 0; contractsrs shall pri?sent :he Customer web an 
A T&T pr~vdipd. AT& T-branded form detailing the time swnt. the 
rnaR@rii!ik used and an indicaticm that the tmuble !?as either bean 
resa'wm, or Mat adefilr:anas;al w,u& cvill be necessary in accordance with fhtiie 
prowi~~bns 01 ais &i&?fYU~flf. 

6.4, P .2 ff additional wodr k requirwf, U $3 b W T  emplloyms or cantractas shall 
call ATdT from Customar prernisles so that AlrgTcan !;ch~du!tl B li#w 
appahtment with U S [NEST and Custmer at the  am ti~-lr?. 

fi.411.2 U S WEST agr6~s to work with A?&T to support t?xp@djti~i.,f~ dduekprnent of an 
iridlrsfry $8rrdard t'uolihb re?pari etrlPry fo~ormat and iagreles to irnplsrn~nt such 
$fromn;d wmin sixty (60) days after final resoiu?ian by ihe Netvvot% Oper'alkn 
Forum (NOF). 

Be$ Pabfimplece Mwsacreme?lnb and R~poawg 

Tkli~" swbjwt So be trddressed wccording to the procedures set forth in Section 52 of Parr A 
of rhif; Agr@ement. 



,i;e ii~bj@Ct Pp be addressed accofdl;rlg to &to pm&ures-set 
of this A ~ u w n s @ ~ t .  



&mWP&CE REQUSREMEWS FOR PWE-ORDERING, QWDEWiWGi, PROYIS!QNSHG, 
h4ABWENAHCE AND REPBR, AND BlkkiNGi 

1'1 7'fiis Attachment 6 sets fotth the intc?&!rn re$ui:@ments for pne-ordering, ordering ena 
pmv!sianing,. mahlananc~ and r~pair, a ~ d  billing, whare AT& 7 provides mrvice to iis 
eusFi2mlm fhma~gh its resale of U 5 WEST Local Senims alr i!hrough its me of 
LirrbundlBd Netwrsrk Elemon& or Combinations fhzt A?'&'$ combines. 

%& U s e  04 )'IfbndarC"Bs ' . 

2. As edescrjbepol below, A AT 7 and b/ S WEST agree Po impIzrnent eat?? i*7lsrfitcie ~?ic&+& 
bcrakw basad upon @xis?in~ and evdving hdaastr,, standr?rds or as rnutaraliy a g W  upw. 
7%1 parfie5 @hall transition the @lea!?onic hbrfaces to mdus~tr,~ sh3ndards radthiil e 
i'im~tfr~rne na@u@lIj~ agreed to. 

b Rdsrsbaamtpw$lreP 

3- 7 F;eIntbt~&~s~v@n9 for ocp~rati~nal intedaces shall be as deterrnirqenl by fhe apprupri&!e 
@puIatc?ty ~ ~ b n c y  as sat fmth in this Int8rcanf?@etion Agreement, 

S M ~  

Pr@~dd~1r~~13ping/~r0~~isi0ning fur Setvic~f t?!@~&?l8 (SR] and Cwstmer Spscifis: 
14nbundlsd N~Work Elements (UNEs) 

0 M S / ~ ~ ~ @ R ~ P C B / R & P ~ ~ ~ P  f~!tt~ sR &!lid U/'d& 

It also rnddress@s the batch proPmoIs and transport notwork's that will ba us& 10 
&a-$7rilnyie informabi~n for: 

o R w a r M  h:~3$torn&r Umge Ibr Stq and tiNE 
Whroies~b BiIjinp for SR and UPdE 

a Sa&mtidgsd U S B ~ W  Rd~sisl'aW~s $or Uk'E 
Lacal Awounf Mair+)t@nam for SM and UdVE 
Dirwory hlstance Database 

Thtr prmttirdi~~ !is? of inkPOmd3ion t~ 1b8 exehap1gff13' is inPmrJcEd to $8 cxa~p,pk'y ar~d 
not mpmssnf c1fm~rd9hdn15i~e list {of s u ~ h  inRom?ati~n lo ba s!xZr:f~npM lli?@Mt; $s?, 
p~rI&s. 

4.9 AY&T and U S WEST will use aP le2rsl on@ matbod of axchfin$ling pmieomr irlfm&ib 
which wiII kpecP ma/-tim@ fmnsactic~n b~l5sd. AT& T and Id S WEST m y  nfscr m&a atw$ 
d@Cmin;e Mtre ~ ~ ~ g @ P m @ ~ t S  and cclnditi~ns stipPOJt Batch fib tmnsIxllfi1i t ~ r  %x#&n 
rypys of p r ~ o d e r  iitfomatian r@ktad to Phm Strmlt Address G~iia'e and 
SM@k/i"~3atug,$/FaciIi& awaidabili~. 



E&ctronic Communications-Lite (EC-Lire), will be used to tra.rlsport E1ec:ror;lc Data 
In~archei-tge (ED/) fonnefted contenf. AT& T and U S WEST MN~E use il TCP/IP based 
transport network for the exchange of ED1 transacniwfls. A TcP 7 isnd U S WEST wi/! 
t rmsl~te ordering! end provrsioning recpiests frrarn the Ordering and BilI~r?g Forum {.rgBCG,Y 
lomts intrr ED1 transactions using rnut~~ally agreed fo mappings. T r~s  S ~ W I C ~ !  d)xf2?r 
$ffi?Cornmifl@e (SBSC) of the Tslecornmuncations lqdustiy FForum/Electronk Dalit 
I'ntercharigc (TCIF/EDI) camminee inb~prePations af the 850, 855, 860. 864, 86% BTt! 
and 977 transactions, in accordance vvilh the QBF forms. will ,M ussd to convey &li & ~ l e  
nmesssgzy data to connect, modify or  disconnect I L V L : ~ ~  rjxcharrges services. 

5.2 For Adaintertance and Repair, fie CMIP transacfions referred to as Electronic Bonding 
Prou~ble Adininisti-aFioln (EB-TA) will be? rrsed. AT& T and U S IMiiEST ifr'jtl us+? an X.25 
tragspofl r)eWork which is the currentjy deiined standard. 

5,3 For Billing, AT&'T arrd U S WEST wili use ED/ Bf 1 and OBF BiiiIlng Output Swci4icahcm 
j0OS) formats via COb1NECT:Dirsct. Section 13 further dofinres the candtfons wfk4ff a% 
or thc~ ofher format will Be used 

5.4 Fc!? Local Account Maintnar9ce (UAI'), AT& T and U S b WESTe~gree is us@ 
C0NPdEGT:Qirect. 

5.5 For Ditects~): Assislance Database iff;formatiun, AT& 7" and W S WESTagrm to US@ #? 
Sarclt protocol and transport neWoilQ I%at is yet Po Lw dolemir~sd arM' %?I/ M &&~f!$m@i@ 
!h@ J ~ m t  r'mplsntenl'ation Agreemen! (JIA] described in ,Ssctron 28 of this Atit!uZim%r)L 

5.6 Modifications to 0GF b m s  lbaf are re~qr~rbred due to ihe absencrs of, or &xisf~mi? nf 
unngcsssary data fields, ca,qterrPs, or  formats wi1I be addressrxi in ifta Jots1 
l~piarneniaticion Agreen~er;? descr!bed in Secrion 18 of this Anab%mn# r'"JIA3 . 

6,4 The pre-order real ?!me iritenhee will support Nle AT& T custcmsr c # ~ f a ~ !  BX~CLU~W 
vithirl AT& T's Sales and Service Censers. Gateway-lo-gart~t~raj~ queiymf&ans@ c.W 
timo performance r@quirernerits will be? specified as part of the Joint fm&~.mm&$ta~t 
Agreeinsnt described in Sedion 38 of this Attachan~n!. 

6.2 'The ar~nnsaction response time U 5 WEST provides t~ AT&T Salrss and , Tame  C~rifak~t. 
will k B$L~B/ in quality vdth that which LC S btlESTpmbride,c to melt or awer 
t'~lc?comm~rrri~~tioffs cardidrs. For puqwoses of ttris Aftirlchmeta:, U S WESSP a@w@s go 
provide AT& T b@nchmnrking informadion ifor' end-user paffmulaircts ha$& an ffi-34$&d$liopl 
~ I w I ' P - s  (nominal - light volumu, stanrhrd - Pypi~il vo4jrne, arid wGni  rd5~ M&~)if 
voIurr?e). A7& T may request an i~prcw@ti~snf in the tians~cdjcarr~ mspdnse fm 1Ct S WE3 r' 
provides to iAT&'T's Sales and Service! Cac3n?ttr above that wtlck I: S WEST pr&v1d9;6; !@ 
rtseif or o&er ~~Jecclmrnu~~ications ~~a:rier,s. through Fh,s B o a  Fi& Rww1i -Wid, 
which is dofined h Psl'i A of this A_are,emenl' shufd  cyck Bms not ma+! Af&T"x Ww 
r@qufrements. 

7.1 AT& ir and U S WEST agrm to discuss Fhc modfficatinn of fh@st1? !~lf@rfacws & a W  U~KX! 
svol!/ing standads (e.g., data ~I~manlfs,  prolm#ds, Iransprl .whvmk~, 0tcJ and 
guidelines issued by or referenced by rrelevafft Al\iafic8 for Tebamml;ln&ftm ltmdu$#fy 
Solution (ATIS) commbtuees. Upon reqilest by @it!mt Paffy, establ&hmt3at" dneu, mr 
changes Po industry standards and guidelines wit] L.3 i a ~ j ~ % a d  on no lms fdrsrt at; urxm: 
basis. This review will consuer sl'ancfards and gubdet~nss thaf have r@ai:.Q& ?hl(l~f ~lO$trm 
BS IV@// as those pr.J$lished in final bnn. Both parties agree to sva/u,sl%t gw&&pq 



st&nd@rcP$ and mutually oleterndine the relevant modification to be implemented basM 
$ 5 ~  FafesP approved version adoj)ted or the hies? veiskn ref!%ti~g final closu~s by 

fb)iP ts&Vant (AT!S) commiftse or sut?d:ornrniites. The partics twill' use reasonable eftor? in 
men& cEtl$ur@ upon the necessary chitngas within no more than fhrw munms of initiating 

mview arid to implement the chcllnges within nine nronths or earlier, if reasonably 
pwietk ,  unless Phere is mutual agr~srnent Po a alMeri?nt irnpbrn~entation schaduIea 

PP kr tka cause ~Pes~iablishing operatiorral ready system intedacms between U S WESTand 
14 T& T ta support Local? Gervices delvgsry. AT& T and U S WESIT may need Yo defiml and 
trr@emdnl syJltem inlsnhce specificafiians that are supplemnta! fo existing t:an&l@s. 
IYka!rr, rnuiuartly a g r M  to, AT& T and b' 5' WEST will subnaii such sptscE~.dions lo ItrcE 
dwrcrpnafe standards committee and will work rowat& iis accc:c~piance as a stan&M, 

8, f AT&Tplnd U S WEST agree to can ope?raPionsWpros'uction read'jness as soon as pssible 
dftr a t;rrysi4 dare of November I ,  1887 for the d~livsry cf a!/ sj,tst@ms inreffaces 
w~,r'W within #his document, with Bhe mutual undersfanding lltrat ( 1 )  product delilvety 
carrf@nf is d@p?ndar;t on r~quirements; definition and 4h@ Prme r~'quin?d to develop to *es@ 
i~uifan'%vnts tind (2) opraPioiona1 readiness is dopmderpt upon satis1'Bctc')ry test resu/ts tor 
tM &amaction VQ~U,V~?S ~r(o]ecC@d by A TT T. /(IT& T and 6J 5 VYlfS'T agree to work fo 
mrslu$!l!y /d@nt@, priorifize and track t19ose fl~nctions which may seed to r3 pposiiioncd bl s 
&u&~otsflt 3y$t@rns intedacs deiivsrp. These fimcflons will be joiritjy reviewd to 131@19lirs, 
nib,$ @ma fremd for d@v@Iop.r.nenI" of subsequent reI8ast.s of the !system intorfaces and 
&snbdish mutrrcally agreffabb dolivety dales. 

1,2 At& "1" and U ,5 WEST agree i'hat proj~ct sdlsduie.~, tim8ltnes, milestone deliverablt3s, 
r"q$art:fig f~rmesses, among oft?ff'rs, nrill be .specified in the Joinf implemantation 
AgmmnsPrf (2;,vc?km 18). Thse schedubs acd deEiverables bvilf be revrefiled and ntlvised 
as .wed& as part of fegularly sckd6~krlt.d meetings conducted rhr~ughaut the 
&~re~~pmen(uirnpI~m~en?ation cycle. 

J ,  1 The Partivs agme that the exr:ha~ige of preordo?nng) infomation for resak sewices and far 
~ w t m s  provided using UNEs twill be PransmiPt'txf over the-sarn~e infun'ace, 

$2 AT&Y arj' LJ $ WEST aKili establish a transaction-based electronic cornrnut?ications 
mrfl#ac~ h s s d  sdpn mos1 c~rrernt (as af the EIrfmtivs Zloofel af this Int@?connxBon 
AgmamGfnf) w@rsbn of .the S@mice Order Subco?nn?it?iee (SOSC:) irn@emer)b!ron gslkh?lne, 
for E I l s m i c  Data hb@rchang&l (ED!). ,An exchange protocot, sluch as Ebetranic 
~ w ; s m u n i ~ ~ ~ ~ n s . k i t e  {&?-Lip@ will k? used to trmsport ED! fodrnatt~af content n o c ~ , ~ ~ y  
t@ prfn1"~1:1r Inqriiriek including but not limitud to: switch178rtidrff/Ibcild~v sunil&ility. addrass 
v@rititmPd~n, fslephons number assignment, appoinErrreot dchederling, and astomar' 
senlice ma3rd rtquassts9. Without liml'fing other resP.rictiorw which may apply, Cwaunwr 
midic8 rmorcis are provided for the i~imited purpas~e of suppoahg the resale of U S MtES7'" 
#wa/ ~ x c h a n g ~  servi@&ss by A T ' T  or ithe sale of unbundled elt?rnonfs on behalf of #MI 
GusF~flrer, The use of rmorcJs in a m,anner not asscrciaietd with the ord~nng p~'wc*ss, b 
@xprut;sly forbidden, and is a violation of the ferns of this Agre~ernertt, 

tQ I When A TA T is the customo~ of recod for the r@solfd local exchange senricn(s), the 
@#change of' itrfomaffon rehling to Yhle ordering and provisianrwg oi locat exchenga 
servic~ will be based upon the Arnef~can National Standards ll~stitube (ANSI) AmreJitce<J 
G&nd&r& Cornrnifte6 (ASC) X I 2  4Sfandards as d~cumenied b y  the SOSr2 of tb@ 

U 6 t,TE$TIr47'kT - Sou~h Daknb 1 1 /I 2/98 
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TobPcsrnrnunications Industy FcmmlEIe?ctronic Data Int~rcl9fin~e (TC1FSDII cumtn#?~a. 
The Imp&m~mratjon GuideIines for Ej'ectronic Data int~rchang@ ED/ Guidelines CuSZmricP 
&W,G@S lssue 7 will &e used as a bcllseiine for implennentafion daspifss @a@ ket ? h i  lPlb 
docurn~nt may not have reached finarl approval stage by thd? El'fectiw Diote of this 
Inr8r~;orarrtl'cIj~n Agreement. An excbtange protocol, such a!s Ejf -Lit@ wifl be ussC t@ 
franspsr! El2 iorna@@cl content. Thu? infomation mxchanyf! rvi,Il bs fom~s-tr8~sd u S ~ Q  
L w l  S~wice Request (LSR) Fom, ,End User lnformafion fron'n, and tatla i?asaIcit Snsrvee 
FOm developed by the OBF as spec:ified i? the August 1336 uletsion of the O#F Ioms rri 
&/lr=or@ SW ST.$-4910XX, and far B~irffctory Listings, includled with a /ma/ sst7%r2b 
r&tqu@st, as specified in SR STS-4 7? 102, 

10.2 Tbe~ wid-user s,cw&~c UNE o&r dJJr;H .b bamd upii r3EF l,Sli? JSRPLS. *&& 
SUSC imCaJempn'~ibn gui&hnes &ILSC~'M pmsljywsly 8h81 ag)lpIy 

o&rs. U S WE$T and A TW T @ g m  ~al! thus h 

&Perise Fovn Bb%+cA may ~dIamaPe41 h m m w  ffw EkmrrmP hM?) a& P@t F W R ~  
(wihich m y  ~~Mmtsfy t% ~FIEW Xfie Sw?eIs &ner8# Fmii)) &mlopM& D% 

WdE od#rs ahall b@ as ,wrnitt& hr this Agywt~flmr~C for unSw'tdkPd Nt3tcwak 
.whIbct fa, FCC and rqul~toq!~ rsquiwmnk;. 

703 Bubjrjcn tc r@guia;Pory direction OP mutual agreemenl relativbl to the wqwimm~~3f &f 
pnovnd~ng cornbiruilti:~ns of LINE corr:ponerrts, AT&7 and U !S WEST wifl eslaWiSkt a 
mathod $0 relate, track rtnd process; as s single ~ntdy the inrdivid'u91 U S WEGT hY&avrt;!nd 
Eod-us@,r 8p~cific UNE cornponenfis sp.ecifi#d at the tima of' lire initial odeft 

10,4 Kb& T and U S will use fnr? riame transaction b&sedpr.otwd~ serr;h as EGCjlisr, ;:flib 
franspo~? wePb,~ork specified for seniice recsale for End-user S~~MC~IJG UME ~ i r ; l i ~ ~ % ,  

90.5 The ordering of common use (nomend user spscificj UhlEst as may be ~;)ti'r~iIf@d U P f w r  
this Agr~oment for unburjdIed elerr?@nls and subjat to FCC isnd stab r#gtl&$i'o~~r. 
rc?quiromst~ts, will be supported by a p ~ ~ c m s  separate t o n s  fhsllt deticrlkj. kt Hln 
precsding paragraphs for end-srse4r-spscific UNEs, such sysi'em rlo b@ @#? .%~mir ar $r~#d&t 
90 the mcschani,?ei$ prmess used fix trunk sawit% requests 2i'f anofttor #XWdtIJi opry@nt 
ws sppmpriard and alet~l~rnin~d bey mutu~l agreement Untff~s U $ WESf b oth@fw@ 
rffquired by AT&?, this process will not ernflioy fhe eiactrcrrsic infetf&~@& SmOfn'wd 4~ 
AfPschment, unle.ss modified by sc~parato agrmnlent. U S WEST will aupa%r$, /I erka" fa 
j,?e er#te,?t req14ird by law, this lnlnrconnsction Agreromevlt crt rnOtUlJy ugr@& 
httsrcunnection end opwrfidian of End-user specific UNEs used in wn#tr:maSOn WM 
common use IPNEs. The 5ysbern.c; and ordaring process as outlined bin& is b&lixi~?df& 
elnd apart from Phs Bona Fide Refluest Proc~ss agrmd fa by the ~ r t k s -  T b  Jmt 
lmpl@menta~oiorr Agr%ement (S8cPion 78 of this ,l&achrnent 61 will a&f&a the mfd& 
rdated ?Q definjng o r&ehanisn? to corr@lilte E n d - [ f i s t - s !  UNE ~f=t&rss p&W 
sysdetrr intetfaces with Common llse UNEs that may have imun previa.fs& Q ~ Q M ~  

10.6 rV S WEST will accept &n 860 tra~?sadion that contains ihea cornpbfe teIt4)8tr 06 t f ~  
prffviously provid~d order iriformdltion (under tfw onglna1P50 Irrrawct&t.,d aism~skiaw* 
with the ddivery of supp/h3mwntal (new/ravised,l ~nfornlaiion frum AT&7', gu&dcr :a 
rnutualiy agreed upon business nules. *This truatrnent wilf? respect fcf #w &SO tpcrm&m~~f 
wijl be accepted by both parties rrntil the SOSC ex,olicil& clstn7ies ,sf)& inladmt#isr"r 
exchanges associaFed with supplementing orders, or PIT& T and U S NoEST n a:~ruaQry 
agree 80 change the tr@aPment. 
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7 1.1 Tfm @- d rotsit- ad repair inbmallir%?, br bPQ'Zjlt/ S WEST mWiiC b*1RC 
s@nrhs ti;, be d d  by AP8Tsrd h~? s~iivkw A'l"&1'pW&ct mi* &@ 

BfBWESFLINE or w s WEST -- m i s  conr?sixled by AT;&T,, [or ~ ~ n t i f a i i % X % i ~ f ~  
af u s msa LEES~, will be tfwis~~~!&??d over hm sari?@ inlbrfi~m. 

1 5 2  For me purpose of exchanging fault nnanagemnt infotnatian, ATgTandU S WEST W& 
establish an olwPranic bonding ktefince, based ujwn Ah39 sfandarcis T!,22Td 13% d m  
'Tl.228- 1995, and Elecbmnic Cu~?muni~Fion drnpI~~ment$iition ~ m m i h w  
Wepd Fo.met Definition (7RP"D) Nurnbr 7 as d6i'ined tii? €(SIC: (3C)Cttmfil 
QO3, and all siandara's refarem? Within those ~ & i m r I ! s .  ??IB p9ds Us@ It!& 
futlc,"ions cumnlly impbrrpen:ed for reporting accerss 6t~"cuIt k'mff5M. M$8 fmW 
incfuda, M e e  not limit@d b: Enter ?roubii?, Reqwst IfXMiB83, )J@por"t"irtf?&. A M  
Tsouk~~ infomratitpn, M~Idiry Pr~ti$le Re* Atrsif,~As, T,'EZUWF R W  A W h a  VR& 
Gb\nge (Able) Al~fifiration and &%:I?! ~ r u u ~  H~sputf, aB dlf w+hitxrt &m ewm& 6% 

ANSI T I  .227/61.22$- 1995. AdcSitionml f~nch'or.~ ritsa' cu~m3cilVy dt7ropi3n-20nlM b.y. Bw mrm 
or &filY& by the sfandads may be supported by mratucsl apemenf 4e.g Tts"4z &x%s 
and Trouble History). 

l i.3 Mcsrlifimfions that am required due ~fo Ihe a&encs 0% or e~!~~flentx3 at t l n m M & g  &&it& 
f&rf,s, contents, Qr formats will be i 3 1 d d r ~ ~ a d  in !he Jwnf I t ' t t~ lem~raf~~  Ap~ar@nt 5JS5 
&sc:~r't?e,rl in Secti~n 18 of this Afiac:hil?enf. 

12.1 U ,§ WEST will recarxi the i~utudly a p r M  ipon Customer ulwp criftsr amr- A 3% V- rw&&$ 
for its retail bcai sewice Customens. 7 7 ~  cor!)snt of such I&P& wii'i b cWsaM u f ~ f i a  
mcftua1!y agrwabla mterp~etation at fie &!!Corn Ex~?#ngr,~ 1W;Fssl@3 R m W  (gkffi) 
bmai 20 be dwumexated within trii? JIA. U S VIfEST Wll pr~mds Wmr%k: fr&~~sf@g~ntlin a! 
UYa recsoreSed data =ing C6,NYdEC')':Diirr.t dady ADmK1;Ip iMfi3~j$% F~td+y plfi 4 &GW*& 
to t4e d~bennirred h the Joint Implamentatean Agrw.mi;! faxducfifg M&wf, r*hkg 
interdam and fcurmat will f used tr2 &IIv@~ WQW us&@ !d&m A%& 7 rs rn-a iYW 
lacs/ exC:hang@ se.wCes of YJ S W';ES2' and t%d?en usage i3 a s w i d  vvttrr Cmrornfs 
SCW& by A 7-& '7 ?hraugtr one ar rnbsre CINES p ~ v i & ~ x f  9y LI IS WEST. A f&T srbd 
U S WEST wiil rnLPivally a g m  upon the cunddinns vvihsn cws!umw 
will be provided on behaff of A T i  iT, 



23. biiiing Fomst for %wice Wsoale (SR) and llnbundl@d Network EkmenU (UNEJ Pay.rabrs8 

13.7 Billing infomation far ~lnbundled loop and porr element$ Waf afe f!af 1&1& &? mWW 
m a single ED/ 81 I fumel across dtll U S WEST regions via Connsa:fi@ct- Brtfitflg 
infomatlon fur unbundled trunkdinjsrofficd? fnr~spnfl efbmonrs ?hit! art3 fk91 nf&a WP &@ 
provided in a BOS format via Conneet:Dir~ct and wili appear m the ~uSlm%~ $&*@ 
R%t)rd of the f&ici/i& bill. Riiijng in~fomaticrr~ far SW pm~fucrs mrmd S@mC&r; $iMt#m &# 
rated will be provided in a single EL71 81 1 format acmss aC U S WEST i'mgjim E@ 
Connect;:Direct. Exc@ptiotis hcludcr!, but are nut i!mir@d to, irmnM teby wt l~~f t  ftM!i Mi 
provided irj a BOS fornrat via Cffnnt~P:Birmt. The display of wrtfrg cicKdrjs am &%@ 
associated charge will be mutually ragreed upon in b&% fotrnat!!. Ctzlrq@s & m & t @ d  %WE 
a s p i f i c  loop will reflect the circuit ID format. 

73.2 For usager-rated biIIing, U S WEST will issrde bilk to AT&T for S5WhlE BI f m B  
described under the Plat-rated SWUNE biEling swrbjm. C im38 itsf& biiI~rtg W9MJEfE Wtf 
ba u?rjque/y idorrtified and dispEayod in the Lka& S s c l i ~ n s  of LRss bf5. F#F@&QGI$ &*@ 
WOS format jurisdicfion will ba specZ&d p r  80s guk&liixS. Ckrlvem&t&~ fimC bt 
charg@a4le ti-aMc type. vdl be dispIay@d and bill& p f  t~ppIica1trk tariffs, o d b i t i q  @f 
usage rated SWUNE MIS will be provided as d15crihm un&f tfm f&?t;al-~M SrWUbx'5 
bilfing section. 

1 .  TJPITEs w h i c h  U S 'VEST agrees to provide, unties the % a m  and 
conditions af  L ? e  Awemeat, or to ths uttonk requirad Sw+r, 
that  are recc>mbin.e as a sing1e S B ~ X C C ,  %iLl be g?auprz$ kwa~%tefi  
by U S UJES'P and displayed taget!aer art the h i l l ,  

34, Wecarded UHE L~e~csaD or Aeeeas. Usa$e R@c%iw&bfos 

74. I U S WEST wiP! record all agreed upon criginating and lermin~~irffg g$&gu &itI@@ fd9 at@ 
associated with G UidE pravidad by U S WEST 10 AM T Tn@ d~s&g@ Mfi kt? !@ 
the same BellCore Exchange Message Record format dixu~Mb WMiXT S~fi&'r $2 &@@ 
wilt be s~bject 113 the same terms and cor?dii'ions I0r fl&#icrtliitm 4ngVrar r+H&~is-.aj@N d 
the format as discussed if? Section IX. 

14.2 AT$T and U S WEST w l  mutually agree U C D ~  llle Local ar;d Lovlg S=l&&m;tr rag#@ 
customer u$ap &?a recotcling that U S WEST V#I/I proyidsj lit 2' C#&%&liani w& 
and State regulatory guidelines and requirements, so fh&t AT& 7 nay Mf -t3@ez~r &$#fern $@E - 
the local and exchange access usage chargas fu which AT&T is snfitW$ d 
and U S WEST will perfsmi mutffdly agrseable SjLSfRrnS t&ot~f?g, as aurn&t;~i&fd ~ r l  i!m 
Jwinf lmp!ementation AgreornenP jS8r;tA'on 18), as soon as puss&&. 

14.3 bJ S WEST wi9b provjlje ~i%?fr~r?ic transmission of mSrdE?d =$* usm$ 
C0QlhlECT:Direct daily on Monday through Fn'da)' m a s c M ~ I @  IQ @@ @wm4W itr? QW 
4ci01 Implernsntafi~ion Ag6i~ament (uxcIudiptg hoI&-iysl. The- sam L', Srrtr:X&k r~~f$fl&e& &#$.I 
for ddiv63ry of r~curdGd G U S ~ O M N ~  U N ~ I S ,  ~~SI:~JSS& ~ p l  ?&fa'&? $2 of 4hir;$ PZbfgwrsf i,& 

bs U S B ~  fop d~hv@ty 6f me l??~CVd8d itSsg% d f ~ c ~ ~ $ m t  In lhts SLICfhOfi 

115. Loeat Accoaasslt Malnflesnsance 

15. f Whmt acting as the s~wiiicft provider for AT& r, ~rhef@ ,4747 srthBr !s r~&Jld% Msifi; 
services of U S WEST or rsmpbyifig UNEs fa: provide !*a/ se&n, U $ WESF w& ~&-?)f 

AT& T wnensver the local sowice C~stoinef t~ani;fen senttce;. f z m  AT& T b za~Htrerr' ,WLB 
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senlice provider. U S WEST will provide tPris 
rnwtual!y a~reeaable 4 dqit Lmai Use Tran 
umd to Indicate fhaf the retail cust 
notice will be provided on the next 
prme.ssinQ days are Monday throrrgfi Friday 
U S WEST, will be m the 360 by&) it~dusry s 

1 S.2 AT&T and 6J S WEST will process ac 
htmU TA and/or interU BA P~ll provider 
same EC-Llor kra~~saction based pmfc~o 
resale S I W ~ C I ~  as spt?cififf$ in cSt?cei,on 70. 

4 5 3  When appropriafm regulraf~~~ guide:jnes axfs 
CARE message TCSl3143 lo reject an IXC 
Interexchar~ge Carsi~r (PIC), where U S WE, 
k & l  ~ ~ r v i c e s  of U S W E T  mat AT&T ressi 
in providi~vq sewce. 

15,4 Agrmmdnt &y U S WEST and AT&S fa the L m I  Accavnf Uplhten~n~t2 cleSCxtrW 8&w 
dms not, in any ~tvy, set' w precu?&nce or reniove any oblipa,,tiOn !or U S wSTa.bld 

and among other ILECs and CLECs. 

t ti. Wmaaty A~~kmrsca Database 

46.1 AT& 7 and kl S WEST will i~se a b 
Directory Arsisfaisrsce Database 
(i.@,, DA EUSL, DA EUSL Wpda 
used ,985 riot been determined or 

16.2 Withauf limiting other restr+cfjon 
pr~vided fgr the lia?~1t6?cl purpose 
lntercon~b36tian Agr(3~rnenf. The 
IS expressly farhidden, and is; a 

17.2 An interoperability testing suite shal! ensure the irnpl@me~tatrar; of fundom, a ~ p ~ b ! j ~ ~ ,  
and acceptance cn?@ria enurneratad ~n the JIA, with both panes agreslng to rasolvs any 
rn~tedal ~ W ~ c t s  it7 the soffv~are. 

1 7 The test process shali 
the predomhwnf business 
pflormesl side-by-side us 
Legacy sysbrns end the L 
r@presentafives and r e p  
fflat tho pudormar~ce an 

South E'Jeksta 11/4;3J98 



Gateway for nontinal and wok? case scenarios with the ~ n ; e  &re! e f n i $ w  sirs 
accordance with the Act. 

7 7.4 U S Yl!EST does not bvarrarrt hvat its sysrems and access to k%ma spm r,%& W W%%= 
free. 

17.5 Products and sewlces already billed via ?be Cntegrared kxcss. 3 i ! J t q  Sy?&?w f;@sj M 
be included !n the existing prebill ceifi$calion pfoc@% laf @??@fat &?I@ & 0% 
csrtificatran process conducted in accordance Mfi wn~dtP"m~hd:a~ .@&+@? WB 
ssmices billed ourside of iABS. the parttes will ~ % ~ r k  YSS~YPI& &52~1bs&%w Fr:&faL 
agreed upon pre-bill certificatmn pr01:e.s. 

17.6 AT& 7' and U S WEST agree m?trks are rqu i rw ril t tx&~- fo rnavx1w @V 
and assure the on-going delivery of non-discnminatary a&&@i;-g !Q tf % WEST il 
pfe-arxJer/o~enng~provisio~?ing, marn?efi3ncNrepat t;ril&Q, silM & m M ~ p  W % W  
databases. A pedomancs msasummer?t pAm &at aMrni?S 
mffastrrem@nt, and ,wwew of quality. t i rn@l ie5 ,  &wmc$f a ~ 1 I  &v& 
interface and associated transacnh$;t, or fibs wifl h? p'nqy Pa 
within the ,914 for each ir~rerfa~e. 

1 % 7 AT& 7 arid U S MEST agree tc pnkn3~ sla3Us mMt'N)SS BB m@&w tM M * @ ~ W &  
toward introducing fully opra~~1aFinfe!fac@s tswh21d& as a wWWk M ~ I  $ 
farget date of November 1 ,  1997. 

! 7.8 Results of f~sPing shall be considered Ccmhdentkcjl Inkmatkn, it)&@prr +Wk 4 t ~ 2  m&% 
may be pmvidrtd pufsuarrt to this Agreemesf and fsw 

78. I A I*& T and Ld S 'WEST recagrtcze #rat the pr'sdtr7&i pmvtiilrm a$& !wb! $am$ @ md- 
all, technical and cpera?hal dellails felatM to the ~qf i~~~a&%g &wj%W. rtw@Wd &2&T 
aim' U 5 WE,SST ogrcre to document ihe eddrtional, t ~ c t t m ~ f  orW 
fixm of a Joint In~pbmsntsrtion Agrwmar7t [JMJ, T3a w @ a  at ifbe 
the working detarls of the sj/siums interfact% k w m n  i0& h'14: w~#~gt$, ,&@a $@#ft 8Wy 
will r?ot $O scrbrnitfd to Phe Comrnis:on foril,ipmw1!1 as dlm&m#nfd i~ ~m;ci:4p@~;m~& 
These 41A may be rnudified, by r i7utu&! rcFgrfZBI)'&nf, n)y&c ti?@ fP(@ /iw tnI$cBm%m 
Agr(38rnenf without subjecfing tc'?e Saii~nce of thrs A g ~ a ~ ~ v r n r t ~ ~ ~ m ~ ~ ~ t f  I"YC 
modification. 

8.2 Both pariies further agree that any technical, o , w m f W  
assocAaaed With the systems Aterfacel;, once IHW 8 
escalated by ?ks initiative of eiiher paw fhiw CWI Mys ~ h d f  im MIIL) d ~ ~ ~ l v k  7hd 
esmlatton will proceed first to fh st7nior manag8mnf of t:WWif9?1.&WR 
r~solve Phe issue. VJithin fourtt4an (74) deyS ctf ~ ~ c % ~ t d ~ % @  8f €&s AaWqWg* &T&'r&W 
U S WEST will d~urnant  fiie agrees u ~ i ?  @sw&frsn prmj:?i 
aon:aerct inbmafinn of resjwnsibb smrar m~fi&gajlm&nt. Idasrn s s 3 ~  a nat 
thirty (30) days foliowing racerpi of the issue t r ~ q ~ @ f  s i r d ~ ~ @ s ~ k e ; m E ,  w@W 

Pad A of this Agreement 

implementation scI?~Q'uIe. This schedule w1/ &I muaiwity kwd* 
mutual consent 

18.4 In addtion, AT&T arrd U S t/LfEST sgrm to d w w n f  &oft? a tqicta! &Mw W !m f&bU 
and es?a.blish a ,schedule for it.tentiryir~g. dsc/,rssing. ma%Wng ~ind O@;WM~~~I#@ mf &.Wrt 



of issues relaled to er;& asp& of me J!A topiel o u l l ~ ~  &r e&gh ?@f@daw 
m6s dwumenl: In no case, wi7l either end to end inltrgrrrip tsfing Gf W #&Sf 
wiihoirt koh paa'es mutoalfy agreemg each int~n'at4e $!A % u r n &  
opemiion of the rfibrface schedubd for Pesfing in ma &vmt 
pri~\r?o one hundred and Wenly (120) &*m 91 f i t h e  cpi~mfikXk9 
for i;hsliwery of all system ~n&rfJcs desc&esf Whwt t W  Afta 
sufficiency of documentahon wili be submitled to arrS~11En Wma;th$rnr& I??& d&@wW 
ffispure Resolutiorr process contained in Section 21" of PiM 64 ~f @~r;fi WSg-wMAi 

78.5 By maual agreement, specific paragraphs or  lire sclr;?,wtIs sf &?it+ WF W 
idt?rrtidM end documented to sew@ ;the putpose WcriaM for tM drnf~m*m&&W 
bgmment for specific inteeaces. Any ISSMS WMerd ,BM S~.I$YW,W~& M& 
through either the snd..twnd integrity or f w d  tesHng pacesas &+Id &? awP&H RW? 
the impacted infedace section nf the JIA wahm fh&y ('30) dap~ s?j&s~wn 

78.6 An jjiustrafive outline for a JIA r"c7llolvs; 

~ntfod116fiof~ 
Pwrposo of Joint lmp/e~nanta1ion Agrwrnent 
T e r n  of Agrwmnt 

e u S y ~ t e ~ '  interface 
Bus i t l8~~ Process ElM Data Requ~ntsmtrof,c 
Ovgra// R@s~of?sibiIiti~s 

0 Id8ntifiwfim & 13ilfinPians of dctnrin14s 
o dnfomztiion To 3e Pmn'ded Per ?'macfinrb 
R P,'ixess I n f o m a f ~ ~ ~  br Each AClwfy 42 rral~*:tm 

s DeIivrjry Criteria 
Data Standard 

0 MessagePrea"0wI 
w Transmission Prolxol 
o Destiial'ion 
a Fr~qwncy Of Data 
e Deviations to Generic Sp$~ii~Sbw 
B Error P~messing 
o Process for Notiflc3tifm of late ff~rk?81?&i&$l 
a Eaxlation L Fxpedf?e Ptor&du~%S 
n Transacticn Wespxrse Tim= 
0 File Format Spacifications 
o Rules fur the Physical int@nt;;lce 

File Structure 
0 Data Format 
0 Error Contrais 
o, Physkai Tap? Specificatiofts 

Sire anformation 
B Contiact Perno17 
Q Tmnsmijsion Hours 

7-esting 
G Coopmfi~tf? Testing 

Pairwise re-stir@ 
11 ETE Testing 
ID Test Order fTE (En~pf~yc~hsc$ 
a, Future Testing Rerqi~iremerlis 

lnleriace Metdi,ir;s 
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1,T Within rrin~llb dm) days, n f i ~ r  a I ~ U E S ~  by AT& T, U S w~:S~~&&J WOW &r msa& pia4 
sswicesa dasiynmW in this A g m i ~ ~ n l t .  8nce serprice ds initd&t& h aft &Ma, #?@ Mrdrg~e 
prob$$ie~~inyl infmrals will be a4s spxi fk3  in this k_amram@M ~WQF &*&by fb 
~rr1tmPwi;ion 

2. W&aendl& &Work PBmMom (A411 &Work Bmwb iw OmlMlruQIP-lon) 

3 7 WWt? Wrfy (,W] days of the H#mtive Chte of tlu's Agma~mptf c)P' wt2Zr QW &%@ @W 4% 
$fie hdis may rnutirzly agree, the AT% P ski1 pruvId@ tf S biit.37 /& &&a 5 
d the a;gdtildtPnty of inteIwilnn&iofr ?miss 2 reauim, by Fo~*sliOn ~ n b  typ@. ~~ f e W a 4 t  

32 Upon c~rnpl&!Rion oi' the for8cast. U S WEST and A7B1'1' !kirr8 mesf b @N@YBE &a 
and to dcsttjmha the avaik~b%ty of trunks and inf@ro%i:tt iac&&ias ssWSsw lt3 - 
camomm&afe AT&Ts f~wcits:. Where Phi? facirfities are iiu pIntcs, U S W E S ' P ~ r w k m  
f& indthl instaIkfim of 1ntsn:mn~diiri'I fruzik gm~ps ripan rwu&t by i4"Fgf.T': W #*fir 
thdilt fa~~iIiBier~ are noP awaiIi?rb!e, U 5 W E N  shah' so a&&& PdT&'T bVit&ri #& (61' 
E&ys, and $ifni!y plan and &v@lcp an irnplernr~nla~s s&acfvb & t A h  fM md w'{'I'firy 
&y p r ~ a l .  Suhseq~ent Pv the fhifiy (33) days, I n f @ m , ~ *  W r ~ k  ardrt8m & 
process& 8s sp: f i ed  in ltYis AgrmirJerjt rnd.43- a&pt@cf by &@ J3tfm@$Md , 

4.1 W1hin nine& (90) days afier a request by ATU,  Li S WEST ~&,lt p-2: 

4. I .  1 E9 1 1 %runking in .mpra?jOn blMh A?"& 7;- 
4.1.2 SS7 intem3nnmon and C@rtB'mtion m CBOW~PH WM A *Sf"; aftd 
4.3.3 Birectory Lis;!inga Awangemsnis and Dimctor-y Awistanclc4 Ard&-r&- 



9.1.1 Service Resale for POTS d KuP'tSJime Bwiif; Qrsortp g, 
22 lipS isy 1C1/53B 

9. I. 2 @ q ~ a g ? l a  s i s i S 1 ~ s  aemict~w by 3 i2F4 !93 
3 , 2 . 3  Interim B ~ m n h r  PQmt3LbiXiZy .hy 9f30188 
9 "1.4 iblnt~mtioxmlly 3&"&1&*, far  z w - r i ~ ~  @&t41ioc%%w! 
9.1.5 Other elemenr,s w i t h i s  ' L k t ~  ~ @ = Q C  l$$ Zf%$lB% a% a& 

agreed to by the P z i r t F ~ s , ,  
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s%!33;EA, f *, d e G d  1Mbb qiukln ~f PbiC cwrt, 
** t m-i;*, m-c, m-D, l r ~  of wb,& w m  

IJBT', C. J.. d STEVENS, 

a,, w n ~a WW, ww *a 
$mjmS, 3S%WEDV, SQUTER, lPana GEbISBTLmG, 
B,, aa4gRiantWBdnrW tr&9j5kd by 

For Trnrascript of Drat s . ~ :  

n e  T 2 - h  Rrl of tm, l%b.L 
PWI(EQ. .110Sm.!M, );l!?%&mAlsr) 
fiaatl-y mrtauaanmr Eixal t- w4iB. 
SS(L9dw m q  IY) lw,ar d m e  Cwd kt i q d s  
w ~ h ,  *A h&t6 LECa an! dp# to r 
Prawrt of&$-m )iRk4lm&uito &,&ba ~ L P B ~  a r y .  
]F~~h--tlaa#e*%h='$*m 
& 47 U.S.C. 8 Slil(c3 (4994 cd.. !iupp. @ M 

s h % ; r e r i a s ~ c l r l r l V i i b ~ t .  U L * ~  
p i r ~ . a ~ a & c n * . ~ L ~ ~ 8 ~  
2 r i m d m c r ; m s ; K b W ~ : k - ~ -  
t o c a l ~ ~ d l 7 l ~ 8 1 ! ~ ~ ~ * B I l g ~  
@ d m a s r a ; i t c ~ ~ b a w ~ d t b  'L 

~ ' o n e n ~ k d t w s i p ' : o s v t i ~  
- i b s m M * s m t 4 k - a  
marwork. W4l) Whwa m a a l d  & wsesaz &me& 
s l e y o d B ~ n ~ ; t o s . t h c ~ ~ . c g g ~ * ~  
a ~ t t m m c m ~ r q @ p 0 f h ~ s & w & d  
dwmi,x  h v e  + 5 ;St&) fFY2j w tet. b s  4 
2S72mXI). EW if pfiwac BF* tit&, * FwpTl 
c m s ~ m o ; h a l w m a o ~ ~ ~ ~ =  



"0 et my ~~y fmi& pirg within the 
w a k ' r  mwa& 



Ct of 1985, l l FCC RCd 119% 



b i a k i o  * d e ~ " d e u a d m g l i D m d  
il$d of leSmmm&tg etritm39 to 
aovkl"pE'Wi. The of Appeals, 

, &fix& t~ ttka FCC's q p o a ~ h .  N o W g  In 
.#@ h&f%mp&ned a a e c p b  of fwmy 

&h*, d tbs WM of the v i m  that the 
(3) bdicatod Ohad 'a rque~tiag 

m i c e  u~uaqplaaely &mu& eccess 
$eLs sdmtdM &- of s r ~ a  i . e t  U C ' a  
. ! s ~ w d . "  1% F.M, nr 814. 



& 5 i r r # x l ~ & t ~ s r t a m ~ ~ ~  
md by 2 ,  iaxbp- sdsaa qmia if! 

IF& g m1@) el~pLI1 
to m?BEC3 mk, gayaming ~ ~ & c m  b M&& 29% 
Aa eqqh. We- II rape  && nvoSq && r;.sm 
~ S R N  eqmmicm ~ d l r ~ 1 x z i v ~ j O B 1  $W- wilh 
eqmmim d tlibe? B L P ~ ~ I ~ M E  scope Qlft &a Act w th 
remsioaa th "e dwl I  bz uxM!i~~dl' &ka W~M 

hwrd 6a 1ke alikmdw: 'M&&% ia M.8 tbxU k 
c a m u l d  Ilu apply JW ia ~giw C d l i i a ~ i  
jurkdd,n " (atqdwsia ,l&ht) *atiiBh ewp& $D Lb 
farkiiddu iwh+s. T&e iirts1A.W prstrl&m WOOZIM law 
rau cip~e&ve &FECt, '&cy asmpz K ~weqt *+r~im* 
at dhrs A a  a d *  cat.itorlj C m W r w  
.$tk%&v3!k~~k.. "&I w i d  EI]1 k- W. b k  
&imnaie@ f&. F%m WOII timi& -1 

'L * 
CQmiwicm jurisrlieticaat <w 



1"1'68. %wine P:B mtm&g c l d y  @en w 
nwmknp 'k, t% pmkicw -wYyY a d  "fie 
C!mm&si~~m juWiim," we do mt de& why 
IUFUCE nIoajbm -a, pa. $10, t h ~ a  we 
have ~un# lgivsn ~ffw to mmy word h t  -0 
&. Nor do ww qms with JUSTICE THOUPS 
that wr &~rp- randm 5 S52@) a mujl. Sm 
pa, a 9. A f ~ r  the 19% Act, 8 la@) m y  have 
1w ptrtotird ddfece. EM W in becam C ~ F ,  by 
&wain& th9 c- Act  c00 krcral 
-Ation, t u ~ a d n s P ; g d k m t ~ f m ~  
Ssm! malu8krs cmtmi. I i d m  ma Cuapm b 
pxdwd rikwi%, Wwer, f 159&) &to 
fundjcm, 'fhe t k m m i f l o h .  cauld sa, for Kmnlpl9, 

% p b  my auw di m m  re 
g~~srwlbyqy6r(t A~~eom~tk4xytlhteoPyhiPm 
eurpVeUy .aff~a on maam within t l ~  Chnmhion'n 
#r* juriedidm. 
YIESI.ICE THOMM d d ,  rn be must, ttae? 
C i x r ~ j o n b t 9 ~ 3 b d y t o ~ ~ S f 9 Q B t 9 0 5 n e  
pmtisvurufth~ l%Act.S~@,mdl7.wBthir, 
i s imrpi ion  of 6 152@) ,)em pplCh iderib'm 

~1~twMk. IslabRMln $Llk. &lt wtw mat t%kb 

expwiy a t d  p lU&) 80, afw Illw 4%w t@k+ 
&is, w i i r b  did ir teLpWy amwradt I $S~BF m 
wmtgl tkt f i  ~nmugt~sb  he @&% @t%& 

D8 'h prtictu hvvs ~ k r d  amum reRf4iin bt c GS 

co d m  w h s b  5 Zl(4 %:srrw ~ur,  s w  
panr: lo tba FCC!. n u  & p*l &at C f w $ w k  
6 ~ r A o v r ~ t b o d a l c 4 0 f c l ~ a r c ~ a l d t f b a  . . 
Tslacoamruai~i~tioQa A a  of 1P96,f b C k m w w a  
a ~ w c a p i t a e & ~ n ~ o ~ t q y t a ~  
~ m g u l a t i 0 6 t t t n ~ b ~ i r ~ d ~  
aectiun.' 47 U.S,C, 5 Z1(& (1544 4.. w' ff5' 
a t P c F C C r a l i a n w r t f a Z r ~ u . c r a o ~ w  
UdiWC~~fjt~ibdktk. argUiaa:~WiPh '#d~ifd~*h;yi#8$ 

for C q p a  to wactu3s: ra aspmmn j w k l i w  &- 
tl rha 1% AU, 5 231t4 b~ t ~ p o  *. 

hat lfiir prcllrinion funrreaaPs M r nbu 
!xa+ta&oatiw e x a i m  0 : m ~  I*;*p6.cE$ %W 
b t h c d s s i i h B a c o g i ~ B ~ & ~  
of§ 2 ! ! i l ~ s p s c i f i t A l y ~ ~ ~ . C . ~  46 
2514b)i2). 251(Q(.d)@), Sl (d l l ) ,  Elf&. s!QO, 
3 1 (hK2). Our u n d e ' ~ a  d tb C u m ' s  
pwd &rih.j wJcr !j 291tQf rezw4aa.W 



FNB. filSl'lCIE THOMAS says this &e gmrm of 
ga&xi to tlw tkmmbaim in 8 25 1 wwld have 
h--nrhw$ebd...h C) 
;M?Xfl?) pwrW ekm FCC with piwmq twthdq rn 
ptxtRltlgaea RB@&Q~E.~' Bmt. mt 9. W e  bye &reedy 
5 x p W  YhliP & ~ i a  of & BWC prorriPkns CKI wkich 
JOJTPLV TltROMS mliw a;= cf 

F W Q ~ W ~ ~  

r 

Ckmmh'y;itmro301msim b s a & m d & g ~ , c a a  
agipa& to 6 2Ql{b), whch &r m t h r k z n  the 

25ItI$Q) wayathi h FCC 'my. by sut, 
p&fbptDiu?rn-cofaldc?~~-@r 
&. . rn $m Lmirnbra ~~ a x s k , ~ ,  camier Pm 
-wB~[  fi BI]. 8 d t + t ~ ~ & h f k ~  
f l m + ~ ~ & .  %it p m v i ~ h  gives ieb C d i m  
l u t a t w i q  -hyomit t b  ?xhnfkd by g 2Di@); w a m t  
it, tlec FCC lzw@i¶~\y rmk? bJ h e  d l r ; d  a 
ht~$Liin- w,kr arlnk oPtC b h  of incum- 
mrwc 

do the ~ w V  -P'ricrng M fd ha 2 
s a d ) .  It is gise E& d 
and bpfcnrrmt tkdUt rrA,ndokp, 
corsrtir, ~ r d t  in ~ ~ c u l P i t  c h  
txhxa* tot wnbtiwie &. &liLh- bi' *?Fa* 

Cop. (Q Wwot 1999 NEY C k m  ea Orig. 1U.S. lavt, Wokt 



~ h & ~ ~ ~ ' ~ . k t l p e r n h r n n a ~ o d  
k ~ f f  ID oire ~~W~~EZU+&BI k t  would give the 
g@md dhmity ,  wca.mUd by 4 1 ~  IFCC'a 
wkmiPbtSlye u*g, we! A w  

$pc%m+l $r the particular &OW we h o e  julvt 
d h W T  F W ,  a& IZ-13. &it -od 
impid- mi&, we am a w m  af no aiznik: 
b@ L a r h i ~ l ~  f&d gorjcymdcing b k.1 

DaW t + ~ r  ta\ d r n i n h a h e  q,arrcits. l h  
nrlpr- r a  Me ban a d d ~ i n g  in & h thwk 
pm&spb of gur t&t m m e  a whentc in which 
4%lgma hw bradly en6rued its h w  hmto tk field 
d iirrraanete t a k m u n i w i c m n ,  brut in a few 
qx@xmLi RMtrn (mter&g, i2lter-m 
s&mwbme, cttc.! ha! left the p~liey i@dansr oh 

e;rrrr.roiun ta Lm d & . e r e n ~  by PUW 

~m~uxthim,~, which-wiPhin the b w d  m g e  of 
~~k~ pbUojrln&irig hfi CV to d-dve 
qtitbskw-am bytux! dded eaml. h c h  a tckm 
h ; P i M i y  ~ a l ,  &?d sltewJsm1: la@ queatim, 
~h #.# ~nb%&h f&d Wrto d ~ k o  
e.@hnqt iimwjmm'm d f,dmral b4w , .sm m a 3  PIB 

*&. 

6% w jw&ditkicMlp, mpwlmbi cPnal1caga the 
aisim h tXls f.Xmmierfiim'e H b t  Reppgpf ad M a r  
h-d $m, a pw#ia:mn givbg C d e i a n  pmral .** 2a ImW ~ i D p W 1  kxhbg LWIW &a 
C L"&.~w A@ d 1934, &s g i c w  it alahority 

?.m4#&? tb ~ f q i ~ t ~  proviskons. Fit Repri & 
h&er & p5 L pm.;h21-X28. IFTm Ei@ Circuit 
W Ckmdiserimiva w p ~ e + o n  OF its 
a&m%y ... ii: w P ~ b b  ... in in&+ of the laolgmge 
M+d a'&t~Wm sf bba Act . ,. opmtion of amtion 
EY%fbI 3 ,  " 1% FY;'.M, aL $393, TIa ~wat nf ~ p p d  
EF& in m4$1$ WIB ah& t x ~ u i t 2  it i~ mt ripe. 

i;b Pitpis C o d s i ~ n  ~tatmxtnt, 

. b b o d y d o ~ - r $ n i n p  

QCW& &m., h. v. GarrlPlea, 387 
Q.X. IS%, 87 S.Ct. 2520. 11 L.IEda 697 (I%?); see 
dm hjm v. N ~ , t W  WiMBiee Fdmion ,  497 U.S. 
aP:Pt, 891, TED s.@n. 3177, 911 LW.28 695 (19903. 

I m d ~ r  Rub 31 9 itmu that do 

w ,  

collectirom or wl in the wum-i&mmioxt, , UF - 

47 U.S.C. P: 1531[29) (1994 ad., 3- 
*PO Given !n bmsdth ofthis dePiwilion, it I 

iqma#iblc to c~v$it the iwumiw91hb ~ r s w  BTw s 
" w o r k  clcmcst!" 
hilitit* rd qvipmeut w 
rewiw. OipcraLh4r iirsrvima 
wh&a they h~olivc 
"f-, iiulckirnk, m:l 
nm- of'  tha m l a ~ k  ik( 

ewleatl-&I *work, Eurf;Prm& *P 'I 
mmage b i i g ,  ref& ad&q* r 

iofomutk~t mfficiow! fat bikw a d  mhtiea a 
usod in &IE maamisrbn, -+ or &a  urn 
of n l e k b m h ~ a a l r l  a 

vertical svi-khiag fwnut 
" M w m  . .. pravidcd I:)$ 

a: witin the Ei&& CimQ &M IW 
nppilcneion of &? "&wnhrJc damitdf * 
e m M y  rr-uuoazbla; SIX C h m e  v. HlWC, 467 
TJ.S., at 866. 
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Tim ( t l o d s i o n  ''WPQ- 
"8irnbkM i vPZT.w," and cxp- tt@ a peat id  
cnmpetit~r's ability to offer swvita w& diminihh 
in v ~ l a c  when tlme cgum of those s w i m  wmM 
d e c b  or tkir  price h e ,  &m t& e1- in 

~ : . l ~ f f s a e t n u u l ~ w o & ~ ~ b o f  
bwm p d h j ,  vhe GW mut offer Ohe d a * d  e h m i t  
s U$E txxqmtiwr, %d. 

& bl YXl&3r of ~ X U R B  ~ ~ i f i ~ ~ ~ l l ,  t.%i&kdy, thc 
c@0;05 b WC& &? k3 f&!OBd. wO& 

"mwm 4 "impair* am glplbipmu b W i ,  
a m b l e  t~ aa Wly wide m g e  of 4 q p ,  ecad 
b W w e  c m  carry th d a g r r  the Ccanmaiasiw 

(PftBswwrd 
**mqw b oaly w PI 0 iEB "-es~pr" to 
~ ~ B w n l l b , s w m t h o l 1 ~ & ; l h l L ~ t o u d ~ o p a  
&&v, b pSXl, W d& ~ b h 9  of I cwt?d 

wozlkl 

e-CW. 'l'hme ~mnp'1w we tb wwg& af 
xtwia~ity d i m w p a  in i n ' ~ l ~  might ba d d  Ihek 
w& s m a ,  but h e  am u q w ~ t i d I y  d3.i 
d i  we5 of wQFLBBI. 







p~mW by Phe C d r i m  pumaant to wctiaa 
241; g m,qt.jc~jq~). rn vm FCC-S 

d - h t y  under the dd is q~i& iimittd. 

'& Id! Si&oIM WC&3JlXiQJ 

@m" w i t h  es cemh t b  piwid. 1 b d k v +  

c d d  ehewkre. The mwce of tfasd rxz&u&y, WJ T 
k & k m k m b w , b d  5 20l(li,ba&c, 8 S'S 
baIf. W m  251 s p % d j  idaWie~ r k ~  subjects 
yc0 which the FCC rmy 'b FCC hrrri 
IN* BQ zx3dplab on thf.? nnabjed3 of ,mmim 
~ H * K ~ ~ J I ,  4 25 8 (it)@); h s e  rstwark dmm& a)-A 

uiisuiim lrut m a h  ~,vai8amlu on m tmlwadld buis 
f i3rpWpwof 4 Z~(C), !j 2514a)0; x 5 L m h i q  . . .  
-, § BB.(e); exchange rawaa 8md 
-aim-- i ~ I a ~ * t o i b a :  

le m;m ma i 



hg WQ&, thw giviag 'unkazdad breath 
tn sY4a kcta of C B N ~ ~ W S . '  Chatahon Q. ASdoyd Co.. 
5113 U.S. 561, 575, 185 S.Ct. PMl, 131 LEcP.24 1 
(19%) ( c p h g  Jmki v. G.B. &vale ds Ca., 367 
G.S. 303,307, 81 S.@t. 1579,6 LF$.2d 859 (1961)). 

Bw Ceqpwii q z d y  & t p d  $2.010 to be 
b m l i m  AQ(Pm.-td@ tbkihf b F C C  b 
q m i f i d y  chgcd, wdar the 19% Aa, wi& hmiq 

p*pfi'rwaf g 
, s r t " l . B P ' ~ s  

W d ,  wi da% &a majority, $bat fj 20103) provided 
itb pieafT@y .%&klrify 20 pnxd* 
iWpleamti1mg IPU of tk 1% Ad's 

pvbiam,, it 11y w d  mi DQVZ d d  ta 
&S ~h tw. r;ce w remq &+ W* 

w e ,  e@ @ C M h  m$sem. 

zm 
Qmt off &* t'm is, trr 
s jm%di&a&, f m .  h my v i m ,  

pr&;iR= 

"&*mwcru&' 





emice, mat lacd kAg,hne 
eanracunat of dl telephone 

v.  Aarsrkm TssE, &c Te1. Co., 5% %. 
4J3C $9%2) [ b a r i q  AT & T'9 

, e d .  $L1$ mm. M w y M  V. W&sd S w ,  
w ~J.s. IMI, 103 sxt. lam, 75 
em. ltnr 1982, WWVM, &AT gL T 

. %s 552 F.Stupp., &-r ' l~ -170 .  

I& aaie.ph anwicraa nGpaiw imp & t q  
iiktmw nspukcrs, thralg. pm&hg & P d  %= 

d h s e  cmp&&a Sat 41: U,S,C.  & X R ( a ~ * x ~ c  
(1!2% ad., Su*. EI) (Ww 19 c&4* && U W .  
p?X&+-&%affir 
?%mic&). smmt%, i t  a&' *- 
q x m o i ' ~ ~ E l ) ~ h ~ ~ & ~ ~  
~ ~ ~ , Z X C Z ) ~ ~ ~ # I ~ & Z % ~ ~ ? W J  

E a ~ ~ l g ~ ~ L d ~ ~ ~ A t k - s e d  
PBlViOCI saq@MX? (W 4hb a& ww't &A*? ?a 
m ~ k ' p n i , ~ m  1- f -2 Z'ibW1c~. 
I H ) . * ~ c ~ h ~ d t 8 n w ~ l i % w ~ 6 w k r o  



Tkm d t e r m t i w ~ ~  Pcaise a &fK& a q h i c d  qmdou. 
To * iexw L 1 4  ~ ) q t & t i o ~  pwuPEe withux 
wtwcfJ1IE Q@ication d fac%tim? The Ace doex mat 
p p v ~  "t amwer tih .quwtion. h t k r ,  it tmm s 
M d liad den ahicl~, through &emcha wiulir &? 

n x w k t p b ,  t z h  & pimchw rnem%Ie tiw$warm, Xn 
@&, ahe: AcS pmiFs mud I d  emy by 
d i b g  astinting Iejga! bmierr W WWAM 
&sqwillse bh&it it. 47 U.S.C. fi l53fi40 (1994 d., 
Svepp. @. Equdly ixnpraolnt, tJhe A& pmztmm QFW 

5wd emtry Iry YWmkiGg h c h i a p o  (1) to 
"h-m#tm with WBIW (&ereby ~Jowing 
u~um a new enixamt'o r d  sea of rs&scnir~ i c ~  

4 C3abrBPJ w i t b  m endise C 4  -),g Bl(c)C"s); (2) 
b .v.&d emicm to aaw a&m@ t wbolauJe 
tW @meby &awing mwly ent~riag firms to 
WOELP~ * ~ ~ I Y c I ~ , *  co@g ka xwdh@, 3 
2.3 F; (c)(4); d (3) a0 p ~ v i d e  m w  ezIOnmtY -aXcE99 to 

Wma& B ~ w ~ s , "  my, h ~ d m e t  klep5annz 
h&, *on m w-lodl h b "  (&emby aUowring new 
mrry 111 nxipz t~ g i m c  mprx& of  ti^ 1 4  sewice 
b i s - w a  w&& rquhimg wwtefi~l drrapIi&im nf  the 
ar.irtLw l%li@iiacllo), fj 25;l(c]O). The %nlx!Abwd 
"r~h.mdh,$" rapkmmrop durn mt a@&lally sate 
which akaw& masf be ttrhndlad, cs diRmr& w-r 

f ~ 1 k d   CUES &]OW. h fi, d 1&*,21, ht owf! 

c,ka u&W tb b i t :  bgic af 'I-- by 
irm@hhg t& Cmgm5 m q a d  a sale ixmdmi 
Md p t ~ ~ X i g  amice h m  City A 4 Ci B 
to m h @ m  c- b i c  &ar:ii, my, bsi$ges, si-f- 
way, ar tmh, jw osdm rn avoid w & o W  &malication 
a€ W - f l ~ a  wWe fixilitatiuqg 
c~@aiom m the mmaiabg m s p  of A+B 
zaibrt~~3 pewice, M d ,  one s ~ g b t  tbe 
Act'e W i c  grurpc~~sc: AW rlsekbg to bring a h a ,  witlaw 
ha-e: wwb, gmnm Bd a m b  cmq&ion 
t f i e r t m d b l m l 1 a d m a m  
I t o ~ ~  m m  c o ~ i B i a ~ n ,  am8 feb  tio on, in 
to*droYrnm 



$ ? ?  euw@ EIE~  cenvdop or rkqs3y pewmt the 
&&big, trao fm. Wk, by effectively 

mppl.bt mu& d m lwd mgubr's  1 4  me-setibg 
worts. 



ll&,91 L1Ed. I447 (1967) (raaplhg 'clear end 
ramWest" a b w b g  nf wngwei('unai &xmt ~o mppL-mi 

skate pall@ pwem). Moreover, t.be 
fhnaxm6aions Act iaelf, hb which Ccmgmar 
htwbd pvbiom of the 19% Act o&i which we 
am b m  C C P ~ E ~ ~ ,  comes equipw with a specific 
b c r i o a  tlw cczza* ape not to "mmn~z' &e FCC's 
fkumtmy gma of i4mk.m~-@ aB 

' $ w I j i ]  &e Conmbion ~ d i d a n r  with mw 
to .. . tj$BTgcs ... far ur in com.*ion with ~~ 
c * ~ d o l o . " . 4 7  W.S.C. $ ls.IL(b). 

T h s ,  aa mmE m o w  pin% aur, aml% fd 10, 
~ h ~ ~ r ~ k i g t ~ f % % d ~ t h b C ~ d b  

tke 't2ommJirdm Act m byi35& ljhE 

FCC ~ ~ b & y  ti% wrdstd prat&rxs 
h the h U# d~eu%r~ 63 fkr fnSn3 btpful ta 

IPGC tima myPEn'i h,m.  Lmbinna Pub. 

w raimib mit here. 

h a  mbd a qwatio?.r 
g s s a r ~ a ~ e ~ :  Does a s w t e  g ~ h F ; @ C  

cartah $ & m d  sate-rebed rules 
m mi=) &O - the FCC 

& f l ~  lac p k e g y  bad mke-zrhted de9 6-t., 
lDgun ~xkpwiitioa &)? Writing fw t$c Court, 
3- Bnwmm n&&d ti@ ?he ~ i c ,  " d e  cFf m a r y  
c m & m "  lxPwAw i l a @ )  wJcri just qucAbd 
4wvn sqxins~ iape;rpra&om h a t  fplttor the 
~e&pskv&ashi of m&nwkbg m&.omry 90 the States. 
L x m b h  $d., at 373. MWR, the etstute did not 

w r i ~  depmciruioss mlea that 9dwld 
isnaoPianp las it was mod for krA 

"$:9 Co,mider O$e simihioj,eg W e e n  LmisLsn md 
pwea consea. "k m l w m  mies of rtaiumy 

twmtmdom-e&c: gmed d explicit pmmqtiorrs 
rity-wa tlPe ewe.  
"Cs3ngms inieadd 

V. 8- ?Fe IFdevmr Carp., mpm ); 476 U.S., a! 

i f h ? m & p ; e b g ,  11 FCCRd, BLt kS5.34, in 
LmieB%mt k a m e  mare (m h i )  &ringeat Id 
dapmcE&nra .des w d  &FCP Ptae mta of "p*hmsxsexn 



prcrv- the b a n  atabEbi~g  mtw aBBo do &w 
9 'Pl5dil31I: dd' re4 f& b 5 m[d)." 

ikztc, % 16. Tbt, boarever. is not w U  the FCC 91cr 
dtmt. 

?L'k FCC's rsucc mpWio4na not a dl iike 5 
. The etatute! se&a h& those 

d .just 
vs rr*s&hg 
a.Y; w my 

lhh ahrut k *m&d anp10ydm rn deermino a 
particah me .  FIT v. Hope N& G1P3 b., 729 
XI-1";. 591,6@2,64 S.Ct. 281, $8 km. 333 (IWI). 
' X b  FCC's dw( ( ,  on Dol t ~ i ~ h d ,  am not g&. 

o stake d s i m  of 
M W P o g i d  Jbeway. Wi k"&a,&g imrtmctjw 
kspekpjil E! #we hR-h Kuk (M PZO fkedalg rC1 

t ? b ~ 6  i&kXbcw? ~ d l l e  r n Z w k & e r e g  d , d s  
Mi ta tb &u-s'~ p E q - ~ , ~ h t a i  j u d g n a ~ ,  
WW& M w w ~ m i c  C-e or ronurnaniry 
ni%td. X~pmwna*~&~~A4%mimveittofah:~fare 
~ ~ ~ b o ~ ~ d m e , ~ . ~ ~ i s ~  
$lrr, &iAg er m m  &of Dase &city "ro c h c  a 
mmm w&h ~~b b one dbb, m omela.e, 
rsnsd ta ahgb Bpivosi'te wipe. 

Narcaa~lkFaSh: 9llxcwislmy ~~l~ Act 
, w b p d & - s l m a y r e t ~ a l a & h  

camh. The FCC' 

l d  switch) upon a 
wsfa of p v i d i i  tlw 

rwf-aedunt p ~ ! d q p ,  47 U.S.C. (i 
~ ( Q ( I ) ( A ) [ ~  (am d., SUB. fom urn QT ~ 
f~ktpreurkBeb0W mt d qw. 
W w v w ,  H h v s  o r q h h d  &cove why I do w: 
b U ~ s  %is A&':, p w s w  d 4  wbai b hqgaagc 
~ W J ~ J ,  -Iry, gr, ~ihg1e nr%Oionwiwjie w e t t i n g  
r y s m .  Supra, illa 7.8; cc~mptm Ed Xepmt & W c r  
h pm; 114, w r p ,  at 15558CP 
r@le picZrpg r[a&dolo,~ h 

*31 Th FCC &I q;us: tksk th2 &*rr mm. 
ccmpal*, lawm fra CPy%a%%* 
ercwd , '~  &J ?I tfroK::C, 1 d 3  zcsl 

I& fii3arrsnd-blW W~diergalb &%!@&* & 
h i s m k a 1 ~ ~ .  Eg;., SAi,, & w ; ~ ,  1 l f(i:C ik& 
at 1WU4. M t b i r a m ~ b M a b %  q$wh 



§ids& h Spn&r, mpa, rir 1109 [g,qpMicag ZW g k  
FCC's pPCXib'i oflRap,s~y p i ~ k ~ g  'mis&e 
lmther t b  lY.w&&s l r r a B f W  wrmt"), "Tt;ac. FCC 
dirphvum Ramsay @c:Iig, W L dme mt c l w m  %by- 
a- rd, WD sum ~ y f  

0ehEZWk RT 

Two Terns the 4"W~hslf 

+vd ths st* air A. f.mYa w ikl k. pm%* 
~i*5-~. Ssn ki., 8t !;%I {%mW$, 8*, 
4hfidg); jii., am? 1[J1$-, jl,, &&&@* 
T&y's drchiopn d a t r  &+ve tb FWW 

mlsr m q a b  * k%kt "* 
rLir a t w k a  mw& my 



d m  xmt expEe&jy refer b tJse enacalogw 
' t swdal  biWtsW daech [ a t  d m t  docmine dm 

C m  hl Rawer l s l p a ~ ~ ,  iiw Ad, in my Vit5w. 

dw p r & y  h a d ,  B W  FaciEbm: Pun Ep&& 
in 144 cilf LWitihg I$s*ipBw, 58 kinti- U. 841, 
4'62453 (1%9). 

434 Ncrx erc. my s.aM *& by wfiY 
ertemive -.%g mc-wc 
by %he arij9i3 &d n'wr 

i e c m d  cfmyM -&Ha, 3k k h &Y$ 

s b d ,  ptnthm dl 
cxzqaw&nn WCILBB~ X 
firm3 ?.a3 dram meq 
w & ~ , ~ a  
ru*,h, for abfl nm#iarc#w, b 
w d  set tha r5hv.w~ %PWJ&. 









hPR 3 $ !$Y! 
UNITED STATES DISTRT(T1i" COURT 

DISTRICT OF S1OWTH ICIAKOTA SOUTH Q24K8T& P'gBIC: 
VkfES'ITtEDIJ DI"VISFIDY4 UTltfTIES CClM~"rcrl$SlO& 

JAMES A. 8URG, PAM NELSON, PAM ICY'EidSII;?N 
kASK.4 SCHOENPELDEW, Conmiss; ~aners 
sf ttic Pab1i~ UtilGiti s . 8 ~  sf the 

COMrnflC'ATIONS 
01; PL+E MlDWEST, IiNC .. a Iowa corpo~ition, 

D e f e ~ h & .  

PAW i\iELS(IN,one of the Defendants in the aboveentitled manca, hereby a&t?ib 

service of a true md correct copy of the Siurtinons awl Camplairkt in this mactrg, 

Dated 4' day of April, 1929, 





State Capitol Buiidhg, 500 East Capitol Avenue, Picm, South Daknts 575@f~fU'16 

Mr. Joseph A. Haaa 

United States Distrid Court, 
51 5 %-a Street, No. 302 
Rapid City, SB 5770T 

RG: U S WEST Crsmmunicatiorzs, inc. v, J@m~,s A. Be1%. 
Pam Nelson, Lash Schmnfeldsr, C~mn~tis4l;i~w~ of 
the Bub?je Utiiiiies C~nrmissirarr c~f lhrs Skate of $os;tlltt 

Dakota, AtRT Communiatians afthe M5&&1't, rine 
Civil No. 89-5024 

Dear Pdr. Haas: 

Roiayne Ailts 'Wiest" 
Special Assistant Attorney G~onerai 



Total P a ~ l u g " ~  lrnl Wi@ T d  Dscluod Vslud Tool Chiir~ss 
< on s 

i - - 
r n m , ~ l x . u :  ablainir,~, k ogl!alwt rnd #JI.*I tc8o6rmnh 
r-d hold h ~ r r n l ~ s r f a d ~ l ~ r f  $l,*sr liunrilvrrr:tl~fl(( <I8l!?r 

Y m l l 5 t j : r  



Reiayne Ail@ Wiest 
Spedal Assistant Atfotaey Ger*r.erai 



Mr. Todd L. Lundy Mi*, JrrsP4cr 8. km@w&@ 
Senior Attonsey Aa~-i"my af ~ & V P  
hl S 'WEST Comrnunicati~s\s, 1n.c;. a\ ~PGB~, /L@$PM* @ 
180% California, Suite 5"lj P 0. b"lt% if33 
Denver, @6 80202 Pieros, %D rFm3!WB 

Ca:e$4td QMcc 
9-w (wijns~2oa Mr. Thomas J. Wtllk $48, t, i .~~ijr FI&I@ 
FM ~ ~ T ~ X I S B  Attamey at Law Atbw.&!f &i t,.w 

T+wporJla4iaa/ 
81rg)fC%, Migluphy, ib!cDa~v@ll t% G ~ ~ ~ - f j 8 1 6  A"l"&I" C % H P ~ ~ W  

W I ~ W I  ~ v a s i ~ m  $. 0. 8 t i ~  561 5 IBT$ L%& 
Tck@aa" ff43f3n3-5m Sieeat Falls, 593 57 1 1 7-50 1 5  ax fas)wjt.3a;k5 @s&~~@t. ICO W:@2 

Vlilihoj IRulpsi Jr. 
~<wudvc Dixctor 

tturlnn Res 
MMEn C, Betrmnnn 

Sue Cjcitos 
KWn F,. Cremcr 
Mlck)cL hr1,Fsmis 
Fd18it~;kte Ijichhash 

S%hlmh Fwgitt 
trwk h i m m n d  

Otdy 
*urn t h ~ c k  
t i  Hull 

Dmc Xwbwn 
W1illoh~rsan 

W& ihinodfc 
P)claife K#plba 

k i i y  8, twnnseri 
dh%knr: Lurid 
'r~lV3' HN~WS~I 

G n g q  A, Rislav 
%:cr 

Msym All3 Mfkst 
4 

*- 

? U S iVE5"3"~arfim!nimtian%, i n ~  v dg-iyi A, %PQ. 
Pam Ne!son, Lash 2S&nenF~f&r. C;&~mld~%~a@% 15% 

the Pt.!b:ic Utifitim Ct,mrrri$starz at %& %t4p2,# af 
Baliata, A?&T Cornmr~niy:at'tona ct! th@ F~lb&rsr%9$, !SG- 
Civil No. 93-5024 

Dear Gour3sei 

EncCssad each of you will fin6 6apii&3$ ~f %$&I$I/ M$u@@142W m$@$gt f@ P*W@& 
Conpiaini and Bri& in SuppaiiZ af 9t&k@ O@fMafiki  -Gi@n a@ Ut,"?sl~&iiyp g t X c  W 
captiansd matter. 'This is irreefidad ems %@P#td& tq;,j@ by ~ 7 i *  

Rolayrao Ailts Vdiest 
Special Assistant ,4ttomey C@nerai 



S WEST COMM\dBkeNlCATIC;aNS, INC., 
a Colorado corporation, 

1 
1 

C3u. P'ss B%S@24 
Piahtiff, 3 

\? ' 

1 MOT1@ llal f 0 tM4$@ 
JAMES A. BURG, PARn NELSON, iASW 1 Cr<:bMPfAii#y- 
SGHOENFELDER., Commissioners of the ) 
Public Utilities Commission d the Stab or f 
8qletl-1 Dakcoea, AT&,T COMR+UMiCATtOPI:$ .I b 
OF THE MBOWdES'T', INC., an !awa I 
mr$ar%%ion 1 

\ 

Defendants dames A. Burg, Pam Nelrron sMf LB!!!I~& 8SElwWc&&f (I&& 
Defendants), by and through their undersign& 0ain~&1 of ?&r&~@* &$%@I A%uJ&& 
Attorney General Rol~yne Ailts Wiest, i$eret)y f m ~ e  this Cthq  t0 &%%ia?i Pb&*$@. - 
Compiainl igainst thsm under Rule il!(t)(l) and (2) of Lhur Famat4 Rtrfsig oC &vn 
ProcmAure. The reasons for such a dismissat am asfcdiou\s: f 1) !Lh& E & E @ ~  W&G&#~i; 
to the United States, Conatitutior~ isnciers the D&@n&@t @mqj 
suit and (2) Vle Gour! lacks jurisdiction ovw the PI%iMig1% cPsa&g~r 
is premature. 

Ncovv th~refure, State Defendants hereDy fespTWi;iE$f rap@%;! lP~m G&J~z. p2 &dm@&$ 

PlaintiVs Cclnlplaini against them with prejudiw, 

Dated at Piem, South Dakota, this 22nd day d 5$&3 

S m i a t  &9;5t&3t A:k2gn1:ry G@fl~~&i:  
SeLsffi Qakette g3&~t&41c Urrf$ji&*; CC@YIL$'~~Z%?~$~XY 
500 East Zaprig! 
Piem, SO S7W: 
(€335) 7 734303 







~elmm~aai~cat ions  industry. The Tefecornmunimti~fi9 Act p@mllt$ e~w~&ftd;ws :& %rg&+ 

ti32 !mI  ex&ange market that has historlically been saw~d by ifmM&afiC beat Bx?b&&@ 

upon ths incumbent LEC the dt~ty lo in:erconned wi'ttr %~r@eIti-t'~e 

carriers, provide other mrsies a m s s  tia 

unbundled basis, an3 provide its retail seruiws to ;~&RBF ~37rlBla &f 

U.S.C. $251 (c). 

In the Telsmrnrnunicatio~~s A&, C;P~R~:~SS 

,and ililwmbnt LEG would negotiate iW@rcl jnf l~di  

rwhvork er'err~ents, end retail services ~-f.loS@mfe pskm.2;6, 47 k$ $12, 5 

Hr,'~~vever, Congress also recognized that lh@ parties fir 

agreement so the Teiec~mmunic2rtiom Ad aria%% 4 pmy tu P & ~ U  

@orf!missiom ressive any disputed issues. 47 lf.9.C. 5 232tfj:sj 

parties may incarporate the Stale Coinmissiorz's d@~isisw rfrto 

agreement and then s~~brni t  the agreement to 2 2 9 , ~  S%al+~ Cnt.~uNk3$1@n far. 

U.S.C. 5 252 (e)(4). The State Cornrnlssic 

reasons specified In- the  Act. @* IF a. Sfate C~dmmrssien fafu 

responsibilities. as requii-ed by the Act, the 

is required 1 0  "issue an order pre 

prm.;e,ad,ing or matter within 









I. THlE ELEVENTH AMENDIMEWIIT BARS THIS ACT! 
COMlilAlnlSSiONERS. 

19 h... Ed. 2d 67' (1 984). 



hi, ?rillr?r EDbventh 8,tmendrnewt SmarnuaaiBLy Of The Spates !Ma15 Plot By fPae 
TeBecornr~r~uni~eic)~!~ Act. 

'TI?@ qtwestian 04 whether Congress abrag;ated the Sterfes' Eleventtr BRYte~Swswt 

rrmuni@ by @lie passc~c-c3f the Teleax~n~~uni~ist i~~?]~ Act requiri;ls a WO part am1y~Ss TQ4 

la abrogate the immunity." C&eer?, 474 U.S. at 68, 2 0 6  S.Cil. at 42542 

qtle~2i'rion is w~ktethes Congress has acted "pursuant to 

?. Congress did not 8nte;wd tab Abr~giijl~te the C&~tit~tis?~iioinIL Eiavsnt$j 
& x I B K ~ % B B ~ ~ @ ~ P ~  lmm~rrdify. 

t9 {G \NEST has asserted jurisdicliort pursuant ict 47' UkS,C, 2Sfs)!B), n%@i 

8w&an pf~vi t lss,  in sel2vant part, as folllcws: 

8r1 any LW in Wirich a Staie Com~mission makes a detd:irminatssri undss Ohis 
slectkm, any panty aggrieved by such defevninakior: ar'r~sy briilij ark adion in 
BB appr~yriate i%ederaa;l district wurt to det4snni~a wfi@t/PlE!r Xhe ;sgz@'$itllm~ifii or 
statarner~l meets the requlremerlts of sed:ic?n 251 afid this sa;iiofa, 

AS sta,t@d iabve, Congres!onal intent to arbr~agate $?ate's mnclituian&tl$ %oi=thef&d 

immunity must be ~fnequlvocail!/ expressed. Gree~n, 474 ULS4 at 68, "PC% $,C& 3% 4 2 M X  

T ~ E  Suprem Cst.arl! bas made it cizar that "1;;3] general aUth3ri;tiClrt1otz far wit in fkideil~? c@rm 

is not Pha kind of unsquivoral stabuto~y language surlircimnt ta abccgaie the Et@ua~tPt 

An~errdvnant." Afascadero, 473 0.S at 246, :05 S.6.i at 3-l.99. 

In Sen?iraode Tribe crf !%rid2 I,. Honda, the Soaprerrte Csurt r@eflirtr~d that any tbki$ni 

ta abrogate must be obvious from "a clear legislative statetrrarnt." 5"t 7-S2 cid. $5, $16 

S.f;t. 9 '! 14, 4 1 23, 1 34 L.Ed, 24 252 (11 998) (cifirlg B/atchford v, Native V~Iitqp ~ f N ~ d $ a k ,  

33's U.S. 775, 786, 1 '1 1 S.@t. 2578,258.3, 1 15 LEd. 26 EjBEi ('1991)) [ill SemrW8 r ' b b  tF% 



tssi~s bi;fWa the Scgrms Court: was wlilether the State of FFir~ritla waa immttrte *%om %USE 

r~ Zad@mf wP. The Seminoie Indian Tribe had s~~rgh t  to compel raegllotiatio@i srYt=?l~k+r df;e 

iM.!an Gaming Regulatory Act (IGW). IGPA requires a tribe1 that dasiras to mtdmP 

w & i n  t m s  o$ gaming to enter into rragc~liations with the State fcrr a TsibaiState w 

tt%"li will ~ ~ H T I  ?he mndud of the games. 25 U.S.C. 9 2710(Cf)(3f1[A}. n1~3 Stafjlf~lr of 

the Mense of Eleventh Arnendmcsnt immur'lity. The Supreme Court 8r& -Is@' 

the fL%@ra! statutes 'Qo determine whether the language of iGf;!A ev~nosd a d@i% iritwi 1EY4 

*%*@ tdk Stat~s' imrnzjnity. Seminole 'Sn'be, 51 7 U.S. at 56-57', 116 SSt et "123-9 124 

'l"Pke GQUI? answer~d in The ~Virrna~ive, finding tkraf: the stat wt:orjr language a)f>&tr:@lij % 

d@ar Isgis!ative statement of intent to abrogate the: States' im,mwnity, t,Q. AS w ba$t$ fw 

3rf"h finding, tlae Cuurt i i~ted the rekxatecl referenms "it3 the 'StaIkI' in a context !t7a4 m@ha% 

it dear the,! i h ~  SQke is the defendant to suit brought; by an lrldian tribe . . , ." 
Tiuy.bbe, 517 8J,S, at 56-57, 116 S.Ct. at 1224. 

In contrast to the ianguage used in IiGRA, sactian 

I. '. Ld~~~nmrdnication~ Ptd makes no refera!nce to t h ~ ~  

a miit 8mtsgi;t t>y a party 20 the interconriection agreenent. The 

rzaB prov~de bnat a State clr its afficials are! subjslect 10 suit. It p r t > v ~ & ~  

c:m$"r may r e v i f r ~  the agreement to determine wh 

252 of the Te8awrnmunications Act. 47 IB.3i.C. § 252[e)(€i). 

a gwierai typc of review in federal district CQUI? and, 

authorization for suit is not sufficient to abrogate the States' iflrnurrrty 

1w2i'rt~ri, mcch tsss "uneqs~ivocai statutory lang~~age," 

8 



Eleventh Amendment imn~unity by complying with the Ad. A, clear ie~i~i~ttw88 %SeM 

oF intent to arbfogate the States' immunity could easily have k ~ e n  ex-=& if B?& 

Crzngiress' irrter~t. Faor' example, the Patent Act specificaily psa~u!lde$ ttmt @ $i&t@ W t- 

ora employee! "shall not be immune, under the eleventh am~~r'lbm~flt . ., . @# 

d~ctrifle of sovereign iarlmunity, from suit in Federal aufl . . ' Crrsd-8 %+* @m& v 

FhMa P@padd Post secondary EUC. ~ , m n w  Bd. ., 948 F r8ttit~p, 4[30,42cb {ZP;N.3.4mj 

Bbwi~srssiy, Congress knows how to "unqiri\1~1~lly" waive &/I& Stat@$' im-~H& fi $t %% 

dgsires. instead, il chase fo *hte gen~sral t.a!?guag~ prouiciini~ far f ~ a r a  a$,& u9vgw- 

Thus; sedion 25%@)(6) lacks the claiar legislative mtar~t, f?@cas%8Q ttk Wiit*& a@ 

2 conguess %ha AtrEl-si~fity to Mragab ttito StnMs' @wt$~% 
Amendment Ims~iuniQ ThrwugS't the A c ~  

A~sunnIngl argciado, that this Caurt finds that I;mgr+~dj. t~ f f@q~i t"w~&$&I I  @~ww$@@a 

taivohes that Congress lacks the suhrxity to do m. In dec~dtng u#HP;tlhc CW@CI~X~?P - 

unii~terafiy a~OPI@li!sh the States3 irnrnun~ty @am suit, the Supr8r;ne W a  #a c: -tkw 

faFScm~ing question. "!as a e  Act in qumltirrr! 

g,sn~ting Congress the power to abt-!gal:e?W 

$ % 25. 

Prior to the Seminoie Tribe decis~sn, 

Fourleenth Amendment a116 ihe Interslat 

Csngress the power to abrogate the 

Seminole 'Pribe, the Court expressly 



1. 109 SCt. 1'273, 105 L.,Ed. 26 1 (I 989:) which was the mss that had ;!cktnrJi Cta~~eS.4  ?Wf 

fha ~cthority to abrogate the States' in~rnilnity under the Cclrnirnerc~ Cfausrs iFR6 C&&3 

.In overruling Union Gas today, we reconfi~m that the he&gztand pris"ictp4& 
of state sovereign imt71unity err~bcrdied in the Eleventh Amene;fmr;nf is nQt W 
ephemeral as to dissipate when the subject of the stitit is zarr dm& fikB 8%- 
regulation of lr~dian commerce, that is unc!er fhe ex@lius~~~ w~ttof Q$ 
Fedeirai Government. Even  hen the 6:onstitutlara? vests lo ttr3oa~re~d 
complete lawmaking authority over a particu'rar arrw, Ybe EIe54&flt& 
Amendment prevents ccigressio~~a! authaHzaiion af ai,ails by pftvah p~~dies 
against wn~~nsenting States. 'Fho Eleventh Amndm@l~lit t@stYLi~;is tSb ia$Ladal! 
power t.rnder Ariicle lei, and Article: I anrrot be us$%I ta Qt'@~m~bf?"ltk~@ 
csnstitut,ional iimitatiarrs placed upon federal jttrisd:diofi &itr%tdt~fl@~% %#it 
agairrst the State of b'forida musl! be dismissed. for a tar* af jtrrks%?r&;E!@s. 

This tinding, that the Commerce Clause is not a vah3 3,serlstrt~tronai saufegj bg- $66- 

ablrogaticxr of States' iimmun~ty, makes arty attempt by Cangnsss ta i~brwat% #I@ &4t@%' 

imrnu9ity By ths passage oti section 25iZi~)jfj.) i~?valid, Th8 ?relamb'br"ikmdat~aff% ,kg& tz* 

19% arnl~ntis t i e  Communications Act of 3934 twkritYk was; ~g.lacS,t~~f pw%~;yM PC $h% 

Cor;limer~ Clause. S e  47 U.S.C. § 253 If Congress drct indrl~@b atamp: fa abf@@la I ~ C +  

Statesy immunity, ii is clear lnat "l~ongui3ss exctteded its cantlitinlo%# audr%$ 

Numenansky v. Regents of Ufib~ersity of kannesofa, 152 F, 3d 1.322. $26 t&*r E;',EF $ $@$f 

('The Cornmere Clause, part of Article I of the Conslilu~on. wnnot be use9 ra 4 i 1 ~ ~ $ k \ ~  

We Eleventh Amendment's limitation on the Article Ill jurisdiction of tho fgd4ral cap:% 

B. South Dakota Did Not Waive I t s  Eleventh Amalndmurd 11~~3unkiy~ 

The Supreme Court has ru1e.d that a Safe rnay W N ~  t h ~  p r ~ t ~ t s a n  of kid% E[$N$F!~~ 

Amendment. Atascadero. 4473 U.S at :238, 105 S Ci  at 3745 A Sinla m ~ ~ i  ~xgrb$$ty 



"specify [its] intention to slrbject itself to suit in federal caiurl" by State $&hi~%= gt' 

tanskitwtional provision. Alascadero, 473 U.S. a1 241, 105 S.Ct. at 31463142 (~93tim~ 

amittozl) ( emphasis in original). The state of South Dakat 

it aubjscts itself to suit in federal court. 

The question hen beeornes whether b 

apprade intermnnection agreements or b 

found to have waived its Eleventh Amendment irnmunily 

d&e~;r=i~ffn:eCtjow agreement process.' This is mrnnv~qiy re&? 

ox* impii~d waiver. Hawever, it appears, that the cfadrine ~f 'bcnsnstrsjr:tEm tX3r\~r5$5:i %!a 

!.r;lrtger viable FoOlourring the Seminole i%be dr;cisiorr, Undsr Ilk\@ dmrim @f s?on&tm~tPs 

corsaent,, it is argued "'that a state imp!ledly canssefltecf to sudt in f@d@rai G w ~  -@k% it 

t~t~@rtwts. mn-wereign activities in arms regulal:& by thc? f@<i4araf gravemm@nt." G~+&@P 

v, Ark$ P~.;blic.g Press, .5 57 6.3d 282: 285 (587 Cir 19923) (inteqbreting P d ~ m  w Fsggz#ekd 

She FiAh Circuit Court ~f AppeaBs fwnd in 

Ser13iny9i(? dw.isl.csn means "that Congress 

regkelabbs by federal law u p o ~  their 'implied arnseni."" 

--- - 
' A number of federa! courts have rejected other state 1;31n~iis~io?!%* %!math , % a ~ a t : % f k x  

immunity defense in similar Telecor_rlmunications Act lit ig~:?ion ,Set:, e.g+ IP Y BKf Liif' 
Cbon~r~tdr~caliw~~s, IIPC. V. TCG Se~ttde, 971 F. Supp. 1365 (W.iI3, "#ah, 1941), <?IF .;i~~ut& &g;, s: 
~ ~ Q P Y ~ s o ? ~ ,  957 F. Supp. 800 @.D Va. 1997); GTI; Fhida h~t:. .~r, ,Ji~i~rz~ofr, %4 P 3upp :+-I:% 
(P4.D. Fla, 1997). ~bwever ,  a federal district court in Louisiln~ rcs~ntly mlcd that the h r t l i ~  
Scmice Commission of buisjana was entitlcd to Eleiralth ArnaicIr;ler;r irni-cr~niy a$& :$ iw~&~-& 
the action. A T&l' Co~apy~r~fiii~ix~io~zs of the !;eutfi C,ye~rtr~rl , lfal~~~, ltrr-. tj. / j~ftG?,gf& 
ITkieccnrn~~su~~ications, Imc., et 31, 1909 WL I 8 1674 [M IS &.a ) 

1 1  



2 

suppc,ri cf iiis finding that implied consent can no longer he faurrrd, the &rRk Ctierx~i: Mad 
f 
I 

that the %rnirsole Tibe decision had incorporated most of the reaswiql af Judim Smfi&*$ 

Efkserit in d'nion Gas which critic;ized the implied waiver theary. The di'xsefit cG@cf&@+S 

1-0 e~hc.dtr1ecdge Wat the Federal Goverrnrnertt can rake the waivt3f uf $tat@ 
sovereign imcncanliy a andition to the $tateis actian in a lieid X.ratt C a r ~ d ~ s  
has aW7srity to rajulgfe is substantialty the sane as a&ruazduiedgin~ fh& tT5@ 
Federal Government can elirninatle state sor,r(sreign inil'~adnily Ffi th@ &mEi&ss 
d its iMic:le Y pavers-that is, to adopt the wt8ry principlbi: jabwiair@1 $tat@ 
soveireignty] I have just rejected. 

Ugbn Gas, 4191 U.S. at 44, 1C39 S-Ct. at 2304 (Scrslia, J., mnr=-:6,rnhng in wi"t BQQ d i s g w ~ ~  

in pfi). *I%UIS, the Commission could riolt irnpfiedfy waive tb %&itegs E f a v e B  I&WW.~~~I% 

immunity by complying with federal law and approving an irlt@t'w$i~@fm 3gf@e~mwii 

beWcfl LI S Wdest and AT&T beutrse Seminaie Xibc prlsvicles that arrys2i& W - ~ M I F S  

no ictnger be found. See AT&T v. Bell!?outh, 1999 \AIL ? 87 E74, "7 [Pi &, Les,)$"itn i!$j@~; t%$ 

~h.. r awz, , this mue holds that the Fubr'ic ,C;erwjce Carf~mis~ian CXKIIW fiat i:~@uei$~@Cy w%itt% 

it8 Eleventh Amendment Iwirnunity.") 

Even if this C ~ u r t  were to eonciude that the theory oil iarpii& watk%r %arr"sq&~.f 

Sk?rnino~ *fh&e, the Commission did not irnpliedly waive .the Stiet@''s % ! ~ ~ v @ F T I ~ ?  i$nw~mg@~$:- 

Imrriunity. First, a State agl;racy7 has no prrkver 'to 3 ~ ; r i ~ e  ft'll~ St~td of $w?t-r CF~kdt$'% 

Eieuonth Amendment irnrnunity. Ford rbfotor Co, v, Dept of 'ivteasuw %rf Sisf;tj QX iW:a&a> 

ESeverith Amendment irrrmunity if they are specifically autt-~~rizkx! to do so $y the .)tat%*s 

C~rratitcatiora, staluie or decision.). 



Further, the doctrine r ~ f  constructive canssnt IS very na;rw&iy 6@f!1+M. In 

Atascadem, the Supreme Gsui-t found that the Statcis particilpatiran in pfe-fams fafi4&2 B? 

the Rehabilitation Act d 1973 wss not a consent to suit in fedarat carsn 

If a State waives its immunity arid consents ta sttit in 'f@dd6r23t mud, thi% &At 
is not barred by "Ie Eiaventh 14mendrneralL But, boraln% y%~j~&ti%i&ibi"b 
consent is not a doctrine con~rnnniy as%ociaieb ?ra,%tR !ha st.m@flbar O$ 
mnstitukional rights," the Cc~tl.rl will find 8 waiver by th4s Stat& %br*riy @t$m 

stated 'by tkre most express iang~~age or by sudl c4de~ic~~~/rr;$mi~ irnp$ie&kiw% 
fr~om the text as [wiI1] leave no room for any other ~~asl~:!n~&l"a c#rt~Ifud~~;~'  

2946, 97 t.Ed. 2d 389 (1 9137) (citation!; and internat cjtr~tsti~fll% ~mit t~d] .  

By participating in 'dzc ir%ermnnw&ion agreen~enf prcms$hs. the cis- cm$fii$i~@c"s &a f i ~ f  

irnpliedriy waive its Eleventh Asnandrneinf immunity. Tnis 3s n10t w naTia%@qaf&faw =&gtk 

rancerning, an area regu4af;d by the fedwai guvenlment !rrtksrcnr:tjSja3 &QF~~W%%?$% %f& 

entered Into in trrder to allow a c~rn@tZilive mrriar to c=stngi@$& wr'tfr i ~ & r g ~ # ~ s l .  3 ~ & & $  

w.ch.angle carrier for tho incumbent LECs local ~x&~ange ~tz&lamcsts kacel ~x~:&$rir& 

service, as an intrastate service, has traditjonally begs) rs@ul~dt@$ by 3:aks G~OIS~~SP~$I$.  

7 % ~  -i-t3!mmnoii1iicat10ns Act rnandat~d that State (=-gn.tnayssi~>fi$ & t g s ~ g w  esske~ 

and, Scrllovwing arbitration, approve cr reject intercnnnoctinn ;agrr%@ra.:wa%5 &ttkatgB i-C; Flag 

been described as an "opt in" statutory scheme, tire actua3 langm~b pfwrr2@% km5 St$& 

Comrnisairsns "shaM approve or reject an agreemeni." 47 tf 3.G $Z52jn j { : j j~~~r@%8%*$ 

added). The d4cZ further prnwzdes that if a State (I;arnmrssror; 'Yalb !Q &a )ta $&rlly qui 

responsibility" the FCS shall prwrrrpt the State C o n  !57 IJ $ C 5 252{&14$! '@&%, 

+ 'Z 
1 .3 



if 'State C~mmissions chose Po disobey the mandates of the WA., PIG! FCC waalld a:!@mb 

la assume control of a previously State regulated activity - the retgulattan usf tam$ $&mum. I 
I 

As the Louisiana federal district court recently observed: 3 
ii 

Upon psssage of the 1936 Act, &re states were farced to c;it!rer Elbid@ by ih& 
federal regulations or cede the power to regulate ILI tire FCC-& C!G$SiG 

1 
1 
I 

H&son's choice. The optian of either cor)smting tcu fgdebral re2uf&its~. at+-& 3 

waiving imntanity or- lasing the previous!y i-reid powat fo rqu i s t s  a ~~~ 
exc>hange carrier is not a choice that this crnurt sees as vtslurrta~~ 

I j 

j 
! 

ATE$ V. BeI/1South, 1999 WL l8 f  874, ''7. 
I 

C- Ex plazrte Yaurtg Does Not Pmride; An !Exception "F ''!?I@ 3 - t ~ ' ~  Fiam-~tk 
Amswdm9rrrrf: ilmmblosiv. 

LI S WEST has named the individ~ial commissian@ss in an 8&wfeu73 %&Sgs@$ 1~3 

inw~kh;! ths Ex parla Yaung doctrine in order to circwar;iieni t h  2St31i&'?s Ebv@~th AWMmfiB 

irarnuniQ. The Pafie Young doctrine allsws suit agsinst Slt&i& O%CLQ?$ $0 &&@fnai em$ 

far ~~us'pct ive Injunctive relief. EX prte Young, 205 U,%+ 12123, Sf3 $ @Z 4 4 .  52 %,Ed 7-! 4 

(4908). Thus, Ex park Y~i rng can only be mcxi $4?an I~JEE ?%itf 8% *'tat t*? r@@!i:s~;t Q %:tit 

against the State and only when the relief sought 1% prsspe.dive am mt ratmar+& A 

f~rther restriction on its use c a r ?  be fa~rid i t ~ t h e  Sef l? i f~e 7ifbe @@eksiw ?&#w$@ $#M 

Supreme Court cauiisnecl that "where Congress has prewrib& a Mlssidzi Ifarr&M+nf 

scheme far the er~forrxrnetnt d a slatutor;ily created right, a CQUG t.St~oetfd #a%at&t@ &%ta 

casting aside those limitations and penmiitking arr action against a St&% a)@iaaw b21~sM e;i~@tli; 

Ex pa&! Vcrung." Semjnale Tribe, 5"I J.S. at 74, 3 14 S.fBZ, at 'l"c2, Be-wd tbleo %b#%e 



eJ S WEST has named the throe Cornrnissionars in them- aMisiat tSgac&y %n 3s 

apparent attempt to invoke Ex paae Young. Hawavor, it 13 ~ b ~ i ~ t f ~  5Wf. @I% f%HEk i% $b& 

real, substantial party in interest. The test for whether tba State ss in tad kb @%It p&I.f@j# w 

interest is whether the relief sought against an oBfiwr wouM in fact :?mie a@kask 

Stake. Peilnhu&, 465 US. at 101, 104 S.Ct. at 908. lin this caw, onfy St@l@ e~rn~rtsm?~ 

are ernpuwered to a d  under sectian 252 of the 146- iBn indi~ii:ltlal C0rn$1isedm$ e&- 

approve or reject an interconnection agreement. in fad,, them i%i t"r0 m%fim@@ &3 
1 
i 
1 

"C~srnrf6i~~bs7ers"' anywhere in ifac Telezomnunications Act, "Tt%s 14ck m ~ 8 t e w  rnt+f& 89 i 
I 

"State camrniss!ons" and it is the St& Cammission which is a$qaifr~$A 1~ act. B g 

&rnimk THb, 517 U.S. at 75, n. i7,4 46 S.Ct at; 7 133, n. t"fT31a C~urtlge"aJfad @n &%*%a3 

&at Idre federal statf~os at issue referred to fhe Sfale rather $ 3 ~ 3  irdrair"J~$i State dTk~l$,) 

Although U S WEST repeatedfy references tile Cotwrnn;sit#fi@ks c i z  r2t4 ~mpT&$%%,. 18 

.;acknswl&ges that it is the "Commissisrt" vhich 8s "'a 'St~tie mfijrnj&~*mn* web1tfi 

mwning of 47 U . 3 . C .  5s 'I 53(41), 251. and 252'" U S WEST tlga%"rrpPatn% 4: 9 3 Haegt E$$ 

the ectims carnpiaincd of by tl S WEST cxsuld be t i m p ! i l ' %  lxj rzt rh& Ft&f@@ 

Commissioners acting alone. The Commission ran ad only by t. fira$lily &$I?% Th@ - 

c!zariy requires action by a State Ccmr~ission acting as .ar; enltiy 8s s w~$c&q~~;s$1@ rtd 

judicial review. Mareover, ad S \.WEST has inclwdod a fakilngs c:iatm "Am$ ih6  fill 

is in essence one for reccsitery of money from this state, ike siala ~s $he ~ i ~ ~ i a r n n , ~ ~ ~  

paw in interest and is entitled lo invoke its soverergn ir?i)maer$tj~ fmm s~,$z! " h-waf Wkf 

Co., 323 U.S. at 464, 65 S.Ct at 350. 



Second, this suit does not ~nvolve an ongoing violstion of a fEtd~nl4y pcr%~eZ@.i=" WzfB-rg 

The l3 Parte Yosdng doctrine allows suit against State oscia-ls ii7-fedef& c&aff Wr%y if %h%2 

relief requested is prospedive. iCJc park Young, 209 Li,S. at Y 59, ;1?$ S,ct. at 4% %4 Xfs 

complained of are in the past. U S W-EST appears to b t&n.s/pl@ining @a' fh& mtfr 

@xist@nce of the Commission's order. This can 

Ths third barrier to the ir~vocatilon of Ex part@ \rCot~flg 

c~mpe9 discretionary acts. Eu park Young, 2109 U.S. at 158, 281 8-cf af4$3 {gataf@@ @a;& , 

the iirrjurnc'iion "can only direct affirmative acRiorl vbtt~s;r@ an cs?fbbi&k t~abtjng $w@@ &JP~ m 

perform not involving discretion, but merely ministerial in nPstltrle;, rs4usgs & flq!e+%$~ 8ff 

take such action."). The Csmmisslon's decisions that foms the WMs fa#' irl $ %geW% 

complaint involved highly discretionary a d s  Ttts @srtmrnis$ion's d~;&:i$iocs sot r&t@$ faf 

inierrmneclion, services, rielwork amnents as vjell as srstiitrg Wlf ; i~ i~3 .~d l~  pfi~as fW i'~%&& 

serdims, Th~e decisiorrs also set terms and mnditiwis fa= smrce, 

involved hiy011y camiplex Issues, can hairdry be vjeuai'ed a8 t l ? i f l j ~ l t ~ b ~ $ 2  ad6 

Further, the Supreme COU~~ 'S  narrowing af tt?@ EX Waia Ycw-3~ d ~ & g f ~  tat ae%m%> 
T@be cannot be ignored in Seminole fifbe. the Court loall@& W lvilelhuf Gw@rn@ 

created ai rernediai scheme for the enformment sf a ~iatuioriry @aBt@d 1"tgR1 &j;snbt & 

Slate and whether that rmemc3dial sche~ne had iimiteci tl-& lyp@ a$ t18%lrty at t;&f4a$ag?a gwf 

csrrlal be imposed for failure tto comply. 5S7 U4S. at 75-78, ? I 4  S.CL at 7832a3 $ 3 ~  

f~odest" especially when compared 50 the 

padB b/oirngs which cauldl irrducle contempt 



I 
1 
d 
3 
4 

Notwithstanding the fad that' the Court had just found f t l t l~t  Cof7igrtie~ $.m&d 3% j 
i 1 

c-xrrstitutional authority to make the state of Florida strabis ir-t fel5~f3f PtXm?, &?a CWF$ %%R 1 
i 
i 

found that the limitation of liabilikj imposed by Congress rio$ali SGw $4 f 1 
4 

that Congress did not intend to subject a State offiu=iaf fo the t$p~@ of 1;-4Hy %$@$ @$M b I 

faund under Ex parfe Y~arng. Id. 
i 
'i 

'1 
Likewise, the enforernen'l statute! of the Tslwmwunic&41i1m At3 bjmi-~;% Z&@ %&W $4 ' 

t! 

1 
federal court to a determination of '%d-~stht%r the a$r@em@;.it W $14i&m@d% ME&$%$ 3,1% I 

B 

-1 
1 
il 

sutiiact to the liatil ities that auId be irnjposed and@$ ttm dcet%ir~B OF i?-r  REF Y G A J ~ ,  W. I-$ 4 
I 

the dsterrninaf.ion af a Stake C~mmission that Csngr~ss %tt@flnpt& I+& M& %&@G% pa 1 
federa! appeal and anly far the limited ptlrpose af cfet@aw~r"srfi@ w?u@fh~f %"e 3ekawr1fl&*gia@ 

i 
i 
I 

agreement meets the requirements of the Act Th@ $p@Umrtz~n of Ex &9#& Vakiw, ut~$)ieP? 1 

may sgbjec? individual ccrnn:iasioners ft:, iiabiiiky, dearly gcx3B bl~y.~fl$If I;&$ ~~fiqm:@$@fifl 

intent ax eldicfenced by section 252(,e)(tS) " 

injul.rdi\re relief and may not be a claim for dofrtages. E&I~r-tan u 3oc*d&n., 4 t34 U 3 &$if, 

668-69, 94 S.Ci 7 347, 3 35840, 39 L. Ed. 26 662 f 3 974) 

i 
2 The lauisiana federal didxict cozlrz fmind r [tar if te 'r&ee~i:rtiuinrr ti&~ii1t%,k t%c t 'f%a3~gaxk%p mt 

i 
provisions that m'thorize suit against the mcmSe~:~s of the ZzIihlic St~i.' i@~tCtfl~~$-%k?4 " AT& is 1 
BeliSo~~th, 1999 WL 18 1 i674, *8 T ~ G  cotirf reasoned ihttt i6 it "w;rk;if@ &@ply if% %.le P;jgrf~ ,! 

a 
Young excepiior;, it would expose the stzrr: reg'ulatrlr~ to a PI"I~S %qig:IC i ~ t r n r ~ t ~  t a a ~ % $ ~ i i ; a : ~ ~ $  %% I 

section 252(e)(6) " ld 1 
i 



inwestment in its network withou 

S WEST'S inclusion d a tak 

because ari order- [nay not issu 

der these circumstances, the suit is treated as a d  

nder 42 U.S.C. g 1983. 





f i e  i~squir~rrtents that U S obltzin a final decision and attempt Stst@ 

m l m & i u n  prcosdut-es are not exhaustiota requirements, but are necessary prh3r;Bjmtes 

10 ssh~*#ing there has been a traking of property witt-lout just r~mpens.%tion. U S WEST'S 

i3lt@g~.C:ions that the Cernrnissioa took its prsprly without just r&~!npensaticti"r 

&ausa U' S '&EST has n,ot s~ughf just mmpenssfion from the State 

5n csrt~lusion, the G~rnmission requests dismissal of the takings dsirr, far tack af 

iuri$GibjZ jon. 

CQNCLU810N 

For the reasons set fortla akxvs: the Cc1~~lrnission~i.8 respectfi~lly requesf that this 

Caui-! &%miss Ui S WES'Ys Comylairrlt. 

Dated at Pierue, South Dakoia, this 22nd day of April, 1999. 

CERTIFICATE OF SERVICE 

Dismiss Complaint were se~ded on the f~llowing 
Sbt~s Post Office First Class Mail, postage i h e r c ~  
an this the 22nd day of April, 1929. 

Mr, 'Todd L, Lundy Mr. Jatw S. I-ovafd 
$erricnr Attorrrr.,y 
t4 8 \NEST Ccarr~rnuni~3tions, Ir'ic. 
4t80.t California, Suite 5100 P. 8. Box86 
t>.s;;jraue~, CO 80202 Pierre, SID 57501 -0066 



Mr. Thomas J. Weik 
A%smegr at Law 
Bsyw,  Murphy, McDwell& Greerlfjet,cl 

' Pr 0. Box 501 5 
Sirm Falts, SD 571 17-50j 5 

Mt;, Lett9 Ft 5 ~ ~ 1 3  
Attorney at taw 
AT&T Comrriunicallim3 of If+@ 
1 875 I,awenw Stlfaet, Stsit@ 
Danver, CO W2tS:2 



) 
Plaintiff, 1 

1 
VS, 1 .  

) 
JAMB5 PA- BUlRG, P'Pil% NELSON, LASKA ) 
SC$$rSEWLDER% Camissiorie,rs of the Public ) 
tdrilities, Coalmission of fle State of S O W  ) 
!J@~ta, irnd AT&T CCPMMUNfiCATlONS OF ) 
THE ,Mf]C)WEST, INC., mi Iowa ~oqoration, 1 

DafertiJmts. 1 

Fufswnt to the terms of Fed. R. Civ. P. 2610, within &Grty day; fallowiag b%cs~garmfs ulr 

or within siitw Cys after the complaint has been serve3 on a d+L~&t, rhe pHa-sh;ul 

EW ro discru~ts the nature and basis of tileir claims and dcft:m"s and ihc passibilitics far n pmmt 

~ ~ & ~ e n t  or mo~ufio~n of t.be &me to ~ & e  011 i5KilRge fer tile sfiswlosura.~ rquired by suMi"d~~iaa 

(&Hi\), an6 to develop a proposed i1iscovery plan. Wixhii ten &p a t  the Rule 26(t) nenirq, ea+ir@i 

4&Yl juinziy prepare a& file with the Clerk of Carn a complete w r i m  q o n  of thc 290 w t i o g  

Thu rqmrr sii,;nllE (:.omply with Rule Form 35. &:pon ofPanies7 Piaiming Medng, wa &dl i m w  &c 

folbwing: 

A* D* *m\d BM!e (9%" the2 Pdw*: 
&%me* 

1. The W e  and phce at which the meeting was kid;  

2. Name, address & cxcilyt~io~ o 
adldess of 



IksedWan of Elhe Case 

4. A brief narrative of the facts giving rise to the Ii%u$suit. 
of the legal claims and defenses; 

5.  A concise statenlent of the ja 
narrative description as nel  

A brief staterned sf t h e  mkrrial k t e s  to k ~ieaolued; 

C. &&&&g 

A statement of whether :all 
ann~nhents to the pleild 
identification sf B-PT~ ne:w p 

4. Tk datz 'oy wlnich all motiaa~ whiclr s 
partics will be filed; 

9. Wether jury & i ~ !  is available under the l 
timely demanded:, 

. @&yvew ~BBaml 

10. Eats by which all prediscoverj dis 
comy;lctcd; mote: disc;overy is iiko 

1 1. The ntclrnber af i~irerrclgatories each p 

12. The nimber of depositions each parry s!iaSI be per1 
expert witness clcposiri~)m); 

13. The date by which all cliscsvery (irnclu 
completed; 

4 A siatement of how ~ m n y  , if any lexpert wilEJc3sr 
at trial, and ;& brief ('one or two wcrrdsj descripti 
acrticipated, e.g., medical doctor ecornomist, ac 
accountant; 

15. The date by which each party sluP1 disclose the i 
disc%ose the reports required under Rule 26(s)(2); 

'--- 

1% tbw parries are umbie to agree upon a discovery pian, tbe repaa sb~l l  a p  
r ~ c b  ~ ) 4 ~ n y ' s  p~crposcd plan 

2 





LAW OFFICES 
OLKNGEW, Il,OVALD, ROBEENNOLT & McCAkiREN, PACs 

1 17 IEAFJT CAPITOL 

F 0. BOX 66 

PIERRE?. SOUTH DPAKOTA 57501-04366 
R L W ~ ~  13. C)WNGEH ~a,;w+wse a ; l w i i  t 
Jr:*llu 8. I"4SVAUJ tkR%% f$6%+%? w 
JAMG% RWOtiB&'JNQLT Dlcur%Zm%2-%+ 
t&E c, " K ~ ~ c ~ A M R E N  
W,~ESEA, RWMER~ May 3,1999 

I?mrnas J. W e k  Nol-ton @?itler 
Tsmwa A+ Wika Tscld Lundy 
BgYCE, MUWHY, MCDOfi%IJ, Blair A. Rasenth81 r 4 . v  8 i bggs 
$t CXZEENF1EI;D U S WEST Communicatio~~~ inc. SOilTi-f j)d&al, 
PO Box 50 15 1 801 1 Califon~ia, Suite 5 100 UTiLi C:O,~ 1,,+ u- ""rQ,, 
Sioux iF'a'Lls, SKI 57 1 11-5015 Denver, CG 80202 

ftol~srple Nriest 
Pubtic IJtiliticts Conmission General Counsel 
500 E. Capitol 
Pirnft, SD 'P794bI 

Re: Q$ WEST v. I3~g-g~ et al.., Civ. 99-5024 

3r1closed please fmd AT&T'S Answer with respect to iihei: above c2pti~ci 

This is i i~tendd to be sewice by inail. 

JOHN S. kbPVMaD 
Aioearx~ey at Law 











14 To the extent that the allegatioms in jqi 14 purport to qwte 6om or chamatrite the ,&G, 

ATAT respmlfully refers the Court to the Act for its contents and temi~s artd denje dk-ticms 2fb S 

14 inc~~nGs9:iesli ~ 4 t h  the Act. To the cxtent tlhat the remaining allegations i~+t qj 14 are a>rtc;rzsitms of 

B4iu, A'I'FL'T ruspcctfulfy refers all questions of' law to the Court, and no response is  ietluirtut rVT'&T 

15 AT&f admits that the k t  authorizes the Frxit3ra.l Cummu~ilcaijoris G ~ ~ m 6 s k ~ n  

t "!:Crfrf"') t r ~  issue regulations i~~iplanenting the Act To the exteni [hat :he ati%%&tirrns ir; 2 i Qu"c~e2f.lt 

to ~1t~bt:lltt R c m  ur chua~cterizc the Act, AT&T ri.;spectfiilly refers the Cnln to thc Act f ~ r  its r,untn%a 

;aid r e r m  a31d denies all rdegat,ions in 7 15 inconsistent with the Act AT&T denies my rmrcGn:fiq 

$i12q~eioois in 7 1 5.  

16. AT&T admits that FCC i s ~ i d  its Fist Rep3ri and Onler on taugust &+ BY%. ,%T&T 

zdn6t:~ tl~a tfte Eiglttiil Circuit issued i ts decision on the challenge of tht? FCC's Fit Repart and @dm- 

a r f i  Jkly I 8, I 997 ,wrd a s:~bsquent order on October 14, I9YI: 

i b ~.s;irpal? to d~z~clerizez the: FCC's Order md dte Eighth Ctrcuit's 

Cakrrr ta thc FCC's Order md tie Eigh 

di aUegstians in 7 16 inconsistent therewith. AT&T denies my re 

17 AT&T a d d s  that Supreme COU'~~ issled a 

exrent ?Iui the dlegi3~ions in ql 17 purport to chaaderize the Supre 

scs1;ectfbtfy refers the Court to the Supremc Court's decision for its con 

:iJiq&nZans in 17 inconsistent therewith AT&T derlies any 

18, To the extent 6ha.t the allegations in ql 13 pt~sp~ri  

rP&G;iur2, ATBT respect%El(y refers the Court to the S ~ p r m f :  



the Supreme Gout-i's 

a;l i 9 inmasistent therewith. AT&T de~ies 

Srm@r&k 4 l'dkf i~rg&%lfuily refers I hc C~ilr t  10 the Slipreme Cuirt's d-ior! for its mnigtli mt-j 

3 ~ r ~ + : ~ ~  ?#a , n d  daks all ~!loguiooa in l/ 20 i~icarrsistint therewith To the eMenr rhtil & a l l e h o n ~  Ll% 20 

f~$*@d &'TdkT d&w any roo~dr,ing allepgllofis in B 2 0  



,ah e-f , &T&T admits the allegations of'f[ 24. 

E 25; rI."I%T cd1Btits the swuond and fourth senterlces r,f fi 25. TG the extent tirat the 

&~@in$z~tr in (i 25 pnwport to the record before the Cornmission, RT&T rt:spenfully refers the Cwn la 

r he t"t~,;r?rd dtxls?tn liClr i f  s col?ie~ts abld terms arid deaues all dlegdtions in $ 2 5  inconl;ist;tdnt t hesewit fr 

'& AtT&T drmVts the dleg:itiorrs of 26. 

L7 A T W  admits the dlegathsils of 71 27. 

38 A"TT denies the allegations 01'7 28 

>% t4tT8s'T denies the allegatisas rsf 2'3. 

Iil .  "1 a lh~; Went the allegations in 74 313 purport IO clrdracterjze the Comi~lissiorl's Qrda. 

$5'1 BcT a.tsp&tfui?llby refers tire Coilrt to the C~s~mnissian's Order far its ccintena 

d!'lr!~~linn inconsistcut therew;th. To the extent that iliz remrJn,irg dlegn 

C L ~ ~ ~ , ; ~ I N ~ I N  of IBW. A7&T res?ect!i~i$ refers all questions of law to thle Coutt, 

rt%$tiur,%i .jiT&I' denim any &egzt,ion!s in 30. 

3 1 To the went tlae allegations in 1 3 1 pupor$ to eharaa 

A"fX$S F&~.xTR,~'~II~~ ~efk1':; the Court to the Corw~ssion's Order for its amte 

am jllcg8ljtle ir~ansistent therewith AT&T deies any dgarions in 7 3 1. 

32 'X'o $he extent the allegations in 7 32 purport to chwactedze tl 

;% SXF rcs~~ccihl?y refers the Cauit to the Cominl~~ion'~ Order for its ccl~ntmtnfs 





39 To the extent the allegations in 7 39 purport to charactakr: the Comm';ssirsn's C)ri.ier. 

l ir + *  5 

4 11$1 re,%xt%ially refers the Court to ~che Conmission's Order for its fatltents a td  terns: &3ct $mi& 

iid3> ;;llt,%~tion inr:o;nistent therewith. Tu the crctent thar the  alleptions in 7 39 p:krport. rn thr: rcxord 

P~fisr~ C:omnrjasian, A'T'c9r;T respectfblly r&:rs the Court to the record decision fbr it!; content$ a 9 a  

t4:yjrta md cdc~ies all altegations in 4739 inconsist4:nr there-with. AT&T denlies any allegations in 71 39 

4 1  To the extent tl?:: aiiegations in 7 40 purport to chasactc:rize the Cnnutrlssiittr's f lbrd~~, 

&i;Y&.T t~~\Wii~liy refers the C O L ~  to ihe Co~runission's Order for it;; ccnrcnts and tenlls d a ~ j e i  

;4br'+ d1t:gation ~ii~onsistenl theresiiinh. AT&T deinies zriy allegations in 7 4:.) 

4 1  l l'a~ the extent the allegatioras in '1 4 1 puiport to characterize the f:on~midsisn-s rdrdez* 

A'%'Er rapc~tfuli y refclrs the Court. to the Commission's Ordes- for its contents 2nd t m s  md i$t:ni~s 

m y  ~sllfi~tic?n inr~~nsrstent therewith. To the e~r-&ent tha.; the aiIegations it; 41 pprqlinn sif t&e r9;xa~it 

bit:t?~-r: :tie Y*:orrunir;f;ios AJ&T re.spec;t&lly refers the Crsun .to the rswalrf decision :iar lls ~; iag@it~  

tctl'fla and dunics all allegations in 7 4 1 inc~rrsisteat therewith AT&T deilaies :s\y alle&qati;irns in !\ 4 t 

42 'So the extlent the diegations in 4[ 42 purpc~rt to cbmctcrirc rhr: C:a~~niilrsion's 0rQ-c~~ 

Ai"f&'f r~sipcctfwi'ly refers the Court to the Commission's Order for its contents ,and term"; NI'II;~ ei~nic*"t 

:iq . i $ ~ ~ ~ ~ ~ t i ~ : n  inincorusistent therewith. iLT&T der~es any allegations in 1 42. 

43 'E*o the eaenrt the allegations in 71 43 purport l o  chmdetiac ihc Canmisi~ra's Qdcr, 

h'l8 l' res~:cctiiudly refers rhc Court to the Commission's Order for its ooritcats and tua-rlis nrld de~4m 

8tiY ~aDegtifiun inmnsistent therewith To the extent that the remaivir'g dftw~ia~a ifi $ 4 3  uc 

cisnslttsiltns sf law, AT&? respecTl;fully refers all1 questions of tzw to the Court, lrrd no rssvjsg i ~ s  

t txjtrifal A"T&'I" denies my allegations in 43. 



48. As to ¶ 44, AT&'T' i ~ m ~ o r a t e s  'fi"fi 1 through 43 of this Answer by rdererpee a if set 

45 To the ext~anf that the adIe,ptio~ns; in 7 45 purport to quote fri)rr~ or ct?wac$eiizrr +Re .A<;. 

$%'m'!' fe%gh~rnfi~ily acF+m the Cot~rt to the Act fior its miiients and tenns and derues ail alm_:ati:~ns in ": 

45, k~ara&@cn;t tPrcre1bitT.1, AT&T denies the remaining allegations of1 44. 

4 'Ta tltc exnent. t,he allegations in 7 46 purport to ch~acterizc the Intercuruksiioa 

,%%r-~,mnWt~ AT&T ~~t,;~;~~t"c~fijIly refers the Coun ta the Intermnnetion Ahr 

T G ~ ~ ~ X S  SE:%~$ iJcnia id! dIegaei~~7~ inmnsistent with those stamtes cr :q%ilatit~ons ,Kf& i cIen;es l i t  

4%- A s  to $48, ATt2.T incorporaies qlW 1 tlvough 47 of this 

far AiPty hmcie 

49 'To tPlc exlcnt that the allegations in 'f[ 49 purpofi 

ms&%t&liy rzfers the Courz to the Act for its contents and t 

+~~t;bti&d%nt dierewith. AT&I' denies the rewai51ng allegations ofql 49. 

$0 To the extent that the alegations in ql 50 puqort Po charace 

,%$t%%?rcn:rsS, AT&T respxtthlly refas the Court to the Inter 

cdyi %cj  

5 1 AT&T d e ~ e s  the allegations of "fj 1 

$2, ,kc to 71 52, AT&T incorporates P/l@J 1 throrrgh 5 1 o 

Et8'~f: ;-dlly 12ewiX1, 

f rPL5t.44 l +A 

9 





for& &Iiy herein 

52 To the extent that the allegations in P 62 purport to ~lh~mcte~zt  tllre ~ t h f  

ne~enFuliy refcrs the Court to the Act for its contents end temrs and Jeaio ali aBe:akik.$~~ 7- *i 62 

inwtksislent with the Act To the exrent thal the allegations in $02 are u>whdiolls .?f is*? 4.pWT 

r w % i l y  r&as aU q ~ ~ o n s  of law to ihe Coun. and no reyiome is nqtiiral -\Wf &-% k!r 

r-@ dlqptiow ~ $ 9  62. 

63 To the exterit that the degations in 1 63 purpon to d w i i ~ g ~ ~ ~ ~  tlie in!w&sr~e~:Ti% 

Agwxmnt, AT&T rcspectiidly refers the Coun to the intercormctinn A ~p-+mxtrt liji its atat~@&x 

;.ems and denim all allegtitions in 7 63 inwnsisfer~t tlierewCri~ AT&T derriei tb r e s k ~ r i n ~  si4~~ektes 

uf'W 83. 

64. AT&T denies the allegations of I[ 64 

65. to 7 65, iiT&T incorporates W I through M oft!& k.lswr by rcfekwlcaa ec 

Pd-rkA mly herein, 

To t h e  extie~it that the dlegations in 

refers the COT~R to the Act for its contents anli terns arid rlrnk% 

AT&T dleniw the remakring dlcgations of ft Mf 

TO the extent that (Lhe 

AT&T r e s p ~ u l i y  refers the Cmrt 

legations in 7 67 inconsistent tkiercuith 















MAY t 7 gp~ 

UP61'FIED STATES DES'TRICT COURT GaUTkf oAK@T& 
DIISINGT OF SOUm DAr4K8TA U T ~ ~ ~ ~ ~ ~ ~  GE~M@$Bs~Q~ 

'mSTE%N DIVISION 

--!" -he 

U 6 WEST COW%ICATIONS, lNC., 
sr Co!asado corporation, 

Ir%hEE,S A. BURG, PAM NELSON, LASIU 
BGHQENFELDEEk, Comenlissioners of the Prrhlia: 
Udfities Commission of the State of South Dakota, 
m AT&T CQ-CATPONS OF THE 
ME3WST: 'fNC. an Iowa corporation, 

'w-ww*urrI-.-.-- --7-.- ---.r*.--cv-v%--n*iA*e, 

IBRJrnOD&TCTGN 

FhirrtifiF U S VEST Cot~~r,nunicaiionu, Inc. ('"U S WEST) atbmiks elti% Bri&in ~gp~~i14ow 

-?a the m~tion to dis~iss.bmught by Jmes A. Burg, Paixi N&aa and L ~ k a  Xdmai%ldigr. 

Carrmisdoners of the Public: Utilities Cow~ssion of t%e S ~ U G  of S ~ ~ t f r  W e $ &  (#ti&& 

C~mnr'issianers"). The Coramissiuners' motiola should be disrrniydtd h%ua~m {zkft;% C ~ r t  

Cominis~oners have othew$ise cnnsented to this 5ui1 by ~@hi%iaSif~ p5~flidpafizg in t k 3 ~  @%~fdilt~fi 

arid approval of the underP:!img intercssmec~.ion agreement pursuant $0 the Te2(wuesntftt~+dri:~o~or~ 

ftc? of 1996 (the "Act"). Alternatively, if the Ccrtirt viittrw ru canciudr: t t ~ t  rkc $:,I~$mih 

Amendment invalidates 3252(e)(6) of the Act, then the entire prc-icesf; for sfarc ~ ~ l k x r n i & d ~ &  

irnplemeiitation of the Act must be invalid at^ as WWPII. 



-- 

ARGUMENT 

'fRE ELEVENTH AMENDMENT DOES NlOT BAR THIS ACI;WPi. 

A, Start: Officers Purpopthg To Exercise Federd Mandates &e Routine&-&& 
In Federal Court For Violating Federal Law. 

The: Suprema Court has k g  i d d  that the Eleventh Amendment parits sr 

irrrmourriay fiat31 suit in fkderal court by a private citizen of another state as well 

gage beinge$ued. 3Pn01s w. Lorrisic~va, 134 U.S. 1 (1890). 

d~idbtd H ~ r r s  v. Luzsi,simao, however, it carved out an ex 

i3munib.y Partr Yotl~rg, 209 U.S. 123 (1 908). En EY Pmte? f "[~t~rlg. the C 

Eievcnth Amendment does not bar suits against state officers who a 

$,ad that a!lawiwg alch suits is necessary to vindicate those ~ightsi and give 

Bd$braartacy of federal law, lice~~d'ltcky V .  Gra!ram, 473 U.S. '159, 168 11. % 

i~!jtlncfioc or declwdtory action grounded on fe 

by i~eniing stat@ officids xs defendants"). 

nutltsriz.e an o%cier to violate the United States Constitu:ion. 7 

derogation ~f federal law is stripped of the 

cover hint as m agent of the statute. The right to sue 

fkclesa.2 supremacy arid state sovereignty in order 

fed cidism in our aosiefy. See Ex P,qrde Yornrrg, 209 

'The courts, have extended K?r P~rrtc? Y O I I I I ~  to p 

against- suuea officers for vialations of Tederai st& 

e.,g-,, Ili re S'DD'T, frllc., 97 F.3d 1030 113'~ Cir. 1896); Fotrddli L,7c Bru 

I,{. C~'ny./suu:, 68 F.3d 253 ($Ih Cir. 1995); Almord 

1 
A. 



I Y841; see ai.s,.o S~IW v. Deira Air Litlcs, Ir~c., 463 U. S. 85, 96 n. 14 ( 1  983) ("It is bcyafid dispubc 

that f'ederd caurts have jurisdiction over suits to enjoin state oEcizls firom inaediei5ng v,+t,lz fedend 

rigitti3 . , A Pilaintifl who seeks injunctive relief froin state reguirtti~~a, an tke 

regulation i s  pre-empled by a f&g:raI aatuate which, by virtue o f t  

Cstrstituoiarr, must prevail. thus presents a federd question [over] 

juridiction,, . . ."'I 

'Tt.le Supreme Coust recently reaffirmed "the continuing va:idity of the 

doctrhe," Idaho v. Ckae~r ~ ' A / ~ P I L ?  Tribe, 512 U.S. 261, 117 S. Ct. 2028, 2 

*Mor-w;ave~'~ the case oif ,Yeminole Trihe v. FJorida, 517 U.S. 44, I lei S, Ct. 

which the Contmissioners rely, actually reinforces the Ex Rai-te 

,!24r~nir!t,ili: $~,iggests that the usual fdBe pctrmittkig suits in federal 

rirslations c7F federd law is inapplicable here. ,Yemiuobr makes clear {:hat %he 

UTI$C~ dk f3dfartc) Yotmg is a mattes of tong-e-essiona! intent. ld at 1 13 3 n, 17. 

cot~cluded that Congress had intentionally limited the saqctisns 

Siiii~g ta ~crrnply with tPae Indian Cirrming Regulatory Act ('IGEU''), arid 

v!~qdr:r E;X Pcrr7e Ibriofg would be inconsistent with that tiri~itation. Sa:c id a 

failed to nngutiane a gaming compact in good faith with a tribe 

was mder toe parties so complete negotiations with 50 days o~ submit to 

8 2*fIQ[d)(7)(B)(iii), AtiowEr~g t~ibes to bypass these limilts through ET Purie Yer 

IGRA Pii, 

Updike ICKA, however, Congress authorized Ex POP/(: Yorrr~y: sui 

gives Federal district courts plenary jurisdiction over "ar 

a daerminintien," and r~oehing in the Ac,t limits the court's 

3 



$2 ,'i-&ck rlrr %?.ma IGRA spoke exdudvdy in terms of the respon:5ibili(ies of "the 

~~bd?&-& allg&n~a *;he State" for moncomplimce, I 16 S. Ct. at 1 133 nr. IT, tb 

aB&% r o f ~  under' the Act is very different fiom its role under XGRJ~. 

&% opkmmrl tu its O%CCTS, was a party to the compact at issue irr Setnin 

m~w isnto a wtnpact with another wvereip. See id. By corr:,ratst, 

F&W~* ~t3~xs-affar~ in disputes under the Act, not parties to the intercaonection 

$%T - ; .;r~i~p af ofit~tfs," not the state- Pul. Thras, the 

l4gi~;YR$ ~ w - t  f ir si?j~lations of federal constitutilmal kmd natutary righzs 

'"%a@" erf l'h& S~dcrat gcivernmmicnt have cnntir~u~d un&atze2. See, e , g  , 

i2g $T.3~i 209. 2 F 1 f 6' Cis.. 1996) (even xhough zitkcerrs 

.t$ Ff,,SA ~ 4 . f ~  &:~:~ani~olt:, sitpro,, they cotildi sue state oEcials un 

E$&*&~4Cfi Ad~iendn~mf ifnrnu~ity recapked in .Ex Pmte Y O U I I ~ ) ;  NCT~~OII 

f 't+li:~#jwr! u, i &l#x'p)iru Qep % qf T~SIPB.FP). , 96 F.3d 420, 423-24 (Y* 

F $ h p p  1242, i 263-64 @4.B. Cd. 1986) (same result under Pcrnericms 

i"e.~.ur xp i$%w k'ork, Docket No. 9 l Civ. 3980 (KC), 1994 U.S. 

[$ E2 FJ N t4ct 9, t496) (same result under WCM). There is nothl 

WfiS7.k rosr(r~plairtt against the Cornmissicsncrs. 

4 



This civil action is precisely the type of suit zuahorized by Ex PmYe PU~ZII$;. hdedr 

4ifj&gat Bedl Tel. Co. v. MFS I~~rcclener cCf Mfchigms, hw., 15 F.Supp.2d 8 17, 

&$ie=h. 18%) ('co1lct;fing cases); Ki Tdcoam.  Corp. a t  Br/fLYcputh Fedt 

a%, 1WO-71 Q2.D. My. 1998); &! S WEST Com~wr. Ii~c- V. P~rtvlic SQJ~V,Y. 

1269, i,38i~@. Utah 1998). 

'Fhc Commissioners are: state oficers p~rprtediy carrying silt the 

=gulalaqr scheme who have vio'iated both federal law7 and U S UVEiST's federal 

t i~b ts  U S LYES'X seeks to vindicate those rights in federal court as the Act. 

req~~ir~h,~ it to do The Act states that federal court is the exciacsiw forum 

rigis#$, Sectisw 252(e)(4) provides that '"[nfo State court strd! 

&c:i~~h of ;x Shag ccsmmission in approving or rejecting a1 [ir,tercorznecdsP,I ;i@*me~~t , 

"%ha Cammissionar$ motion must be denied. 

B, TbLq ~ o ~ s s i o n e r s  Cannot Avoid ,4pplit:dion of fx F'c 
Relief &I S WEST Seeks. ,. --- 

The Gomisdoners argue that this s;a= i,s not a 

Fawng dlocthme because .& Park Yomlg is limited to prospecti 

'%/EST's action seeks retrospective relief. ?his is simply untrue. 

puhiDiti;rl: tho continuing UeFect of the Commissionols" 

ggTeelrPent arvd pruhibiting the Commissisae~s from taking any action to 

fine c~!c;r~ested relief is well within the boui;ads a!? trnclitionitl ~ui t s  algainst 

pi~ilspeceiva in nature. In Petinhrarsr Sdnde Schtool X: ifo.'ipitct v. WgJde 

rile Cwn stated that a "federal court may awdvvad all injunctio 

e~rsd~ict, t!vt not onc that avdards retroactive monerary relief,," id at 102- 

Ji,wdiart, 415 U.S. 651, 669 (1979)). 

5 



SLr? injunction against the state slEcials' conduct is precisely v6Eaa.t b 

Nua,qwz>ii% ~urnrt,~ have found that Ex ,Pcarte 1Ym1rg pecnaits a suk wck n-s this one ixt 

%.K, &j$, ~WicE~igm~ Bell TeL Co. v- U.dAFk;S It~iteleaet qf,Wichi&:~u~, hx:. , 

f%V E". Pd46ck. 1998) (collec~hg cases) US PVesf Cumz~., IPW. t 

3itqvpA 1299% 1301 (0. Utah 195%); Me1 Tt!kcoman., Cop. v. BeIiScrrrfh 

$w, 3d 7BB (ED, Ky. 1998). 

Thq* decisions are entirely comisten'l wit31 a whole body ofgn~exte 

Y J N J I ~  "fritditionaEly, the Rimits on rdie!f in an Ex B m e  Yowg wit 'have d 

.f;Bk~fe was ti claina for monetary relief tehint required payment from ttic ,state treasury.. 

,fe~f&t~, 41 5 tJ.3, 65 1, 669 (1974). The Ccmd clarified in Gre~r)~ 11: ir~Irnrxe~~r, 4 

(-t9fi%js that a declaratory judgment that served solely as a 

W ~ C  tS1er0 could be no prospective injunctive relief, had the same li: 

ragm~4y refief: Of course5 U S W S ' T  does not seek rnclnc 

tf~Jbfif $xtk~ a predicaie for a request for man 

$k~ul?,h D~hlcattt's sovereignty, the central concern in Mer'Pnmt and Mmasorsr, 

t-iurtfiennore, no court cm possibly issue a p a o ~ d v e  irsjuactiirjn 

L~DB ~Ei$claring whether the conduct in question in fac~ violates 

tdalaratian "Iaik the agreaments approved ly tfl 

inajurrctinn mgiiinst their implententation (PT enforcement+ 

S~ate's irilnxrunjlly can be overcome by nmring state ofiicids as defcadGmtsk') {kmp 

riiw $he C~xrtmissioners cite, and indeed. no case U 

3&2t~i;g stkit to be! filed, Rejiure the state officer P L C ~ S  In this c 

~13uld have known in advance that the Commnissioners would appro) 

5f:dcnal law t l~ i i l  they had done so. Thus, the 8'3onimissinners are simp!y incorrect in 

eAc ~efiaf sought is beyond the scope of an Ex Parre Y O I I P I ~  suit. 

6 



Finally, to the cterit the Commissioners argue they zre one md the same with t& Be&. 

irnd thus a-a entitled to Eleventh Blmendrnent L~~munity, this 2lrgu~1m also faifs, I3 ,Pwyde.r 2i~w-- 

&adtl Kes~:olarce Cotmcil v. Bal~bitt el a/., 54 F.2d 1477. I482! (10th Cir I993J. z , k  C&s%.t 

c~&g,n"ted the 3me argument !he Ca~raiissionaa make. The state crEc;iai irr 13w&r 

cante~~ded the fi Pmte Yla~dstg doctrine did not appiy 131- the !mi% ag&trt krim w s .  k r d ! q +  

ag&n$t thestate. %he court rejected the d ~ e f e n h t ~ s  a-gumcrrr holding thxr, "{tv]k$hs~ kk @a& 

is dto real party in interest turns on the relief saught by the pl&nt;!liK Suits thag 

r+*tief are deemed to be suits against the official, while sk i ts  that sedr tetraactive t & ~ f w g  dam& 

to be suits agaiust the stale. Id (citing E a l e l ~ ~ ~ 8 ~  v. ,h-&r, 41 5 1LS.S' at 6684.666). Siniz: g&s 

lawsuit seeks to enjoin slate oficids f7o.m csm-ying aua the terns oOa state-imm%& order &R& a 

stafe.4t~tposed agreement, it is prospective only. 

'Tine Cornmisslsaiers Have Consented To %it in ~&g~t-Q3= c. --..-----,-- 

Is! any event, by participari~g, In the process sf arp>ltv&ng infercor~ne:~xi~,~n & a r m % ~  

vndzr the kdei-d Teleconnmmnications Act., the Carnrnissisnr~.~~ h2vc w)~wntei;lt fa $sit t j f ~  f~dwgi 

i:c~wrt axd wdved their imrr!unity under the Eleventh Arnendmesrt Ctru~tlcss crr~cfis ~ Y I O  $g h i d  

#gr~ MC"] Tefecotnm. Corp. V. ZIii~~ois C ' O J ~ V ~ R P C ~ ?  C O ~ H I  'tz* 168 F.3d 3 25, t3th Cir 19%$]7 

A3!ckigi~~t Bell re!. , 1 6 IF. Supp.2d at 885-26; PdC-'l Ti*Prcu~ram. r. ,Het%Swtb~ &*fe~hrwtrg, 9 

F.Suyp.26 at 770; U S  WEST cmotr9m. V. 7'C'G ,Teufr/e, 9 T I F.Strpp. 1364; U S RffJ,3!' t b n t ~ , ,  X 

;t;'-%uvp, at 130 1-02. Indeed, it is we!l settle~ci tirat a Svate may colisma 10 s@t ea4 wdge 3% 

ssvareigrr irnrnunity by participating in a kderal replawry program if. (it) rb~;  szate uuiiuntarsily 

girnicipatei in the program; and (b) thc condition o f  federal mttn jilrisdiciion i, expr631~ igsrcd 

by statute or i s  dear From the statutory frarnt;~lor'n: Peft,~ v- 7irrs~~e.m*~r-~.tIixccd1~~~ JErrd&% h 'Cl~m'gt, 



$59 5 2y5 {: 84.94 (wiwer found by adopting state carripact); C1orrrig~ of P.~fo~~roe v. Fiosida. 

Z z R  F' ~ 1124 (2d Cir 1982) (invocation of Federal Extradition A.ci lecl to waitrcr). 

Hw:ra pfw Co~misionecis f?ecllr, willingly and hlEy participated in the ar'oitrati,tion proms, 

fria &::Ebuan_ t h y  were eiairkly 80 ggtice,.bmeC on the explicii provision of Section 252(e)C6f, that 

oei I%WE tkwthy subjecting their decisions to exclusive review in the fisderd cowts. Under thass: 

s@t:;itrl~i?u~K;e@, the Cram~nissioners' actions "lesve no rocscn for any othar reasonable constru~~ictra" 

tus i(Yiaf t f a q  )r~awc: waive3 their Eleventh Pmcndment immunity. &k!na?i v. J Q X ~ ~ P J ,  415 U.S 

The Cwmmissioncrs' vrsluntaiy participation is confirmed by the fact that tiley had an "apt 

t:a$" 37~5~1: fflw A%:% iffhey $0 chose. Specifically. ifthy chctlose not to. pafiicipatr: ir, the process of 

zgbiar'$tis;g ietter~onnecti43n agntmants, Seaion 2§2(e$(Sj states as foiiows: 

Ifk& &siilif: caumission f i?s  to act ts cany out its sesponsibiiity lander ihi!~ section in 
any pracnw8ing or ather matter under this sxtion, then the jEederKi 
Contmunrcrxtiansl Com7mission shall issue an ardec preempting the Stare 
car.t~~~rjddiotr'$ jurisdiction of that proweding or matter within 80 days after bei~ig 
netifled (or taking notice) of  such Failure, ~ n d  shdl assume the responsibility of the 
5ftga comnissian under this section with respect to the procee~ding or matter and 
xi~t far the State commission. 

.57 kd ;t% C, $ 25";2fc(5). 'This provision confirms that if the Commissioners Fail lor CazIIne tn mriy 

e$ut thdr r~~isponsihility under any provision of 9 252, including tj 2521e)(6), the: FCC nray prsempt 

~!kdr ~lithWiiy. Id' Thia, SIiitttcg ae not compe!lcd to conduct arbitrrtirnr m d  discharge other 

r~&f%tmibiZi~it:s ilt~dittr 5 292. Indeed, Corig~css mmot cornpei them to participate in this fdera! 

piogran~ 211 iitletv Ymk v, bStifen8 ,SIQ~~,Y, 505 S.S. 144 (1992), thc Supreme Court h~trl that 

Cbssxgrg;~ iscamza! ''require . . . States to govern according to Congress' ii~str~ctt~ns." Id:$ at 752. 

Cka~cgr'rf3s xntty at-lly encourage sates to regualate in a particular mariner by, attmng otbcr methods1 

-.> -t I., . -,..m;r-r-- 

' %&4. if r5ixs Court, trolds ha: it cztnnot esercist! its jurisdiction lnnder 5 252(ej1:6) and t b t  ahc Camrissiorigrx 
ba+s i~wt, ~*~~s;llttxi ID wit. then ihe FCC sho~ild preempt ihc Commis5i~ners' authc~rity for t;silme to atv out t#t~ir 
&%glstrabitziss tandca 3 352. 



"~fT&f is&] Stares the choice of regulating [an] activity aceording ro federal 

%$&ti% pre-cxr iptcd by federal te~ulation." Pa! at 1 67-68 (emphasis added). 

fiivm this t~:iequlvncd optin14 it is clem that if a state c o h s : s i  

req~arsi;ibili~.ies i!ndcr flme Act, it wnot 

a~$vk'sc:rrtirrg m fedeiraI co~.lr$ ckallr3ges fo its actions. Seai 

sha11 be iin ferlcd court in my case in which a Sfate m 

comrgsd.nns ifr approving i~tlerconnection apeements. Accordin~@j, the 

~ons~irrt~di to mi2 in this forum even iFCongress did not 

$a Thq  conducted the arbitratio'ra a d  approved the interconnectio 

wtunaan'lg, knowlirg, as the statute clearly provides, that by 

qcwzltents rhcy approved won!d 61: subjjc 

t b q  ctid w i ~ h  t,cr assume their roie OY subje 

~ 'E 's ,B@M:~  ~ n d r l ~ ~  252-8 choice %bat hcludes s 

wpmvc t w  federal GUUET jurisdliction-the 

/;afa'~+ernk*~o ,Y~cxY~ Hr3sp. v, SCUPI?~~~ ,  473 U. S . 

w&ivcr of i ts  censti~sr:ionai irnrnul~ity by state statute 0r rxrcsthuiara;sl protisioul, 

)8-rtrv~txg trt.r imrnrt~~at~~ to sPrjr ire the ~ a r ~ f e d  of a P w ~ ~ ? m  fe&~uI ppm 

EBwmarti h~cndment  iwsj?unity by accepting 

iSt:c~~fp.TJ, 506 U.S, 1013 (1992) (state 

caduer): see mlEsu Eo~pEoyees ajP ike Dep- rf 

4 W@[fiat~, 4 1 1 U S .  279, 294-86 ( 1  973) (a co 

iawwnity my be Eomd where it is explicit C o ~ ~ ~ s s  i 

~ 4 ~ h ~ j ' t t  8ild i:he aczitity is of the son a state can llroluntarily elax to impl--r) 
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Irt sl~ort, as the Seventh Circuit found 

[Lln$er the TeEecsmunicakions Act, Congress gave states a genuine choice: The 
szdtres could participate in the federal regulatory function delq;alted to them by the 
F~fi~ra,l government on the condition that their participation bc, revicwabIrs in 
federal caui-t; or the states could rerain their sovereigp inmunlty ;gr~d dlovr the 
FCC' to mny out the federal regulato~ry ft.lnctions without their participation. 
47 U.ltE.C. f 252(e)(5)-(r3.R Because this schemc: results in a !mit agai~i~t a state 
mtiry in fe'tzde~al court only if the state choose to participate, th: statute invoIvev & 
can~~mctive waiver-not an abrogiatiowf the E!evefi?&i Amadmenit and 
t2lcrcfare does not pun afoul of Seminole Tribe. 

* 

A$(."! T~iccranrn, COT., 168 F.3d 322. 

"fje CornmissIone~s' wpment that they lacked the povier to waive the: State or *%atb 

R~kora's savercip immunity is  not availing. See State Defendants- Brief ria; 12 TO ihe ~anlf"q, 

bhe South Dakota Lesislature specifically autlhorized---bur aid not ccrmpd-the Crsmfi3issian fa 

pa~rZgil;a&Pa in $he; arrktranion and approval process, pr~viding that "[rJhc comrro'rsdora &ay 

Yrrrpiement and comply with the: provisions of  the federal Telecommuniications Act sf  1996 " 

$DCL $ 49-3 1-81 (emphasis added). In passing legislarisn, the LegisIrriure is yresunrerf tcr be 

umrc of exising I;tw SUE Nelson V. Schoai Baf. ofthe KiII C i ~ l  Ssh. Dist., 459 Ksa',W.2d 45 4 .  455 

7% X i ,  1990). '$h,us, the Legislature is presumed to bc aware of the judicial retiew psiwvirir~~?s ef 

@r 1996 Act, prvuiding for federal court review of state corrunjisl;inn daanniraarirl.rr~s+ hut 

gptf:Eficall>/ niazkorized the Commissioners to participate. 3'he Cornra~istiiorers' miuer of their 

,wr.@rcign immunity was clearly authorized. 

Sizl~ilar~iy itrnavailing is the Commissioners' argument that they h ~ l ~ c  nor waitved their 

Eie:ves~th Artrendment iwnrnunity becar.lse t h q  were faced with a ' 'HF~~suY~~s thoice"" of eitlt~r-~": 

lss~iru& their abilirty to regulate local phone sc:rvice or subjecting thernseltt*~ tu ikdi5aal CQrd 

gur~%$i~liart State Defendant's Brief at 1 3- 1'4. Contrary to d ~ e  Can:missisnerr' su@,~sxion, 

rreehing precludes them from otherwise edorcimg state law requirements that arr: cansi$tent with 

tfie Act See 47 U. S.C. tj 26 1 (a)-(c). Thus, they were not faced with rile praspect: tail~;ssi~lg thdk 

gbi6ry lo regulate under state law The Commissioners' arbitration and ;approval o f  the i;~tclctri~$ay 

in~ercatzmction agreement subjects them to suit in federal court. 



For the frarqcsing reasons, it is  unnecessary for the ~Cnmrt ta carldder the 

- -- 
jdciPf review of svate ccsrnmiasi;ion determinations tinder 5 252(e).C6), I 

iatmGnd 'irvith the entire process in whish Congas delcgatexlt abtttnogty 

rc~~mmtssiuns ro arbitrate and approve intercomaection agaements, tl: 

 irere re$ from tfiose prrovislions of the Act. A,ccsrdingfy, if 

RSeue~th Amendment invalidates section 252(e)(6), then the entire prclcess for 

ian~leprad~lticn of the Act (as well as the state co 

procr~s) must be invdidat~d as well. 

11: detwmining whether a ptuticular pr~ikision of a statuue is swerable 

'"she ntnc~n$titutiouad provision must be sever& mtcss 

f~$is\ti,an that C o i ~ ~ s s  twadd not have enac~ed."~ 

885, 107 3. Ct. 1476, 1480 (1987). 111 conducting tinis an 

cdcraranine whetkler the statute wltho~at the severed protisio 

tvioh the intent of Consyess." Id. (emphasis in original). Thus, ~r i 

Crtetrgralss would have enacted-in this case-some fonn of te 

~i r jhou t  thc svered provision; instead, a re-~iewkzg court must ask irhcthes 

"!ICE was no express =erahiiity clause enacted with the A 
St~prcmc Court has applied. however. the severability clause of the 
iB tfiitmcfldrnents to that Act-though not consistently so. Cump 
@t. 23.29, 23561 (1997) (applying 47 U.S.C. 608 to the Comn 
s k ~ ; ~ ~ & d  th Comrmunications Act of I9 34) with Denver Area 
?,2?4, 2397 !IO!)G't (concluding tlial the Cable Television Consul 
C6tnununir;atians Act of 1934, contained no express wcrabili 
m~r;tbiiiiy clause, a reviewing court must d,etemine whether Cat 
nPtfre stilattizl: in tlrc abscnct: of &I: severed provision. Afasko Aid i  



tk%~&gc&@p& mzmt 'to pa;eh%* far a & 

sn4 %s ~ n ~ t a e  f&91 ova&@xt of tiaare- cm&*n dei5kha Seew e 

Smf~la~lsdfaf TdI. C'o., 3 1 F. Sugp. 2d 628, 636 f 9.D. M. 1998); A TdkT Ccrnrm- 

t:,#~frttllildl Stc~f%:~,? I; &eIb16lIr Tikcamm., htc. 20 F. Supp- 2d 1097., I I00 

I,-" IJ" HFEX C,hrnr~f,,  Iuc. v, Hix, 904 F. Grapp. 13, 1% (D. Colo. 1997). As t 

%i&il~d. '"($]atne delegations of power. . . may have been so 

Cnttgroicag weulil have haen unwillislg to make the delegation wi1:houx a s 

rr.~.k~~i~,niwo~~~'' rtluskc~ A i r l i m ~ ,  480 U.S. at 685, 107 3. Ct, at 1480. The expr 

$'i!~ite ct~nrrui$sion datesmiuaticuns be reviewabl~e by the fecierai cou~ls dearly 

i:~bfi&~es:i i va~ ld  have been unwilling to delegate authority to slate cmnmissio 

i"d%$@~'dti av~rtciigl~ t arid r e v i e ~  . 

;dori?luvt?r, without section 252(e)(6j, not only willfeder4al over 

s$+rfefltrit\:~t,ia.ll~ hc foreclo~ed, but call oversigk~t of state commission det 

fz-is'e~iaaef! Scr:tion 2S%[e)(4) specifically prohibits state coltrts fiom mersisin 

ctizlic~:rl,g~$~ to lartercc~ri~ection agreements. The Court cannot read that p 

#a!~Y~cfr 's~,  (&f?cl! qf Pfislrire~,3 ' C?Ompe?ts~,~~iofa Programs s? Mewport hkws 

j-fqlrk [ ' ' f ~ ,  , 541 UtS. W 22, 136, 114 S,  Ct. 1278,. 1238 (1995) (courts should 

&i.zieisfe$ wl-rnr will achieve statutory "purposes" more effkcdvely); Aberl v- U ~ i i t ~  

4h ? , 244 f ti"' Cir> 1996) (court. may not reform statutes to correct perceived ina 

s j~jr:ii*;,isl ra-write 0% the statute would be directly cantraqr to Conyrcss's intent to 

c~*dtrsive~fiid~:rr~t fizrum for challenges to interconnection agreements. 



Accordingly, if this Court were to koid 8 252(e)(6) unc~rrsbituticond, t.ht w&%& 
eorr.t$inerf with the f a ~ t  that § 252(e)(4) precludes state court juridictior, t 

iatarconizection agreemenis, will deny aggrievied parties n9y forum ~o ~chdlcnge intwa 

agr@~me.rrts that state commissions approve. B,e~ause Congress was Si? 

st sit^ commission determinations suhpct to the oversight o f  the federal courts. C 

n8t hhve delegated authority to the state comrr~issions had It known thari the dd~~tlu'aaa 

tncking in aty oversight whatsoever. Accordingly, if this Court does i21vai 

'it must similarly invalidate all of sectior, 252 (as well as any state corm 

&gfeamcrit adopted pursuiznt to section 252). 

'Mareover, the: Comissisr~ers fail to acbowledge that preciusiiol 

bere raises serious doubts about the cor.stitutionality of" the Act. See li$%h,~frr 

5%. 683 ( % 98%) (set-ious constitutional question would 

deny any ju-diciai hmrn for a colo~zble constitutional claiis); St. 

Sliafrs, 298 U.S. 38, 84 (1930) ("Tho supremacy of lm ds 

k\lavc some cour9: decide whether an erroneous rule 0 

prir;6rseadirig in which f a ~ t s  were adjudicated was conduct 

E ' ~ r r ~ 1 - s : ~ :  An Opirlior1nted Guide fo the Ongoitig Debate, 36 Stm. Lo Rr:v, 

("[.IMs]il agre. that Congress carmot bar all remedies for 

Thtis, if this CswG 6~recla~es  all judicial remedies by concluding that wal 

t~tscottstit::riond, fkexr it rn~vst conclrlde that tile lentire Act is invalid 

BTX, U S WEST'S T A L K ~ G S  CLAIM SHOVED NOTBE BISMXSSEis, 

The Fiffh Amendment to the United States Constitution ensures thiif priv 

not. be taken fctr public use ~vlvithsut just compensation. U.S* Ccnsi, ametrd, V 

government condemns private proplerty to carry on the business, "a 

has been taken over for continued operation by a govemnentai aut 

~ L X  which juat crsmgensatio~n must be paid. MimbnJI Lnlnrcit-jt Co. Y, Lhiied Sfcaft's, 
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benefit of its competitors m&or the public, % must emure thar L' S WEST is &%I? 

such use. See Rlragur~ v. Fam,,er-s'Lrn~ 9. ib-m Co., '1 54 U 5 S1$2,4!8 f l864J, 

Further, the requirement that U S *clkT5T pama intw4;omaiai~ & r# 

~lc?naanis is a physical oc~uipati~fi of"U ,6 WESTS propaw? a per :re t&rqg 

Amendment, regxdless of whether the requiremarts ,serve an import 

rninirnal ecanomic burdens. See Lorefto v. TeIep~cprn~ofer Mm~Irnt~fu~ 

434-35, 102 5. Ct, 3 164 (1982). The Supreme Corn has repeatedly star& r h  t 

exdude athers from the occupaticn and use of one's private propcrty is ' 

atrands in (an owner's bundle of property rights." Id. at 435; ilfr-~iJtztrt 

C'c;lrnrrrrr~, 483 U. S . 825, 83 1 ( I  987); see also kbiser A e m  V, Zfirired ,4tstrrss 

89 ( 1  9791; CTE Nordinvest, h c .  11. Psblic brid Comrn'lt, 900 P. 

d@ns'ed7 4 17 U.S. 1 155 (1 4/36). Indeed, the Loretlo 

awnav's rigtit to possess, use, and dispose of property. Lorefw, 45% KL5, sst 495, 

yrlopsrty owner's property has beer1 permanently oc~upied, the awner n 

o~cupy  the s p z ~ e  itself or to exclude the occupier from possess 

Mcurcover, the size of the area occupied is irrelevant sirice 

the volume wf space it occupies is bigger than a breadbox." Id. at438, n 16, 

Applying these principles, the Distrid Court for 

oenclr2ided that the obligation of a utility (ificluding an i 

$224($(1) & (f) to provide nondiscriminatory access to its pales and con4 

se raking of  property" for which the utility is entitled to just csnrponsatiatr 

Ouriterd States, 998 F.Supp. 1386, 1395 (N.D. Fla. 1999) 

Sirnilariy, thc Agreement at issue here imposes nurneraus obligatisns 

se: iakings, For instance, II S WEST is obligated to prwide access to 

which is a raking under (;:tlfPower.. U S WEST'S 

i,e,, 10 allo'ipY~ a cor~peritive local exctrar~ge carrier ("CL 

14 
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that property may not be invaded and that it may not be required1 ro provisIe a.d:E;e& t@ ; t ~  

property OR a below-cost basis. The h n d m e n t d  point of hJ S WESTS ti&h% d&m js, rkiq 

pr&ng is that this Court must interpret the Act and review the PLgcern~t m as $0 av&iG 

p d t f i n g  enforcement of state-commission innposed interlcsnnectiots agrwments W i h t m  

aither ,w unauthodzed raking of T-f-S WTSTs property or taking d h o u l ;  just cornpenSafirsni 

Within the bounds s f  fair interpretation, statutes will he c~nsinreld to detgmt 
Mtni,ni$jtratitte orders that raise substantial constitutional questions. 

.) 

A~Im~tic, 24 F.3d at 1445. Even if compensation for takings 

innpawl under the Agreement may be available to U S WEST st a 

m*er?ltdess employ a "policy of avoidance" and interpret t 

d m  not "expose the T'r~aury to liability both massive and unforcsert." S'ca id 

As set forth above, numerous provisions of the A 

A~ardixpgly, the Court should not dismiss U S WEST'S sakings claim, 

cCONCLZISlt62Fl;t 

Far the kregrrirng reasons, the Connt-nissioners' motion ro dismlsir skbwld tsc d~nr'ed, 
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4,s the Seventh Circuit md at Bmt twep;!ty-lhri50 f d e d  diilfxkt WW% ILWG 31dd, *re ie  

no Elieventh Amendment irnmuflity in cases-like. this one--arising under 47 U.S.C. $252<cxBJ, 

'RX~S is W b  for thee independent reasons. First, the Cammissioners wait.& my irrLwu&ity by 

vallu:zEariIy ekcting to arbitrate and approve an intercor,neclion agreemcnb pursw~al to sec3inrz 

252 of ~ i e  T'elecomrnunicatioras Act of 1996, Pub. L. No. 104-104, 110 Stiirt, 56 (i99Zi) C"aZt:tk'j 

in. Gila face of unmistakably clear notice that their deteminatiom wouM b~i reviavabl;c: 

cxciusi~ely in federal court. Second, in this action, CSIVC sccks pmsycr:riu@ relief again% tlac 

tkmmission~s to end what USWC claims (inmi-rectly) to be n ccntinurit~~ vioIa.fi~n ~;tf klerat. 

paw, thus presenting a straigi~tfi~rwarprd au~d un rc i~~a~ab lc  appfimlion o f  %\ti ckntu~i-dI$$ dtxsfinc 

@fPfjme Yamg, 209 U.S. 123 (1 908). Thirddl! even if na grr&pt%tive rdlief%zr~ &v&f%b% 

d3lninds~ive -rec~;~d to correct my m r s  in the interprefat;axa and srpg)!icadotz o:f fdemti Ittu, 

8udr appel%ate-style: review is not a "suit" saga% the state wi81i-n the rrsiawing gif; thtz E1e:vmth 

st,Mc law mmeidlim plraor so seebng f d c d  court s~v iew uf the razes Far lat,rw'eaa:a1~ifrir a& 

Commissioners, is by its own terms inappiicabS,e where state im remedies a x  etilxr"aa~aa;-st!$trlc 

or inadequate," As two fdera1 district COE* Pave bdd, sucl~ is h%c cxse here h % t t % , ~  fl,"~j;ase~~ 

f"hsrwlosrd ~ & t e  court review of determinations made by Ihc Came~issiaaem 3m.i %&t!. ~6;sa;m aiqt9;1ctr 



6 252,,(eX4j, (e)[6).' h additio.il, Gonagess gave ta state camiss ianw~o~t  state ~rj.cktti+--.ti%il 

opprfwity to sd for htemlinection md access in awdtancr: with $he re;guis;rmew,aer 

fkdentjai YPR~, h order to determine t]l.~e constitutional adeqnacy of the rates s t  By kjrc 

Cummi~silc;antrs, a state a2ux-t would have to dete*mfne what rates the Comin~iszj-nrrti-w ahasEd 

havct~ impos& under f iefa!  law. This woiild impermissibly tisun, both tile r01s .sTstda 

c~rnmis~E~~as a.; rate-sei-ters, United States v. Jorlss, 336 U.S# 64 1 ,  671)1b7/ l (1 9495. na~d 9 his 

Caurt's ~xctusive jurisdiction to review the determinations made below 'qr rtls Carilstn$~$~~t~oilz:~ 

B~~CKGWOFJ'NZP 

Congress enacted the 1396 Act to foster 'We rapid in 

." - Iowa Utilities Bout? v. FCC. 120 F.3d 753,816-14 C8t.h Or, 

sf the Committee of Conference, H,R. Rep. No. 1044S8, a l l  $3 [D986)- 

f the Act mazdates that potential mrnperitors b 

urnbent local exchange carriers ("L 

251(~)(4). 8~ AT&T QXJL, 1.19 S' Ct. 3% 726-27, 

=bitrate any issues that cannot br: resolved tl~tc~ugh nc)gcraiaficxsk, 

does not rqrnire state cornmissinns to participate iri #tat: pr~~c&ingli, 



a m w ~ i s i ~ n  opts not to conduct the arbitration, the Federal Camra~iE;stirans Canulgda~ 

C'P'CC? will do so. $ %52[e)(5). ''The Act thus pem.its states lo 'opt out' o f  heir m@S&ury 

asks." JS Y4EL5.T Commn~t ions , .  I& v. TCG Seattle, 971 F. Supp. f 1165, X 369 (W,& @:,x& 

f 9P7) ('TCG I,"). If a state cormnissim conducts the ah it ratio^, hciwevctr, it musf emure ifm t3c 

remils comply wirh sw.tions 25 1 and' 252 md the K C  irnplcmcnting seg~itfliltions. 9 25i?f~)$ I ), 

jgs First Repod & Order, In re bca1 Csm~ciition R.wuiranents ~n t!!e T~&qomn_t~ic;~li~o$ Aq 

Q[ !9,51&, 1 1 F.C,C.R. I5493 (1996) !"Local Oon~~et.I:ion Qcder'g. Llkew,ise, a :.;We cm~~rkqssn 

n~tist ddenrrine that the, interconnmtici~ agreement itself rampiics with the Act QT, ;if tit& 

camfl~ission fails to do so within 30 days, the agree~nent 7~vili bcdeem~~~3 iq~trcrual. $ 2%2tef(.%l, 

Once a &ale mmuanisston bas approved or rcjatal an iai.f;:wnneclkao;f3 amanmi, j&ici& 

revjaw is av~ii1ab;StSe only in federal court. & 4 252(e)Q4) f(f-a10 State ma:M ghllijJ b&ge 

j u ~ s d i i r ; ~ ~ ~ ~  to review the action of a State wimmisisn in a ~ m e n g  QI rajez~ng m ;a@t?ruienf- 

action ixa rn apgroptiat~e Federal district mu? to det-inu tyltctha lh6 i3jm1azt 01 ~iagag~att 

rnrsts &the requiremmk ofsmfio~. 25 1 [an& section 253-1"); mii* 120 P3d st %f3. 

Here, the Comanniaf;ioners dwted to arbitrate arid approve &C A B W % ~ ~ ~ P  k & m  tJS'&C 

md KP&T. US WC,  is^ its mmpLaint, alleges &at. c e d n  provisions of fftG A 

md approved by the Commissi~mers violate the Act, and masks Ifot ipraspwrivc ~2Zcf  r'rqfri;E-kptfi the 

rksarnxnissioners tta camply with federal law. 

i 
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L TBE EP,EW,N'IFH PLWfedDmNT DOES NOT BAR THWS ACTION. 

By voltr,ntarily choosing to cor~duct the arbitration and approval &roceedings nncl ta 

rrnglcrra>~~%'i. thi~: &ti:dcraf scheme set forth in sections 25 1 and 252 of ihe nct, with clea$r notia;c that 

~f w:% suliSj~t t~ suit lexclusively in federal court to review ihc A ~ c . ~ s z ~ ,  the C~rni%sianetr; 

tr%i*,~gfA limy Elcvcn~ti~ ';lmt:ndment isarmunity they might otherwise have claimed. 711is is :he 

s t w  cttrxteltlsiurl weached by the Seventh Circuii zutd twenty-two feder~l ~disirid mt i~s . '  

s~nnriwrirn.-LL,-.--,.---- 

R jdg&J&~xgijl~. Copr W. Illinois Come-sce Cornrn2n3 168 P.3d 315 (7tl.1 Cir. 19W); 
3 Transmission Sews., Pnc. v. .GTE PTorth~~ese. Inc., NG. C97-742%%, slip air. 

24, 1997); eT S WEST glc~mmi~r~c2;tir~n~~ hz. v. TC:G $cat-t:I$ 971 F* Slipp 
$365 @jf,D, WtmIi. 1997); 9J,S, \VEST Corn-unicztiops. Inc. 9.. Reinboll& No. AI-~S17aC25, slip ap, 
{k>,N%l3, July 28, 13974); 1J S WST C o m W r i c d ~ i i ~ n s , ~  v. l'aioms, I h .  4:97-W~7mS2, slip 
BD. $$.D., laws Aug. 4, 1997); YudEST C o ~ ~ ~ ~ c a t i o r s s ,  lnc. Y. a, Nu. 97-D-152, slip. Q$, 

ff3, Calo. Qct. 29,2997); W E  S.. h c .  v. Mo*son3 No, 3:9TCV493, slip op. (E.D. Va, Narr, 2. 
4gVJ); ~ m m c k r n i c a t i ~ l l s ,  he, v. &XlSouth Ireimmrrafs,, II~c., No. 5:97~CViJiQ5&BR slip, 
6 ~ '  (I?.D.N.C. Nov. 20, 1997) CWmh CasolkaJ'); ATW Communicjitii~Inr, v. &@jA! 

xg@:@@&.X%, 140. 4:97cw262-W1, slip op. (P.d.D. Fla. Nctv. 21, 3997); a E 3 -  *r- 
w&@e~3 No, 4;97cv234-M, slip op. (N.D. FIa. Nov. 21, 1997); AT&T C O D ' I ~ U ~ W ~ Q W  j&& v4 
Baj&@&x&wws., he., NO. 3:97--2PWB7, slip op. @).S.C. h c .  11, 1993; r$Ts  

a$&ns, En,, v, BellSouth Telec~mms., Inc., No. 97-79, slip csp. (ED. KyY DLX+ 15, 
maims. Csq. v. &I1 Atlantic-'Virgblia Inc., No. 3:97CQ629, slip op. @CD. Va4 

DQS, 24, 1997); J) 8 VaST Cornna~mitxtio%m~. lac. v. Public Sew. CGJ 
%@?3 W, 26146 (D. Utah Jan. 23, 1998); BeflS@st:h Telecoms., jm. Y. 

No, 3:97-0523, slip op. 4Jd.D. Tern. Jan. 27, 
Q-$3*a;;*tZLx slip op. (Q. Moat, Jm, 20, 1998); U S % 
9%8%81tSB, &lip op. (D, Or. 3m. 30, 1998); U S WF 
&&, No, 97+,&574E, slip ap. (113. Or, Sm. 30, 1998); AT&T ~ommimic;s.tio11s* Xrrc,* 
x&$m?g~hi&, Ho, 1:97-ev-W84-RCF, slip op~. [N.D. @. Feb. 2 1, 198); 
GQ&~J~~B\$&D&IE, v. $ma, No. CUS 97-0539, slip opp, 1D.N.M. Mar, 2, 1998); 
ggf&~g&wg, LUG. v. Rriiciligm Bell Tr:l. Co., :No. 97-432'-60058-AA, slip sp, (ED, ~ i a ~ ~ , .  
Mfe, 19, 19%); . - -  GTE ~ i d w e s n  h c .  v. Johnsow, No. 4:97CV3218, slip op. (33. fu'cb. MN, 30, 
i r" +9Jb]; wIponnrms. Coq~. v, Hfhois Bell Tel. CCO~, NO. 97 C 2225, iY98 WL t5M578 Gk2&, 
841, M&P. 31, 19a8); AT&T Q~mmlpnications., hc., Y. Contel. No. 87-W1, slip op. 0. w n ~ ~  May 
1, 39%$3; ~ E W ~ S T  Comm~ications. Inc. v. Jtpnings, Nu. Civ. 97-0026 PHX-RGS. (Inlcr, 
dip ap, ;li 6-9 @, A&. June 1 ,  1998); Mich. Bell Tel. Co. v. MFS Xntefazt, of .MicM& Ha, 

(mtidard A 4 
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II ir: ~tdi gdf ld  a sbta may waive its Eleventh hnendmmt immunity. Set: EAisrjowi 

w. g&&# 2W @,S. %8,24 (1933); b~mkirss v. Pinnel, 964 F.2d 853,856 (8th Cih. 1992); SF also 

g:&m Vq 3 77 W.S. E 84, 11 92 (1 964); Seininole Tribe cr. Fjorida, 5 17 1J.S. 4463 

4 l43gX%) I&$- fitail& far the "unmmarkabXe . . . proposition that the States map waive their 

%&%Qeitagxr Snrnu~kfni'q*':y. A state may waive inlmunity: (i) by volui-ntary appearance to defettd the 

b *:d~~&fi!isti psrtierip~aih in the programs . . . on a State's consent to waiv 

Vt &t$s&~&jjl, 4 P.%d 1140, I 145 (4th Cir. 1993); 

$ ~ & ~ ~ & ~ ~ : @ g & ~ w c . ,  978 Pr2d 1162, 9.166 (6th CiP. 1992); 

13%~ Cir* E 968); $ullivsm v. Georgia Deo'lt ofP\Tnhid Resonarc,es, 724 

c:bq $92343; ccP;py~?fMq~~roe v. F1101-i&4,678 F.2d 1124 (2d Cir. 1982). The Co 

tit=&i%** 

'X'M $uPnxe C~lnat qstiibkishtx! the third bmch of the waiver doctrine in &Q v. 

Conm~issi~n, 359 U.S. 275 (1959), where the Court held that federal 

t&w* ~ k ~ y  de~a1t8in.a w!tcther a state agency's actions operate as a waiver of Ele 

%f$%$%kni~,y, In Pa.? Bi~c 8uprerne Court considered whether the Tenness 

* Xl-w-.ir-i"-*-FNnffnFn""------ 

ap, (W.D. Micln. 3sly 20, 1998) 
S;do, A-97-CA-ll Oe-sS, slip op. 

$=& Y. &@w&wdnc., No. 97-1 857, slip 



C~k?%~i&%irm, wh5r;t.l war; crested by an interstate compact approved by Congress, could cfziirn 

at&f#d%y ' i i~~ salt in fedtcd court. The Court aclkarow'ledged that "Whm the alleged basis of' 

~1+%$r nf fhe R ~ P J ~ $ ~  Amendment's imrilunity is a state statute, the q ~ ~ s u i o n  to he answered is 

*hd!~e? ~~.EIc/ ,  S59le 1rra.s intended t<o waive its immunity" as a. matter of state lzw. Id. at 278, But i~ 

~ a c h  as the cunstruation of an interstate compact, fede 

I& at 27'S-79. In approving the conpact that created the Bridge 

angress specifically provided that the compact would not impai 

at 277-78, 11s. finding waiver, the Court did not nqnire 

l ~ @ ~ t ~ l [ i y r s -  ratification of the conditions Congress imposcc", or a 

o waive Elcveflath Amsndment immunity in a 

md waiver krsm the operi~tisn o f t h  Bridse: 

ongm,~ 3and'iti~ned sfate participatio 

'w cansent to f&,en-itl jurisdiction. 

cecdings "[ilf a State c o m i s s i  

uncler this section." Thus "Congress h 

assme the role offered by 

As the court in TCG held: 





w5 mu&, "[T'jh~: limitation that Seminole Tribe pixed on the ability of 

C;#L;W~$ to %$m@a"rc: a at~te's sovereign inlmunity is entirely Independent fro111 the well- 

m&k&hat cs;a-qdorl BQ E%avctath Amendment immunity known as waiver." m, i 998 WL 

$ ^pP&?B. M "7. Ali'c.s)s$!ingly. as bodr the Ninth, and Sewenth Circuits ha-ve: recawized, the 

iwes Seminole Tribe. See Prexno v. 

, 13 1 F.3d 61 8,617 ('7611 Cir, 19973, Inn 

Distriot of Illinois: in a s 

~ G C I  gun$t&etiveiy waived its Eleventh . b e n d  

ntai difference betweert the slort of 

Telecoms. C o a  v. 

99). The court of appeals went on to h 

, as to whether or not to w 

wives ~emi.nole Txibs." &&I 

on Chavez v. M e :  Publico.Press, 139 F. 

i ~ u i t  wjmted a chin1 ofimglisd waiver *3t is indistin 

i3i'p~acd.' In Chavez, the court of appeals b i d  that a spite eat;ri!d. nut 

bwause its activities we.re 

a cause of action against 



e 

@fg%us~mt5vc w;liuer wdrfieir @ommew 431ause enactments  opt^ in Parden muld not 

k$w&@iW vkl/lj &$ ~~~.-&mgation rule of Seminole Te&. 239 F.38 at 506-08, See also Close 

%& &z,xag+ 125 F+:f/d 31; $0 (2d Cir. 1997) (Paiir Labor Standards Act); DiGiore v. I11Enctis, 962 

g 3- dtR-4, 'C075 (KD. 911. 1997) (s&me?. Regardless whether this holding of Cia-vez i:; 

ea%p&%, dsc p~sently before ',his Court does not involve fedml regulation of stale actb~i~y. 

%-I!&, 14 itirbkdeg & scl~erne of coag~erafive federalism wrhereby a state zgency rn 

d%#&% $0 $r;$3icip;atc in a federal reg.~tatoqj regime: and that choice, is c~zl~dltioiaed tin the state 

w g y r k  caitr$iignt $0 rwZew c3f6ts ImpXemen,tation of the fcderd scheme in fdzral court. 

Qtt$c= ir:va%!vm $Era fhrnmis~~ioncrs' voluntary acceptance of candit,isns 

+A hg %wri{qly ~ B Y C ~ T ~  by ~ g t ~ x  and ~iasmdero rnd not strictly hy ~arden.' TIE analysis is 

&@:my &ti &r@w'~t 2% claim in fderal court against its wiil simply because 

&%&m &# wear iu federal wtulrt as a condition ofparhicipaiul 

ais@$t$$ii$$td hamtifir [under ate Eleventh Ahnenhenj beca,arse . . . 

@h&Si.~q ryvadifig wkcflaer they mnse;nt to f d e d  jurisdiction." 

*,Yre!=140,', 971-&.w--,,. 4. 

~bQicjp~!i~i)ll in a,ra sen& wgu11ted by the fdeml gove 

&&&, 41 l U,S, 278,286-87 (119731, to require, a deas s 
%%$em1 ~r)ustjwisd!c&on, aP11is bringing it mom into line 

~fka~gtt~ic~~ir, ~~c~fgf; l i& that waiver mnld still be found ''wlwm the st 

10 





i," 

I-. $m, ,=&n :bq& Ifidima Attorney General v,7hio initiated fhe 2~ti0i-r WI(W fiat a!~tthori;&. 19 

h 
w&m '%at i w e ~ , ? ~  11.1pder state law). 

8, 'Yhe (CYttmrni~~i~~rnen May Be $BRA Uader Eir Pa& Yoi~srg* 

id not waive their immunity, they are subj 

violations of federal law underr Ex part6 Ya?mp, 2C14 ZJ.S, 

Cnuvl prwedent holds ahat "a kderal court, consis? 

to conform I.ke2-r f~ tu re  conduci i;a the requiremetrra on"' 

55-56 (8th Cir. 1995); Sof'ztmor Daneti. Gra;;lua,& 

j. Such suits against indi 

goic~~:ls.? th.e slate, beczcise an atff~ci; violating fdcr 

s bound to follow fkdera1 

, at 159-60. By eriabl~ng "federal COWS t 

sibtc to 'the supreme authority of ihe United States,"' 

essential to the federal-state balance. 

seeks declaratory a d  injnnctive relief pr 

g m interconnection agreement that US 

i~%wnsistc;nS with thc 1996 Act. "As a result, this case seeks lo uirtdicate 

ayrd tlkirs falls squxely within the doctrine of Ex part 

o#us@eion marks omitted); see also, =.., Reinbold, slip np, at 7; Hix !I, slip ap. at 2. 

lh ~o~imissioners' sugg(estions, nottaint., in Senlin~c~le Tribe 





wq2iwkd ib t ,  abszmt exqtiomE circ!rnrictstzx~ces not prcscant here? j~!uisdicti~n under 

a'gm Otrrng. on "a ; n ~ i t a  inquiry En8.0 whether a complahf alleges an o~~zagcaing viatbbB:afr 

af fMed Ir?iw and seeks relief properly chal'iicterized a prcl~pectivc." & ;iti 296 (O'C~narrr~ J,, 

rotrcul~ing in part a17r.i eoneuning in Ule judgment). Thus, sevec Justicr:~ in Coeur d ' , A t t ~ 1 ~ ~ ~ $ 5 ~  

mtc$;oric;zlljf ;tffirn;ded the general rude for appiyi~ig EX parte Yotins. 

P~irth~r,  the 1996. Act is in no way co~npmablc to IGFL4, which ~~lrnpetIed rzcjp~ti.%rian ~r 
;x cosrLuar'i kctwoen an Xndiarr trlbc wishing to develop galiing entwpr:s~s orr trlbd ian6s a d  ills 

Pmfc ia rhnhi~h 1J'1me' leads were located. 25 U.S.C. $2710(6)(3)+ h~ BGWI., Ccnepms set foi:rmh 

gpl;;ifre r'en-icrrfics availabie diredly =&st the State in federal court ;hat %at only . , dccSnd:[d], 

TEs& aim dpificaarly . . , limit[rxi)" the State's duty to ncgoGatiie. Semiriaole 'Trib~ S 17' US, af, 

74? B&g,t~se certiiin of the limited remedies authotized against as: St~t~>--lsiyecifi~ill>r, rtmt&ie& 

f i ~  vioIatians nf court osders--were inconsistent wkth nomil csntempi !sanc:tiom that would ba 

;51i%r&i!sbll: in ri mil agziin.st the afficers, the Court concluded that Co~~gres~ intended t0 pmbibit SAX$? 

'f"P4lac: fran~ in.coking Ex garte Young to enforce the statute. See id. at 75-76. '"[WjSi.m CorigW 

li%a ~%r~s~~fi$cd a detailed remdial scheine f i r  the eraforcement agdnsk a State of 3 s!attitarirly 

th* 'Pdtee on aYxc facb of that case, ~deasoning that "[w]here a plaintiff swb to divest Ofrc Slat& euF" 
dl m~nfatory power aver submerged lands--imn eftit ,  to imvoke a federal csm4"a J U i d a a  $a 
pier d$Yr: to sovereign Eands-it simply cam& be said Ihaf tlte suit is IIIO! a sriie ag&as$ &a 
%.%c," ;at 296 (O'Conncsr, J., cancu~~-ring pat a~d concurring in thc judgmmt). TI~ctse !W 
Zljl$~i~l~:$ 6i1w~~rly rejected the attempt by Justice Kennedy, zutlaor of the principal crpiaian, b 
"'md1mwclr%2$n md nm~ow[] muck sf our yOUg jn1.isprudmct!'' by fox%iu'iding: a c s e - b y * ~  
b6,tiw~k~g t W ,  k_d; at 29 1i . 
h. r r  Shr+ awiiic remedies in EGBZA were: (i) for failure to negatiate in go& faith,, o qouxf order 
dti.*%risg tire State md %be to canc1ud.e a ccanlpalct witfir, 60 tPzys; Gf) br dlsrtf,gml ~ltfhtr;at e.j&i 
nr&, ;k men or&r to submit a proposed eornpz~t to a metliatur; and (:GI fm rcfwal by the S&ze 

Wii;'g~f a mmpa~t selected by &be rindiator, notifiation $0 &B Slssretary of tf"e gitcriut dm 
.~.~auM trigger fsdval regulations of gaming on the tri11:all lmcls. 2Jgnirrrsdc Trik, 5 3 7 U-3, n~ "iC.4.- 
7% (&tine 9-5 UJ3.C. tj 2710(,d)). 



c&%ated right, a court; sk,csuic? hiesitate before casting , s ide  thase Zimi&li~mr md -permining an 

*-i61~ 8ga8if9,?it a sfate officer based upon Err part@ 'k'oi?n&." Id. at 74. 

A c~xrkparison of I G M  :~ith the 1996 Act makes c!eu that gr,~ak&w ~ h e f  is 

&vaIi&bla here. Wrnlike ERA, sectisn 252(e)(6) of the Acl "'does n 

remediai schemn~"." 'Fhoms, siip op. at 4. Rather, it a~~therizes, in 

F&ef81 district ccluiit by any aggrieved party to detcrimilne "whether the agmeIl"rm% or ~;tzu$at24~~ar 

macfsi 'rile requiremeats" of rile Act. 5 252(e)(6). Because the statute is siierit as 10 fhcrnntldie 

awail&Ea in a section 252,(e)(@ acdm, it neccssairly fails & prescribe a ~ y  spectfic; Jirkited 

fd3wdi~5 rnnisg exclusiv~clly against the State that wcsilld overcame t k  grc5urnpfiofi. viaat ta I&& 

Tk!i~?~tizmn of fde,ral rights, that BIG parte E ' a  actions are av&Inble. ,Fwr.,Q!,&$m 

a ,  521 U.S,, at 293 ( O T ~ m o r ,  J. ,  wnc~m-ing in put and canc~rring 9~ &~judgmrn%] 

fdaldng,  it a "basic principle of fderal law" that "[vvlhen a 

md a.tl ongoing violatian of federal rights, ordinarily tl3c EXevent.h 

w@u1Lf gc@ctta;biPy be avd'rable against any defendant (agency, 2gm 

m;tian for jardcid review:. See, a, 

'fax$, HQ. Civ.A, 97-76,1998 WT7 352953, at *4 (E.D. EQ. 

#p. at 12;  thorn^, dip 5p. at 4. Accordingly, there is no b 

**rrOl*-- - 
"?n &e &ort time since the Supreme Court i 
fimd m11fis have rejected chal'Ienges to 

610, 616 C7'Ptks Cir. 1997) (lltxdividuals with 



2. Ex Purte Young Permits ,4n Action FOP ?r~spectiv~;Ke~ief Ta Bm.f 
Ongc~ing Violation 0fFeder.d. Lm., Ever4 If 'ne Vio'isktiar! Is c&u& By 
Past Coy1Buct. .-- - ----rouYr-a-i"lA+c, 

In this eat, USWC has scbugl~t prosptxtive relief---&, a dwlaraliion af GILT imstirfigy at' 

khc chst$leng& prtsvisions of'the Agreement and ,m Injur~ction against, fl*leilt mrltl~-r\rd .t3pera!%aa 

md cnbrcernent. Af l  action against state officers in their arlicia! capacity for p.rt.rspwEctiv~ ssliei- 

tjro'~n ongoing violatiam of fkder'dl lalw, even if the viCIkdti0n arises b m  4mt crand~cst, io 

~guweiy within ttir, tradition of Ex park Young. This rule was most c!ear-ly atnbfinlil~d in 

.mjb v. Bdiey, 433 U.S. 267,290 (1 9779. Ln thar cse, suit was im,u~ght, tar,tJer & j a g  

against Detmit school system officials wSlo 

adopt w~edid programs "'Po wipe out contixming conditions of 

liakrcatly anquai duaI schcpu? system long maintained by D&it."&& 3% 290% 

 cat^ up'bcld the injunction even though it remedied '"p 

pmq~tiva1y'"' to dissipate the effects of that misconduct. 

U.S,265,;282 (l.986) (Ex ~ @ g ,  Yccung act 

fkt~>dihg resulting from past disposition of public lan 

refief m5x pmsli.~ect,ively). 

*YI -Y__--*---YI& ihw&#&- 

Obi0 1997') [Medicaid statute); CSX Trans., h ~ c +  v. G & W ~ ~ P ~ S ~ S .  @ s g & & f ~ ~  %%4 F Si$p~t) 
ISJS, 1580 n-5 (3T.D. Qa. 19'96) (ICC Tminatim Act); 4 
1252,1264 [M-Do Cal. 11 9) (RehlzAi?i@Gon 124 
bf. 993 9. Supi;. 963, 98:-82 (I?!. Mass, 1396) @a&&& S p i w  
Mmmd Pmtmtiom Act), aB?d in uzipr a d  varxtted in wrt, 127 Fs3c2 f 55' (is% C~E, W3Srl. 



pI&,ht'iFfb Rave no way to b o w  tiley must me t ~ )  enjoin an offt&d7s x t i ~ a  ~i'iii &c$ &C QB&I 

%f3/11j decided tC3 t&e that action." CSX Trams.. I P L c  \r. Bard of lP& T#o&g, $38 F.3d 5 f "t, ,WE 

(4th ciz 1998). Thus, courts routinely diow Jik Paiie ZTo&.qg actions to p ~ w d  ta enjoin the 

c&ntix%uh+j MX'IIX~PUP effects of  state action taken in Bhe past. &qr g.~. id. ag 54142 ttm 

~1~~1~1w'f~i fy  a i c f i s d  in 1ke pasf); Bermeri v. Yoshina, 140 F-3d 1218, 5224 

atc(tic.rr held ina past in violation of constitutional rights)); CoakIey v. >@pkh, $77 ;i.",Xd 3ffiF 

(4th If:,"ir, O 989) @ s t  remi~~atican of g0vmr:n.t empl~yw in via.ldiicafh of due  pit^&# d$ktq, 

F.f~eif:, ,&e fact f3ha"llae Commissioners have conclud 

imciav~tiit. The Com~rnissionew' determinations, incorporated in the Apmcnt,  

the: p ~ i e s ,  mcP to the extent m y  of those determinations vialate fie ?$c% ( 

I ~.mtli&gd by USWC idci mot), there is a continuing violation, of f & d  H&w. 

Thus here is nothing novel In WSWC's bringing ari 

Carummisg,i~ne!rs to enjoin alleged violations of federal Eaxv caws& by tkicir tjfd 

>%or ¶he Supr~me  COUP^ summasiIy rejmted an a 

ciain? that its camraljssionerrj wcre not subject to 

c a ~ t m t i ~ n  i s  not tenable in view of the many wises 

w l ~ i ~ h ,  this Court iias gmtd such relief over the same objwiion.'' 

Y. ~ & Y I U A  PC. Coo, 34W.S. 341,344 n.4 (1951).'O Thus, as om disarjlct mart has put it, 

w*llll-..-.-.. - 
1(J &eg &i%y w, Hutto v. Finney, 437 U.S. 578, 6 
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Uswe's naming of the Commissioners as defendants in this action "is a 'garden vari&y* 

wplic&iart sf the [Ex Y C X X ]  doctrine." U ~ r t h  Cartalm, slip op. at 13. 

3. The Prospective Relief Requested By USWC Would: Not Interfere With 
The Coanrnissicrners' Eeeitimate Re~~~r,llatorv Discretioix. ,,-----_, 

The a&-onition in Ex parte Young that courts "may only direct aiXnnatiue action ir,fkcte 

flfc ~Bcer  some duty to perfomr not involving discretion, but merely ministerid in t;ature+'* 

209 U.3, at 1158, docs ant apply here. As is the case when my party seeks 1.i.uietv of a 

@$mmi~sf;innYs dete-minations under section 252(e)(5), the relief requestcit haxx by iiSF?G dtx~;s 

nM it-avuflaie any admooition io the Commissiioncrs to take, any "afirmati ve actisn" it~unl&rrg 

dizre$ia~x, Rathrx, by its cmnplaint USWC is sceking in GR$ to what i t  claims is ilte 

CT~rt~fliCsicsners' continuing violation of federal law. The Suprerne Goart aecot-griij5ed tinis 

&stigctio .)in ]Exate Young itself, which ii~vol~red a suit in f d e d  cola? 1:a enjoin a Hamc 

dEbmey gecterai h r n  enfi3acing a state statute that was allegedl~t unconstitt~ria~td bm it s t  

n~ibaad mics at canf scator- levels. The Attorney General (Yamlg) pr6tmliail that the dwisirm 

vfii&%s $0 bTil1g m eprfareerne~lt action was a matter in his discretion, zad lVr'illS ;lie)l8%2bj~t 5,3 u'f 

irliurilction. gx ~artg, Young, 209 U.S. at 1 58. The Supreme Cnnrht rejected his ;ttgmmmrt, 

'IT$o general discretion regding the enformrn~Yw o f  ehe Iiaws whcn: mrd hha: 
dmms appropriate is not intcrfcred with by an irajumtinjx whi& mb&ns the ;XWG 
officer: from taking any steps towads the m l l ? ) m e l t  of an unwm~hi%i81t)d1 
enactment, to the injury of cornplalp~mt. In such case IIC) affirmative ~ C ~ S O G  at* argy 
nature is directed, and the officer is simply iprrshibiid b r n  doing ,cln ~ , t  ?i.atWets 

1371, 15% (('10th Cir. 1988) (same); Aluminum . o f  v. , "3% F.:P& 
$024, SO28 (4th Cir. 1983) ( w e ) ;  Qajon Prod. Corn. v. Pet%% 70 F.3d 1 5 e 1  1579 a 3  (k@fi?$ 
Cir. 1995) {jurisdiction uphehl in suit against state game md lib ca~omission): Y 

44 F.3d 48,6 1 m. 13 (2d Cia. 1994) (jurisdicGnra tapheld ir;c suit against ;a.am~f,m a$-me 
had of cle~tiow, and noting: that "tilt is well settiled tkzt c2. state ~Ecid anay pm".1;1ldy lte a& % 

I~MQJ %a a suit seeking to enjosirn the ei~forcmcnt of m diegdly mlconstit5~xtiatsl at$ if thsg 
o@'rcinf plays some r ~ & e  in the enforcement of the act'? fiatemaf q~iststictin marks orniit~,&~ 



~IIW no right to do. .h injunction to prevent lnlim froin daing h t  wiricf~ he? has no 
legal right cp;, do is not ain a ~ @ d r ~ ; r e ~ ~ ~  with tlrz discreiion ofan o&a, 

& ?& Z 59. So tcuo here: an isajupt~tiorn KO wmt the Cc~n~~nissionm' violatiam af ii:dcmE iaw d.ib~:s 

na:, intak~ere with its legitimate discretion. 

C. The BBevcmbL Ameadmeat Does Not Bar ~Bppeitat&S$iC JudOclnS Review 0% 
The Ag~ememt. 

Bwaust: 'rhe Cornrnission~ss wziived imlmiv by theit pczrCicipatiotr1 in h e  smri~n 252 

gwkc&ings, and because the Commissionen are in any eveist m5ject lo suit tu fid~ni couri 

againsi ttae deG:rj,danlts. Rut even if this Couri were to detem.jrtc that no sa~h  rzleef crkuid be 

ailbdrM ~ ~ l g a i r ~ ~ t  tila Comn~issioners, the Eleventh h m i h e n t  would not pm'rxfrude this Paw 

%ern ccjlrzducting appellate-style review sf the record below and wnr~xkia.tg i&y enws of F&cfi5 

1 % ~  as: intezded by Congress. 

Actions fix judicial review are baed Ole record below, absent a (r,clntm~ stau$a~$ 

'titis an-lkis-recard jaxdieid review, Ithe district court, tb~lagh in fom? exa~xising urjgirna; 

JUkPj$dict.i~~b~ Croriin V. USDA, 919 F.2d 439,443 (7th 'Cir. 1 N O ] ,  acts as. an rr~~p9:l:atr cattBb 

detmr1'ming guestioris of law. James Madison Lt& V. Ludwig, 82 F.38 1082, tfB6 @,C, Cis, 

ux%d~r. smtitrn 2921;e)(B) is "in the nature sf an appeal"). 

Although USVJC properly has sought broader relief again% the $lurnini&aam$, a$ a 

wainilrxu~t.1 it asked the district court to review ihe riwsrd below ru wmct f k ~  r j e f~~~ t~ :~a$~ '  

diogm7y 1~:rrnarnus interpretations of the Act. hlsofii as USWC seeks q ~ l i s k ~ c 2 . y b  wr&"r" ali 

th6; r&srd <la fderihi muat, without more, it has not blrought "'srrit" qgainst ttuc S~SC 3wfw ibt-: 



gl~~ernfb kihad%'idrnalt, even if the state or one sf its agencies is a nmai  party to the acfisn. 

'"Ib ger%smf mar, is rhaa a suit ia ag&nst the mveseign 'if lhs judgment SGU~@~ xva~rfrl i:xpmd I 
, J 

i?$&troa i!xe public ';;.~g~ury or domain, or intex%ere wirh tflc public administiration,' ar if ihe d=Ekzf 
I? 

hffk:juQpntlab: wi%uld bc ' t ~  restrain the Govemer~t h m  acting, or ti1 col~zpel it to act,"' 

~%&PLQ, 465 U.S. at l!ll n-l l (quoting Dunan v .  k m k ,  372 

Fi&{;Bpdf'ir~c~ "Lp-a, 50 F.2d 502,545 (8th Cir. 1995) @ ~ e r ~ h ~ w t  definition of s 

. .. , i i ~ e  K=,l:!iivcltlS~ Amendment's reac&'). ln sther lrv~rds, She Eleven 

r Auth v. Netcalf & FAilly, In%, SEKi U.S. 139 

and quotation m m h  csmittexE). 

of the record below does no?. in itself nmr:.ss~td-ty 

ow against the state, as the Supr 

enbent immunity, holding tha 

d equity within the meaning of the Pnlnmhear: 

[Alct, the effect of a writ of ~m'or is simply trl I&ng 
, and submit the judgment of Cie M&or  bud $0 

s me in my m?ranarae~ act upon. iheparties; ii BE& oniy 
.e~mfer of this record bto  the %upreme Cou;r~ h r  

the jud$nn!@nt viioMe32 the 
es, can, with X ~ Q  pmpzi&y, w& think, 

at 410; see a h  McKesson Corn. v. 

irk Caiiegs, a party seeking review ruad 

I review, 19 U,S. at 4410, to 



i%fma~a%~f~ion a p m e n t ,  wbitrated aid imposed by a state commission, violate firxfenzl law 

ly, 8miir~m 25 1 imci.252 of the Act). Whether or not all fhe xeiief USWG has requested 

h~c % ~wbitable; ~gibili~f the defenclamts," this Court, at a minin~un~ md wnsiste~tly wial.1 $he 

bLf~ua~tJn Ammidment, can review the record below for cornpliazlce 8vi'iZ; the comma~xds of thc 

&ct md--i,,f n ~ ) c ~ s ~ a ~ y - - r e n ~ ~ d  the case back to ¶he Cornmissioners fix furtiler pr~ccedilys. 

FY-M. s?,Emiatjvc d i c f  is. issued against the Ccmissioners, they are still a, proper paTiy to 

Ba xti.rsrr, ta ,n?4dcfi:.xad their iw,licngs in the arbitration and approval pi-oceedingt; below. ms 

ag&jzwL~w& v. Director. OWClP, 5 Y 9 U.S. 248,265-66 (1997)- 

&ECA&18& TRIBE: ACT POWCLOSES STATE @QUIRT REhCk!El'baP OF THE 
CBMMISSIIONEWv DETE NATIONS BEEBbV .AND EiWlPOWEW STATE 
<3$$'mIS5ii9PNS AJLONE TO SKI' RATES, WILLEMSON 41$3Umr DOES NOT 
APPi&,$c'. 

4'9.3 W.S. 1 72 (1  9 851, tlzc Sugrem~ Court held that a plaintiffs claim for relief under Phc jut 

&%~~pm$;rtiox~ canponcnt of'tha TaIdngs Clause is not ripe for fdcrral court z'eview ~vber@ the 

pfwi'3,fif'fIza~ fzilecl to svail itself of any procedures available under state lavv ,Far sccurkg reIierf; 

473 3LS. ~t 194,495, 13'7. The Supreme Court found that the "[r]aponde,nt has not xfi.pt&tn t h l  &c 

e:t\so%e taw1 prt~cedurt: is unavailable or inadqu,ate, snd until it !1as utilized &at prercedurc1, i@ 

t a k i ~ p  ~ C l i j i r ~ a  i~ pre~nature." M, at 197. Relying on Willliams~n County, the Eighth Circuit 

tike%isr;4 held irk p/rcK~llzih: v. City of White =3., 1 12 F.3d 3 13, 3 17 (8th Cir. l997), that '"i~e 

pt&wliEwust smk wrnpeslsati~nr, fcgm the state. before proceeding !a f4c;ml catrri if'adatugte 

*-, p., -7 

f l  "eburt rpxay still order relief that is consistent with the Eleventh knenc3rne~C evcB if a!kjcr 
fbmliz uE relief are R a n d .  & . j3elma~ v. Jordan, 41 5 U.S. 65 1, 654 (1974). The zlimjmtaq 
mii~E@~~.l{tar hs:re i s  not an end-aun a~ound Eleventh An~e~ldme~~t  ihihtiions b@cmr;e @v&r (haat 
W ~ Q R  2$2tel(6) review is the sole fonm for review af interconnection agmmmt;t) :,%lo 

(~01kGtlntltd , ..) 



WF PYOCghdJm am awailable." Tl~us, as the Eighth Cixui't expressly sta~ed in H g & e .  th4re- 

ros'ficl af BLifriarr+~on Cowity by its own terms appiim only whm a plai&liff ha5 .'i lx~tsdqt;fg~s 

r c t ~ d y  h-udthble w~dm state iaw. 

blist&enly relyiilg on these two decisions, the Comissic3ncrs arpjby% ghat XJSWT's izn+k 

Icik?it7i1 for relief should be dismissed because IJSWC "has not sought cnrn;tarr~&ti~s firom the 

t two fieral murfs have d 

First, no state law remedics me availdde. ' f i e ;  Act ifnak 

koppr~priate Federal district mupt," and even in those cases yjrih~44f C~.rr@=r '" 

&at stattttory jt~isdiction is exclusive[,] a statute which ai&sjwi 

~g?ecomnlanicatiorffi Research & Action Ctr. Y. ECs, 750 F.2d 'fQ1 77 (D.C, 

were any room for doubt regadding the intentio 

yrrauilding, in par% that "Enlo state co~irt, shall ha,va jrnidkleian to 

sonirnission in approving or rejecting an in~),tercisnne&tiolx ageerrmk mr;fcr T&IS 

7 --I__- 

.jtidIpevt here can never be clai 
ref5e.f against the Co~ssionex-s. 



. Together, these pmvisionr; de 

deterinind,tions imdw the Act7' to fdaral di 

review would imprcper[lyj a 

er the Act to review Ethel adequacy of ths PUC's 

the same conclusion in another section 2512(9: 

In the present action, it appear 

confers review upon federal 

V. TCG Ck., slip op.. at 27, 

and access to netw 

lrlndelr the tams af the Agpmaent 

)(ti); &was Wtils, BB., 1120 F.34 at 803. 

Second, even if state court review 

s-not state court 

s imposed on incumh 

(C),  (d,\(,R). It is wela e 

ecision "'ca~mot fix rates" as part of its jud 



d@%%%&ar"i-, to -m agency, the ''fmdion of the revievilng ccp:lrt ends whai a r k  emr of i.sw $6 &id b z ~ ~ ,  

At poinl, %he rnatte.r 0nrc.e more goes to t5e [agency] for rwonsidaatiaz~."' E&~t&f 

&B@&; v. Udlo Power Co., 344 U.S. 17,20 (1952). 

'BI(? only way a stata court c03ld award monetary relief ta USWC hcre would be t ~ x  

daidc what rates the Commissioners should have set under the Act's pricing pmvisiczt~s. Itl 

mr;rsl~r;g this; dwision, the c0u1-t would necessarily have to substitute its ou~!jud,sn'fertt rcgnvd'afig 

apprup~nte rates for 4115 judgment of the agency to wl?ich Congress entrust;tlA ithe becisiazr. As 

frdd by a district court in mother section 252(e)(6) appe~l,  this "wou1.d in1prrt:periy abi-og;ar~ the 

[~sll~~xaktis&ic~,met~s'] role as the rate setter[s]." &, slip op. at 6. See Unit& a u. img, 536 

PB*S, 641,678-7'1 f 1948), In Jones, ark interstate rail carrier had Bled a tskirlgs claim in are 

U~ifm,! States Court of Claims based upon rates set by the interstate Contlnrax-sr, Canrtnissio~r fa? 

tkr: Tm~spai%tion of mail. Because the Court of Claims had "~jur;isd!ction only fa nundm a mc"~s"ley 

jueime~~iagsinst the United Sbtcs and none to remand to the [%CC] for f~rthcr cc>ndder&ei~n n 

fa$@ nrdcr which it rilaight find confiscatory," the Coulsl of Claims could aw;ir.cf aolief onfy by 

d~tcrnlrring what rates should have been adopted under the statute. 336 U.S.. at 670, 'l'kc 

l$~,rpremtll Caurt held the Court of Claims lacked jurisdiction to "short-circuit $ti@ kl~mimi$$if~n 1211 

tkm mte-setting process" by "fureclos[i~lg] the comission r'rori~ Iftrrthcr ~onsidcmtisa of" rbc O~X!CF 

sbird rc-,ndar[ing] filkdjudgnlent for the mount by which it had hund the ardet ~o?txia%tt>rh~." ,&b 

fi 670-71. &es thus forbids state courts fiom awarding rncr'netay compwwlisra itr caos, tikr 

Yhit (kxw, Ir1vnk+1ing rates. 

CONCEUSLON 

Corr~nissiaaeas aE-@ not immune froa suit uader the Elwcnth Amefidrxt$*a~:, ixnti i,titc; 

~ O ; J T ~  jut-isdi~tion over USWC's claims for relief under the 'fait;Png~ Cla~se.  
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NO. 697-9.28WD 

Defendants. 

sons stated i ~ n  

F1 Supp. --- 

ggomds is denlcd. 





WMrn,U$EOlV , 

, pmw i[s asking that thii 
a dub undrrr F E U  aequbing 

c Unitbstittd arid undh?rirr- 
~ragr, Sudb a duQ is not 
h, C W d a ~ e ;  4 F r  pwrpxie 

U a i ; r ,  wen if such a duty 

9r! m I t d  hi W i i a  Accordingly, 

XT'RS& CYRDERED. The District Qure 
&W&B k dim!!& to ep'.kr this Order and 
arr Qdcr sf Jd@nent hind F o M  copies Lo 
w:&dd 

V. 

T<;C S&QTLP, ei al, Defendants. 

July 24, XW. 

lrwt:$ber~t lml exchange carries (LEC! 
koktghlk %::tion a@.nsl esmptitive! carriw 
W R ~  to cnrW market md individual Com- 

11s d W&m?n UtGitices and 
~ ! s ~ ! J P @  Cumn'r%psi~n WUZ) for p.e- 

Q ~ W  d thmmkxion detehLminationa in a p  
trr9@drg hteuw~nection ap;lteewent, between 
~3~ urtdbr Telmmm~nicalions Act. 
kw&skcm m m d  ta &miss, and Unitsd 
&a1& rrmd Fcdrd Camrnunicatloirs Corn., 

Dwy,rp 3- Gdd Ih;ae: at U&af mcs was 
entitled to i s r t e ~ l ~  of *e flQ 
not mtiW intervene as of rf@$ C3) it 
wodcl grant FCC ~XI&SM 
& Z Q ~ ;  (4) by mcipatiny: in intlaw-n 
lqp.ErneE~$ p m l s  elrider jaee, a& dfvfad1- 
hgtoal w d ~ d  its kinulaity h w  fd$dcd j~&- 
cia! review of its actions d, thus, State!*s 
s~vm~4gn immunity under Ek~~mtk- 
mt from suit in fedad COWL did h(rt pro 
dde p P ~ t  d o q  sud ($1 WTPTY: nf 
F . ~ ~ ~ f  w y  X P P ~  W \ O U ~ ~  i i  de- 
fendailti 

1Mlotions gpanted in part iud denied itp 
part and WJTC joined ;rs M y  dcfcnht-  

1. FmleraI Civil PmceBure -33% 

United Stam was entitled to ~~~: 
as of r@t trp dnfad mnstibti.o&&y yralt 

Telwmunicatioas Act prwrfkion p ; > a r t -  
ing ~o grant'di& courts auQonity tP tv i i  

view btzlte commi~iofn diet#,rmiturtians as cd 
k~&ram&on agreement$ b&~f"sil irlauxr- 
bent Id exh1ge carriers (LEQ and am- 
ptitive caniers sgcking to enbv nwket, !2,& 
light of sta9rlt.e providing Unitecl States with 
mconditiord right. to intervene when mmu- 
tutionality af ILL< of Csngress aPI'eaing public 
inteFest b drawn in question, in i m ' t e n t ,  
m&r's 4 - 3 n  seeking nnrim of W L . -  
lm th%ties annd 'hmp.bTtP#06 42mmMn 
0 tma-4 t appmtlbng in@- 
oomdioa sgmemmt k m n  hwmbene 
m i w  and ~ m ~ c  anriw uder  P& 
28 US.GA § 240340; Teleeuminuniations 
Asf of I S ,  § 101a(&6), 47 VS.CA 
f, ? ? e X 6 ) ;  Fed.Rul.e=c a=iv.Proc.Rde %<a), 
28 U.S.CA ./' 

Federal Ch~nm~cations  fhmmissicrrr 
(FPX11 was not sititled t3 inkmew xi ~f 
i5&t to ddmd rtr~t~titution.ality af Tehtn-  
municatioslr; Acf. provision purporting to 
@ant & i &  wwts 'authority b rw& 
state cummiasion de&minatioxs as inter. 



I?* Ball P E D E W .  

mr&',na ogmmep1b Between bileunnbt 
b x d  aw@ d c u r ;  a d  63mpt.i- 

tEvve carrkrs seahg Pu enter ma&& b llight 
uf inWmtion of United States, in PLmm- 
ht dd6r &an wldng review of YVasb- 
k a n  Utilities m.d s9'ransportation Commk- 
don @&J'E) d+!tre;nninatiom in approving 
i n h t w n n d o n  ;Igrebtment k h s 7 ~ n  harm- 
fimt f%rrier and uxmpeutive carrier under 
At; had no statntory entitlement to in- 
t m ~ 1 ? i o n ,  and its inbrmt in defending cison- 

stitutiodiQ of Act pmvision wdd b~ ade 
quaidy r e p ~ n ~ .  Telecornrmunimaions 
Ad of 19945, 3 ROla(e)(fi), 47 US.CA 
B %%aX6); F@d.Rults Civ.ProcRuie %(a), 
M tr.s.ca 
3. Federal Civil Procedalre -3.33 

District court u~auld not p n t  Federal 
Gmnuricadons Commission (FCC] permis- 
sive inktareation 'ro defend constitutio~ty 
fir Telticormunications Act provision p r -  
porting to grant district courts autho~ity to 
m i c w  state commission detmminatiors as til 
'I:;twmnneetion a@"erneats ktweei~ incum- 
bent 1& cx&m@ carxiem (LEa and corn- 
ptieive c,sn~m &g to enter nwke% in 
irimrnknt &er's action e k i n g  twim of 
Wasfiingtm IJWities and TtansporLation 
~~rnrnision (NTJTC) dcterminatioms in ap- 
proving interconnection agreement between 
incurpbent carrier and co~nptitive w i c r  
r~tnder Ack; FCC brdd no absolute or mndi- 
B o d  &&tutary aueieYcment to intervention, 
nor did iwm% daim or d e f m  b nmr 
axtion which bad o,u.t?stion sb Law cs in 
w m n  with pmsmt %~ola T-~- 
e%tjons Ad sf I%%, 8 BOlLa(e#@. 47 %Jd%C-(IL 
6 W4cX6); Fed.lh1es Qv.FmdMe a(a3. 
B u.s,ca 

6. F W  Goats -). 272 
Ehmkh &lendmen% dms not h a  et 

b fasdd ~ ~ a l - r t  for [)m.spmtks! wun* 
relid against &,ate o%tcial iTI %L&$ 
of federal hwr. U S . G h  CowUrncrrC. 11- 

State d be d~xrrted sd have waived itti 
sot-ereigi immuniiy under Eleventh Amend. 
~nmt h r n  s i t  in federal ~ u r t  ubhm s m  
~ ~ l y  c o w t s  to wit, state s k b b  or 
wriztitution so provides, or Gng;.r~ss 

intended ta coeditio-7 &&k pe'riiFtiCipat$~:~ i\i 
p m p m  or aceiUiQ orr state's WA.;\~CW crf im. 
rnuni$.y- 'r3S.CA C-nnsumend. I 1. 

1, Federal h r t s  -269 
Stab's immunity under Eleventh 

hcndrnent from suits brought against it in 
j i i l  mM wtads  tr, fitate %en& and 
c;t;a?.e o : V i ~ ~  who & on behalf of state and 
tmt ehen4or.e state's savereign h u -  
ru"ty, YJP.CA G~J~SL.AITI~P~~Y. r 1. 

State will be iseeeracd & b e  sv3i1-d ik 
savm.gn immarrLiQ urtder Eleventit. Am&- 
ment from wit  isl federal wit only P & ~ Q  

stated by the. most ewms I;rngwg't: or by 
such ovuwhdmiiag Implictption h n t  Mt as 
wilI leave no m,)m fair anji other ~~;i$bnahle 
constwctFon, U.5LG.A. Cons&end. I f ,  

9. states -4.lm) 
C ~ n g r e s  cinnon require suts OQ ~ Q Y Y  

m acading tu Q;on~gnss' h ~ c e i i l n s .  

10. Federal Courts qP266.1 
By pa@icipa?ir~g in intclrannwtiart 

a&memm.t precess under TettwmmtrrGta- 
tions ~ 4 c t  regarding itnlurniwl t o a I  exfi 
clwge carriers (LEG1 aid compedth'tt 
rim steelking; to m e  ma;rkrX, S19k 0.f 

wzl&h@m Wd its E i w o ~  fimrf- 
sneat imnmdty W'5 Il&ed $@W mk@ 
o f ~ ~ ~ E l m f , ~ * t e ' 9  
h ~ ~ g f i t k m , M ~ M z o l r l C  
pmdhde immdmt M g .  wtkm agabe 
~omrreissi~l~r- aZ W a n -  W;- ad 

5. Fdemlr Churts -261 fd-l jtxii&t-r&cwimat' &&js*'s p&p* 
If sfah w&ws its  immunity ared con- q a UACA G:z%.&YM&J. T i *  

en@ to wit in federal court. Elevath Td-w*o~ hcZ cf tWi $1034a* 
Amendanent 6- not bar d o n .  WS.S=A b, c), Qj3-63, 47 U.SCA. & ?.Si..*, b, e:'. 
CcansLAmexsd. 11. (eK4-81. .i 



G% WEf$T WkSdtlNEC!kLLRQW& mC v. TC?G S W A ~ Q  
w pa ria 8- ~365 w.o.wd awn 

It67 
I K%wa~1use:M~ ,made by the W-bn UtiEtic% and 23- 
Uti#W 6LIlr$ ~ a ~ ~ o n  pxhtian Cmimkion CYWU'iYX! in 8 l p k t a ~ r -  

m3 m, n m  party ing an Ua-&on tagmw- &emd 
m4 m i d  be $oh& zs defendwit h incum- htu puncuant to &he Telwreuunonicakiom &Act 
bwl: ~arddfi &EC) d o n  of 1%. 47 USC. R M e ) ( @  pwip&q to 

mn$Mitive zrrnkr &ng to enkr tlliLp1 LWWC nuthan@ to t~wdand w& 
rnd~b. a04 irrtjividunl C.h~ambioners for re- review: 
v i m  d b m a i a n  detem.xninaUons in ap- 
p e  ixrWrcor&olr agreement between !n any C E ~  in which x State cs~mr,kaiiu;r 
lsp&m ~ d ~ ~ ~ , , ~ ~ ~ ~ ~  A@t;, as maks a detmnkeiorr under d t  66gi~r* 

~ 8 %  :nmhiay mtion for judicial p%y a&wed ~~ * ~ ~ o l ' l  
p&@~ of '&t\&&on* &om where in- may bring adion in hul~w* F'&- 
mg mnpldnt wkd mm eid iristn'd ta d&x~;rhie wb&r. 

I s p ~ &  Qpnmi&~~erp; for f i d i e r  the wIP?eaneat or statement nr-\:ets tke rn 
rgr Q& d&Gem h- quisement,~ ~f r&,on '2.51 and a-eion. 

&es:~riIyn Clixistir~c P4?te~-son, h t i n  S .  
@#is, P e ~ ~  hie, Reliewa, WP, Phillip .i. 
h&, V6 West Law ,&pt, Denver, COO. for 
Wrifrn. 

G P ~ P ~  J. IiOpts, h v i S  "Wright 'i'rmmhe, 
%$,,K '#A, \Vend4 H, C ; o d M ,  Pad M. 
CMlsrs, Gdar t  C Wdani. Oalchtd, CA, 
5ar 'ECl SaatUr. 

6tvJlmrori g, Sm.iW, Ataorney General's Of- 
rw 'Uf..iiga% & ~ p o r t s . t i o n ,  Olympia. 
@A, fw 8b33 L, Nelson, fi+iichard Mem- 
L%J, Willism P. OW$. 

BkAan 0. Kip& 216. Atti0n;ey's Office, 
W& T b d i o w .  Hi& US. h p L  of 

,rixar$i~~ R* Didd, Fderal Pros= 
Bm&, WI-~~M, W, for tYS. 

QRbErh ON MOTlQN OF UNITED 
rn'ATW rnD FCC To I[MTERrnNE 
-%ED CO.W~IS.S'fCbNEWS' BIOTIOM 
TO DkSUI[SS 

D?RrI3R., District Judge. 

47 U.S.C. 4 %Z(e)(C). US WmiC has xtyled 
this suit a> FJ2 puLe Ym-cg. c&n, rmii ig 
the hdividud IPWC m m o ~ ) e r s ,  in th& 
offi&i capadties ras defc t ;kkX I h e .  cam- 
misionas have moved to dkmis for LIE% of 
jurisdiction. ciahing Eleventh Amzndment 
L~~m~;nity. The United St- and Ule Fed- 
eral Chmmuplimti~ns Com&lon ("FCC') 
have rnoved to hkrvezze frP dePiid the w~lsdi- 

t u z i o d t y  af .wetian ?WeK6E. The n~aeiluls 
bve.been Rhgwghly briefed md oral w- 
merit is not n e c r s . ~ .  

I. THE UMITED S'FATFS' ANXI TEJB 
FCC% h8Wi"I'ORI TO IIPSiPEKVEm 

I l l  Fedem! ol'Civil P d m  PACu) 
provides: 

Upon t i d y  1v,pplic&n ape@ afu,! be 
permitted Bo jilsfesvme ir;;l ah s&wc a) 
when a sPot41$C at' kk! Udte.4 - Cot*" 

fers an.mm-nal right b ~ k ~ c r n ;  or 
(2) when the aappijeant ctlims, art h-8 
rehting the . . . ,*j& ccil the *,&I11 

and . . . is so sitaxaid that the dispadtiort 
of the action may a pxzctical m%lbs 
unpair or impede the applimlls abikity to 
prom. that hkm4 t~W;tj &a qld?pL&mS~ 
i n t a x ? ,  is t$equ~M~r reprosetlied -by at- 

isting parties. 

Pl&itiff U,& Wvyt Communications, Inc. Fed. K. Civ. P r w  %(a). Where, s.s ilm, 
PUS We&") mks revim of d ~ ~ n a t i o n s  'the corustibiionatiLy of . . . [an] A& of Cgqn- 

2 ,  %I,c Eleventh Anrendmer~t docs not prahibit m ing violation of fideta! law. f i  part,? Y w n ~  2429 
ki;;lrd ~nurt  h ~ r n  panting pmbg?ectiw is~jwnc- U.S. 123. 28 3.CL 44:. 52 LEd, 714 [1@098), 
i i v r  refief sgsrlnst stale dic ids  to end a coatinu- 
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VYXB d~mtbg U l c i  public ~~ -2s $ram in 1W, 104 S.Q=t 90Q a, 79 L,EdL!d 63 (I*W) 
Q&OE' 223 W.8.C. f Wma) pmJli&s the qdation E dW &g& 
Csibd fSWs dtb rn u n m n r P i ~ o d  rigkt b Immunity *ex&& to 6htq: ~ d -  a 
i n k r ~ c . t  The m&uners do not dis- tile -, and st?tE? o&&& .a~1& jsll & 
pa@ W. The U ~ t e d  S h b '  rmotioa to in- w4r;sionen6, srho a d  bbdf balflXltg;dti21 

brvcm is mM. and c a ~ l  therefoxv a& the tC0t.e'~ -% - 
f2J  The FCC, however, has rro statutory 

errlitIrrncnt t~ EnWveneion. Eecause the 
United States is entided b intmenq the 
FCC's intrzmt in defending the comstitrr.tion- 
atity of  section 252(eX6) wi!I be adequateiy 
npnw~necd.  The FCC is thus not entitled 
to inh!vene xis af xight under Rule %(it). 

[33 The FCC2 aka mxks p-ve inter- 
ven&m under RuIa %&). 'PAa.L ~ 4 1 ~  && 
a court PQ gat. hmentiora w h m  (1) a 
statutk mnfers a conr3iti~ional right to iriter- 
vene; or. (a when the! appLcantls dahr or 
dctfense a d  ritie main action Rave a. question 
(rf law or fact iar  common Fed. R, Civ. Proc. 
a&)? The FCC has no stahtory entitk- 
mcnt to in~nention. conditional or' other- 
~ 5 %  Nor does the FPX o m  a "daLm or 
ddemxw in an zt ion  which has a question of 
Faw ar fa& in wmwn 1~it.h this aetion The 
PCCs motion tQ intervene is b d .  

I d  j The basis 01 t\le corrJRissioner;s' mo- 
tion ta dismiss is t!hat the Eleventh Ameed- 
ment bars thw biuts. The Amendment pn-  
Gds: 

9% J D & ~  p a -  ld the U~~ WS 
&dl uot be consPnatn% b extend to my mit  
h !PW OF &&, C.OKRlEWld B,& 

nne d the Wnia States 'by G3G- 
x ~ n s  d anathw State or B~hjects d m y  
Fow5gti SbLk 

Dr;pvhg on prhtiples of sovereign iunmuity, 
Lhc Seipmme Coiirt lhas consjhted the 
Annendrnerlt " t r ,  wtablish that an innconsent.- 
ing 8I:dk is imrntme hxn suits brodnt in 
fdaraY wl~rts by hcz (i-WTI citizens os as 
by jrtiwm of mother Pcr;C A r A W y  
riana-H?&na Csrp. sr. Fxmy, 4% US. 
4299, 3M, 130 S.(=L 1868, 1872, 109 L - U  
2% (iw) (quoting . !%n~rs t  StatR s~ktd 
~ m !  HoQP~&~ v. WcxJdewm~,  465 US. 89, 

2. Ttrc rule also coinlains a provision for agamr 
i~!ervenrion whew "a pany to an anion rdics 
I c ~ r  ~ ~ ' ~ t u v t d  d claim or ~kfcgw upon any statute: 

imrn~nnity. L R ~ T ~ O  K k  Alpridid aid 
Aullroi.iig IL Mekdf & Ed&. fitcr, rJ3 
13S, 14246, 113 6%. 686-@4, 12% 
L.Ed2d W 1:iW;); MKWG u .&,,C).T,, 
96 F M  420,421 (SLh Cir.l!RS.jZ 

[5,61 The Ehventl; Ante~dm: h 1 v .  
er, is not a b l r l k ;  them U't: "CWtSib %&. 

established exmp!iorisw if% WA A&B4% 
cadem Srlir Hea,dM u Jiad@% 470 T,#?3.. 
234.239.305 C3.a 3142.8M5.87 LEW Iri 
(13851. "Fur emrngde, a$ a *LE 4% rs 
immunity and crsnsnk, ~ta ikh~gt itr f w d  
court, the Ekvcnth hmentlmal d m  EM& ~XW 

the action." IcL RE&&: th$ -th 
Amendment dws t ~ n t  bau ,a sdt bur p ~ $ w -  
tive irtjunctivc Ftrlief agkslst a e&J;%1 
acting in violation of fede~td tzw, $t&Z;1.C, 
9G F3d at 422 (citing &:I YU~CV#,L 3% 
us. la, zs s.tx 442, a t ~ d ,  r;3$ ngxjr. 

T?le putk differ aver whether tk gms- 
ent suit mn g& urtc'ler 8s pW& Pi%@. 
That is a swbze:+nEiai ~tieiytiun, -*\Ad 
by the Supmmn Cccurth ~ m n :  dr?c%i6~$ $a 
Sm~irrSk.~ Tribe af Fb&ta, rt, fko* --- 
U S  -+ 116 SCL t if4, X3d L&L2i,Y;$ 
(XW} aazd XdcrRo u. Cm:r cS;"Lls~ ~~ 4 
idda - If& -, 117 86h 2@2& 5% 

tnw waiw! Ohgir sw&&@$ ,tm*? 
iqo& nibre - tT8. at --+ 116 8GL * 
11%. 
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&g~& wT&?d it& hnauitlJ, "ody vhezv stated V #. State c o d o n  fsin to SVS tQ 

by &e E . T ~ ) T ~ S ~  language or by such c n a q  out it6 t~~po&I?ity u n d ~  Ihk w%- 
~ ~ ! l m i i @  hpkatim b~ text a tim in any pr* ar other wbler 

ki&& no m m  for ang OW reasonahle under this d o &  tken the ~ t x W k r n  
~QW$CIL* EaL Iq- Bmi AtdhOPilv, @KZJ ahall iswe m order pn?empd%g. the 
.%% US. i,k W,P10 31.a i t  1873) (dtemtian State o o d n S s  jarididion d {trot 
$n ar@hd?. c&g or matter within 90 da:t.r, after 

5 % ~  $r;sk of W-n has not cexp~essly *being not&& (or W i  notice) d a:ch 
~ $ 4  itb ImrriurGQ' hy state statuk or 0th- failure, md ahsPl a~rsumc. the xxspc~wiib;lj~y 

quertiol, is de(hr of the State mrrrmisrion under aKLion 
wn&Jm& c @ k  puucipadon in tfie *a wpfft tr, Be p m d i n g  O r  mat'w 

kyitmr~$atiun AcLk inkwonne&on agree- aid  act for the State comxnissinn, 

merit ?pr!bihLion aad approval process on die 47 U.S.C. 5 252,~~)(5). 
&&s' atr15el1t to federal judicid ~ - e \ i e ~ ~  of 
gf,a ~ , a ~ ~  p2sticipatory actions. %is re- If the shtc comission does ~ c t ,  ho&"wvet, 

pw rwpinutiofi ihe lerms of the the Att rmkes deu &at Uie mnirnkiofi'& 
actions will bz mrid:e  in fdcrg wrf. 

In i~rd* &a fa& *le O P n  S ~ i i o n  252&](6) provides that 7(73im"~? a b k  
e7,nqdit.40n in local telephone markets, w- m-~on an;lkes d e t e d c i r , ,  !wsO 
.Mth 2.52 of Clle Act mq~iitw "6ncwnjbent local , smrgent, my puw 
& e h g c  carriers'' (1) to permit other tele- b*g an =don an D p p m p ~ a ~  rdex&d 
cmmmu~iimtion &en 00 UintomonnecC' &trict cou,+ to debarmine q+e&Cf $he 
%r'Lh the inrumbent's network (which pennits ,neets he w,,imIenh5n Of 
eal:s tc, carry be twen  the incumberit's net- ~ ~ r ~ h ~ ~ ,  prohibib 
w r k  x&d the inatermnnec~ing wri?r's); (2) ,view of sta& conanjMan &ow ih  op;,Iwq- 
tn pravide OL~X" &em Y ~ n b u ~ ~ d l d v  access iGg or EjdI,g su  US.^, 
fa wbrrrar.k elemcats @;o intenponnecting car- 8 252(e:1(4) ( U N ~  stak coufi $ j l ~  hlvd j-, 
&YS CAUI ~epckrcge dements and offer then1 ,-jic;ion re~eX' ttre dQn d ma- 
b &r: pblic s a con~.petilive servi~); and mission or re , jdng = - 
($1 On B& ba, nsv entrants at wholesde prim mCnt, under , M ~  don."?; 
.dl te:3mrs~m~catiom 8eiewices otyered to re- 
Ld cwtumars. 47 US.@. 9 '251(c)(2M4). 1101 ~h~ urrverwhelhsing impii,sdaIcln" ct 
Both $nrarnbel?k and new e n h a t s  are re- tllis stabtory st3wc'm mt atiw 
qwired ta rregotiata interconiwxtion agree- ditioned shk w,,,+~Qfi i n  fid. ifih+.g~YI- 
ments in good faith. 47 U.S.C. 5 251(crS1). .don mgo&~csn; w b j ~ & 0 3 t  

Gaqw!ss contemplatec] &at states would and agprovd ~LU%SS on c a r ~ f i t  W I d a d  
M y  m fcnve mpdatary rob in the negotia- judicinl review af tfie 61~ak'5 prtfa'pa&q 
#001 and qpwa i  proms. Companies may &-2ns ..A 8t&, is p ~ f W i ! d + b ~ k  ~ 3 :  
&i&+ aqpemmki UIraugb volu.~iar~~ nern.tia.- q-m rU nr the prina'ynl N&W$ 

plaq 01 ptiw ioo ~upppropris "sea& MY in B& gtaibttl ZXMIW 
w W m w  to nacdbte or &itrate disputes. clear t!aat Va &ate! -Is f+kn@@d@ iwdSr- 
4"l~$,C. 5 ZS~(B); (b). AN a m e n & ,  tion, its kctions be IV&SG&& h bndd 
~f)e l l re~  h e 4  by negotiation, mediation or court. I'het'c Ls "no m m  far k w  6 t k ~  

w4&mdon, 2.w subject to state commission reas~nable c a ~ c t l o n i c l f h  W&UW P d  
npprovd. a'i U.S.C. P 252k). ~uthr~r;t~,  4995 U.S, at wF Ira nt sm 

By p4artiipating in ff& ahitntivln 2nd ad" 
191 G n ~ m q ,  of c0urst.t =?not "requke 

pmd w a G n ~ n  wnsepwt& ~g *A 
8uttax to govtcrn according ta an@=' in- -, of its a,.~anL 
stru&"ons." Weus York v. YJI~ikci States, 505 
U.8, 144, la, 112 S,CL 2408. %21, 120 S ~ ~ p p r t  for fhic caa~km'an L  if^ J Lr &ah*: 

' L.Rd.&l 120 (I=). The &%.th~ls permits Niratfi Cir&t9$ m 3 n t  d&iorr hi ti 

6 b h  to 'opL outw of their replllatoy mles. Mattin, 119 F ' S  ?tifs -+- i%Rh a~~kdn) 
hticvn  25Z(e)(5) provides: Kn F?mm, the question ~ ~ ) M ? t b i *  $XB- 



ages a-.d by larc arbitwl panel u::tder the 9f its d o n s  The crjimiissiam' w&si& g~ 

WopR?.%ppard Vatding !%an6 iact, ? !  && on Eleventh 
TJS-C. $ lea-self, wid id e d o d  ~gainst. denid 
the &ta%e in ftderaf court %'he Court of 
Appeals condudred that such awards were [tll ,A p ~ d u r a l  rriIl.@t ~~~~ +& 
cdonxable apiniz;e the state in federal court ~ \ m & S o m  w t c  that thc pn%mt d ~ i f  
became the z t a k  by pp;u2iapatbg in the d y  a petition for jrr&& rm&w & & 
Raglcllo!phSheppard program, had waived its ~~~s actions, and &ark the W?Yf: g+ a 
sovereign immunity from such enfarcement n ~ w  p;~rty, This rcn&mtion t -. 
suih. Id 119 F.M at -. The statute t ! ~  W o n  WeX6f  k &x?rrtk& gti iapWaqr: 
wiut ~ ~ e d ,  ~ q u k e d  participating stam eign &&&I rnuiew praM.6~. US W e F $  
[XI agree to certain wnditi~ics, including the amplaint mb the COW% kt5 *ret%&a& & tylq 
rubmission ad certain grievances ta "bidiig" to the c o w n k l ~ e i - s  fur P*i l rch  m&$ka 
aebkmtion. Id The siahite further prOVrdru1 tllat rdhm to the dwl1w~lr~n~* ra *&, 
that the arbitration decisions ".&dl Be wb- Eke Complaint rat Xf.  I f  4% W&W 

j.& tW appeal and review as -I m y  fir m k w  of a f&ct%5s whq a e z  
d o n "  under d~apt~r  7 of the Administratire *agency wmld have ua k! nm"id yr 

M w e  Acf 5 U.S.C. 44 701-706. Id dent. &% PC!. RR. h.i?p.. p+ tE&t; fr&d!r 
"{L?]yr requiring ehe states to submit ta 'bind- Shipbuilding w Dirn~~rn. f&$& sj  k&& 
ing' zubitrati~n, and by pmriding for a p p ~ ] I  Canrp hp.. - UtdS. ----, If? %& 
and review under the AP&" the c~urt held, I36 I;.== 7'36 C1997)- 5% mW &dj 
"the Ebndolph-Sheppard Act unequivdy nold true %+hila: pmi+f $w 
p m m ~   at arbitration awards win be fedwd seuie'tkf ~l"a&Wii ti&% b~ &&*g%w. 
j~&cia;1ly enfor~eab!e,'' I& Further, ties in irnyiluadnltt"~g s ff&Y%i "&%&-,! 
~%oug.h the ,slawte did not designate federal S&WI& ?h@ ~ f r g ~ k !  &QR &@ . E r k ~  
cows as the Tom for edoroement of such putma t.0 F F e d .  R. C;iv, P* %%o:F %F= 

a d  it w;as pr,s&le that. aw&.s could tb 6;LfW 'W ~lfxil~tl:tl:d M 
sn f~md in *k the cartdud- rnunity t C  WL &t-+ the Ek@$b& *ha&*%& 

ed ht by pauticipsting in &e pr,ogram UIC pirjes no barrier itn j~ifida~it, 
state had cnnsentsd to enforcemmt suits in 
fdesal w,ln I& tiL CONCI,UStQN 
'kt cwre for waiver here is stronger tha11 n,e rlnieecr 'i4mL ;6):5hQMm 

h'. in &~Q~P'-S'~PW gr;lntd. *fie m s  m d m i  ~q ~ ~ ~ ~ c s ; + +  e. 
h@= tiat m-bita;ltiom enforce- de~ed,  m&i~o&a* g , ~ c a o  t%r &. 

by th;pt SU* 5d;ps on JEhxs~th AmxdwX g~%tt%& ii9 
2Fmmts 8'k-a ~~ ay,m and * g$qm & &&@ &# a p q g  
F3kW may ' '  the *A IE does d&'ea&,t. p n - L  tc, %'& R f;%~, P$%% 
xmt say qticitly eRat if &e setate @apb 19;alh 
in  prop^^ if k subject tO suit in, f e d ~ d  
cw& 3ie Tekeornm~micatio~' Act, on (fie 
oll.~er hmd, expressly siae that state com- 
mission action is revie~~~able in federal co~ut  
and rtnwflere eke- 41 US.C. § 2%(eX4); 
(5). me implication that Congress mndi- 
tiorred sfatdl participation in the intersnrcee- 
tion agmment, process on waiver clluld h&*- 
ky tc clever. 

Accordingiy, by participatir~g in th~, inkr- 
canneaiua agreement p m s  the St& of 
Wasr)~ington L'iw waived its Elwenth Amend- 
ment immunity from federal judicial review 



u$gh the diq- ~ w m  the pirnwy parcis dia. PW,g If S. W&% 
a& 

CUS W&qB Lypma thean&oa to &&s m$d& W F A ~  %WIW @mhl~ 

pam'3 RiLI mt lodged a rapmse m Uc d a  tn 
s 

&!a L 

Cottgrru ww~hd ihe ~elauinmuniaiiens M uf' Im. 3% u, t& p a t r i d  



PiK fir tdbidorn cafapm issues remaking irr the o t z g c ~ ~ m  4th US WM b 4% 

i r S ~ c w . ~ d o n  TIE PSC arppinted ,xn mbitilr 2; %mbg YW tdd aa OH&@ 28% 
C Y 

f%IO1 " ' x  arbiter .ism4 z ddsa'ora tlra D w m M  30, PM- US West p4~a1lrd &E P S 2  









domine m y  fmve qpgr~dorx in rase, 

F I ~  ~ 2 1 l - g  a l l ~ t ~  bd- state a d  

aQB3. Ccnpmk a %trna& Q&#d'Wm b2 

of the 1003 d q b m  d m  -&*Wrn *&& 
* 

~rdl~~~fursklsBai@tiotffi h"1 ak h b  & &&I. iw, I 10 SW 34 (l wj, 'a% %,s 

CY.~CW Q F , ~  i i a t a ~ m i ~ a  

eure iiautmu in rtqpwig 1 4  up'-&k, &thc fd-5 bue.ns in the 

avMding. U.S. Ccsarre. a. d. 2, tWo~6ng for fdd r&w efff;@ h%w& i 

G 





4f Ut$*ee 5 ~%(ae)(Q $'1996). Yk &Q ~ ~ & a n ; i ~ y :  hpfiusaiata" %kt W b ~ e  

p~~~ &Ij@i~n upan the Staxe agmw rn pmicip11~ irt @'re pro- To dlmko 'W 

wws@rvM mvegeigr iwraudw. Upon deciding go r w k t e  r m d ~  tkc Acn. the Satti 

~x%'&wY to review of its U ~ D R S  h a fdd  Qsum: thc CDUE finds "no fc;lom far my W . ~ W  

@aW&nU in 86 252(aKU3. 

FzXIlerlv.1 Cammuniwtiona ~mddran fit- r~oilLeiora, Ey deciang, to take arl k d t t t  xcvfa. h t h t t  

gpigwwd oFt?w ~~+P"cc~==Ic~o ,  &6 PS@. m qency alrOhe SPais. h a  aBbitirrn;l~jrrt%ty f@ 

E~CWCX~& Pmwdmmt i x r a s ~ t ~ ~ r  md ca~rlsuntml xa M d  revi~rw, as pmGdd f ir  by tha 



t i  ofthe ~ & m m  om tic& ahif FSC,, as m ~ m c y  gat#$ ka wCw 

A& 

Acco&@~~ it is hrxby ORDERED rhat @a Motion Lo I n l ~ ~ ; r ~ [ c  by fhkUrss'z;d *41~@f 

grtarawia mi the F&md Camund4c4ns C~&iis$uion @c~&"x:a NO. $1 i $n :  GGUSawmD 



PlaXntifZ U s West :,~omtawications, Snc, , CaM S W e s t e )  Prt' f~zg~ 
-k&ixs @&$ion acy8fnzs& dedcndaxats AIBan. Tihorns, Hancy Boyd, and b i ~  
@@@~ge, aFo 1.n *h>ei,r of ficbrall capacity 8 E i  rsew5sa.z:~ o f  tka Swa 

Ww~b1@:ra%: of2 Comnszce UtiPitf es Board (the eaBsnx.'il ntexaP,ersMj , 
&'%'&T Comauniaations of the Hiawest, Enc., (8aATgT"t), and RCX Matrara 
hoe@%% ISlkan~mf s s b n  Services, HRC. , (guMCIeV . BLekintif S' seeks 
dec;2ha.arsi"t;q and lnjuzrectf ve re%feE under 8 252 ( a )  gi5) of Una Ta3a.- 
~en~unbrt:&tlons Bct of 1996 (We qtactgaj, 47 v,%.c., s 153 m a s . ,  
&rad FfFl$fkh and Fourteenth Jmerahents of the Uflited Sb.9;a;?s 

C@riskf tutian ~~sracerning f aatarconmect9on agreeaadts axat the XOWD 

m$%$t:i,@s Board (We wHPoardeQ) arbitrated Pzewceen '0 S Mesi2:: and MCL 

lR@ 13 9 W q t  and AT&%', The complaint cites 47 U4.SI  C, $ .29Z Ce) * 
f & f ,  the constitution,  and 42 U . S . C .  5 3,983 as jarfsdircti;nna% 
bbaa. Defendant Boarti m e b e r s  U Q Y ~  to ~ l s m f s s  Fa&. B- 

@a%C-;ffipn   BE^ into question the const4tutboaaxbXty of ?ha hi!$%, 2 
gF&q%t(;?d the PJn$tad Statas oE Aaerfca Wndl ItPLe Pefi~%ra>~ Qomulx&~rn- 
t LOR& ~ ~ r n ~ ~ s 9 0 x ~ ~  m a t i  on ~10 intervene. P ~ I P % E ~ % ~ E ,  ths $a*i~ewe+ 

x%oza, and defendants AT&T and X&:E resis% the Board mowersd 
mathan, and oral arguments were heard. Tlha motion i s  ~t.tbfniXkod+ 

DEGCWEIS3CO~ 

Ykf n?; is an isctkon under S 252 (el ( 6 )  #of the l!ic"t;, ~@%kf X P ~  

review of interconnection agreements bekween U 6 West and &F&T 

sr$d B S West and HCX. Section 252 ( a )  16) provi4rs,s 



Zsa w, in wh%&~ a S$ssbee P a ~ i . 1 ~  kcs a& as dfjesaf-fb~& An 
gf&olgceph (68, khe p r m ~ ~ a t n g  by t-he ~ o ~ & Q ~  uflli3~ 
P;IDG&I pangraph md a ~ y  Jud.f.aSla% r~ew%apb- oB C & ~  $8- 
~1;~;9n@@ aetlpons: SBWFAPP be %he exclusPvg~ rr?me&ies far a 
Shake cdmfssi~ra~s %a&l.ure to act. Isr any csase in 
whgek a Skate czc3mi~sis~n makes L ~ L  dteP=ermhept%on uuldw 
t h $ ~  aeaeioxa, any party aggrieved by such Qtsterminat5..an 

be$ng an aation in aw appropriate FederrrP diskrfek 
acrurt ta detemfns  whether the agremient or s.t;akermelkt= 
meets the requk~menks a:f section 25% and %$s.s;,o~tiogl, 

Tu foster competition 1-n local t.elzphone service, *k&a 
%~papb@% a duty on incumbent Bacal ~ s ~ ~ h i a n g ~ t  carriers t o  negatials 
in grrd $ai$.h vith new entrants t n  arrive at agsaenacm%a concern- 

fW3, , facillf ties access, intercanzna@%Pcm. msd resaxe 
of semi~es. Pursuant ko the Act, the parties may entelr: iint:a 
'vaftrll~~tax-y agseexnents that become effective upon apprwal 223- %It@ 

raspwnsible stake comfss ion ,  or, failing negotiation of a 
' i lv~1,anta~ agxreeme~at, any party to such negotiation may p~t5tltan a 
Gta%e, @onmission to arbitrate any open issues. Sg&& BJ U,$,C, $$s 
25-&(c), 252. 

FoAlawfnqr t h i s  procedure, IT .P Wese recehcd iataz~ann~a%Loa 
~ @ ~ d u i i ~ t ~ ; . a ;  flrwi bF&T and MGI in !March 1996. After rrallsqokiatho1~~ 
failad to res09ve a l l  outstanding issues,  .&T&T and MCX fi%& 

i 

g&titions far arbi-taration wi th  t h e  Board,' Arbi%l:ation grtrrxeaEz$h* 
3,~1$$8 aacurred in khe Pall of 3996 w i t h  &ha Board fssrfing iks 
$&&a1 asbStsation decision on Hovember 2 7 ,  1996, U S W e s t  

s%@cut@d the arl^ri&aratad ;agre%ements an Dace32ber 12, 1996 aqib klka 
BOG.%& 8911p"~~rovec% the f fnal interconnection agreamrsmtrs on ;Farzuam 
X 0 ,  $997- W S P P e t s t  filed t h i s  su l t  on Psbsua~y 7 ,  1997 

Xn. the motion to dismiss, the: Board nmIrserrs cohtrrrad *&at 
%hfq are fmurre from suit  under @he Eleventh tbznznbent arid thnk, 
@a tka e*on& that 2 5 2 ( ~ ! )  (6) is an attempt to zi"P~Bgat22 X&witb+li~ 

I The Board is t h e  IPStatc cuxnmiasianH in Towa fgir ptrrpclPm 

as of  &he Actt, See 47 U.S.C. § 153(41) and Lawr code 3 4 3 6 , 2 ,  
[ 2.99'7j - 





a f  is based an %%a idads tha t  are p a ~ 3 ~  
f&~'~rra% asuztzts a~wjoin ~a~omtinaing vioba&Aon f s 1 oE fedesal 1 
f d g l  ntztisessaqy es vrindica%xs the federal fmt~re~ir :E.n arssuting tha 
swgyetsraay af ' U ~ a t  l a w n a Y  G D  V. M$rn@ksurs 474 U.8. 64,  bEl 

g3rpaa1, 
a: a q e a  with 431s resie@Bmg parties that Wplpgte 'Efou~g 

&l%aws tb5.s s k x i t  to y!roceed against tkre Board anemlbters Ln thaim: 
~g15cirnf @apacb&ias. U 8 Wont has; not sued the sitate of Sow& or 
khls: Bsaxd. InsteadI it named faldividuwk Ib~eard mel&tsrs, %ie&k$fig 
~ I : D S ~ $ C ~ ; ~ Y F ~ .  in junc%A~~e md ~Ie~Iarttory relief gar alleqied viral&- 
QQCans of faderall Lawo Although t h e  Board ~rnexuberis contend l;lsak 

GZQ ~asr~plai~nt  seeks complete retraaapeetive appel.9.iate rev& ew af 
kbs & $ ; s 2 % ~ ( 3 t %  sctttfoas fw arbitrating and reviewing int.oxcan- 
n&ati.lcmn agrecm,ants, the statute simply a~tlhorizes t h i s  r=uurt @%+3 

de%umifie whether the agreement * * meets %he requiranefids of 

$P&&&li"a3, kau], 47' U. S .@. S 252 (e) ( 6 )  . As a r e s u l t ,  tllis casa 
@$%l;3eks $0 vindicate impcartant federal rights, and thus  f aJ,l& 
%q%&E&ly %@&thin the doekriae of E u a r t e  Your113.~ J % n d A u  

d 

~ D D ~ W B  Bnb5ms, 68 k.ad a% 256;  ,- mJwan vJmma 
G 5 X ,  667-669 (11376) (holding that E3evsnk.h Azaenclrrr&~lt 

da%a,hat har s u i t - t o  eompeY future state comp'iiinace.wi*kJ1 fadsral 
akandards gar processing welSare appl icat ions)  

Corat.xarqv to the Boa,rd members contentions, rltei their 
Florl.da w,Ellorida, I16 S.Ct. l.PI.4 (1996) or & 

I@@&m&q,#rs ~ r i b e  sf-Tdahs, No. 94-147.4, X997 5un, %J$bOS, $5uana 
13, 2997) altesa Ex ~ a r t e  'IIounq. lilthaugh #a Court in 

h@M that "where Cancqress has prescribed a d~'k2kifad emad$* 
a3 %c;$a!aa Ear the enforcement against a state OE h skakukori2y 
ggaaka right, a court sPI~bu1.d hesitate before car;%ing ss5rle klxow 

% i ~ i l & l i s h s  and permitting an action against a sta%~ uff5car 
izaned G ~ Q ~ L  m a r t l e  Yormnq, Seminole Tribe, %I& S,@t=, a t  ;l;ZJZ, 

act does not prasene suePi ra detailed r'm&Pa2. schw~e, 
X a l ~ o  agree with the resisting parlskss thak even if an $:g ~JJJ~~+~HJCJ ac t ion  ware not available, thfis cocrt w~au2.d still 



j%3~$~&P@:Pon aver ~orard members: (ennd tha EWE& 1.f fLb 
wa4rr~k a &@a& patrity) beeaaase Iowa waived any Eleva~~th hetz-etnt 

kwmif;y w$aa it chase to arbi$riata interao~~ne~f a6n ~1-1aaq~a 

&tka,k @$a ~a~'cLUsively revi~ewablke, Sm fsdlaraB court under $ 252- 

9 9 %  (%I am13 [b) rather than leaving the arbftratfout function t l z  

 ada atrial Comun%catione Commissisn pursv~almt tai S 252 {ei )  (Sj  " 
& skate wla;i.tres i t s  EEeuelntR Itanesadment imunity  whlen it V C I ~ U ~ % B ~ ~ -  

$y participates i n  a federa!, statutory scheme tha, 
&bLs tsew, c o n d i t i ~ n a  partisipatfon on a stztezsc 

staad. i n  federal cc~nrt. =elmam v. So~djin,, 4 

$733; gamin ale^ ,,Tribe of .F!erdda, 116 S , C L  at 3.128 (affi:mtPng 
*SWt&s BAY waive their savereign im.mra%LB;yw), Ey' chor;rsin,g ta 
p&zticip~t:te! in the arbi t ra t ion and app~sval  scheme nobi%hsd:anrd- 
$aq %ha; orxprass provision for s,cclusive federal juriscEict,f;n~ 
fawn ua k ~ e d  any claim of Eleventh limendment imiun,i.ty Eroml- beea~t- 
$ 3 ~  s ba;ie,ndant 5.n a ai; 252 (a,) (6) action. ~r,cordi,rs~flgf., tile Board. 
R@bl~,W%s' mation to dismiss will be denied, 

*Pha U ~ a r d  members, as part. sf their Eleventh! Amemdnonk 
&rr;y-as~,t, contend t ha t  the Board is an indispsns~~blle  party uhder 
l&B, $4- Cfv. B. I9 (b) , t h a t  it carmot be made a ptarty beeanraa of 
kh& Elwaaakk &wePldment, and, therefore, that t ' n ~  snl=i?re case 
&hutufd be dismissed. Becarrse of my kul ings  crn t h e  EX DX&&~", 

n - ) - - _ _ I ( C I * r _ _ I ( _ _ I ( .  

li 4 7  X9.8,C. 5 252g5)  provides 

841 Camiss5on to act IhP skate %?%XI =at-, a c t  

X f  t State c;amwission fa i l s  to act tu carry out iKa  
r@spn?zibiPity under this sect ion in any proceeding or 
othbr  mat ter  :tnder this section, then the Cumrn$ssion 
r~haP1 issue an order preempting the Stake cosuni~si~or~~s 
$~&xiadic%fon of that proceeding or matter within 90 
days ae'tes: being notified (or taking ncttic-a) ai .~;;ttck 
rt-a ixurs, and shall assrsme the rt?spons.ibiXit;y of ma 
f i ;$%t.~ csamissioma under this section weth respect t r s  ?,he 
praceedi.ng or matter and act for the Sta te  cc%missiaa, 



BmIMC% 

M,fentBafi.t% ,bl&.an Thorns, Nancy Boyd, and. 



eH ra-iE UNFED S~A-E$ ajsTRacr ~oksli~~ 
F'OR THE Dlc$"BWlC% OF C Q L a W Q  

Chril Adzan $ 4 ~ .  e7-D-152 (Consolidated with Civil Acllar. Nos. Sir-0387.97-0-2047 
&mi 97-a20g6) - 

- 

WEIEII1'J. HIX, BRENT AmERFER AND VlNCENT W K O M K I ,  M*- 
COMMUNICATIONS. CO.. IE?O.. M W  INTELlrYEr OF COLOR#X)O. IhlC.. TCG 

Q, TELEPORT COMMIIRIICA'TIONB GROUP, INC. AND ICG ELECOld 
GROUP, IIMC,, 

,+M=wzS-e#.-?awM-~-- ----..----U --*x 

3416 MATE@ mme before h e  Csuir at a heariog on Odober 15.1997 upon 

'MI~$#B DIjmiss filed fry the G~rnmissiat~ers of the Colorado Public UtiiBies. 

Coc~mi~~lon and ihe Commission itself; IC,G Colorado awi 7itIepart mmmunla~i5ns 

Gr~$up, in%, nCGw) and MFS intelemel d Cdoradc. Bcac.; and the RRotiom for 

t%zr&alittatkn by MCIMetm Access Gerulw. Inc. and AT&'%" CommunicaGons d the 

k4aunih+ Slale6, Inc. As further k?xp!ain& by my wlktgs at the hearing, alld wjwlste 

wT& @fJ&? nilt:qyi$, the Ccwrt m%es the fcElowing witm ordes: 

1, MwPr'aaa Dismiss by the Gram~~'as:sioyiie~ ~jrf the C ~ $ O Z P ~ ~ ~ O  BujbPie 
Utilieos Gcmmk,i,ion 61ed in 374-1152 md N~Q~QIE In Oicmlxt ofthle 
Cztslomda kuhllis UGtliaas P&m~~!saUgtbn R"ii(acP 8171 %"Pdag4By 

1. The Cammksianers in @7-D-4!52 and %the Worndo Public 



mmdrnent tg the LVnited SMes CsnstRution,. 

2. The motions of the Commission arid its Com~missiunew are 

Gam~~iYssion@rs waived their Eleventh hendrez?.  defense based upoo Plt-132~ active 

p%i$i&p~osr in the arbitratiorr prams% set for&h in &&ion 252 OF the 

T~la~mrrrr,tva~catio~'~s Act of d 996. 47 U.S.C. 5 252 (1 998). 

V .  FCafida, I 16 %.Ct. I 11 44.1 '123 ('1 896); sg 

w&y~~icatiouls. Inc,~. Reinbold, Ciukli AMon No. Al,*Q7-25 fD.,iQ%D. 

3. In additlo 

the Court finds that the ex~eptiezn to Eleventh Ani~?ndz~rrent imrn 

swbtSr@rve~S8 of federb3R bM): 

$4m, 4488 jlBfh Cir. 1995) y[d]edamtezw gijtldgm~,nk are mnshed 

~ ~ 1 ~ k r a  ba issue an iPljut~.@:on . . . . [djedamtok)f relief is p r a ~ ~ G t k  

~tltcraopk a 6tatens wment viagation of  la^"). 



I!. ' TCG'. and IMFS1 Motions tu DiMiiso 

5. TCG and MFS movd to dffimks G@ur&~ $2 l~.ilsd "5 3f U % 3 



. f ~ k f r s ~ s  dalms arr.alti8 there has been a final dedslon by the Cmrn'wr;l@~ rq-aifdh~ w&w 
word compmsatfsn and [1P S &Vmt Ras exhausted state wmpensation r@~@f:fi-2&, 

7. With resped Ya Cs~!nt 72. the matiam af t"Z=G MP$ 

QR&NED IN PART AND DENYEb 9N PART. To !he sxfent the 

dismiss is GRANTED fbt the same reasons as 

Circuit in made clear that such due process c%i 

more par%i~es!adred proteedons of the  takings clafrn- 

-in &4afteria!&v. Bef. of Cpurdy Comrn'~., 

However, to the extent fkae Count 2 2 alleges due procei 

the twkings claim, the motion to ddismis is DEMiE3, 
I 

against ~efendaht BCG Be!ecem, I 

pamgraphs B and 7 of this BpllJ(er, 

8%Ipklllt@d 8 8  the hearing &hat if dl$ no 

Pfb"G and MFS. 

&%mended Complaint csr r e q u i ~  iaxefp 

era DEMfED, As the G@oasrt msm duEy exp 



cawsaat datemsiwe them c\;s;lm under the standarefs erf Fed. R. Civ. F, 12. 5% Wufi 

h s  ~ ~ e t s i t s k a d  a briefing and heasin~tg si-%eduIr; 8o address fjhc merits csf ti $3 

d&t%e;. 

I I. Defendants TCG an8 MGF sh~iil file 

r$ln~~dcd Cafiaplaiiit wbBn ten (4 O j  days froan the date of this Osdezr. 

I f , ! .  Mati.?,=hns ta Corn%o9lda%e 

12. 6sa September 29, IQ97, U S West filed a Car~ip1ain.t: naurdng the 

C~tcrado Public Utilities, Commis i~n ,  Vie Cclrnrnissirunan; themuf, AT&T 

$e~imq, doc. as Defendants. That matier has been d 

"1 3. on Septemb@r 22, 4 997. 

-&=a 2, d @ W ,  84CO flied a wriien niiafiuw fa wlnmllrt%a.te its Czir1~pMart %4h 

wraooAdat~fi wsw, 97-5-4 52 and 99c0-187: 

q4, The Court G W W S  the rnotK~ras to csrtsolidate, 

O@ebew 22,4 89% Dn whE& lo n o f i  fhe Court 

-5- 





FOR THE D9ST'RgCT' 0% GO 



Ahy G. Gsenil 
Rl~ibb& P If! 
S o ~ h  Ha!pm 
HdOartd & Wart 
OC i'3BX S 

Mama HiimMeM 
U.8, kpa&nea of Justicr& 
$01' Str&, td.W,, Room 1039 

i 

#ah@@m, D.C. 20530 

Dmtid PC Mumy 
' A. Repee Callahan 

&!lwa F~IT 42 Oelhgher 
9 d 85 2'3 st .St., N.W, #3(919 
Wa&hgna@~~~, D.C. 20Q3&35M 

' @hafits B. Hecht 
NI*B~ dls, i--i-.se&a 
$8Ct37%.h St., 8V46 
@@16;~113i~~ 8f1202 





_ "Iri 
wkt& m m&%% 

V. J;, Hullhen WiiLim Moore, and I. CLintos L%fi$irW vxd in1 ihdr *m$iu pr 

Cornz@siouxrs of rhe CommonweA&. of Yirgi~ia State C o w d o n  Covrunbsiim hrm & a i l ~ k  

The CDun will also consider intewcw: CkfendMt Vi@iniff AVoWy (im* C~dm*% 

kcr Disniisr. For ihc teasuns stated below, the Ccvn s h l i  D M  DETp?.,w]Imwt' MM@fi m @&rnis~- 

7-rrn$i A m -  

The Tprtb &nnend.caent w U~rGted '-- S t w  6 ~ ~ ~ ' ; t " ~  &L "%@ pY*m ilia &&gM& h 

$he United States by the Camthation, nor pmhibitcd by it h thc SW&,  #&& ~d %% tfyt 

mp:tively. m w the pupla" U.S. Ccwc amend. X. To 8nd a, violslim o f ~ u :  Taah &#el% 

the &lfouing m a  bc me: (I) the cb~liengd stature rcgubtrj %W.W StateG? (Z f  the ik%*iI 

fqp&&on addesscs matteas which are indisg~rn~bly *'zi%<k,t6 aE Site m\~%i@>&iicy;* and C4) * 

opemtiorls in the are225 of tradidoeal governmental f~ocdonz." '&o,ud 



tader this c,ec:Gow, my q e v d  . . . may bring an acdw I w  the appm@m Pdcmf $:R* 

c o a "  Ew 1985; Act, 47 U.S.G. Q 252 (eX63. I%c Virginia C~~r~tihftiatl &quire?:, &Alf ~liw%& Cp13:~ 

T'he F d l d  g o v m e m  d m  not b v 2  th* a*ey ta c)sr%pel a SQgt ti, &dminher @ f&mt 

173% (1992). Cow- m y  not conscript the state governmcne s i& s ~ B ~ I & .  SDS WAS, ae 

, 178. Congress may, however, offer Smas a choice. Wen i2aagxe.s mkw a we 
~&i& blk d e r  the Co~mmem C h w O  at-Statt m y  foeg~bza ~t;&ui@ ~;Y=I% ta Ce&@~f 

m. @- ~PX 8 '93. 1pl the a l t e - r d ~ e ,  ah Sfm may f k g ~  %'cdmIty d 1 k r 4  m&,i%~ xt& i5;5 

456 US. 742,764-765 (k982jZj. 

C a d s s i c ? m B  a p m ~  the BLW6 dws mk &a.m wh6da m 

h e  Co~miissiolm lot the State. r(ns*& tke t! '936 Act offcrs ap;grk%~d p%%m t'w f v  {a ak-3  d%ixq7 

may recure appwval ofaeir agr?2emeaE or resiiiutir~n eftmy dirpaw- f f i ~  fa-w; ig  IT^ ~k2hg 

commission which shall qpi-ovc or rej- submitted agreemen&* & ̂irk tQ% A$%+ sh7;"'"~~~ 5 

24J'd(@)Q a). Y n the eveat th5 Staxe marpmzi?sion abdicates 'r@ 



tiw w a rovereign). The Comnnissiorneirs may dwlirii to akministt &~-9'dcml pmsmm, 

passed ~h 1996 Act gamum,t to its au1hei-y gaeatler tkte Chrrazp,em Clam. The 

U.S. CG- amend. XI. In eifecg the Eiewnth Amendrant affordr immunity ta Swa lmt 

ecrtdn 1:.uits--~oweve~ a sate and its officers are nor entitled to Ele~enllh Amendnrenc pwt*fiakt 

sir g&%?&sml to brjrg suit *inst a mite oEicer ha federal court u, emwe the oEecrSs cozldun k in_#. 

rt;~rwrglW with f d e d  law. - O B F ~ ~ . , W & ~  2165.Ca iH4, l13 t  2. k4 

(E~94~h1cuura9 @itasions smioted). Moreover, where a state hrc.5 ~miverd its immauitity, a case agdnst 

it m;j5ljjy' gn It'--. 

ci%rnidcrial~; the fa~tti of Cis case, the Corn m w ~  resralve ( 8 )  whether m ~ _ a d e m *  wd <2$ 

w l ~ ~ f h ~ r  PJrrc Cornsaissionea waived their s~voreign immunity. 



*&f&&\* corn& consktcnt with the Eleventh Aine:ndmenZ [to] enjoin state oi%cids re t;".r~fakm theif 

&&we mndiza the requimnenlis of fedem4 Paw." Q t m x ,  Jordaa 440 U.S. 

ki krx mS2 !3ccixm 

net'%; fcfkrence ta review of "Cornrnil~sici~" aceio 

iw~&&k W y m  ,438 U.S. 48 (1 978)Qxrtnitthg, suit a.@?jkw 

an be~m it dm fdk wifl2lilr;i 

1I.SJkt 1102- 

2. yl&ver &- 

Pe sum rnn8y wive its immunity in the cant- o f  a 

473 US. 234,236 rr. I (l 

Wqdfiwl indim$ion doat the State initends to cctlrasent to fd 

Qe &&* by Eleventh Amendment.'" Again, he Cenmbsion 

p%mu,%rit to &8 1996 Act w%ch plainly indicates that review 

-- 
$"A mm milt is available where a phintiff alleges 

1 117 §St+ 2028,2043,2046 (1987)(03 

4 



%File not con~mliing, cuther district. coi~rts k c  si~nilnr& 

Civil h. 4.1-97-25, slip op. at 7-81; 

U J ' C G  Seattle3 97 7L IF-Supg. E365, I369 P . D .  Was& t997)('T%~ srtarae m k a  clew ~fir&t )elf g 

-1 * 
m t ~  accepts C O ~ ~ * S  invitation, its actiors will be reviewzbie in ifedloriit W W L ~ ,  Ra%iag %wi$a 

it3 f%\rc1:~dh h e n h e a ~ :  hw&y ,  granting the Defendants' hf6&31s t~ Wjsmjsis, Q)jm ahk ism %*& 

T@g kX3 tt~p;lmgd8&. 

For &e ~.easohls hereir~kfo~e sated, the Court shalt 0W.W DeJb~~dmrn" b%iic;rriafi to Di~miss, 

Let &e Clerk send a copy of this Order to all counsel of cccrd. 

NOV - 7 7997 
rrr(.*"curr-- 

DATE 







principle of sovereign bimmity dxx&bCd CYl& Ek%~&lrth &mH&&aC 
. - 

5s not so ephme-rd. as to dissipate when the ~~rnbjwt @$ 

-+. 
an s.+ea . . %bat is under t h e  

Govermnt 

Eat s m q r i i s h y ~ y ,  ~ G M O V ~ G ,  &Oil& 

sbaoluke, Zn %ac&, the Sapr 

Stake may esffeeeuate a ~a%.v@r Of CtQI 

state a tat&& oa eoustitatianrr.l P X O V A S ~ G ~ ~  @X1 
. - 

i t s  hmnuoGy to s u i t  in the conker% nE a 

&%Es@Q&H~ S t a t e  B0s-p. 'i'~ mmr 473 u*s* 
asas also SeA -- 
have wai"*rsed i8:s ERe~rtentIh &xuern~nt  -%stAkp 

the t e x k  as [wif%J leave no xona fag a&y 

[ LnkexrnaX- qpltsrtations and cF4=(nkL~nr~ adt-,$@d) + 

KsTgT aiad adgCX wsraaexk Chat MCUC s&%$&d k%@ 



agreemen%, aLkhex pa"ty 

coamihjsion p a t i c i y a t e  in 
-< -2 

any open issues. J& 5 2521~) 6 fbj ,  3 % ~  

limit its -?kcae3.ew to t;ba kssltea ~pnsgne;~k?lrd 

aompBete i t ~  tsescrbutirasn 0% *t&e disput;& && 

after the ~cx.p,ze~k- - Xd0 5 232(8$#93* 

agreement ado@ted by wegot5.&2P01~ ss 

fog appxscowa3. %Q thls Stat& n.omd~~iQm." % 
*;u 
i' 

seckion fuzthez c x p l d n  

j~ariscliction La review any ackgalat sE nb %take 

app.rowing or ze=jw%Kng na a g x a ~ a t  aad*~ 

252?e](4)* 



,~pon~ibLlLty tyg the Hate c a d + a i c n  sn&r 
.f;i&a section w i t h  zespsrat Ba tbs. p,ri~fse&ag ar 
matter and ast for $he 5t~lka C PP~QB* 

~ . Z L R P P ~ T  of jndicihb revia%! t 

Jn a case i n  which st 8 
*i3eoer%.bed in pazagraph (9) 
the CXC] undez such 
jud&czFal review of the+ 
&a the exclusive r 

ta?&~h a State c o d s s i o n  X&&JI:B@ 
under this seation, any p a  
such dekemlaatiesa may bz&sg 
*appropriate FedesaB d..btr.&ot csu- ' t ; ~  
determine whether t h e  agreaent a,c s2&%&@#nE 
qects  the requirernenta 02 sechkan 251 wfi % k + b  
title and t h i s  sectiona 

a,, 5 25%(& ( 6 )  - 
TO the: caurt'a hxo~r*Eadgar, an& ghrae 

confronted whether  252 viala%ast tba 

three h a v ~  reasoned that t h e  clabst? $la$e3irdiafik0 

e lec t ing[  ta participate in the 
;,: 

waived an$ Eleventh &anmen% 2mnakk:~q 

Z997) ; 415 We 

[SmlBs W~Yb9a. AviCJs 4 r  1999); 

offering sta tes  a choica, the CGUE~S 

state weglwctsl ta regulate, the FCC wLAl 

easpsnsibi.lXticmtr, Thue, n a%ai=aes 

role merce3-y defers zegalotisn t t ; o  kfte 

s t a t e  f o any typo of of 29iciaI. saaetPcan ax , :@pro&~b~  

5 



MCUC insists, h o n s e ~ x ,  zh&% L.4o rti,cs;&c;jia W&E, i a  f&a$d 
4, - 

cexrpdlled. %lra%?oatlLng Xr;u$h C ~ a E k z 3 a  %&er rsdk%e v%%*ah $"%:%I 2%2, 

seac main%&ns thak i t s  a@tSons; %&re 'no% *e$&sab&x;yn I&& %f~nR 'A% 

becauass of a x .  an. Stak- 5s 62-1x0 $;ltfS f Q2-333 ,@, ow$ r@qa3&%$&%~ 

adapted by the C O ~ S S ~ ~ ~  ttr~fza~tnd~~~ f O&d&? * &%%, &a O ~ p p a  0$ 

~ots. to D%SXUFSS, pp. 9-LO* j  at, aoswhg at$%@&& %h&% g~&%se~ Paw 
.r: 

even coasPe~b paHZicip~Zsl-cls)?rf s-ka zeqof rc~wr*t&,ik Q&Q%@~ && Q $ ~ T C Z E ~ Y $ ~  4$0 

cc3sn:wezA a federal "op6-&I* p x q r ~  ia%@ s"t; ~ $ k d & $ a ~  a@@* Z$  %&%% 

were %he C W S ~  mty legLsl .~t  $.va ~ a i & m s ,  ~~a,~a%a&Lr?pf & a &  by' 

Congress +a be vcu%uatq &ad to e U a i k  w&%v@~ &;i Bh#sl3rva~rb 

. tlrriBaetera1 state a ~ k i e a . ~  Zt shp3.y emsilak Ervrr tb.e,$ a zp%&$& 

pivaLB. i'tsclif of the opporf;uni4,lirae ax%ctsntS@d tt3i  h% ky ce&gwa&@ krat, 

iilt the same th~, avoid madzxkad $cd,crclZ scwLaw hg Bnwp;ibAt*/$ b$x* 



federal program. 

NCUC~S argument, *the c l a i m  r;tQ aka%@ 9 1 ~ %  

allagatian:Aof w a i v e r  at. s o ~ e r r ~ k f i  hi%&iW; 

stake h v a ,  i o f  f ka 

repeatedb bn,-t.ruc& khak 

mnnek aund ~ P ~ B Z E L C % ~ T ~ X P , S  LJ, aaoh%&i%ja fi@@ '% 

word e%d6ice! inlLegedky ytmor;ta@ gay 

m%e, %he serangth o@ tk 

ac%uaP effect af %ha prc5v~sAi3a~, $$ 



%bade% "a& eeao&eracls a&&tz.k~- ?~II&% &% Z$@%akA@&$ g b g i %  #M&$&o 
J&&Q&~ %Ls* 

828 (19849 OB~QIX:  $3 Z32(&)f5jr bg &Q&%jh @%W&B &@", t% '%*- 

pair,-& in the c r e a t i o n  m,B ~ o ~ $ ~ % % & @ b  f %?be k @ k @ & @ & 8 % & ~ & 2 # ~  

agre-.em&,, the FCC assamex L;?~Q ;9c%$o&n~of%,fiky %&%b @@ 2&x;%B&$ -- 
fw'tt0Ew~~t3.cgat af %he @ka't;tsp Pl%$Xe C P ~ Q ~ % %  wky b&w@ Jd%#&*s@& %M 

w m d s  *shai'BLBM and "gd.%" &a its.3=dw %a w&a~sa@%& %&4$ m&*&geahe 

rscarazse against the skake fakBa%@ $a parn:&aLwkeh 

jur i , sd ic t ian  over "any c&darsa i ~ f  &Q%~o:% bg WEZK Yi;\&ki~x% E%.%.b& &%'&z%&%$ 
.. . 

--.- - 
The court rocoqrirm %3iat.+ la ma 

eart8c;Losh R& ax% p a d  tba %%%af;k 
cangrese A B . G W  conastiXutk3~&3,. $ru*xLky tf.a a%*%%* 
~~gwrkaaib l  is nsaneT&tl@rs $n&w99m La f i~ls@&*ekW 
252. 



Fina l ly ,  if the S&ats com%btasd to W&B Aka &%%:A&@ @W&g gkgt =&$, 

even af t e ~  jadick'ali irttsmrema~cspt, tha S w x e t w  i@-t %xkke$Lae J&@ 

dirsctad 24 presc=r%a pxaeed~xa$ ~mG@Prr %#h%eb G~~s&w&%$& 
e. 

ollruld maur sn the 311tdAa.a Pmdsj;, && S 27504d) ( 3 )  $34 $9&$ 

On the sixfacer, tihe fDE$B pfa*$%%@ 

af%bake x e d y  under b~IsPl i s  asasntiilk33y %be 
. - 

-$= 

signif icaat digferencas e x k g t -  E ~ G - E ~  $Its S%1kw6 

negotia%Eng pax:ty to c w a ~ k  ~b#rg%&g~~, 

Pe%ecomuwica%ions Act, the 

&st imp~rtankly far yurpn&au o f  the . $ f L X q l i ~  
-i.! 

discussion,-ond@r the temrt af EG@%r 4 ~ta%-&lka 

~&E'I~o federal court for ask p&r%%c&p%h~g  &!k. 

ffkzay do &XI $net gpolrki~$.@hQ:c* 2:PlhLs 

Seminole wP $he Supzeae C ~ t x r k  &%ad&aad my - 
with the succ.bet comment tba% *"i 51% ~"&rBf%g@Ic:dd 

m a t  ceoawerrrted $0 the t~udt;~'+%LLft S ,  Ct .  at &X24b 

f%li.faws Zgm FEorida'o 

su291~Lk $0 t h e  mudate of 

TCCRA, a eta.ter was sutaj~.t=:e to %t?ldexaX gr,&*z% NE&~O~AQ%~B% 

9 



QE fercd by Congress. %%FB d . k ~ k I ~ f i k & ~ ~ i ~  $&&%z@%lrtr& @&g+ 
-& 

Telccsm~1nbcaCions AG% £ram can~%ikak%~a%k ia$ w ; ~ ~ ~ ~ ~ y  

a t m e  choice reg;?ggdhq a *  %hay case,@&%$ %@ Ed@&& 

xw&ew of its; alctisza, 5.a fiedox=ssJ. &%Bc$:,&Gz GEL~~I$; I& &~,&P&&B'& 



alee to be part of 8. statataxy  schwa^ babara sacs:& eb"jt g w ~ & ~  
. . 

principles;-of Ex Pace Paqw aad - a r @ P y  &wJlaffltd %a&& ea&q~@@% 



HWPZUVBT~ &W 

bwetr%ae &a mLf4d ~aagk%, ktc&%& 

staee landB was not. tR& t GO~IZ%W~~\&%@& &&@ &WW:$*%g. 

Es12uatinrg the  seve~@tZ opbnhf3~~ & @ ~ 5 a i ; ~ x $  E ~ ~ ~ - e h & w ,  
seven ws tha alzsticew expuaaasand  ha&^ O B & ~ E C ~ ~ T ~ B & ~ Q  %&$E .. 

g O b C ~ ~ n ~ g e  J,, CZO~C~ZZAWJ, j o i n ~ d  aa%UaiS 8* apt& 

a 2043-48 [Sneaken:, S , ,  &kl-ac@khgr $w%k&&ig. ~f % $,, 

Ginsberg, J. , and Ilreyee., S* 1 d 8  , t h e  agg,m@$$&i$ 

review xemeine; "a stzaigkf Po-& 9-rnqi;dax ~ L G ~ B  *~(~?i%k&%g & g@spt~L&$ 
C .  

alleges an' angcing vlo%(tt&an ~t f ~ d e ~ a t  l ~ t r  %id ar+ek-g @@Xi&$ 

propexly c@dpao%sr.%sad p~aap~it.tzkBm~ * aa $5: 2QCP i@*e&kq$~ 8; c 

concuzelng) , 

r tks plattire of the rtJPcf saagh& ar g 2 & ~  f&@g%e&ge @ o f  k&e 

qppSbiee&ion of the doatxPrua mdx % h # %  &,.Be #-j:g$mrca%@ iiaE &%@ 

3ndiwidufftE eoIDxrn5seti~r,er~n a s k  bi.dG a 



NCUC scllsa * t&u 

off enda the Tam .Rmenaeat> ~r;"&k&&% &a %$&4a@i 

edtainisteat%v~t agenoitam .5 Far thcl raors T@+E@#II&@~ arp.f~yd  be*, 

regqlatory daxtiesf, %.ha Cof;p~ti%at%iati2 dw@ Eta% 4M&X,W %gO.d c&&q&%%@ 

t h e  ibiliky a;i~pf.g to sompX e51a B%w,%&v $& %@+*)  8 

288 [ I ~ G I ,  anathy e h ~ t  M R B W a l  Q&~RX~&% " a ~ % ~ & e a g ~ j  

Peglialative, pnocasses af %.&a %*tea k$$ $&34~%2$ ,k,$r&q %&w && 

t h e ,  Congress can s f f e  a hi,l=a;Y:% k b ~  W Q % ~ ~ ~ ~ S B %  ;erg ? ~ i ! + ~ $ k i ~ l m % % & g  $& %$* 



closer revL(r~b3~ both hakdb38 

W t  ff si comstitut~orasrity~ 

they faile;i'to provide skates 

X-, 505 U.S.. at 176-77 

w a s t e  dJLsp~oa3, schwa becaruse 



,&&&~f strativ~ oetH.ons sst federal %saae~ bg BBZ &&&wd-&gT 4% 

au$onoq, Xithough framed in rakB%x 

nat impugn "the Constitutinnra ditvLsSaa a% 
**. 

Federa2 &vetmeht and the Stakese* 

GansequentB,pB MCDC "S wLXlirlg d ~ & d % f  U& 

i t s  s&scqnent Tenth Zim~n&errrit r=frxb f&a$Tf&~f%$~~i 

rxr* g 
EfOr the reasons s~wtod hbmc, &&I:IR&Q&%~~ " 

d i o d s s  in both eases are ~PX* DmfEif?lk 

*' aovebec 1997. TSia 





, 209 O.So 323, 28 S.Ct., &&I, 52 k-E%!h, 7X.4 f%%@@k ,- 

squarely authorizes this acti~lt"f, 2 d a y  eta& w&k&a %a 

The Il'elecamrankcatilsns Wck of %93G (*lLhkdk AC&*! E & ~ c A $ ~ $ D  

t$e incu&en& local exchange canfag P-~l&Clg t 

territory to negotiate Ln gocd f&%a;h wikh hl%y =p@&ki~g 

LEEC9 facilities an4 equipmeat, fn lefg&e&, 

ia,f&crconriectiion agree~erLts CO @ 5 ; 5 t & f 4 &  @ar%*am% t@ %%& " 

W,c:t,  together with the rel,ated duti&@ cx@%,&a& bj %$%lm &a$;; x. 

would allaw corttpetf tian in G2re mxkag CIGE X ~ $ 8 1 k  k%k@#%@* 

services, 

In the event af m ~ y  disagresmez~t b & t W ~ / ~ m  @&a%%%@ 

gamier .and LEC on the temm to 5s La~Xada& $.Q @'inh&% &a 

agreerrtent, the Act  provides for  blx&di1ng &$bZ$xaei~a k@L@z% 

the app%ie&le s&o.te regr1latcx-y a ~ ~ t h o r i l y ,  $n pB~fi&@ %h# 



applioable regulatory. autharity' is the Florida 2eht.,ic 

69r~ ice  CommLssion ("the coiruniwsion@)~ 

The Act  provides Eurther that any. ir!s%etrcoruiestion 

agreement adopted by negotiation ox drbilirntiozl must k& 

d ta the state regulataq autharikgy Enr 

C .  $3 252 (e) (1) . The A c t  p]r=oviides 

and procedures to be fol~owed by tElet !hd&l;@ 

aaatk~ority in date&.ahg wta&thc~~ to 

agreement. See, e - a m ,  47 U.S,C, B 

specifically pr,ovides Eax ju&ci&L 



Tn this action phalntif f AT&T Col~iii \ laf~atisn~ af 

Southern States, Inc. ("PPT&TN) asserts khat it &as beak1 

aggrieved by a detexminatiora of the F'laridm P & l i c  Sawkc@ 

Conirnissicrn under S 252. AT&T seeks review of the 

&o is mdispute& therefore, this is an a-ctian a ~ a r s $ y i  

autizsaxized by t he  plain terns of 8 252(a) C6j .  %nd@eb, &kt, 

acticxn suck as this is precisely the ~iertkicss.S Cowgxas,.a 

provided for an aggrieved party ta obtain 3udiciaZ retvlc?lw oT 

The defendant corninis ioraes,~ rsasaext that% Glsb EParit4ftt.b 

men&errnat deprives i:~a.gres~ of .the aajta,arL&y ts kl;8 w h ~ ~  &E 

We- - 
Tb6 d = 0 ~ ~ % 8 8 b g b X I ~ ~ 8  A W F ~ ~ ~ ~ ~ ~ ~ S ~ G ~ B  aMIC?Xe khbt": eh&@ &a&&%% 

bs baxred by !the Anti-Xgnj~;anncg3foa act, 2s U * B + c ,  f$ 2283, ax 
&Pale jroh~aoa Ace, 28 U, S ,  C -  S b942. Tha8a @takapuem azlarj 
%x%a@XSc&Aa by t1-aei.z $exam axid, in &%q~ e;v-2, @fa=&y 
aoE Ebo~cXsse FBrb8 actLon as swwe%y &trthosha& by Caagga~@ 
$.a 35a a;s&seguexiQ Riare wpecf f %c st&&l:(raka, 



The EPc'weneh &.~en&et bars act ionrs in fedssraf CS%&Z'% 

against the states. This bar applies not only t o  aoeiaaB 

against the states by name but extends a b o  ts act5anb 

against such state entities as the Florida Yublic Bealvfcta 

Co~miasion and to actions seeking damages zgainat @cat@ 

officers in their official capacities, 3iar has bea aP%&x &E 

daes not bar actions based ax1 the federal C.rjnstitut$arlcrlC ag 

3.awe seeking prospective injunctive or deelaratc,y xalirf 

&gainat state afficers. This is such sn action. 

In asserting the cant-sazy, tfxc comis i s9ana~  x@$y ~ d * 8  

Cog9areas adopts a ~pecAfic nr4meRiaf. s&ew ae 

iEe&ex-al. statute, px. Parze Y o w g  daaa n 0 ~  pkav,;L4& I ae$~z@a% 

ju>&icial remedy, separate and apart f r c m  d ; t B ~ ~  rswdy C%]~BCW@&@ 

pcwlded. That holdl.ng nffecte the case at bz-nog at a&l~ 



here AT&T seeks nee to pumlae a remedtt digger=% f 2 ~  t h  

one Congress provided. but inatead to ptrrsue precfaeky Ehe 

remedy Congress provided in clarr and uunisienkable &sidw&$@, 

Telcconmunisatisns of the &me at issue beg@ 

beyond doubt. part. of interstate commerce. Coagxess ?lug 

authority to act in this area and has done sael Can$~e%@ 

has provided for  jurisdiction in federal ctmz-E t6 d@t&m.%&@ 

the type of controversy here at issue. Nolth.inig i n  the 

Eleventh Amendment prevents Congress from itriking this 

approach. 

Accordingly, 

HT IS ORDERED: 

;d ~ h f . 8  case in"t~olves none 0% r21a spaelaX  tar",^ 
snvereig~~ty issuert that preclucled g X a b t i E f o  fgag inv&x$$s 

as a hasic go is 
W 1 8 *  8x7 S - G L  2O3Bi  298 

%iuEd.2d 43F 9199%) .. 









d to the state regrilatory rrutka~i 

US.91 .  5 252tcI [ X I .  Tkie 

applied arxd prooe6arrs tu be 'Sy kbla %En&& 

regulatory a u ~ e , r f  tqy 5 s  

such agreement. . kt t r ,g ,C .  9 2,52t@)(%) 

The Wee sgecif ically prmZ&es Z @ f  j%&i@J.d~k 

such state sewlawry aubriry  &@.etlcfcnr~ 



252 gel ( 6 )  

AS is undisputed, thore$@%&, khAg i e  aa &"stm 

actis11 such as 

a state rsgulstary authori~y dera 



'They are mag-  - 

+ against the states. T M ~  b a  wppXig~ r;?iay EO a.a:6aag 

against t he  states by g &Is& %a &G&$&&& 

does not bar actions h s s d  on f&@=%& f~l0aa~h~#2%&@% @b 



P 

* 

hezc nee t e  pa=m.g? a 

Congress provided. 33ut fnstcad 

Telecamwications of t5.m type at $$~aldh h&%e is%, 

- authority. to act: in eMs arc* a d  ha& BQX~G mhP 

has provided for jurisdiceian 22% fader*% euwa'r 

the type of controversy here si: ~ s E * ~  

C 

approach. i 







dt~ b~~8~gh. t  in fg~eral cx~m by b ~ r  a m  is tmW3 a bp ~ 4 ~ -  QQ I ~ W  g w *  







of*& &.w." @m 81: Jg-d'm 440 W,& %2, %7 

H m .  AT&T s d  &e type of dcclmtoxy and ~M&Q= &W! WW 

pwmei~~ af Ex Pane Yomg. See Rehnblix&~n As$% ?fig V. Xa$a#& 42 %Ma 



&a~s.." Id. at 1133, 

far zhe am wmJn$e &a$ 

me PSC - ?&a a 

I a m & k b * a a  
b- 



7 a ~ G I ~ W Q '  %g ~lmse ,  2 can o m  tbt s r a t a  a &ice of either pa*~@ai, 

nremtiion of thc state law h t\ht field. DEtt is "~ht $: 





purchase OT wholesale service l k o m  the ILaBC got fanals to *&n 

~ L E C ~ S  customa~s; OF (3) tihe ~;rmstmekbsn iczf 'kha 

facilities. 

The c t  requires the ILElC to negotiate $nteraonnamtLsrt 

agreements with new entrants to W*e lewd. marl6st. X t  rk&% 

entrant and the XLEC are unable ta; a4rr;a om1 E&rES6 eB%t3451 

party mag p e t i t i o n  the applicable state  c~mflt~aL~rfl %.a 

arbitrate the dispute .  47 rJI.S.C, $j 252 (bj b : h j ,  ab4$k& 

eo~miasion must Ptconclude #a: resohution a f  any o~~@slezl%v~& 

issues not later than 9 mon'I;lhs aftex %he &&{atb& am $@.8rk~& the  

local exchange carrier reorrived the r@t~;u#kSt undar %big 

SectioniH 17 U . S . C .  5 2 5 2 ( b ) ( 4 ) ( C ) -  

In the case at bar, AT&T set 'at2 9 moXTtln st&Ltt%axy cs3,oqk 

ticking on May 6 ,  1996, by request i n y  $ n b % c ~ f i t i a ~ f  3.&3 k z m  

Be.BPSoutk ~ e ~ e c a m n o u n i c a t i o ~ -  .Zti&~-~(~+Ba9l%a~Ct1~~]t ~hkc& hi %b&,;, : 

ILEC. WCbLT also .peti6iohs8 tExe.PSE f0k *&x:S4'g%3t&kf~t~ B R - W t @ e h ~  '. 

11, 1996. The PSC investiigated thir i,asukj:; r r&ued fa  kB& 

p e t i t i o n  and the response, conducted d i s ~ v & r ) f ~  h ~ L d  b&alirig~, 

and issued f t s  order on the sta4;ukczry &&pr;%k/k$%-te+ 

OR MMQPIB~ 13, 1997, Bel:ZSnu?.A &pt& &%&T Lila& &a &#aru%&fi 

bnteroozaascctfm agreemane. 'The ~cyrasaaant; t ~ ~ t  gppgdrrw bjf #.&@I 

PSC pursuant to the A c t .  The PSG n~prowod %kt@ p.&gt:.biitiV 

negotiated change in the term of tha csntrrxm* Tf'rq P$CY %&BP@& 

that the aqpgnttiss may reraeguti~te prices prior 'ka a:%$ o$ 

the contract, but thc ~~mni.:;sl  on %iill nst3 a~bL."F:zat@ %h%%@ 

3 



prices; durfmg the tam sf thri?! agr@e~axaX%% I~&o%& B "&&%m&&& 

B = ~ ~ O Q  Pn cit-sLances Sb~ortEy f.thereegb~, v%&#~%%", 

WF&T contends that the actions GJF PBC IE k s p S . a ~ w ~ d ~ g  

ithe Act vJio%atedl the statute in ssvorra% rsap@112&&+ Fh& PSC &a@ 

the ComBssisners have moved to dismiss AT&Tc 9 aa.ai$t psrte#;a2Lb%y 

on the gr~und that- it allegedly ~ i o X h t ~ 1 i  $ 3  ~%OV&A%& 

Amendment to t h e  U n i t e d  States ~ o n s t i t u % f o l z , ~ ~  

The jamdicfz91 power sf the United SE%kag~ ssllral2; rnt 
be conatrwed ts extend tci a s ~ & l  Pw Z&%b @g 
epfity, c~me~:ceCf or p r ~ s e c ~ t i ~ t d  &guit&&st aYk@ 
Usai1:ed States by Citizens. of arratf.;&Z' St&Ecr oz 
Subjects  of any Foreign S t a t e ,  

Unless there is a v~aiwar as the state csns&rrt$b, & g@j,% &qr$%~%k 

proscr,ibed . -by . the . .. EPoventrfi m&n&&nt ,+ 

5 HOSD,_ v.. $Haldemaq,-.$65. -13,5,. 69, -2@Q {X%fid# f . . Xi: dl&%$" ' 

that a state may waive i t s  Elevsmtlr hand la&^%^ if,munb%y u&d& ,kc> 

"le deferldants a h ~ s  argue %.hat Ar!fTes;; %u,il.; @bmli_& kw 
dismissed because he v;tobates *a Tentaw jQh&Mi:M$se &nb %&a 
Guarantee CTLause aE 4=hQ Ux S Con12 k t ~ t h h ,  ~ A ~ x J ~ B  @~q%i%azykS 

1 will be addressed later on in the Qpintnn4 



81~ven'cl1 -ea@@nt. ri.gAt8; %hen ~G~~ %a ab%wae@ I 
I 

i i 
Inte~.rcic~nneetkon agree,ments that are exe1taeiveP:y zevfawakr%a &fn i 

k 3 
Eederal court. rather than leaving the arditratian f uncklon ta 

the Federal Comunlcations Commission ( W . ? @ ] l .  Kent@~)cy's 

decision to participate in the arbi."i;ratba~~~ and 

scheme, knowing t h a t  the statute Paad an express 

~ X C Z U S P V ~  federal jurisdiction, wins an aifflirmlstiva waiver 

i t s  Elewenth Ansndment immunity .' SO 2 $2 (r] (4-6) , 

p,@rt: Auk&ritv Trans-Wdson Cor~. v, Feeneg. 485 U,S4 299* 

f rssq 

Lt should,  be emphasized that the PSC 

the matter .to the FCC fox resoXutican. a& 4 1  

11 252 (e) (5) . ~f . the PSC- had declined t~ paf kici.pat+to and -- - - - 1 - -1  . .. !I . . - . -  . '  - &-. .  5 .... = : . 1 
. . 

inmunip" H~ewed;ek; by 4ie@idifi$ to 

The C O \ P K ~  n ~ k e s  
Congress cannot a 

is a complete 
IndirectJIy, ab 
The &ct ~ P ' Y  
parlieipate, 
swnwot be sag 
~hasse 160 par 
l , i ~ ~ ~ l i , t ~ d  to fe 
sued in federal cour t .  

K The u ~ ~ v e r ~ ~ h ~ B ~ i ~ ~  impltications'? Ezamri Kenk~ckyf tz uEP&iq@@+@ 
to participate in the 14st are that it %as willing +o #e&vw iCo  
Elavetnt,Ea kmenaent inamunity and be sued in Eadarab c&~zt~ 3~ i 

I 
+gig-, 4x5 U-S, at 67;-  f 



~ a p p l r r ~ ~ d  a2 the agreement, the PSC, as eaS %-Cry a2 X&a%s@Qsr:y, 

I consented to federal review, i 
I i 

d 

1 1997). In P ~ Q K N c ~ ~  the issue w a s  whether delaapes &%&td& fry a& 

11 arbitr'll panel under the ~andolph-Sheppard V@il&fng SmPtdnk~~ f 
h 

1 A c t  could be enforced against California in federal ca%te%. 

I enforceabbe against California in fedrg&l t b%aau@% 

I Calf fornin, by participating ic the prwx&a, $I&& "ryai966 &%& 

sovereign immunity. Jd. at 7m0-71. The s ~ u s d  vane f;m e@ 

Isa chis .- case; --the. . -StaG.e+ - ef.:: ;~28ki~,$br~:i,&f--A&s~ , SW&- . - 
expressly consented to suik. %ex Ral; Ca&i$&n%& 
enacted a statute %at- puavia&%~ far rrp#kds~tji:+ %b& 
California statute ' estakjX,lern&xing 'Mat st&$& 

- 

count,erpart to %ha . -federal ~ande'l&-ShapwM 
program does provide th%t G&~ib$aie*a #& $k% 
arbitration panel ."shall ba f in&% &. bf~f&&&g 43% 
the parties except as orhemiaa ~ravbda& in @%ti- 
act. (ckta t io~,  omittad) . %&k%cs dbb %%&%a@& 
clearly reflects californiats i3x'k~m.k $:a 2% %~%fia ky 

I 
b 

Randolph-Sheppard. arbitral aw&rdsik, 6% 4-g %&@% 5 

provide clear an~ugll consent to sui t  fn 
1 

aeurt to amount to an exgrass %takut~~lt-y wl%iV&r &. 
savereign immunity (cftat$on o%&kte&) Di48iCj~v~~ 1 

Z 

the evidence that congsat%& k %%a%@ 
participation in the ~~bnd~lph*SAcpwr$ q 9m 1 
consent to f edera3 $ad%@&& & ~ S Q ; L L  %P Z 
compensatory awa,rds is ovce;nthe$.ninp s1 %L 776, 

 he waiver in the case at bar i s  &=a&&r b@~&u&ie A% %&&keg %h&% 
i 

11 the aclti.cn of t h e  state c o a m i s ~ i o n  i s  reviov&t.lc i a  Eod&~&f f* 

court and now'lierc else. 



%ha t&ata of Baas&bng&an had waived i t s  E ~ ~ V ~ P R ~ I I  misn&aefir 

immunity by participating under the Tf~%ecol~municatj,afi~ &a%$ $ 

yes.  Wetst c o m u ~ a ~ a t ~ o n s  Jno. v. W~$,a&g&$~ c i v i l  Eri. Ab-31- 

i tsi  slip op., ( D . N . D .  ~ u l y  2 8 ,  1997) (holding ir: an ozls\os% 

i d e n t i c a l  case that the state of  North Dakol.& llad rrsivoc% i t s  

Eleventh Amendment imn~unity by particfpetj~ag ux%du%l 

Telecommursications Act) ; Un S (d W e . k ? t - ~ C % m & g E g ~ ~ , h  

'Ph~ws,  civil NO. 4 - x ? - - c v - ~ @ o ~ ~ ,  slip op., (6.D. xova &UQ. 

1991) (holding in an almost identical case ?Ant kt%& @%&Re at 

Zowa hat3 waived i t s  Elevenw Rlnendment i m m u t % i r ; i  ~y 

participating under tho ~elecommunications Ace) $ hL-4~ 

Communications, Tnc. . v. Sf*, CAvLL Mo, 97-D4hJS& ssB& czp. , - 
(o. colo. Oct. - .29;:: 1 9 ~ )  (holding in an almost Ld&ntLcsL cam 

%hat ite state bE Coluradc had. waived its Bluventt: km&$%&tdac;n% 

i&uni ty  by p a r t i c i p a t i n g  under the Teiecomunicht iohn &C%) . 
The Coaaarrt also notes t h a t  suits brought: &$aftr&t a%&%& 

off icia1.s in t h e i r  of f i c ia l  capacities seaking Lnjui3~c gun 

relief are not considered actions ngjains3k kb@ i s t a t &  Lro~ 

purposes of  the Eleventh Amendztent. ~~ & 

U,s. 125 (1908) ; Will V. M i ~ h ~ g k a  

U . S .  5 8 ,  71 n. 10 (1989). The cxce~Cion agp&is& wlthrr. 

there is no adeq~ate stake forum n~railabfn to s&f@gx~az& ftx@ 

iederal interests at issue. 

r, 



The case at bar Rs prsrcks@IS! 0% F Q ~ T I ~  w$kb E ~ F ~ S  ib%vi;i 

condiklon. The precise language c& eh@ priw%u&oh: ju&ke&s3 F 
i 

review within a state fcrw: et10 St&%& c8PJiT% skaQ%- ha%& 1 

approving or rejecting im agreem.e,ent urider &$r? s&~ti@~*. 47 i 
2 

U . S , c .  S 2 5 2 ( e ) ( 4 ) .  The only Liogicak i~?1plicn%icstn ff@% 8 C 

9 
I 

252[e) ( 4 )  is that federal judic ia l  revieor ip a perkyio t 

exclusive remedy. 47 U.X.C. 3 252 (eJ [di) (s%&z.%%~ %ka&% 

(i] 1.1 arty case in which a State c1o&7niaoiotr lauko.+ "E 

may bring an action in an appro~r ia t r ,  federal eok:r%@$. PLnca !! 
a s ta te  forum is not p o s s i L I 1 ~ ~  theke is ~rak,-ili~~-td&2y nt3 

"i 
f orurn available to preserve f edleral $~~%sI&E&G,  Q FF&4 

L- - i _ * > _  - 
under t h e  f i r s t  ' Yaitiiq,'Bxbiipt doti 

* i 
f 
5 

&tAlene Tribe of Idaho, 117 S.Ct, 2028, 20316 ( I O l ' t t ,  "Tfg.f@ Z 
i 

reasoning, which is describ~d as tlhr fntaraek in f;av$lrgl f e 
federal rights vfndicntecl in fe4ezaF C O U X W ~  i%W kg&& t& && 

expansive appl %cation of the dxcapLPon. f9. ' [ 
f 

The Supreme court Rss also sta%ed tfragr ! 
F 

w h ( a ~ e ,  as liere,, the partis% intrc3k.1~ g@&%r&\X 
principles to cha1,lange state adraini@cr&tiva 
atc'kion, me. c a m s  of & h&V@ iar % $ x o ~ $  3, f 

interest in integraklny those t;auPGaa aP X&%r @&$%&% 
their own. s y s l a a  for the prop"" JurlrSci~I c o r l ~ s l  ef  i e s 

7 



sea%@ off IcPals. our pz 
aever%he&ess tbae: wher~s 
sought agaf n8k indSwidt~aZ 
@eda:ra'l forum base$ on a f$Qsk~X T&$&%# 
Eleventh Amendment, in most c-iaS@S, 16; YlC#%r 1 k&gg 

must balance state and federal iozter@~t% re&&* %$a&% 1 

E In the case at bar, the Act's pravf~:&~;~r~ foa,' E%&&t&f ! 
f 

I judicial review i s  l i m i t e d  t~ determining ~h@t;h&*. fd@&in& xi%% t a 1 is being fcllowed. congress has alsc. dlctrt@& a rr*rWg j 
!2 

federal interest in restrractuuring thle W @ w  l &;*38ogb~~# g&guI&& 

\ industry through the implementation o f  %!&GI he, X%(&m&3& 1 
I/ Kentucky has an interest in regulating idie&mJ. ~ r t k l i f i ~ ,  %b.& 
rl 
I 

[I mandate of the A c t  is o v e r r i d i n g  Henca, 3<E%-CtT proufd lil@& $& 
I1 t 

6bIe to sue the Cornmissioners oT tile PSC in khelr indkvk&%;.& 1 
!- 

1 capacit ies  under Youngas second axoas$t$on. ti 

I & b n g  with the.? EXev~n'h &&R&X~QTI!! &XQam31ta;l&) %h& 

/ defendants assert that $ 252 ( e )  of Rf.2t wi~k&t&% %%?%%A& 1 11 Amendment and the Guarantee C ~ U S P .  Tkl CIIUZ* ikf*t@ 
k 

these arguments aback merit. The A c t  gave %$to @%a%%% % e@i@& 

as to vdhetP1er they wanted to pw-lrt%cip-$.tta; iB@fi@ ag wm Wag%% 

compeliled. Xentucky, via 'the P@C, chosa &@ : o d t r f i @ % % #  

Theref ore, Kentudry s sovereign r l ~ g h ~ s  @F,KIB $%&a;. uf @& aged, B 

- - ' - - - -  

"I: sblrauld be emghasbzj~d that th& at&%&% &re :m k*%q 
improperXy ooorced into enforcing tftc prcvL%%@?ra. %n 
fact, they can opt atat if may %an% S;Wh %&0 i 
defendantsr Tenth Ainendment argument i r  marbltpsa. Wi %a -&& I 

1. defendants' Guarantee Clause o r ~ l o ~ ~ ' k k ,  K@r,%ueky &&r no% W*~R 5 
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THIS MATTER comes before the Cow as a ivfosiotl: $0 %smi%s tw%ib @* 

V,, Mes.&an~ Jr., Nullikw Miilimlr Koor~, md 1. Clinton Milk, wi4 is ~kes~d &k% iw 

r Vk*k A W W  

=&& Cdlea" Motion 40 Dismiss. For iZw ~ s m m  &q.Is:d kfwv, ti:@ Ctan k B  Qe%Y 

&femdmts" Moxian $0 X % ~ ~ L Z L  

Z&Y@~?W &i&EWp- 



~ u i r d o n  ai$dr%:sws mattea =&iah we idispu~b9y 6(.aebtatcs af s b t ~  mc:lr?i~xy;'r iWi (3). t h  

8&0$3 s~~?zhplimm with the federal law would directEy impair its ability 1\?2 '"sfnttl;&rtc irs:&g& 

~pimtiar@ in &,e of tmditiomP. g ~ v c m c n t a l  fumtions,"' 

452 U.S. 264,287-861 (1 98 1). 

A kitenl, if not subs?antive, conflict exis;us ktweeh tile Telcwrnrnunic&~zn% Ber ni' A ~~~~ t%r.& 

8996 Act? and the Virginia State Comsti~tntio~. as it pertains ro ja;diciai rnvirrsvi taF $fait e~aeii$&ie$i 

MEsi~m. The $996 Act provides: '%I my mse in which a State rl3narmisi;ion akaka 4 dgrr:r~iir;k~ 

mdar ttci ~ ~ y c t i ~ ~ ,  WAY pr?y aggi~ved . . . may !king an acaiun in tfte apr r~lpriate Fcdsaf ~ # % s ~ c Y  

T h e  1996 Ac447 U.S,C. gj 252 (eX6). T i e  Vit&Lia Cc%&htiarc rcrtquhtes, "#?ifi gp$$gLts QQM 

the Qsnrrr~ision shall be to *the Supreme Court only." VE. Canst Aaiclvs iX ,  44, ESt~ia ties @I@ tveii1~ 

~ f b  Thmh Amendment conflict. 

1. 

"'Re. P & d  govemerki does aaot have the authority to corngel xj Sute IID wdmtrttr"r%s & O~drni 

m$ubb8~ pmgrm!,, U.S., 1 37 S.UP. 2365,2383 (t9971; $03 U,% 144, 

tg8 (49%). O~ngress may nat s o ~ r i p t  the state gavemene as it.$ ~tg~n19~ &h 54% $1, % -3% 

$78, Csrngms anay, however, offer Sates a choice. W~en CSan;f$rws ~1?gu!acs % ggr&vug sfritiqy 

*ck Salk% wder the Commerce Clause, a SQR may regulate tk,z ~cdurify pu%w~i %% admi 

(hr ~akinissionor the State. Instead, rhe 1996 Act offen aggrirvrd p ~ n i w  crw fomrnf i t \  wttick 

aiPbII# mwurc agrplraval of their agmement or rerioiuzion sf any disp~tss. 'rh: fiat ~ ~ S W T Q W ~  i.: E& Sf&$@ 

3 - 



Lr~io?n whkh &dl approve cr  reject submiit& agmcmem. fs The 89% As% supur, 

mexl). tn the event the State urmmission rMia\tes its authodfy rmder thr 1996 A@ n s e ~ ~ m t  

jg ,~&lable, The Federal Cornmunica?iom Commission rFIC@') ddL iauc a norice af 

grmption onC a~sumo responsibility for lhe mantr. &giQ. 9252(m). ThenLrr, thc 1996 Act dm$ 

noic(s'rnpI tix Commission to act b e c a w  any burden which results f r ~ m  Lhcir r e k d  would fall nn 

%kc FCC. Cf, F & w a +  supra. at 1'74 (holding that Stater wu. mr mrnpslltd U, act on regulating 

(hf dis~sxi ~Erddi~acftVI W e  bCaw the b d e n  wodd on 3 - m ~  pdui6ur;;ng rht wasre and ~i 

rhe S%fg as I ~ovc~eigsl). The Commissioners nray decline to adminisfter ih: lkdcral program. 

C ~ ~ ~ s  p d  the 1996 Act pi~rsuam to its authority imdw Ur Corn anem Clam, 9hf Cum 

B ~ s  that the 1996 Act offers Steter, a choke; therefore, the iWb hr:i dses not vi(r1atf- t k  T!:+zfi( 

canciuded slhe HfjPS6 Act does no1 ~iqpiate h S ~ ~ 6  a6 t h ~  d@e$ 

I' 
r d t  i a k s  r~lnting to State sovereignty or the 1996 AcCa i m p a ~  on integuil @.ate op?rstl@~. 1 - 

firs &E:YIEW~P( AMENOM= 

U ~ k d  5uta rWl tat  be c o w e d  to ledend to my 

SW&" US, 42om~ mend. XI. Hn elF%et, 

~ o r n g l i w ~  witE federal laur Sf& 

(;ti96fd:intenui gi~aeions omitted). Moreover, where a state 

Y 
3 



-4M1"xg ihc fw&bftbis kc, the Char8 must resolve ( I )  whether ~LYLWU~ md 13) 

%$dm &a Ckmrnissioners wived their sovereign irnrnuniw, 

applies to the case at bar., $!airatiff MCI bas n,lcd, the Crsrnrno~~weulth, of* 

Q5qlnSg %tat& Carpamtion Commission, MCl oeeb prospective injunctive relief fmm lhez 

~$mi~tSszia~l~rs. who taave becr? named in their offifncia! capacity.' The doctril:.~,c (rf &mg ptxmtii''~ 

f&qc~! WB~T? camisteut with the Eleventh Amendment, [$a! enj~in s ~ t e  offis:'snls to conram rhrir 

P&4r:re f*lo&~cg IQ the scquinemcnts of federal law." Q u e m ~ ~ ,  440 'C1.S. 332, 337 (t9719'j. 

Hov~ver,, the Deikndant Commissioi~er~' view of Young would serve as a wmplrte. et.iscerrattan. 

'X'Bzxt-Garr-ix .cnt.Etdego~:rcttlly rejects the Cornmissior~erskgments. They are proper 

&agr P % ~ ~ M R G ~  r0 C E V ~ ~ W  of "Ca3inmissioni" actions as opposed to t 

L 

(1 I 

; &a c~rird nalr kcr braright agaiFlst the state agency). Section 252(e)(6) does 
i 
1 ,  

t v  &m!dmaflon becnwc it also falls wiPhin tlic EK Patte Young exccptio 
r , 
i r 

U*Sq 89 r03. 

i 

1- 
Pc st&re niay w i v e  ~ E S  irtrmunitrj in the context o f  a g 

c, 473 U.S. 234,238 rr. I (19853' 
i 
C 

mr-mrm rawu r̂-lr~re-.-- 

?-A %ugw+ suit is  avBfrPable where a plaixatifaalleges an o 
+&idz% k % ~ &  relicKwught1 is prospective rather than .~Ccospcc ' &&k, I i 7 S.4.h. 2028,2043,2046 ( i 997)(O'Connor. I., CO 

4 

f 







h g %  b%s kf~rrs re t&4?.i~n $a I[rt,Wwe by the @ikd &ate. and the F & d  

I 

49) , Tliu pm@rcd infuvctuarr have dm f d d  a R a p o n e  lo the Motion a Dk~nin Wo. 

9~9.B16i I** No* 27). 

2%~ &E ras~fis exprwA &low,, the Court grants *e Mation Dismiss, and grmgs 

$f~tikt! %ta' IMOtiua to h ~ m e n e ,  but denia the Fdc~.a$ Communicrations ~Zornmiss:ion*~ 
* 

~%OZBWYI i n t ~ w ~ n ~ .  



i~i *&I w ~i I<m-  W ~ Q  ;~PC mot ~~rnmsssni~dc~xms GUI~WS," 4'7 U.S.C. $ 

w~~~rnisim, ia tfeir case -?he Tmam Reguhtony AuPhdsdty 

r@diajr cw irsvla if fhos negotiations an: uni~c6cssfd. 47' U.S.C. 

wgt&& ~ I C !  gma~bqt nlcomylles witb the requirements cf  he ~ c t  and 

U*S,C, Q ?3%~)(2)* HE state wmrdssian fails to act sw 

G&mtrr~-wimBctri-ftx ~xnmisbon $FCC3 cart remove ju&i&c$n from 

%VET iks r&p~nsiK8q, 47 U,.S.C. g BZ[e)(Q. 

AMr paiob of ansucsxssful negqak~ons puntima. to h e  Ac 

;& taL3, An d j i r n ~ r m  hmkg w,w hdd from 

aden s , g d ~  elte TXA, die dk~P46n, and AT&T, eRaimfg hat 

3 



I& a BellSouth. C C h g  slmt Ulc 

&dm, MCI f led a cljlm against f.South, wlhUhh 

j~m&fiay &dln qtwdim of lauv and IarS lo 

Wrt tuaz jurididscn over ~s hir wder 4'7 U.8.43 5 252(c)(6), whiu 

P$Q&&~ thrl =dew af n sQt{: commi&onVr &&.aGoaa under ihe A d  may br brmg13t in a 

widlfg WM E3wefit.h Amcndmmt, and that as m 

o& WGX- it hu vraivtd ill islmreP;ity, and ihac Phe i? 

35% +&vmth Ammd"s41mt, provides: 

P-W, m may' wit Ile fw9icM pwcr of the UBBj.&d SCaW $dl PlOl bC C O ~  10 
law or qepy, osmggwm$ or pmsemted a.gaim.st one of Ulc Uni~d  SnLes by Ci-k of 

S&W, or by <~ i@zms or tubjDds ofany l F a d ~ 1  S m e  

4 





%dw radaw be b two ways. Fht,  Cm- a p f  ib~~g& a S G W x  imnw6ty 

3 ,  $ 1 .  h aderr Or, d@etrM~: awkrethw a waiver has "bema eff~ctuakd ixn this nlamez, 3 

@&; r lilds1 fa36 madder wh&cr b g m s  has " u e & i v d y  exprrssed its intent to rbiogzss, 

g& J& 

Xd8%+ 2 $IVB9), da8;~tg:miaal that Congr~s m y  not waive iaem~sZiity witen if is d ' ~ g  gpurs~mt. 
f 

!a 4% g%?mz umdw M c l e  J, bnl lit may do .sa a&= aercS.rig i?s Famtemth Arnenldinmt 

~J@WBS~ i $4 3, Ck & Lf 128. 

WI"& & ale 1996 Ad, it ap- Chnpes i  mag 'have Wad m exercise: i& 

g+*ar axa&$tIpc: Fau-tfr Bhaz%mdwawt in pmmb49gA~g it. A3 q::cifitr3I ia tnSeaim 851, w e  



Batwdg, gi,ituks which have hdd t~ be ~~ziEd under d ~ :  FaturkxarPI Amn~d~nwaPs 

a ? l t ~  XB6 txd explicitly rrr:fers, the desire go grwmt dk.flnninura?ioa again3 pmf.ee&d 

gi~mulga~& in part ui'.undcr Congressv Fout-iemlh ~ k c n d m e n t  powerr. NevepX11tdw. Ulo Cob* 

wtilk refdn 2ra11-1 deidihsg fie issue of whcthw C0rigse.s~ ~L.a?mdl$r abrogated i m m u d ~  5~ 

cw%cdng the Act beaause the: parlies have not I%rsronrgMy bdefd it Most nskbiy, thc pStiw 

fm*~ fi~ilsd ~ C I  how the crBi~~winaPicals aB1.egd here is due to state rather lham private 

g ~ q a r ~ .  &a my evme, i t  i s  not n a w q  for the Churt ms~~lve this issue k, ia  it &mi 

~2i?clgd&, &S CgEscu.W WOW, that the State &as Swaived its :imsnutrGty valtlaratiidiy by 

$Waipfing iri dre ACE. * 

Pie: s w n d  mahod under which a Stab am waive i@; 'arnu&& is' by va%un@~iY .?!ME 

gMra in a fecl~rd progma which mwditiorts such prtidpti~1:a on the WSai%w of icrrlmdsy, 

$53, 673-7.4 (J974). hgsdjira, it is nmsgxy tha% magrn exp-n~~ in dm a d  b m W q : : m d  

U 

tcrma, xhsr by ~ u . t i i d ~ h g  in iwe pragmp States subject &%".em-d3vts %o slit- 4x3 

U S ,  81 239-2180. Pas rmoW kt 

7 



far my a&w mn&Ae C O ~ ~ E B ~ R , "  ,4?3 U.,S. st 239-2a4J.% ZSGQ& EQQ 

@ 495 U.S. 2SpSI,aQ5; glm); 

?1%@ bfikfit W &bmgW. hrnramiv must be *81(t~rn"ss~hbRy 3.%,k, lr A6 s. Ct, .stw 

~ Q I  be stlbjrm @ ~ 1 6 1  in f ~ & d  mu@: a 
$ 

ggats1 f~qGvcttr sf iuf~inurGty b w ~ %  j4%uf2f;_Bt%t. ,4I73 G,S. at 243. 

ne&~lr?l~gl~ a statije must apms u n ~ u i v a ~ y  RM a Stab's @dMan is iyfiagx:at 

an ~ v w  of iirfirnufiit)., &he n m s q  hmt be &plied b w  the statx~tory lmgutaga lI1.t 

w3xBs, a 3&!22te not expras'Iy ~ W ~ T Z I &  fit: won3 'W&VP&' in 8det 2D d f @ d ~ & y  

zbbm@& ier;mtedye lh 

5 3 ~ & f ~  bad *c1eig11y hmd& to &mgate the Sti~m~ mwtdgn iatrntmitf h $he 3inW 

cmd&@ Bzg A a  CPGM")l, h u g b  pm~&aio~~ sf 8 9I1qd)q) of the A&. 1x5 % 

4 3 ,  @ 4124, Tfagt stx$ia% only pmGd& forjurisdic6ena in "[t]!j.e Wtd ~i3*atrict :9&rt& . 
. g~iw my af ar:%a , . . g fiarw ilie fxiurv ofa  WE (O QLW iftw nege,adoaq . 
er @ w.carrcYiur=f swk ntg06aticsxas in g d  fdfi~." & It &it not d&= abmgatiwlia of iqa7ilwBV 

* 

ezprw terns, HBWW~,  the Cam PIOM &]hat my mbi,1gaity ~ N W  &C 'St;rtaVs; m@n%%iBac,' @ 

d,~G& by o!her pa.#xofas ia S d o n  %78q)c0(A]Q)D which dawd'o3ed the Swats 

8 

* 







fit 

8f+PE&lr~, Rhe exrfor'ceancst section of the Ad,  8 Z?(e>@ wou$d b scxld~& f ~ y ~ t t t ~ e - ~  -a 
# 

X G J m ,  979 F. Supp. at X378 (I%zanerdg j ~ i l l d ~ k  aid %he state ;&mqi madm Eutc 69{3) %a 
C 

ord'a b 1FaeEIii~ite appellate review), 

The TRA submits, however, t h e  it coa?ld raat hve? w&l~ierfi S'%s mm&&n irnm~nip 

tmzap,~~,  it i$ not ernpowwed to do so :under the Tmrsse @a&: b:.~ae&@&&%~ w ~ W  pzwOdw 

that "[suits may be brought against &?e Sfate in such m m e r  ad Ze P& m a 9  w tho 

f~gls?!ature may by law dhxb." Tm. and. art. 1, $ %T. %%E tb-;itt ufld* &if 

mns;$w6onaa11 provision, ody the 1z:gishh~lhl: way waive the 5&ttdks 1&%$3&&, %ha d&& 





WxtR n s p 3  bo the 1996 "Fd~mmunimtions k t ,  tke Court is m n v h d  that the 

pnnit an action against the TM directon. F a s  the 

CompY~inhr f1Itd in Lese actions reeL m end continuing vidationn of ferled law. B\c 

mei& with the mandates of the Act. Skce the Zatermnnection ~4grtxmcllu regdatr: the 

d l l p ~ b g  wnduct of the ;;bEdectd &es, rhr, Plaintiffs aiicge that cnBrxment of che 
8 

PnQflansmetiofl A g m a u  w o ~ l d  be a wzrtinuing vi€?laihn of ferjcrd a i f ~ ,  
t 

Stand,   ha: parties seek pnzrspwtive relief to dre extent that they to enjoin turu~c 

a%fofrnmit of &he Aa and a dcc..mfkm &at the 7W.k a&tisns w ~ e  invalid, Jnjuneticrts md 

" diX%tmmv ja#gt!~m&~ are !both af prospective relief. K m l b ~  



F i y ,  the y m ~ t  action dm coneiuis the hetwo Qardt,Wistia ncfed by JwGm 

K m & y  ha 

Is %he exclusive forum b BiPigate actions puswit. tn the L996 A%, 47 V.S.C+ 4 %2(&)(41.[@, 

T ~ l m m m a ~ a ~ o f i s  Act,, h SgmaT&, the Qud rn-ufe it e1Xw thzf & suk my IHB b% 

brought against sta~r: officers under when Congress h z ,  h;x ~taedng 

pariicular statute, created its own remedial s&mc TPr the @if~~.cemrmt rrf f&mf dgftzA %;I$ 

I!!% at 82Q. 5'9' a S u b  fad pdom its dut is  ploQe~ $he Ad+ 1Unb A& st f@& Baa&; 

Fine, !he tribe md tile Stzt~. were r q u t f ~ !  to negotiate a. a m w  %5tm $k%y &a$$+, &lk Ef! &a: 



against L c  State. at 1133. 'Rius, the &urt ooncludrd. flu1 

rcmdial scheme. ,MthougIr ar State's failure to act on 

the FCC 60 step in and preempt the S&kUs zufhos~ty, 

slaly rss a prowhion permitting the Safe to 

bh.8 SQte to act, &5rnalivdy, glop d m  it ptdslie %h 3 h t ~  Por 

give5 LIC parties to such ~~~$ iifi dteaative d m ~ m  

b3 bG#X'lm~ ~ v Q ~ v & ,  

~tXk3;d'in&', the QLIEI f i l d ~  && &he 

~e&onss ;aslstdciaM! 1~6th b, ~ ~ M ~ Q I I  ag 



ake United Stafs wid the FCC Rave petitioned !he Court PQ: 1l;l~ve fO infsq=ksec Sac 

right of the URiled States to  intervene is undisputed by tPlc M e s ,  mil clwly mi@ undw 

wtaerrin the constitutionality of any Act of Cony;re& affcctmg the plhlic inteat ir d a m  L 

guesfig~, &e murt sbaU . . . permit the United Stam PO h&wene . . .,= 2105, the Uhit& 
P 

SrfaXm my inhwa~e a of ~ g h t  gursiumt Pe Fed. R. eiv, P. 24@, wl6& mk &@~dc;%dugl, 

a"rio!,w$ Po inWme. as sf right. Intawerntion as  of dght q u i r e s  cn6't2emi~$dt 2a infwae 

p ~ m q t  to 1 s@$UI&, OK "ZB in&xst relating m ihe proparty or transdoa whi& ks %bj%t 

sf &k: xBi5ri and &e applicant 3s ~tuzited that the diqositicsa of th4: 8 ~ 6 ~ 3  w y  s a pd$%l  

mom lm* 08  imp&$ aatlt ~ppEmtVs dGli?y proWA %at !uc\WW, U ~ I ~ S F  %he qg%mt's 

infm% i s  &q~~ib@Bj q m n a  by ~ab6ng gpafies." if:&, R, Civ: P, 24fa1, '?lire FCC Sia 



Upon timely application myone magr be IpeamiW ta intwv~fnr. . . (i) 'i~kcof 8 %@trn* 
nR $he U&d States confers ai conditional right to "mW~er,a; cnr (2) ;tn qpG-~"$, 
c1,ai~a or dcfe.sise Gd the maion h%ve a qluls~~~n of I ~ w  Or h amMQ;tPe &b 
a pq 80 an action d i e s  Tor ground of claim or defmse upon my sW& er ~~cc;wdva 
sdcr adn&Gs&d by a f d e d  or govennlc~tal offiritr sr qancy tsr u;xm my 
regulatiop, order, roqukemmt, or a g r e ~ e n t  isa4~ed or made p~mmt (o the s&tu(otutr oc 
eu_wdvr: order, the officer or agency u p s  t h d y  zppXat.&n rmy !% WMW r;u 
intervene in the action. Iln exercising its discretion the murk shall ansirjer whgahw tktz 
ht~rventicsn will unduly delay QP prej~dice the adjudEcczdan of !Be: fig&% -crcT &a 4sr3giasl 
parties, 

Again, &he FCC has nor present& the Court ~4th a SQ~IIL? crmferri.z'jg it a rxbnt;i~an;rl right i& 

inknmc. &Tor m the FCC as=fi that it has a cldtn or defense L~I coimmon ~4th &c mda 

grdon, since the FCC was not actually a party fD the htei.mnnoct3~n a;gzmmts asbt hsua P 

Fufiiemcrre, the FCC's general adminisfntive powers with rcspl;cr to !!her: IN& Act a p m  to 

be f&ly limited. The FCC's authority in relatic.; t :, the state agerrcia: and &e 

telm~nmunjcaeioras carriers are genedy prescribed by two statuary a ~ t i a n ~ ,  97 US+42b 

$5 208 a d  252(e)(5). Smeicam 2C)8(a) gives thc FCC gene& pwcts: to hear mmpIaSiiail& 

zgaimr cornnlon cadera. It does not give the FCC specific authority cvcr inWnnada& 

8@rmw?i.  addition, Section Z29e)(53 ody g m %  the FCC puw+ofw= ~ W M W ' Q ~  

agraerneats when (he slate agencies fail to act Thus, it appears tiat the FCC'r in fat  w 

Qtc i$s;ua kvoEvd h this action is relatively remavd. It did not garticiptx: in 8% ;fol*i%%G~& 

.or approval of the: agzwments at issue, and its authority over these a g m u ~ u  a k@. 

nubrmgate$=ta that of the state agencies. Amrdingly, t R t  Coca u%l beatf tho FCC% oatTors 

$0 inru?rvmc. AwmdTCG Seatfk, 971 F, Sanpp. at 136% 



m, CUICLUSION 

h wnclusionB th~lc Cow% finds &st although she TlL4 and i& d i w t 3 s  u* pmw& 

immunity 3nd an thus proper plies in t%s zction. 

nubjct ~9 At d n d ~  the dbct~ine of Eqgulflm~. 

IlaJ: P right o do so and none uf the pxt ies abject. 23s FCC. 

ir mtilled to h m e a e  either as of right, or pemirsively. Aocordifigty. 
I 

iatcxvme is denid. 

An OFder cansirtent with chis Memomd~~m is fiial contc-rnwMwur& 

F~tea;& this the: x+ day of Januuy, 1998. 





-,--- 

No. l.5) llpaw file4 a Itesp-. Tbn M m b & '  have is$ 

&*a=& h%m ha Motion. w t'mrw by the Unimd %aks ant! 

.&a&%& <No. 3:974%16 Doc. B.;9'0,23; NQ. 3:e 

%pb$& k &ffa&aa Bmou~ jira m e m b  NO. 397416 lm fdcd 

4; T%z+ p & d  l$ahrvm~irs ba*e fihd a R a p w s e  

k8Yd&l&DwL, HQ, $7'). 

e7, 
YbWd @s the 7 --_ day ayof January. 1998. 

k 
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EM THE ~ X T E D  STATES DXSTRICT eamT 

FOR THE DISTRICT o!? HOHT.?AN.& 

HELENA DSVf S %ON 

Pla iw . tFEf ,  CTV 97-9-M-CCL 

Deeendanxs. 

a u t . g , & + G *  . . 

Bafara the @ou:t is a mokion to disniss by Defendanzs 

Wesr opposes me 

s woe, filed a response t 

%%em- 
P;talnrPfg u - ~ .  blest hhings this action against 

%&@hi ard%lckml cspac i ty  as manbc;rt;s of rhe Montana 



In%@iramt;ls;rion egseement stdered by Defendants. Flai:lrf="f !ceeks 

@ @ c b & - g y  arid irs$uncef we sel i a f  pw..ars~;aasat Kc? CBis. 

f@%ce@km13&8cax;l,~uzs Ace af 1996. 4 4  IJ .S .6 .  5 153 ce seq. The kc;= 

Q @ D B W ~ @ ~ ~  C,o pr~mote ~ ~ m p e t ; k t F ~ n  withian che hacaf 'i~lephone, 

m,;;iik~&& and recpircs Pc~eal area, exchange c a r r i e ~ ~ s  (LEC), such as 

$$2% @&st,, ta B ~ ~ O W  other carfriers to iIkt3sXXmae~t with e x i s t i n g  

n%%i~;-~zks ta compete far kocaJ, service- Sgz 42 U.S.C. B 2 5 5 .  The 

@&i and Cumme;rcl.al. Mabile Radis Services grcuwiaers, srlch as 

Qssunrn WlreZcss,  when campensation %or terninacing calls i s  paid 

~ s - Y  o%&y m a  party to the: agreement. The agreexrtent between ti5 

ErWr,, ~li~_X&~j,ihr customers to US West' s customers, but'U6:l~esX ~ B B S  
I .  

% ~ f : w @ r k +  Section 25% gbl C58 of the Ac t  requires U5 West +a 

4%~k&$&k%b a raciprat=aL carapansation agreement; w i t i t  €4esfer'b"n4 

gt3$%%::' Zi;'t@ ket,, i r S  the parties are tmabla to reach such an 
r . 

.bqricrrraent, e i t he r  party ma? seek arbirratian ~ r ~ m  rho state 

i:w&.ss3,aa i n  char'ge oE the ~cgullaeion o f  t he  intrastate 

ax%%g&lians usE Itr.ca3, exchange tzeEe'@k"arre canpanies. $3 #,S ,C . 5 
r * m  :? 

d ~ s  sbl 2% %!be $%ate comftssian opts aur ro pareLcipase in 

@Zwgx@m4 ehc Federal Comamicatit>n Cammi~sion re rp lvcs  any 



+ % % % j ~ : : ~ g ~ p ,  4 2  t lJ ,%,C1.  55 252 ( a )  (51 ,:' 
g ~ p ~ ~ ~ a ~  6. 1996. Beseem f i l e d  2 petition w L t h  thz  

*saie.rd Publie &rzvice Comj.ssion to arbizraf e unresol.ved i s s u e s  

3 1 .  T ~ B  PSC iccegted the request for arh i trz t~on ,  and on 

$?q$&-&+eg 37,  1$%$6, issued an aCLlitraE40n Ordee ilndPnq that 

V+ek@,-w i;.; ent$g&ad to cwapensatioa E& the exisciag cont rac t  rzce 

a%?$& %$A%;ch 4;8, 2996 t t s t  Pebruiiry 7, 199'1. Ia reaching its 

G : . : d ~ e $ s % * g g s  ~l:bg PSC :lad to interpret port ions of the  A c t  =d the 

= iLji *- 
, ,bw g ~ ? q %  &$,pf@mnn%inlj t h e  l i i w .  Sub~ewentky.  US west f i l e d  chis 

cs;:ai. nl&eqifig that ~sc's decision is uncbnsfiturianal, and 

$ ,q7L&ecyk C49ez&J, Law. 

. .  . . 

?'%A$ Le acci t~n under the  '~e~eeom~dcaeioszs Act, %~k,ic%a 

%%&:%% sn p%x%f n@f%t. par t :  

nr Fw- % ~ ~ k ; n u a Y U L ~ ~ " ~ W ~ ~  

"hb qqctkuns sta tes:  
c&wl$r$on a c t  if smte vlll not a&. If a S t a t e  
c~w&~fifoxm la&ks to a c t  60 carry out its resgoasihility 
mf2gr th$,s sact;Bc,tlr~ i n  arty pr~ceedimg or sthcs gxattes 
%t;r~&%a Lk83 oactioa, elfen the Coawdasian shali issue an 
B*F;~BT praeag&iiabg the S$at2 ersm.mi.asia9ius jw8isdicei$n of 
Lh%z pta~%@b9ag or matfar uichiw 90 days after being 

'n%kiPls@ (lox takii~aq natice] of such, $ a i . l u ~ ~ r  and shall. 
&%a&&% rh@. rg&p@ndibiliay of %he 5'&ate'cenmissinnn wder 

s&rl;:kia#t ~ i x h  ~ e s p e ~ Z  &ID \&hie proeaei%Luag or iraat.ter 
48% C ~ P  $oz T,he S r m t e  combssisa, 
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3 %  ayiv g&.&& 42% u&.~&k S t a t e  c t l rn i~$ , ion  O!A&~QI a 
$ B q ~ ~ ~ $ % b @ r c h & ~  %rider %hFs . a ' ~ ~ X f ~ a ) i ~  arly pagty  i"gpri=s~ed 
'by S%E& &@Egl~a%,$~t%~&aa may hclng iBn acr;ia:a in e:k 
@,FJ-r"&$4Figkf P RR&%%&& D $ , ~ e d b ~ t .  COhlh6 t O  fdete~a~irn w h o ~ h i ? ~  
%%# :~@fg$m%f~~!t RE sff&ta%%,~f;ht ni~ets  tltle )~=ecpirensnts of 4 
q *'m- 
y.,, i& hF>d%$ &@~%f%)n,..  

"r c ~ ~ I - C  $ 2 T U C ~ L ~ C Z ~  "(~pcj Scglte QCYU=E SRBIS have 

'- - 
,&i. i ssbgea 4 $$$ $a rltivi,aw ghae d~t;amimar:$an of a. S t a t e  eo~mbssian 

< * -",f'& @ f '2. 
erFb# E:ifau@wkh dbenaen . t ,  whaich bars snies. "agains t  oae of 

F- h,l,b~:k a i,Q~pg@d Jeatax $y C i k i z @ n s  ~ x "  another Stace, or by cit%zos',s osmr 
! 

%%;%s54g!E3 @$ eday P ~ r @ $ , q r  SzaCe.'" FS.5, C b n s t .  me&. XI. 
. . 

$%ijeZ.; 3 h f y, E ~ X L G  E.~ltre?i~q~atb .&mgndrne~j;k pxotacts S ~ ~ ; I F Z S ,  thei.r agencies 

&W $%@ji%- ~ g t % ~ : g t l f l  Egolxt SU~,'C & B Q R ~  a skr'ahver of t h e i r  sovsreilgn 

$>&%$$Fi +'$*yd & @ & v ,  4 65 U . S . 
, %$@ C69C4) Y . 8 ,  $~~praac  Court, howevc~, has carved an 

" .  , * I. , . 
aric;pf . iv$~ EF) t b  itale when suir; suekgng dccLasatozy end 

r:%t aan$%Stac maZ%w;k' again$%; state officers in Cheir: indivirPutah 

C:c~$qj,i6t%@,s ~ E O  X;i;l?ad to p t a t e ~ k  fede,rak or Coastitutianal zirgkts- 

i t ,  209 US, 123 {29(4i0],, mspq? a&.gw applies to 
qj5,5f 3z1-rrf7s ,+,  s L  fadw,rial s%&tutary lab7 P.S we1.k 2s 2:aderal 



liw% % w k &  I da$:S&a&~;S;~t5n from e;Ae cautt 

~ g ~ g ~ ~ $ &  by c&c &f%ndmtn vioLatcs Zcderal h w  and t h e  

e@&f&$t,%~.,g~~ and & A $ @  s ~ P - I c ~  m in junc t ion  agairrs: i%s 

G ~ ~ ~ $ c P P u ~ ~ ~ ~ ~  . 119 W ~ I ~ E  ~ Q P S  ~ O T  seek monetary damages. 

~ % ~ k % ; - a  P&l;es&t~k;$Z Er &%Aags vbeil;?r~",es Eederal 

Gt:%+~a",$ Ag~.a;kpla&~ 4 ~ p  ffiace rhwt Plaf arbtf 

@se&gw:-hs G$%&E~~%P the iyntsrcansr?crislz 

f &&$=& $ 

prig g&t&a%p@es%va gelicf. $,.eg 5 

d&~k%g%+ g&qg 9 g  ta d~,%ca~,d.ne whether the 

?**% o F&+ r~q@~emi$@fi&s  0% Eed@raP l a w 3  . 
*:Fe %%IG"s l;% fi&r;nkod ra statsrprat federal ' l a w  support 





D1.stzic.t Courts. 

if xhey choose 

d$sputes. 4 9  U - S  .C. 







P&R& Ga~eli~s% 
%='&@36& I, QWWB 
~ M & B  b Cdrlia~ce 

, @ b r a  BBo$a, Suit= 2386 
Qa$W&s C& 9763.2 

%iEZo~.rxrtappa Lfos e)oFadanOl TeC Qteqag, 

$W*QK% @ M&gYlse%rzrs%-,ce Jradgfs : 

Pl&ln%iii TJ 5 West Connunisatiana, xnc. (t?:: 

t h i ~  rc . t i~a %prin~t  def widants TCC OEegon (Ta) ,, 

Efmkhtrsn, Ron gac=%us, rand Joan Sgaith (tr4s 

fig jwisdXeQPon an$ failwe t~ 

C ~ ~ ~ W C S ~ J W S  e - i ~ a t a ~  tgces 

&&I& P~G'L aa(ua+iaa tg %n-ae, 

Q S Hast bat;% prravidatl ~~~9 telepk~ne an& exc%anq~e accatn 

t - O P ~ Q ~  >am B R D ~  
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<ma%& a d  this tine, O 5 West has had ria sanpctitisa in 

a~tw il;-ta these cts; arid ref lecta & 6oxtq:essfenal 

&%%@rat tca prameta tha rapid datva%opaeant s r f  coep~l~i f iw E Y ~ "  

srse&mnqing maw entrants to build Ureiz awn %aca:t ti?lcpkonc 

na%yttee&. & s? U.s.e, 55 2%%-253,, It 

rn rc.r provides far the  entry of conpetir~rs t ~ r ~ ~ q b  

&%~;&%nc:t aeshanbsaaP Under OAc Ziretst cs$ #ace, canpetitom ry. 





0 

%or rsaehiag Agraeaewtr bewean ~ E C S  

o$ the insues covered by tho Act, 1 party 

u"der 5 252 (a) (2) . X f  that ~ e d i & M o n  doe. 
# 

clrspansiblc gcr sondvc~ing rzb%krstLan, Wjt rc l t  ta @an&* 

l initatlonr. A ~ o n a i s s i c ~  day reject an Avaeacnt. a~ $ 

arradca <that seetian, ar 

sec t ion  YS2(e)  (6 )  p 

me A* 831~8 axa- 

z~~tqa%&wry ~QIBB~~ ~~~ 



252 (e) {$a growides that. - 
&ns-ma$ ha %his seekion shall prohibit c, ,stat@ 
c9waf sra%oti fraa eotablishiwcql oz eaf e~c inyj  other 
t q % ~ b r ~ @ t s  ai? Skate law fn its review ~ f :  an 
[&E&rcan~nectkow] btpeem?m(6, in~hudfng ~eqgiaisq 
camp~%irx~,ca ~f f& Pntrasmtc $eEemr;rapz~io~.tIox 
~ f e w d ~ e  qutell.fity sP;aerdarda ss recp&r-aw@a. ' it 

ll,n .a &eei@%on fasue4 on Hervadnee st, 291)G1, &r'%.lb&Tx&We 

a O Q B W O ~  h B O G Q ~ ~ G B  vlth fhs d%e,%sbsm. U s Nu+% $QJgkd 



' is& Order dated April 3 ,  3-997. 
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f~sc~~vls~rs o.% 'Cha prices see; eat An Awa~-sem% Ma-d  by 

*&% Wt;. '-ig s Ee~66$~a first; e l a b  Per r a i i ~ t  a$Xagkrs I%& 









sp guri%4$.et&q 

Faedreral RuBc 02 C i v i l  !i%ccedwa 12 Ebli3.l @2ra%J;lbea f ex 

$%'Bssmisraah% oa;' a9SA~ns cover which the district eran  fatzka 

ns b m  - 
L 

m e  united s f  ateo sad the FCC Ganzah-nQ mas% W t y  dra 

* . entiQ9ed $0 Likemeraa under Fed, R, C%Y, F. 21 tab, %P,f L, 

% 2463, at% a@ TY.S.$. S 5 8 3 .  ABtnenat&vtaSy, %$hay ItEbwkC RC;&% 

l~zave $a iwtmenca asBaeu;bd - be cppaneerl Uf:Mw 3RtX%-dl~ 79 'CZtga 

U(a)  pwpossil&@s t%a$ LnTCg~lfat-%(an lafS4R13, be p~:mi%%&gf, ~ b r n  &+ 



[%]ha so%icieesg Q w c z r n X ,  or any of8'ica~~ or 
male ag Jusace, eay ba ma% by the AZ.,it9rfidv 

CaneraP t o  way s a t e  sr distr ic t  in U;JXO TJz~~hbkd 
StaQaes to a$&smd to kbe iat@g&sW at C f l l i ~ ~ ~  
%rrs;%e% 3.a red, suit saa inq  %ri a a= csf %.baa Xl~finfUSl 
BEi&WPs, ,,ar $o af$:end Pa any ok.ha?z id$eras* 1QfZ 
t3nk%e~d I a e r e .  

provided beg under ma A;. me UnBte6 SPlaZew and R k s t  E"Ge 
1 

Pr~srs ran abviaus inteees't in at intqgst;&tfttn ~ k l i a ~ ~ + a m  P 

of axe Wet, md hava $baBy seuqhe ea ineeweatinr i n  %hi& 





2r9~rrqi prcqsm~; qr eepiza giakcee;: 'to govmn awarding t o  

Conrgaermlaiai~aB %nsItgac%ieaas ft cam canecwaga states %a 





$1 n0.e 5%ric&ly liai.ted to "gresspeetive inj~pb&.%??& P%&L,aEI' 

mrfi because 48; ac t i on  docs net rsisa Ls:snes are Q 
- 

"x;rea%oeraLPPP~r gPrrs@ gram d ~ u b E , ~  .X & w a  $idgvLek?ed %haaa a ~ d d ~ ~ f  tr 

rmd! %ha raalycrnsw sf O S t5&t  and the  il~%ewmu~rs txrefaXfy. 



e m  u,s. seo [aoseg; 

453 W e $ .  943 [ L O a i )  2 EJaLPer, 8a7 F. 

Ougp, 681, 653' (E.D. Was$. % 0 9 3 j o  TkBrd, Rtta% D 5 West seeks 

z%v&alot o f  ic.ha PUC"r "past ~e'&iokm;' It.oea wet render t h & a  an 

dok:%gine k#ibd t h a t  d ~ d e r a l  juriadictian is appraptis+,a only %p 

X c~neyiuda t h a t .  the Yo~mq deet.rA~~o Atsm rreC bar %be + 

pxnrsmutliarn eaf the present ae?xm agaSai$'% the inf!iividtatl 

eeuurrkzls;iobwwsi, G 3 West all1agsk that  the comun;tsoiontrrs h a w  



dists8cg c o ~ t  shall no& acwjsint, susp~ad! lor res%raia 
ma= a@r%%fnrr 02 ,  OP cemplf aaee v i a ,  my erder abPee%fig 
r&%(at ahi~ng$wBlls by ,a public ue;ili&ty am! made by a State 
Q&Pnf&%ga%ivi dl,ge%q erlr z ~ t k  making W y  ubs a Stat@ 
$@8&tb~al aWLvis$on ,  uheoc 

(2) %%a afcfler doe,s mot U.tex&kra ui- inte~cstat~& 
f3xmerrcs: cwcf 

i S ]  ~)g#ef Rl&s ;~eadee: afsss rrcanwn&'ilc ~otice 
herarlng; u d  

gdj  A pXafnr speedy, and gfZicien% rezaedy tray be?: had 
&%a t l~e i  ccWe% of at%& State. 

%%c JaWsan he .  grecludes federal juzisdiczion aniy 

wbm 6LS. O X  We ~ a n t i $ t i ~ n s  set  out in 28 U.s.6. s 3.342 ~ X B  

s ~ k f t ~ ~ f ~ ~ h ~  $ & ~ T & ~ , u U ~ - ~ ~ ~ ,  827 

FR2% 3.2s4, a273 (%kt cis, rser) ,  sg~&, & a n i d ,  487 o.s. u r o  
l i O % S j .  

9. 

'Muis%, tJ 8 Rlaat's action is nlnitheb baslrzd a!e3.~sivalg: on 

eilf y r f @ ~ ~ f  %y jwf exlf caiaur ar aPleged "rcptaq~mnc:e" to ehe Federal 

Cs~%%i%ug&an, nor: alre a11 af the otha~g ceitdBtitrae ccqyHs@Q 20s 

.e$i@\\p$%&&%Aosn oB J S ~ S O R  Act m f k .  For C X ~ S ~ ~ U ,  U $ WBC is 

0ltzp3t;PIshg %a a)lr;\%n ore rardit~a%81 Wi4 (3p8jeation 8f my PIX 

I:@% a ~ d w ~  Lruzkaad chaflengc~ %$.I@ texas anid c=sni.'jL%%l~as 

dia p~&v~t i~a  irr,kwcar'l,?e4:%Pen @~gre~m(d%a% aipp~ovad ~ U ? E P U . ~ E ~  ta P 

Z&C"$R% ?$van bE tme co'phditA~m were aetncuw%s~ ~atiuagkad,,, 
* 

f wasy$$ CQYPCPG;~~!~~~~ Jehnsg~n A c t  ir fncppgl%culrile. beae 

q 

acwe~xrnw L%R:.~E\W&~% of j w l s d i c k i ~ ~ ~  irs wat dh 

%% * @PXIafeODg ABIT3 6PBEB 



&anr%RaaaC pt~videa t h a t  "[tjiae nowars not deleqatccf to ma 

g%$k*d %at@@ by $ 2 ~  Cawstitutio~n, ROC pratiLbL'l=abi by ,it t o  e4e  

$%&teac BEQ 'PTCSBWB~ to 8=IRa States respeetive"P.y, ar to tba 

pbgt~pl&. 2 % ~  Guarantee ellaus@ prawides fcl~ar: " t19 he united 

%k%tae aka&& glYazawtas to every State in e l l s  Gaion a 

Rrtpx&&&mn Per& a% Gmermenk. . . " 
%s r;:om~i%w ion daf endmtn arwa tbzalt eheise preiviaf ORS 

~i;taf&%ed by $@&ion 252 (8) C6) of the. I&, ~ t i i c h  provides 
* 

Zar $ &86m%, e e W  rewge~u" Q gT st&+@ eo~isrri ion datembxnlr t i a w  - 
e mcrzm8~ %,fiAw~o~aaed:tf an a ~ e m w t %  UXI bba~t%doa 25 :E (a1 (6 3 

sbH %bat! &T%, uM.& pse.ohbfts skuta ae&witw of thsrsc 

haWW,aat$i~~gi. % h ~ y  as&e= that, La ~loaasrairscy me 



%%%+A+ AcI rr~~Xai&m15.y saapea8sa st&es P a  ac&&.n&sCer a. Eedsxrl 

r~gklatory &=apsu. and argue that MI Ace's prolhthitkoa an 

it&%@ CDWP rrvt,ew of PUC Bczenntnaeione con~m~tplig 

i.$t.k~"koom~ctions irr $neasrsSstcpre w § . a  $ 2 ~  d&vfai(~n hap -W@QIL 

s%E$n and %?aderal ~uhhortty s@t.sut h ?&a Const%tutiun, 

3!k&y &har,o asa.81wawd;. W&te bemuera Ce\nwm535 has aa uurehor%ty f a  

a$rr-lu;rB%a awrs se~vertigx auafhskity handem me Ccmrace ~2ausre 

eE L%k-&E& X, i z  laeked the Isiw2mX aul@as$&ky t5 ''ides, tha 

vaivar jr%&%c~? sav@rei$m kmwaitgg a eatnddbioa tc~ the sat&*, 



nnfted States, rlLf- 3. a. 2365, 2383 (11,997f ; 

, 585 U.S. at 178. Hsvaav@x, when Conpass has the 







tlmk the rates aP; issue a t e  lnaE raviawallabe brgaW4h Ehey aiie;~ 

aaly "fisrterh zaCas,m and ehe kU6 $as aa&s ans r%~lk&Q&)lls 

q 'Rffnalk doQemina%&o~j" aaa t c a  what cnnpe2maki~fn D d V a l  rsiL& 

ul%fnatcly resai'we. 

%he issue% presented ax& ef 4 legal er frcGsa2 mfk'dza, r&b@4w 

the challenged actf on has an. will diret%lf a%& f f % t ~ d % ~ k ~  Jny 
?r 

alefact %the party seeking revl.e.sr, and wfia*taz rss@,Ra%fl&n 95 %be 

issue will foster efgcctive a ~ h i s t r 8 t i a n . .  25 

987 UeS- 196, 249-&54 C X 9 6 9 ) s  Pr'a*&% &&t.@@, 

nos: aLl@w it to rercmw.: h " ~  ~ ~ 3 ~ ~ 2 3 3 ,  Pn SSg l!X@ @$ m%?tna% 



Xn aypport that cowtexltian, Tma cieeg i n  

ravl@w mmt consibah tho *%oC&l e$$ectS oP me ratas o~ kegare, 
$ 

it Pa met claax the: a~,ei~Low in truly ~~2evrn.k; the WaslllsaX; 

ape~ifbac that costs $or bnk~rcameckian P R ~ .  nst~tork a%&mrnw 

xius$ 'm detam9KlccZ "wi?2vaut keltllerencr f a  za rartr-Grl-r.ai.Br2kn ar 

ofbar rate-barscd proceediwgs. " 49 2Y.S .C. S 252 {dL) {Z) (A) l ij 

m4 

uslaiht@a de~.16sfen~ aeQbfPanrle~t3 rat,%& slbtftLzq i.a tart, #kan%axt SIE 

s w h a t e d  xacbsl~p~hia~, me the %;tislrf at' Uro~%*k%ed-crw@~%itA~e 

pmad$p hposed by the A&. Wn,&ax thae;.rr ~irdw$&wdda;a$, 

f W&BB 638% dabsaiss IY s war;t*s &slLang.rt %a Wa xaraao hmlsra4 

, wdqrz: $I$@ en, me g-ratxwA$ %hat gls: b a L b  "t;@ &d&&ra 

*I ~4~waglPL !bgs& 6 g  ra .aaa  

$1 f 
me aL$Bt,@. c l a b  arX%cgcs %battlhai A~rfiatrnlzn2 v&a$&%aa 

q a  Fif t& an9 Bcuue%omzkh dbefi:an@r; t o  tllo UnSrcd Eiknkag 



somt&tu%isa by $aking prgvate pr for a pubP&e use 

is net tdge for revhew ~ B C P . ~ B ~  W s Wesf has nak srauqht 

 enp pens at ion Rxom tho atace far $eke ajlleged failure fa 'ja\dlr.t;ly 

coar$ansa%e 119: BEek e$s a m i c e s  and irtcifittes iltl aQsk psavidr 

, under the etgraernamt. 

Baekttlons eoncerrifng takings related. Ce eon 

473  ads. 17 

Q!&?&& 5x0 U.3. 4x3 (19934 j 

daci~i~as, 'E: canclade ehac D S West Fca nat rcqulktx% k@ @&.1)k 

orrapaacation Fsgaa the  ~6a'tti Itrefore aiasor%irig Wls eLUh&kw~ ee~ 

c~mpensbtam c ~ a i ~ .  (me ~Q.bIaa!soq  our+ conr;~~iiofi &a%+ i 
! 

'kb.ki~gs eI.,zs$m ceuace~mkng 

govam\mt em%l'L%y charge4 w i t h  

d.bava8ope.r did mat @a@& c%a~ccrlrc;PBeii,as~ 

493 Q.8, at 10Qg %'@be 

w9$$.~tarellen at ieb@u~ A n  IViljlia~san C Q ~ ~ W *  

EB &a@~ 8e~~aQ Wk$:ikY 
(L 

+W kgreacrte af v h i ~  lr ceapzaim. 



would ba to deny a fcdera.1 farun to eq4@F$ %lLkf,l~.$ &%&&%eta a * 
Xrt the present  arztlm, 1% appez&-s that  %I *% ?d&snf wnnlc%% 

appeal the pr~cvirsionas of the Agrca?n@nt: of wh&:b 5% a@*4&OfW e 

t e e  any neatst agency a r  board. TCIPrrc; &%i~tt&?&%~a *a% 43 Q t ~ $  

uay s e a  re1 i .e~  1 1 0 ~  me ~ o c  t a q u a e i n g  r xhrr 

pwsuant 'ta caezain oreglsn st&t,rji+as Ba a#% G Q I B Y ~ G & ~ +  $Eva 

aant than ~ c t  explicigly p ~ ~ c h Z d ~ %  cawit f & ~ f a ~  8$ 

-191angeak t o  agraeaenttt such aa FA& afre 8% ,%a%%% &w%~ ~ 8 3 %  





ra&,a%ractarf oation f s tu%kf c hasamat Awil~-&lia% &PB& m% 
reqt~iaa BB s Wese ke, penform Ete ~ * r t d h % & @ %  Qig =&&% kg 



wat rdep$.ta ik to m a k e  its s@svdcas@ & %i3a&a%@ 5x3 

T C t ,  and t h e a t  Oreqon has n o t  granted %At PtSe aa~',t:l;ot$Q Q V W  

lanwaga efI (the Act. SecCl~n I S L ( c 3  Ed) {A) geaviaes a&% &%W w 

%ika Q 8 W e s t  ausP: "offer Cos re3ala's-t: WioLe%&,%a f#Z@& 

tsgbecemua8cxieSsn's gemire? k h w t  ~-m~ia#~g;: p%dl'ifilBW B% P&P;@&% 

to wb~d~rbbers who aza nee ~ ~ T ~ ~ ~ u ~ s s P o P ~ ~ C ~ D ~ I  #W&@al" %% 

prnvisicn nei.thw states, nor appenra %a &sxJ-%~, 3mapk%W 







Order pcimA,ttarA application 02 .laa.PPlaB use4 by %h% 

emg%%cs; ufth $ha Act. C e r t e h S y ,  agpaPZat3 aa~..ma2 

are qm.nP;a@ ael%aallEut jc~~lscflic&ian ts reviev I ' P Z  Qcnxtdwad 

28 U,Fj.Et. 5 2342(1) .  Sere, hov~ver, t; Wbsk h a  a&ff&&" 

order. 3~5fseaB, it seeks the judicial sevk@w wl&nits;$y c 



25% (GI g2) and. &3P 3aaf  sr: 25% (c] fa! gxewid@@ it!, gas% a%% 
!l&es ggw% -,mv5&e ixatar~i~r~ne~tiogi "a% any rj.,ctmjctiPslP,y Ern%&;na 

pairirk uiPhh the eawrLerg s ~eP;Z'ork, ' gee& S~gfC5ic~n 25;X {c)  $3 1 

gx;owhBgts in pakt that  EECs aust pro~i~ile .  for Uh%~t~sgr' fe n~d#-ed~rB 
X 

a3l@mesrr(tet on an mbundPad barfa at any tlc%%iWil.EjiY f*$tr$QhL& 

~p"~in%,,.," TC6 contends that theere b&ttz?x slectt%aal %a% &at * 

PAc recpfseeaent ra%wctikxg eo i r z tc~@zmr?efsa ta  $a& deor$sa 

gas'$ b0 prov%d.ad [thatg %st "at m y  tfscf.~SiCda5,Ly EaasLbXe 

ta*% 
the F&t%. m a t  coxxocato, %%are i s  rnewfp?a,m% n&ca$aw Eer 

2s [cg ($1 ~ R B  ( 9 )  wua1a n~?.ceearucl%p tmpfsra  ha caf %oardtal"i v~h, 









* 

w, B-y &%3n 

Ey@ZS 
A ~ t s P r x e y r  General 

Dep&mm% of  s8ur;;kiae 
%a62 sweat N, E, , ROOB ZOO . 
Galem, OR 97380-0506 

Atte4meys E O ~  Defendants Cc8;agon PahlLrz I U t & f i R y  
conqissian a.nd Comissioners -iftan, iE:&*a& P 

, Magistrate YucPge: 

(WS], the CWegon Public Utility C a m i ~ b i ~ n  {%J#Q, at%!! 9W 

comPss;sionezs Rciger. HmPIton, &aon Eaabus, SU'BCZ 3@m 8~&%3 

[the Gomkssf oners ) a The GPolcrnissian de%e&~;ptmlir$a~ iffrgv;iat t& 

W 8  maves to dismiss fox  failure ita 

m3.ief may b~ grantad. 'Plhe United Sts~*'kea 

a&%f~n to dismiss, ;Piid gat ixz part 

IP;~%%QB$ $0 ~ ~ S P ~ S S .  

p&c%GRoDm 

U 8 West haas provided Basal. 

service to Oregon eust~mers f o r  nbre %%am 

993s qervicze taz%klorf as .. 
Xw Febraazy 1996, Cortggess ena~kad %ha 

%ad of l906 (2996 &e:'k] 'W&, &, Hd, 264-f.ItJ4, Sea$, 

&Tim or*=% 



87 U.S,C, 5s 251-253, 

The Aet prst!&deo far the aPf c~~p~tdi , t ; (~~gg 

distinct reaechanisms. Endex me f k s t  of %h&ss~, 

eann be conbinad w i t h  their" s%rrr netwcgxk 

6em%ceso PLa8p~w m e  

sU&~POE?~ s ~ s % E S % P ~  %%i& S6 

% x ~ i  aoaee&~fsms allow new compek%tax15i 

azct.. in plaoe. 



( 3 )  provide access te uihnar.dled me~~9~1fk el,--- 
"any rtae8bnbeza%Iy feasible ga%n"1;" an r a I W  &M &dm& 
khae airs "just, reasan&Xep a.ml 1to3dflriiw wkaw, " 
"Ne%zwsrk ef emsw&s'O are f eoc?ll%t.f as ox GIQA$MCD& &sdd 
to pr~vitle %elecemunfcatBor~s slamftmr. 
"Wd~uaing" x"eZers to selXbg ind&vidLt95%,L %a%wazk 
elements, as opposed to aq55p~w%fd%r~;1 Oitf RBWQER 
ePmenf s ; 

(4 )  sf f er at, wBales%;be rates any t ~ , l a c # ~ % & . ~ & @ ~ t k % ~ ~ ~  
service mat the SEC prrovddes ae%: zataill pzie@g %4 
mstomers who are E C ) ~  % e 1 e ~ = o m ~ i m 4 ~ i c ~ m  Q ~ ; % " $ B ~ L ;  

(51 provide notice of changes %ri the Bakarmaki*an 
necessaq f sr the transx~ission and rs;ra%ing $-E 
services on the LECro; ncetk~clrk; and 

(45 prosride t o r  *eerl9;ecatj.an" 02 U s  e w p ~ a a ~ c  R Q ~ & S T % & ~  
$OX inter~~llbgiectfg;n lpbr a:c:ess %a W'&UKT& 
ow rates and terms tha t  aurce Ujust, E&glB 

%OW. g ~ h y ~ i ~ x  B O & % Q ~ : & ~ & O ~ X ~  r w k ~ @ % ~  
mc- t~ pr~a~xae me 9%1%~@ G M K P ~  W L ~  
PS weed to &skaXZ -6 %agez&$.la. 

aVirtaa2. c ~ l ? f , a m ~ % i e ~ ~  remig&c am. 
ts dedd,catce t o  &%xi ca%pl.e;k%t~ts %ha 

equipmen% %tL.ey request andl 4x1 p&dt ~~ap&kE.tr~-z@ 
to inter~a]li%~ce& wi*& the e ~ ~ ~ i ~ % % k  ?Zcn~ k%e aC'@ 
of $ dices. 

alwc~.wW, t x a n s p a ~ ~ t n  and teraoimk500x o i  %~&fLlc, ~ & ~ w l %  

~tnrd ca;sgb%oaation, md may a$so recovers as X~~S~SO?SS&&~& P K Q % ~ E ~  

Seekion 252 02 the A c t  sets oat a c ; a s a p r a h &  P~m&w@t'slc 

90r xqiltfihf~g Adg~eqmnts hetween LIES ai;4 ccirapwtib~rs, PE 

kbese parties unable to reach an Ag~eeinent rwolukzxg &A% 

sf$ G h e  ~PBOBBS covered by the W e t ,  a g8x-t:~ can seek a&&%gat%gba 



ga*?lsrrn ~f = figxxx~uent, &.bat has; Ws9n reaaed d&zuargh 

w b E e a t i ~ n  li it finds &a% the ogcemmt doas dot aagpzy 

&a @4 %ew;%OPaewe a% 5 251 e,gl,d any FCC s.&=''!,a.iE:&an@ %&% 

&gf@& Wader 'khaP; t e c ~ f o ~ ~  0%: rt;:kandud!~ s8'r; 8u% $3 

$i nsz [a] . 
The A c t  gxovides 20r federal s%istr$ct caur'k fi-ia%%&ti a$ 

$~t@rromct?!~~t$an agreements can~Xpl~dedk p w a a r ~ t  t~ 5 3S8, 

8asr%ion 35(2(6?) ( 6 )  prd)v.ides that, id a srC,aLa a ~ a n L ~ a i m  

O"@a@s a detsmdnatisn under -5s seat%aesra, any p&*y &ag$&V%;d 
I 

Iry B U G ~  d ~ ~ t e m i ~ a t i o ~ .  may bring an action in kn agprbpriak$ 

,ieberal distr1e-k eoe .to deternine asBzerk&er Stha 

A~potre.m~wt =wuer~ts reqpire3saexlP:s Qf d%@. B G L  *' 

The At% also a%%sws states Qo dealba 4x3 ~~i3S-y $%a% 

B a ~ l a k o q  xakss s e t  out above. Sectierr 252 (a), $5)  p~rp~$&@% 

- m@$s 
kf es State cmmfssfon f 

auk i,ts ~espa l~s f i i l i ey  
prg~@&&dhg or s'Ehex maptker 
We G Q ~ P ~  ssf aa [FW3] - a+XI $utmI@ m 
We State ~odrs~; ; iora~  s;; ja~,~b&f~&dm 
pkrseeedfr~g ar ma&ker whtb.r,in 90 &p a$3:4'w h4L.w 
nakified [or t&hg ~1!~9&iedp 02 %a& f&9%km@, ma 
shal%B asaaf!me 43x8 raslpa~~i.P,iw QZ %aka 
~omisai ,on undez th is  ~ e e i u n  w$,W f w p & e l  t~ 

praceedhg srr matte's and rsec fdk a%&%& 



B~OWB&E me ex~lusiwe ~ae191.ies~ a'? G,S-CL P %-Sjib{e)fd)a 

Aet pre&~uaee stake court review a$! fnkaoana&~& 

awa~amm a~b:!i.tsae~a wider Qha AG%* 47 D S S * G  $ a5aeaj $41 

s e e i . ~ ~  t ! i ~  (41 ~ X Q I V ~ ~ G  mat, 

'nothing dn airs; sactian slalal.3. prah%bi,%, mt SWta 
co-f ssio11\ frm cesWlim;Mg $ P f  eamI1'r,g a&= 
r~quBSaakts ef Gate Law 5 % ~  EW%W ad! &% 
[ hea~oraig!&%w~re] 
amplibm~ee w % t h  
service 1@al8Qy t~ 

slamts fram U % west sh~-r-Eky &ftw wg~dl pa~%e&. 

V S W e s t  and W G  were ua%tke $a r ~ o X Y a  alP af P&rzrtr I-~%@QW 



S;e~ms thak ref llsct ma Gor.mfssiaa% iP;;Blrs% ~t@ag~~$,sn" %&a 
I .  



$5 a s a ( ~ )  , asa gal , ma 271 :~%aa,p i~r -ts p,g~vgda 



sajslniag perfomaKp,ca af the &m-~mk%%: h %%& 

Ace, U 8 West s ~ d c s  

H Q O ~ ~ C J R .  ko G p i s w p . 1 . s ~ ~ ~  



the court has subject ~a2:ke't: $w$%~&c:%~o& 





-A assgfrt. &I stateVs so~exe~gxa hm$%yI  

%39, 3.42-46 Q%993), 

maaaagh t h e  E f e v a a a  +Wm&ea% 

m y  wafv& met.% h u n i t y  by a 

ass, darn w.2 g198s), ~ & i c S p ~ r ; f a ~ i  %a a $~It(%araZ 



has waived i t s  WurafLy irm" tha j ~ t%&&~Cf@t l  tJ1' Lt,kPZ;b@k 

&a@ L ~ v ~ P ~ ; ~ .  O ~ ~ Q Z  ge&w&X &i@%~Aa% <@@a$%@ ?2i&a %*%a 

rscm%B%p ad&ese;ed %23%% ?$%a%, E @&$&- u,&Wd& 

I:9T$*d,*rriB*TD@33 h3. %@q*~al 

&sag, 4 ,  899.7) ; 







review at' Ute  PUCes apast ackfons" does nak 

h$jw&,fvs r e l i e d  agafrlat applieatkssl sf &aa2,&%aa~ 

o$Fiojkn3.s have aR,raady nadla- P%naPly, =QUQ%L ti%& Gd%$% 

did state that the doctrine set  oak h ml91i"k. a~eatiaw, ~trSa%&d 

p~aseg:*~~~tie~n of the present a&Pan a g a k ~ t  tB& 3Md'v&43&% 



[I,] ' a?aric,df ctiopl At;, based ~sia%i&W an &d,~@~@%?~i5ip Bf  
~ i t f  adensblp or: zepugna,ic& af QX&&Z -%KC. *&@ F&&-T&~ 
Csns t i t~a t iaa  ; &ad, 

(2)  The order deas xtat $nta;r$f@r,ks %&- i~it&%%%&~b 
comeree; and 

[a) The O ~ % E P  bas Men n&ba &$&@aa re&s~xk&% FAP&~B a& 
hearing; and 

(4) A pisfw, spea*, anb.&d2fic%%a% %aa&dRy W hgd % !  
the courts oE su& st&%e, 

divere.it-.y jjsrrisdiceiorr or. aklegaa 'r&g3monta~* w ~ 1 %  DM:W%& 



general tams of the earlier JbSnis~r; A&, $&@ 

425 U-S* $26, 814 (B$?B) u 

&xkS.cla fV, $ 4. sf the U~ff~keC4 Statas YII~ps~C%t@,%:~idn* 

A$1~n&nceaQr. providers tha t  Q[tlha 

United States by the Cawst%kqkirm, nor 

States, are reserved to 43x2 States re~p@ai%&%$~ @I? k@ w& 
people. The Guarantee C l a u s e  prcvidcs %at " [%$$a 
Gtixtes shall guarantee to eYv8dy Skate W&s Union a .. 
Republican Foz-na sf Gsve-y,men%. 2 

~onssmiwg ir1ta3~eromee%P(op~ a v ~ f l ~ ~ m k @  &a& 

( ~ S ~ + E % E ~ ~ I I Z ~ . P : Y Q ~ S .  They asser t  Was.:, 2x1 er;bct $&g kh& 

Bs%ecram$arn%eatiaws .%let of Z996, C O n s g B O  4kb 

riglntrs rmdr the. Tenth. 

munbeatisns maa9t:taro ri%Xing d ,~as  %tgu&g 



skate c o n e  keviev oi PUG dakesminakians sr;n&c~w 

8matarcomce~ioli~s is irtlr=g~~ls%s%at wHW 4i:b~ d&vf eekiis% &~E&&S,E 

sta%ce and f aderael authczity s e t  bat far &a$ t&%xkf &%& 

Tby ~~1.80 asserk khsn$, because Conpmm han axs 

abrogate skate e;s 

of ficlle I, Iht PackeA m.2 la?dTu% 

waver of state sovereign i1wuai%:t 

actiaw. *., rn 

r 

daas not vialate tbe-Teratb 

aemdpaaeat, the Caaarasrkae C%tsu&a, a%? 

u 

deny skates me ~ e p & S I m  g82U ef ~ ~ V & T ~ @ Q E  

qmesrall~r ecensidaad aranjp;t.&l;'&cf eWIew 

aosming tha t  the  issoe;: $r j~4; i ,~&etbk@ $$x"Q~ 

Gupregae Cow-% has slated %&&kt %& tkC% Xagf,,%H&Qla& 

OPIMIOM O!itlS3m 



stakes to administer fac8era.b pracpzms &gabs% 4&&r %l&%* 

lI.7 S. a. 2355, 2363 (k997) : 
FQW YBF&, 505 0-8.  ;ea% 178 ,  PPeJ%fcver, w k ~ n  Gasngrms hag t:j& 

+ukbarity to ragu'lbats private  aezi=&viky pasr&&nrt ta kh9, 

C O ~ ~ Z C ~  '@8aasa, the Tenth Wendine'e &XOBB 

sZfering states the dhsice of 

a(eegrdfng $0 We ~jtandardbi it estab2k%;$e9ii "OX' 

pre-mptcb by federal %sgfsLa&lux~." 

867. Though Canfgzess may not co~ilplel 8, t-jt&%a 

gade~a l  f u d s  an *k&%ng pxascribad gtoitlPan* m. 
91n 

pzr~vicsf a w s  af /&s 2ed.erab T&w-kx;'itci;l Radiackjjwa Vast& %%bay 
" 

&mp&an$=s ~f 1985, wtsPcJci aPZarf2d s%a&ds knceerkirfz~ 

vs&e rZiapas;a?il issua.~.  %he Cauz.t=. faun& 



rcrgulation ax ts, ass-= tffle te andZlnbi2Lty Lor ea&8kM$~gk@~ 

waste geseratet8 u&thin their &~Xgi~z& m%@%Atk. l tU~% -%$% % & . X I W & ~ %  

FodeX,, 452 V.S. a% %.88-@9, m a ~ g &  kt ~@?&d , , Mi4& 

leglsliation l fnited $he status ' l~$k~&&kL~&lp G%k@k@dti ~ & A ~ ~ & o - ~ . E . ~ ~  

Leqielatisn did nlt violate We ?onUr M%fiWn%, &s i t&%.  

Xn the present &&ion, %be -C,lnwQd:@kr;7~ &@XbPs&b~%+t~ 



5s fed=&$ 

e ~ n b a  me 

this; Pegislatiear daeo vial&& %a%"& &&a&%&%, 

Xt appears that Congress can confer &th~ a%%k~rf[%y t;b rwlar 

these complex agraaents upan Petam&% %dlz -w.% Q E ~  e@d%e99 

am3 in$mc"Btiva relief under sm.Lukb@ tl@%ldw Ij? U.,$ 



cci%TL3latc.,rssl attz~sck an a%;Br%;s-" FtX 

For FB%a puxpss-ea sf =4&d$hq &&~.AO&* %k L$ . 

suf2icie~t to note $hat ?3 5 Waal $a% @k&+@&d f 4 U %  43j~lik@~@ 

in grlastiaa do not aXRaw 5% k@ m%-m$GX k k l  G*lrk%L%., 

'*%%s xequixemesac that F% pr~~lv?kE?X@ S I W % Q ~  W$4i$"~% 





at %be af~~;;e&me raee set i% gamrapa~e&~ 

BPS mlw%mds Vhat (f-isese &Xir~3?q~Jt=&sblnd $121 4L@ &g&%& a @&*&a 

because V S V e s t  failed to s~&&t @PBQ~wc&s. t&a4t V G Q & ~  &g&&g 

aesefes thphk kbfs COW% 

aspeei* ci me f i r s t  ~ Z a b  because B & IS&&%*@ %?&a% G@%$%&~RI: 2, 

wst wfm we agreement, bu2 vf%% ~&qphwq&% 

" 

~ ~ c e p t i n g  D i West's n ~ ~ r q ~ t i o m  as tn;u aa x *&BE i3  





w s west does not dlspa;f%ei @:1% %b& ES$$%%$% &&$G%~B &%%a 

tha t  a requesting c a x r i ~ r  g a h  amc~%%& 433 &$4 @$ 

mdPed e8e~zenta needed ta ~ @ v t 4 ~ &  $bi&M % W ~ & F & ~  $.% 



x~ i IPca t i sns  of each paxt=ir@wtX~r gb*%lari %a @ik% &$$rta%@w~ B 

who$e. I do .note that the partsies * Jnh% prs@&ssll %~%a\ &9 

oallogatfowa as -ctep md ~e;c~sC%ihg %has#@ nl%ikqa%kadw' g& %F&. 

favor as I xwst, $ cannot aan canclL~Q~ eb&Q G F- %&#% "a&&%\@% 

any set of f ac&s mk&fiLit~g EB ta ru&iab an %A%& is;t4aB&w 3 

%ekefare deny Ule aotion &a diom2se tail ciatr t .  





i does not qual-ify as tefscomtmf~i%Bda&  rude&,^@ g 



1; 

D B WSE& o o k ~ a d s  that the FCC 6 r d s  b wdiaa 
&aPl&qg&i, =a ' h e ,  LL any emxxt, -t&e mm*s%m r%.uZ--a%@ 

Q 

did'not f ra~ly  e ~ m p ~ y   wit.^^ the UZBW $.a ecttjm- oug me 
" lgara3vi~isns related to itlrte C O S ~  z@e@v"ey ~ o & ~ & P ~ I  W&& &&&ar 

.U 8. West eontends that fAe ~xx%e.z &id n ~ t l  &%al[aCe %8& 

distkributiort., ef access chaxgaef; frs radn$~@,~@e& 8% W& G & @ m &  

unlawmPXy deprived i k  af pxop fAa3@a.t @kt';r ,@rs%ag& 91 Itdw* 



v&olatioa c lab ,  Aceepthg tbce.se aXlcg%k%@~~s as X ass% tx 

maXyzhg a ~ O ~ % O W  &Q dism%sa far Ea&Xt*a %:a lg$a%e & G:L&&, 

'fC tbereZ~re deny the matiom to dim6.s~ W f s  s:lzEahh 



x:~ts-sf-~e8km or ather rake-based p~aca~&$sm~, ,*  67 @?fwtm 

d i ~ a ~ e e .  itn a e t ~ ~ i n i n g  whctrrer a w ~ i m ~ t l l l i r  i~9-w deaictrsn 

i s  * ~ f g e "  for- xevieu, @ : o 0 ~ s  giensreXXy ~ s a a l & ~ r  c%*x&m,wL %Be 

ehaflengsd action ccamti.$:~~%asi ;ol. *Xb%&X &qamy ilaat%&m** 

the issues grer;;entel% are of a Xeg&2 ac ea#:m3(,, ~ & K L S # ,  

affect the: p a z y  seeking xletr5a~d'~ a&& m-%;2%c&&~ #&%&%%%B&R a$ $%a& @ 

facts thwa; sat isfy  =is %as%. O S. @&a$ ha: QB,&&Q& %$a% 4% 



DATED thf s' 



9he motion to lntewae brrraght 

$be FCC @28) 9s . ,e.ia%ion +a dfsrullre; 

the Oregan PU6 Nld t&e ~omraisfo.r.ece I#%@) &G -tS.E%Md 

mceion to d*smiss (#P2) Is as 4e:a ~ = Z & & / r n  %gal * 

and (6). and as to claim III, and DDam 







to havc rcspcndd (a the rnotioa far L d e t v d o ~  opma alp& f i~FWs&y 



e pmlmz 0 Fed. & Civ. q. 24@)[2): which pmddcr rs ~OQQW: I 
Upo. timely appEdoa ayanc may be p d t k l e d  to i @jElm~*a.ot. .. 

appf ant% cd&m ar ddewasc md the main ac%issr Bacm a gcfe&oet af &P OT W k 
rds'.mn. Wen a pmy to aa action relies for paazd of ddm us d&ase upw a q  
.ii&PXate: .e:. . . &&nh&~d by tk fed&& . . . g~vm~rmTd 0 @ f ~  01' ag%#f;)F , . . , @A 

&at$, 
h adsbarg irto &semii.~sn the m%llrl. shall ccavider wh M* 'Me d&q or preja&e$ the d j u d i d n  of the rlgif.a$b afthie p;tri&d 

h mmimn with %L question of law st- fact in the: wti;sn; md (2> 

ti!! d y  m a wed by %he FCC. 33- the FW mbmW 

Zity o w  %he matiow of the Tefmrnri~i~ad10~ A& & iW d 'h 



Supp. 1355; LT&T ComuPu'catione ofthe Southern States. Tnc.5 ;-&im& 

No. S:B"Pq4B$-BR @Xi.%,@. 2 1 ~ ~ ~  211, 

Cd No, 49'7~=-'9M$2 (832, "LQW -4, t w h  

Q r m w b $ ~ w ; .  $ne v. Rdnbold, Civil No. Al-97425 @.N.D, APJV 28, i993, 



d & & e  ~ ~ * o P o ? ;  NU. 5:97e~lr405*B1& dp ~ 3 ,  & D.3 

mue not bekg wa%.~pded to act on behalf of the fiFT&I g a v ~ m k  

17, dip op. & wolw &a T d  hmdmernr d w n a r  prcs3,&"1t st@ke mrwJ&@&&%rn$&~*w& 

ent d m =  arc mtpa7:g @Iw&~R; La &dl ad* ~ w $ E %  ky &?&"$+ z&: 

sdonm 1~tqpe GF%C &dd b j ~ l d  a nar 3 % ~  pwty b g m  hTl&T 3~ 
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&PMIED STATES D1STR16T CQUfiIT 
EASTERN BfSmICf OF 4RBCHIGAN 

SOUTHERN DPViSION 

AT&T GBMMLJNiCATIOPaS OF U*S* a#% DIs~~i l l~~  4~s3p.~ coyRp 
bAi@ff tGAX, ZMG,, d*i..%-% 

k. 
0 < 

ii; ~fcb~"%mg 8a.L TELEPHONE 
COk#Pr)4%W dhfa AMERITEGH 

2: MICHIGAN, {NC., and ?-&BE 
t- CQMMI3Sle)NERS 86 THE 

MitCiI.iQOAN Pif BLbC SERVICE 
CQh@I'MkSS50N, in their Qgcial 
C&lpaciv and nag as ig0dP4jduaIs, 

Case No. 97-6X400f 13-AA 
RT-GV-fiO 3 76-M 

HON. BARBAlPJa K, WCPCf 

Defendants. 
LUsX.-l.Uul- - ! 

QRDEW DISMISSING Cd@E NO. 974(21318 AND 
3NER8' 
'rn 

%CF& wbo~remptiorred cases arise under the 

U-8.C. $ 252(6)&a) ~ 1 k e  Act), which authorizes this 

Now befarre the rsr;aud is the 





eq~ic:i~ds msae a&%ra%iorr, it must ensure that the terms and conditions imposed upart :~rr; 

p ~ ~ i @ l b  c6~1rlpfY with the khce and the FCC's rules. ,u. 5 252(c)(J). 

"T"tse Act instructs that agreements adopted thrloug h arbitration or negotiatiarr be 

s ~ b ~ i E e d  to ikre state commission for review, and the c~mmissiizn may thetr approve 

wrrnrflgnt or reject it if it is inconsistent with the Act. M- $252(6)1('1)-(2). if the =rrwhi$sj9~ 

f@&~ to ad, the  agreement will be deemed approved. M. $ :252(@(4$. QIIM a state 

mg~~%f%iea-1 has appro~ed OT rejected an intercanne@eion agreerrsent, "any party aggpie#M 

by d@termi~;ag:iorr may bring an action in an apiorocspriatei Fedwa! disksick cagrrt $0 

G~termfnc whether the agreement . . . meets 'the requirements af section 251 of th"a ME 

thi8  on." 9 252(e)(6), 

In ttra present case, plaintiff AT&T sewed deierhdant Araien'iiech wiiah a seque8fc fa* 

~@gafi@tiaz pursuant to the Act orr February 27, 4 996. FGT eitA81r party trj wait its@# of ah8 

Act's ~rBitrrslion pmwss bef~ fe  a state cornmissio~r, a pelifion k~ r  arbitration must bts fit@& 

after Ph@ 135th day but before the 460th day after the date of the oa"igirraI negati&tZ~n 

a6@c:u@s$, AT&T cornplied with this provision and fried a petitian for smit~4%iari with &h 

Micldgan Public Sewice Cclrsamission an August 1 1996. Arneritech a:so fit@+$ a wJ#55fi 

dcx whiga~r~n on AL~JUSP 2,1996, and the RdPSC subseqetent!y s s n ~ ~ l i d a t &  lh8 ~@pamt@ 

pat8-ljo~rs Znta a sPngSe arbitmtiota proceeding and appointed an a&itrat!on pang1 to mn~~&sr 

Sk& I$%u66 ~&ised by the parties. 

Q4.r Qdober 28, 1988, the amitration pariel issued its first 61eeision an4 a~qufmd ttt@ 

g & % b ~  $0 $ubmi't exwptions to the MPSC. by November 7,1896. 011 Nov+~mfwr 28, "Emb 
Ihe MPSC Iswed an order approvirrg agreement adopted hy a&ittatwibia, 3%%% o&&% 

3 



g&&&@an pane1 and as md%& by the MPSC, be filed wiihir: 90 dqsd  On as 

was unmrtain whether the MPSC's Nsvernbar 26, 119%, arrit;r s~ri$titb?M gn~!  

After the MPSC's November 26, 1996, order, P;ir'&T' and Alnea- %a&rzi 

agreements, each of which contained disputed p~ovisi~ns.":rsnserguentg, @P8C %i.M 

iizu$tiat@d ~ ~ W ~ P S S ~ O P ~ S  with AT&T and Am~eritech regarding $he! unre%aEd& k3wgd .$h~ 

MBSC staff then filed reeomrnendstions csncerning r~?ssliutd~n of 4k ~%w&teWi~ 

dksegfeements. AI188 and Arneritech filed responses to the 1~eamag%&x4$am, && om 

Fdbmary 28, 4997, -the MPSC issued an opinion etscX ar&w Mwm stag# 

re~.&fx*lmndaftions and requiring the pasSjes to st-brr7Sf ;a signed ~ D p y  of &@ &&ma~m:@& 

agfeemenl, On Mar&# 7,  1997, AT&T and mefitel=h hintty ~kxs25wiqteG o ftdk aaea& 

%~ffrs@nzent, On f ~ e  same date, hetiteGtl filed a rne2iora .for appmb!@\ cXSq tlw @m&%%%~%, 

dCase no. 9340Q48, ho\rvever, nust be dimissted dmu%@ it BNX fiM p&f ta W 
MPSC'r &dB 4, "887, order appmwing; the parties' final ragr@~fl*glt and gtzrcb P 
pren3uture review of the a&iftm'%icm g)rg4~43ss. Afthaugh AT&T ~3sggee AM 
wo?t$olldate the WQ cases and "p on the basis ctf W7.t~ mawid blkt, 
the Agreemc.nt as approved by the MPSCs fiprii 4,19B? ApprcsvaY O&&f," ttw mtdu%,'&S@ 
n0 r;aas&rn Po aalnta'an the first case on its d&et when %are is s;o agrwrnaot ,E k@W tfi 
411a% comy>%alabt for the caber! to review. 

'The f%w@ dispMzd agreements w ~ r e  su'onmi@@d vsil D ~ m m h r  8,1P3% %@ 
26. IW8; Janteay 14, "1[99P; January 96, 4099; aPldt, 30quay 28, .?1@@7, &B rit@ouIPp 
29, "SGQY, agreement was signed by both parties, but men 8 $ndu&M &&pa& b8 

4 



9.lfxf .Aptqldb, 1997, the MPSC issued ass order appraving the interwilnwg~n 

hehni~een the part.ie3, and ola May 5,  6997, AT&T filed ifS seiafld am~!alaS, *!P& ~ w d  

sasigned case number 97-604 76. 

In its complaint, AT&T asserts that the intercsnnedian agreanwoff ;am$ [ha MBSC*g 

aircler violate the Act and FCC regulations by riot requiring ma#@& $0 p w a ~  a weabg 

felecommunication service (Cwunts I 2nd I [ ) .  C ~ u n t s  1II and &# rLger s footfay@ay 

bctvysen AT&T and Amerileeh and request that the court re sariwe-quwtbns ~ a x d h g  f&@ 

psflies' rights arid ubligaticsns under the agreement. &.TEAT rramad %$ disf~rr@a~b Be& 

Amerit@ch and the MPSC Commissioners, in their sfil~ki mpdsw, 

"The MPSC Commissioners have filed a anotjan ta ddisrnt~w pb3nWs dsim~ a~ak&sg 

tharn, arguing that (1) the cai4r-t lacks subje'ct maflerjudsdi~on .ibvw@n 3 

o6cials; and, (2) the Complaint f ~ i l s  to sydfe a claim un raIfi&f mn gmfllM a@@&ai 

slate otkials. The coud now turns to the Commiasiones' n-~altiun. 

I!. 

Federal Rule of Civil Procedure 42(b](6) aklthasiuses a @&119rf .distvW I &@a$% W 8n 

h ~ w w  bf law. ''[A] compDaisaR skouYCe not bs d-ismissed far hitatrm to &tat% Ea& uew b 

apqears beyond doubt that Ike plaintiff a n  prove na w% of fa&#$ in % a p w  &f dab@ 

which would entitle him to relief." C o n I e x ~ Q ! !  355 U.3. 43, 4eb48 [dB&?)> t f i  

ct)nsiclering a Rule 42(b)(6) martion, a must mrlst " z i ~ : ~ p t ,  a$ of pi8ht@# f%&rg~t a 

8s true and determine: whether any set of fi3cts ca~~sistent w&k !@ $fiitk@w& WWM s ~ w  



pi Crsrnrr~issiufle~ contend that they skaalcl be dismha;sd as defWafif~ us% 

t k  $%c,$ only a~thorizes the court 'is review the agreement be%we&ri A?P&"Tnd Amsfit=& 

sudt iimjted authorization does not extend to juri~disl8isn aver an I&QR egah~t  tg* 

Comrf~iswiot'~ers. This argument lacks ane& me Adk m2ikes l30 m;fa% a k A  wA8 a 

propeg party fa suit. As long 8s nothing crukide Ithe s@lbk pmtt* r1~%rn3* && 

Cm~mimi~mcs aias defendants, a n y  are dearly proper p~.lstr%es to a pr&wdir"rg Mt 

exasine wt~ether an agreement they arbitrated and approved camplib w& A@ L%% 

tfigy u~dertaok to apply. For the reasons stated h&~~after, #1@ mar3 Qifidg Jhae e%o%Rx%w 

aubM@ the Act mandates the Csmmissione~s' dismisssf fram auft, Fer&h@waf&, ohmi- 

d~a  C~mkx'~is%inrater~ as defendants is essential 40 enr;;~tfing thak4 AT&T df a$ W 

The Gorr.rmissioners mainciain &st 'the Tenth alad Eleventh hers%iw*% M @% 

&,feikW 8%t@s CansarAian require their dismissal: fsom suit. W 

~ E W *  these wme arguments have been adsranwd throvgf%tS&t"i the r@W try Y D ~ %  

p~b%~r: ufiw wmmlssions and rejected every 'j6Eirn@1> P:~rst~ant .fa %e masoning e x p a s M  

--".?,r-- !---- - 



iag 'ih~gg earlier dsdsions, *is court deternines that nsithckr the Tenth nor the El8-arp5 

%~~errdunefrt $am We a@ona br~ught by AT&T againoff the MIPS6 Cmx.r.g,r~%r;&nen uaeaa 8 

252;Cs)[G) of Pile Act. 

Viare spec%cally, :he coup4 first Re!ds that th~! Cammia;sionae are not 

p w m .  Rather, the A d  ~Rerrs states the option of irnptemerntjng th 

absent coercion sP a state's 8egislative processes, there aan be no Te~ih 

As to the Cc\mrnissianers' Eleventh Arnenidmemt 

a~ tb r?  for judic:ial review under 9 252(e)(6) of the AQ is nut a "s 

the state, an?d PP~erefore does not raise Eleventh Amen~dment rnn~@ms,  

it this case was a 'suit" for purposes of the 

missioness would nsnetheless be ptcper under 

r-..- 





denying the Ccmmissionem' motion tu dismiss: l%c Gomn~issionen wguved f ~ g  t?r;&g & 

igvolte any wnstiftaiona! claims of s~wereign immunjw by uctliun!@rf& d&@a$k.$)-t~ =&%$ 

atton and implement the federal schema set forth ifr 9$%53 enk;f 232 ~f i b ~  &s 

if the waiver arises f r h  '"'such owemhelming inplicafion fm% the hna %$ t&@j 

som f ~ r  any other reasonabie constnrctian.'" ~ , A ~ j y S U % ~ ~  

495 U.S. 299, 305-06 (.199Q) [quotiny &gg@[~_::~ 

scheme in the faex? sf dear and umambi$juoibts ia~guags Bl"r4Lb, upgn em@&#&& at-%& 

arbitration and apprawal prawss, fede~af district cam r@'c6ak\a k v @ ~ @ '  @baa. 

. "ovemt~elming imp!ica%onm of the MPSC's cundu;firSd~r%or"t%lwf41!8 @ WL~QP a' Lay EIwmB 

Amendment immunity. - 

.... 
I he Comrnissi~ners' arguments in suppatt of di$mI~~8l  P Q ~ % B ~ ~ P I Q  $It& dw8&w 

exhaustion of administrative remedies and primary j~fi%Gictibfi am w@P& GW@@@~..  F1& 

Cornrnissiowei-s claim that the FCC, pusuant: to 3s &&haw @+*~SS>;ST PkB 8-;,G 5 g@@{&f, rn 

grant the s'eBie4 requested by PtT&T, and that b.T&'T shvukd thuo t@ reqir~~cd tu @:Ma$ M% 

remedy before the FCC, or aEtem;itive?ly, that tbir GQYJR md@k I@ &W P G C g  gmrn$% 

jurisdiction. Hawewer, :hie Eighth Cirw31 r%c$nUy IraM bl-1~3 iiso al-~tbfl u**d@~ 6 "$2g&j(%j 

as this one ''is %he exc!rmslve means to attain f@vi@%v 6f st&$@ m&~g.l&w 4@%&m 

m %$@&& 

f9f ~.88k csmmissions," becaiisa "nathing in @18 &f eve$\ ~q-qg@a,g b&& pg3C t ~ a  $k-a 

ar,dti.rosiQ! taa erafarce t he  terms of rregotiaterj f i t  cirbiiratud nc-i#Qt~nu.lixt iex~LQ~{.CqI&J-L~. 







4% :$7m;384 

%Q%TEw "a-Q CXX?&O=TX8N, 

Def eacknta, 1 
- L Y w  - n w l t w w . ! s w < ~ a * * , - w d * ~  

I 

P b a b t i f  f , L 

9 

a% mek m w g m  $:.YE 

a ww-=~@r3. &$ @kw H&8z%&ka kwk>&g? 

F&&&&*& $&% $24 $&kg, 

i f : "  ** 



31fcsa9nlcm with the t3ecP-tnq relief sarnghik,. 

P&&ng befaze EM caart in each aE the aborris ~ $ & a i 9 ~ ~  s.r 

$ur&n=ctian owax the ~ ~ B Q E  mczer sf WG acc%c~k the 



=mace& LQ m s r i ~ w  h f~dem2 d.&s%xiet cou*; -~;beai;:ef a m ,  %%&$a 

B&zasfiga%. waived f CIS EPepeza'kh &~readPntesn.C i . rn '~a~ty~  . 

3 %  1398) (defaxtcS:?at me&e",ar~ at stace pub3.Q~ sellrice 

wa%~rnEL cXa$m ta s o v e r e i ~  i d t y  whea baast& manh?scrs 

Matlraa. to D i ~ ; ~ d s ; ; s  BS.B, X ~ W E  AUg- 4, 

of scate utblit 

%&Xammieaki~$as k e  sS: :I9963 ; 

Pa, asga) (wlernbeap~ a atate public ssm~%ce 

E"3Lmx32:Ba. &mmdagat 5mumxdcy when i t s  m e r a  

-4- 









EiYc No. 97-9 13 (hDMjJGL) 

File No. 97-9 27 (mgWJBL] 





U 

Hie No. ?8..914 (mMYGf,j 

Zi&P&qm%. 
4 

"diO P ! * - w  I-& UUc-Y.-CQI...-.-.P1 me- --* * . L I "L . IWIW 

ga:aQ brouat prnsuanr to iht ~ ~ I m m W t a i ~ s  Ad of 1996 gy@c; 

T*mmdunioos AFX" or *&e Am. 47 US.C 8 252-($Kb). scc9z.4 j u d i a  m-iew of 
I 

&-~~'is%@&~s% %adc b fi\c B!sb%6; lx%iks &&isrim g&,Wm. In t,%.& ~19:~+$* rta 

I P M B ~ ~ I v &  md& i s g d d d  mm~iGonaa of&etMnYUC sf D:&&xx.& Fw 
J 

143 &'idv@Jy 

fie hrJmlc: fis b@UC"s fa$iei= ail 

i r i&doa in 97-913; h6F6' rnogon ic d i e ,  ia $7-923; and 



h & * % : ~ ~ ~ # d k b l ~ ~ *  by m&g local pbmo s m i c c  pmvidm ('%muraw local 
d , 

kd #&M& a2 

I 
d 

@&"ma @f !a#& ~w&J 

i @ ~ i j h %  IB, L Bnf~r tq iailitatc ap-e~ments b c ~ m a  incumbent LEG and 
t 

I: 

dt@@#@&~% u tk~:gpTlt  fir Wa n~gotlations and mbigraBoa 47 U.S.C. 9 252. Ubcn a 
I 

a b t m ~ ~ z d a q  scnarjlms or networXc ~ Imef ies  .$ 
k& -&% k&% i#n% t Q ~ ~ Q X ; !  'BO negotiate in g o d  fd& the *tnaas md onditirsns af an t & & ~ ~ m t .  5 %FJ<G)(~~ r. 35% (@(Z). Bu&g the ae:tf,otiaOi~ns~ if naxsstuy, ei 

b ar*QT;mte GY oFn issues' 8 252@)(1). An 



1 I wai ar v a ~ m f t d  agpina on of W United $fates by G i ~ a x ~  of w o k  State,, or by 
i 

*xc~sj%d <&B$ &cndmcl~t applies to a suit brought sgaimt a State by one of its OW 



2 

-*me* &* 

VAL ggiP ae. IM s.a':dm, g i n  053g 

I 

1% &I most ~I,P- tax~. jp~e; 2) imPlidiY in &tin6 i a ~ ~ &  as &G h p 1 i a ~ ~ ~  of 
il 

%&-%f f ! m  t1u: text &wt Ile~ve DO morn f i r  my other eomhdo 

964 F2d ~t 1 56 (quoting Feen~y, 495 W.S. at 305, I EQ S . a  A 

b*; ~ G I U I ~  Y ~ V B J V C T  ~IIX b ugh t~nduc t  when a state voluntmiarily mcipates 
1 

R@gf@m whit% Gohgrrsr has ti waiver of iglmdv quhe 
1 

.%s*$d %%, !$'%k. 1999, j~.&,dien"ree%~ 110; 8.a- 1963 (199 

I 
i 6 



o%%rs& Mrn# llPltO &ill a s m e  ale 

3 
& If$*c,e, 25Z(cj[5). By providing for ih ls slfem8thfe: me;thod of decision m&g, an 

d m w 1 d g 4  W E S&k can decline hwPvaent b the staf.~flo~' schcmc. Becsvse &spa* ai 
w n$% ad, my dCdkon on its pat to pdaipale in (he process is voluntury. 

A 1 h a  A ,  1ngx-e~~ phwd oxc~ras~we jorrkditdion for nevie:w of 11.1~ State cosdssin 

ddkimliony in the J fcderaf court(;: "No SWe mart shall ihaxcj 

1 
$$ f~ '$ t~ tc  eo~wJssiji~fb. . .* 47 U.SbC. 5 252[))(4)d The T ~ w @ ~ I x ) . ' ~ E Q ~  

i 
' f i j ~  my nycee io wXicl3 a State commission makcs s determimition under 

J 
%@a%& by molt, dt$xmination may bring an actior. in an 

I &mmi~ i&  aivb~&~falr dgreemeYiO 08  statement mmb the r 

I 8W ails ~erdaa* 47 1.6.C. 5 2$2(e]@). Conpss thereby m 
I 
I 

f%d@vcgl wMs af 8ta!t! ~rnz i s s iom~ decisions under the statutcn~y echsmt: KC 
' 

WR~VZ~ s c ~ c i g a  b b d t y  as a ~owdition dpaariciptiori in tho rcg~la10xy process. 

EnuC %WS n b t ~ q w d  ' by t%~e sbtute 10 ~~~e ale 

t~ I&& mfivs role I n the process. ~y choosirig an active 

izqliciAly dS;anoupb 



$i..Lh- at 91 Q (quatiug' ndt Yomnq, 209 U.S. 160,285 S.CX.. at 45411). The ~ ; I X J ?  a e u  Id F" 
ck~,r.iy ulj'tfjtitf fihc cldsic, xr'eY1-e.~tablishd Young dockhe. The Pl&=s s a i k  do tbBdia?e - 

t 

gg&d ri$ltr cd mdw ~~ewmmica(ionr. A& n c  i fi%gdp@gavc, injunGtiy relief, the fitwe compl ice  with the Act. 



." Seminole TPik 517 US. 







467 US. $37,84,1Q4 S-C?.. 2778,2782-83 (1%9%4); 4369 $24 $1 

! 

#seause it pYwd ,review sf wm~sisicsard &i~rts; ~4:1&4lra;fy 

i 
az of law ~ r n m a a l ~ d  by up r0 my c 0 - d ~ ~  ~ & a c .  

0m8: aa 



I dttm&xalions ar; lo quenicr~s offad zs well sr; &d quwSons dlaw and at% ~ F F  m.lhl& to 









Plaintiff, . 

~ C I L V - 1 3 7 - 1 9 2 7 - P H X - R , ~  
CQRPOWTPBM) 

M ICRVIM as) 

O R D E R  

Defendants. 1 
1 
1 

I 
I 

The Arizona Corpoxa.tion Commisrr;ion and three rs f  ieo 
t 

have filed a motion to distniss the Ctrmpl.iwirrl= f$Ps& 

T@Laecomr;nunbcations Corporation a d  MCfMet~b  At*Ca%lB 

Services, Imc . (col.lectiu~elly, "MCXd') in CZV-87*XB56 * 

and AT&T Communicat i ~ n s  of Mountain StatQbS, Txlr;, ,$ tmhT&Tg' $ 

- 1856.- PHX-RGS , which have Seen currso1kdatsd ~ B r h  04-kt@% 

The ~oPC~B.BSOZX A c t  

Tbe Oaanrj.ss ion contends that %he C O W ~ ~ ~ ~ I T ~ B  bc%~Z-lrZ be 

pursuant t c  t he  Johnson A c t ,  28 U.S.C. S i 3 1 2 .  which 

in reievant part : 

Theqdisrricir courts shall not enjoirx, suspend or r t t s t r a in  thc 
op~ratiork Of, 017 c~mgliance w i t h , ,  any oxder at Zaet%mg ++at;@%? 
chargeable by a public utility and made by n SZ&%@ 
a&ma'.niutraBsivu agency cr ti race-.making b&y rrE a 9 t ~ k 4  
po'P,;ii,&icaL subdivision, where: I 



( % j  5urfsdfction is based solely on diversicy ok 
c$,Cizanship or repugnance sE the order to the FedexaL 
~onkei~ution; and 
122 The order does not interfere with interatage 
cammerce ; and, 
13) The arder has been made after' a reasonable ncrtlF~& 
1tnaar;inylr and 
(4) A Q ~ ~ X X , ,  speedy and efficient:  mremetdy may be 33e3d ia 
the  c o u r t s  of such State. 

' 11 Tfic Court f i nds  t h a t  the Johnson A c t  does not operate to deprive 

tfls Qouxtr: of j\lrisdbction. The Telecornlmunicatians act; ~la&!cky 

@ 11 g$ves t h e  Court jurisdiction oven. NCI1s and AThiTt s claims that thr: 

'' 11 fRJa nxxy case i.n which a ~ t i t e  cornrnissior. maker$ a detrr~inatim 
3 3  \I wdar chis scsctior~, any party aggrieved by such determinatr&-;sn 

11 hyijxg an action in an appropriate Federal d l s t r l c t  cousc tc 
$4. 11 &e@gaxr~~ne+ whether t.he ayreernent or sta-terne~j- rneetaa rha reqilLxan3snk& 
15 11 : 

af w c t f o n  251 of this title and t h i s  sectibln. +" T"f"h.us%, %he 

'' 11 C r ) u r t Q e  jwris~?iction i.s nut based solely on divartticy uL 

'' 1 ~lr i . zenohip  or repugnance of che order to the Fedlerel Cot~tici turkon 

'@ 11 aild, theregore, t h e  Jchnsoa act docs not apply on i r s  facew 

""1 Furthermore, s. pla9.n, speedy and aff i c i es t  werrtsciy %ay Q 6 E  

'' 11 $r had in the Arizona courts hecause th[- Teleccmmunic&~iaau r\et 
3% 

npac%fEcally bars state  courts from detlermir-rjtrrt w?ier,Praa, 

:4.23 11 
1 irx~arc;.orrjlmovztiion agreements camply with t;he x."cpi~amenks aE %ha W t ,  





I . .  

to issue ~ ~ K L Z L L  s ~ d e ~ a  

the 1996 Act, !U and tht~s  t 

citge 2 s i~~q- l e  ~ a s e  that :suppox%~~ 

routinely applied i 

colAective body; 

Commj.ss ioners  c i ~ t e  

517 U . S ,  609, 116 S . C . t  

C o ~ r s t  held 

~g@ing aide those I 

s t a t e  offirer based 

X n  t h e  SernirkoBe Tribe case, 

if a %edera3 court were to f%n 

gaming compact in goad ifaith, the a 



60 days. If ci.the+. of  the 

only sanction was that 

by the mediator. t h e  nrnly 

was to notify the Secreta 

me Court exp1,ained th\ar if 

suf t , breughk under 

of the  .act wwould be 

why an Indian. t r ibe  wou:l.d 

Seminole Tribe to -A"----- 

does not set for th  a 

th is  case to be 

Xm partisular, at least three 

690. 4L.-97-CV-70082 (5.D. Iowa, Wug.. 4 ,  

NG. 97-D-3.52 ( B .  C o l o , ,  i3ct. 213, 



The C-~OYLAO~ 

,hTtP arjid MCI contend tha t  t he  Cornmiscion 

iwlinunity by par t i c ipa t ing  i n  the 

by Congreac and set forth in the Act. 

i k I33,avanth birne~clrr~enk, irnnmilty where it 

i n ;  a federal. program in v~kaich Coriywess 

part f c 5giat.f on on t;:uch waivers. ' I  'kc 

States Q e ~ t .  sf Educatiog, 

1992)., $st alga Barf i e l d  v. Wlac:k~isood, 

Cbr. 1993); BV EnsJs v. DCJ;a, 50s  F.2d 

'2tzc+ Supreme Court itself has 

immunity by participating in a federal 

Scanlon, 4'13 U,S. 234, 238 

lTrx3ur the Te%eccsmmunicatj.osra A c t ,  the Co 

Es nor, p8xticipate kxl the arbi.tration 

pxo~sc~d!~ngs ti3 f a State com&is;ston 

@urb i c  r~xiponsibi.Sity ernf1er t h i s  section.'t) . 



hea reaponaihildty under 

~ t ' l .  ox,~\rrerss ' ~ ~ ~ t i c e  rhat its action 

~ou,r;-t, a.x;rd, Eedc4xtil court only. 

1997) explained: 

t h e  Cou:rt need not 

nmunity an6 w 

ha&& cha,t a State cornmi 

ring in the arb 

for k h e  reasons set fort11 i n  

Eind.s t h a t  t h e  c-3cjmmEssiun's T 





OE incaz-im ratas submikted by ansthear federal agency 

act, The inaewensss contended that  the mfe was 

& R Z ~  t.kEiefbfore the plaintiff * s cl5i.m was not ripe for 

%h&. Ni.ntfr  ~ i r c u . 5 .  t dj-sagreed, findl.rag that 

claim was ripe for review. 

to agency decisions avc 

ri%v.%aw when the agahcy action i s  finali 

i%g&'l on&,~s." -,-, Id. at 785, Tn t 

and the agency has spe 

x[;f,gkti,ng any n'ropg that may 

Theregore, t h e  Court finds 

VI, MCI alleges that. 

faxth above?, the Court 

En CaunC VTZ, MC'I 

,%1;?c1 MCJ does 

-97-1056-PRX,- .RGS a n  t l~e  

10 





- C., 

C - * .  - 
83WrED STATm DI1STMm C Q ~ T  
WESTEW5 D98TIWlIm OF M14ZHIGkiN -. 

' "  -. & - * ,  0. - E* 

SOrnDEW DWISIOI~ ! . * .  -,*sz 
Q@$*%*@Q9~$@82 . . 

&#I4:HKjaN E!BtA TELEPEOM3 CO,, 
&%%; &sted"ih Miclxigan, fm., 

PIaintiR, 

File No. 5:98 CV 18 

HON. MCHuu2B ALAN ENSLEIV 

'Ufrtfendmts. 
%eke------ 1 

Chief Judge 







d@m@$ +$we $& m~arb@i fggilifie~ &ed d ~ r  the provision ef lmal telephone sewicc." id. The A C ~  

&gw+ C/e& @id- FCC 4 $0 F.@rl753 (aik Cir. i9979. 

$psiEealy, rhc Act 63rcesl m ini:umbent LEC (1) to permit a sequestisg new entrant 
m &I i@+*un"o&~:n! LEC*.P~ liscml n~arket to intcrcormect with the incumbent LEG'S 
> ~ a , i s . t & j ~  ig$e@I D@%%QDP~ . . . (int&caannectisr); (2) to provide its competing 
&~~aa%u@inf'1ii,;xtd~dt~ canicrs wilh access to indrvidwal elcments of the incumbent 
fb60 agr~#e& an a\?but%dltd bags [unbundled access]; and (3) to sell to its 
&3wq?&@&g ia"9tge-z5srwstuni~~ti~ns rasriers, at w's~olesale rates, any telecc~mmunic~tions 
$,ew3$e $ 3 ~  Isc~tnub~~t  LEC prc-vides !,a its customers at retail mites, in order 10 
&JW size c&mpexin$ carriers to resell their services (resa%c). 

gE3."x:b e:+t$z pfPff f, 2Q F, SAlf at 79 1 (:cifio,g 47 19.S .C. $ 25 1 (c)[2)-(4)1. The also ~ e ~ k e s  that the 

$r&it9g@*vksw ~ $ 1 ~ 1  ~ ~ ~ n p ~ f i n g  Iu,Ecs cfi8e.r into intercorwr~ection agreements hl filling the duties describe4 

as _%dt $%:?.24 $3 1 by falltauring tl~e procedures set forth in section 252. $ 2 5  1((:)(1) 

Sgetialr 252 ;;rr?;,i~:u'loias a four-step process to guide the patics toward an intercomiectian 

@g$w$~?cao wtxielv 1hdhaf:r; to rile requirem,ents oFaHae Act. First, section 252(a)(1) provides for the 

r:.J ;iriftasrpt Is r.ez;ckl an ilgfccment ?bough negotiation or mediation. If no agreement can be 

t~&ck~t$ valuraud2y, arction 252Cb) and (e) set ou: the specific stmdads a d  procedures by which: 

$bif&~q paqy "yr.nay r"tqu~?3[ &at the stzite comratlission ippbitnte :my open isma. Oacc an agreement bas 
-9 

rn3~a[ecj, i r  must bc submitted to the zitate c o h ~ s i o n  for appmvd pmuanf to swti<n Z~(C]~. .- 

in I ~ $ : - P Z ~ ~ { I B F  :!$2(@)[2), FinafBy, rev~law of any dete;micatioc razade, by the state mrsnission ajqxoving 

dig.+:;$ F cx%iin*, 3 2$2(~:)(4> & (6) .  If,  howe;vgr, the state cta~nnissici~ cleets raat to participate iinr fl1,;s 



ar !&It 40 ~ f ;  wi~hin 863 days to resolve B matter &%iWg under ss#:tion 252, the Federr~p 

hy'h ctJrn~fii4s$#ner$ irit~prets the iinterc~nnection agreemeats Ibetv~ecw itself a d  the Defendant 

c&li@p&?p# LETS irr a mamcr which violates fe"edcral law. The c:ase arose uf!~en Ameritech ceased 

pr$$&ggs ip iml  crtlmpen5:a~tid to the Dcfendmt clorngetiwg J,ECs Ebr calls miade to Intenlet Service 

Pli@vid~!n (18Ps).1 Cantcttlding ahat calls made ts kSPs are not lscal cal'ls, Ameritwt! assceed [hat 

b *C33&i9 ;amr gqulx td  to pay such compensation under either the terns of the agreerhents ~r under 

P I J ~ ~ " S B ~  faw, $r=itcriri of the competing LECs then filed cczrnplaints with tht state cornmissicja~~ 

&@kiang @T O ~ B  ~ q u i r i ~ g  Amerftec'ch to pay bath past arid lfutule ~ h q e s  for calls anadz: to the ISPs. 

t & $ $ ~ ~ ~ t & q  28, $998, ir.~$,erprcting the terns s f  the various interconnection agreements, th'i' W S C  

%&@&$ ~m Gxder mRiag ixr favor of the compeaing LECs and requiring, among other tfif'tlss, tht 

%ecip""i: Cornpernation is ~ l e  principle by wihi.ch intercomectd tefec.commicsati~ns 
g@rnp#$d~s t;@mp'.rr"m?c s m  mothter for calls their customers initI3.t~ but which mmst be 
6mxjagb!aa by &a competitor telwam~unica~ions con;lga.ny, . - 

. . "+ 

Zx%tm~ci Gav'ree Pmvidm, '%-ypitally offer modem tdeph~ne access to s computer or 
ek7r1~pw@& naWo& tjll4hked ~ C P  tft:a~ htemet. Mm~y s~~cI.1 pm'hdd~~ . .. . are sommercr'd mtitizs 
uff@& hrcma access for a monthly or hourly fee." Americ~icaa librcan'm Ass h v. Paw&, 869 F. 
$@@pi 160, 665 [%.D,N.Y. 1997)). . 

2- - %t%2 i?~eifcnet al'MsdHi4:~gmB H n a a s . ,  TCG Detrait, MCI Telecufi~m. Cow; MCM.c&a AGCCSB 
l~%~~$nfis%i~15 SWV,, Jnc. il?,ld E%r~caks Fiber ~srrrm. of hiichigstn, In(:. filed the ox&inaX c;omp3dr.'ts 
;@ia~%$r: hf.Y%C* Sul~sequan~ly, the: CSEL were coslsollidatcd and AT&T Conm, of Miclu'ginn, h e .  

@RE @@ma., LLC:, &ftJ Phone: MH~higm, were granted intervenor statnc. Tc~gether tkaa: 
~ c ~ i ~ ~ $ . r ~ d , ~ & a  cf$mpGt;e 0,hc "fe?ef~andant tdeeamunic8ti~ns ~ardcnsl" or "fjefendant ccsnrpcsirsg 
i"Gc&?q 



n 119 days, and pay alh Cutu 



*g,, $TABGARB 

&fir,* , ,,, ,&,& 14 .lt Circuit h i s  ;adupf,ed two stand.%rds of dismissal for lack of subject matter 

p&@%fArn 4%gv%n FcdemI fkuic? of CiGl ~roesdlar;e E2@)(1). See Ohio Matn/ d;ge Ins. a. v. United 

$#&#$5kp 8~ &%? ~e~text ,  thc r[''huri "till utilize the standad applied to Rule Y2@)(6) motions. Qn 

@ +  i @ $  WsG* w5jctg 1 goaft r w i e ~ ~ ~  i& complaint under a factual attack, no pre:s=mptive tri~D,hhfUlntss 

ggpI~g* k%s fwiitd all~gationr;, Wn such cases, thc: Couri, has wide discrelion to allow affidavits, 

&a~s&*% .;-fid eve0 lirf~rtilied evidentlay hearing to resolve disputed judsdictional facts. Fai~erinf 

(Q gs $';17] la $kc" tostant cssc, Dofendanls' Motion td~ismiss fdlr within the fitst category of 

f%gk i 2gWp;1 j rn~~ti:ms, TY~traPore, this Court twiri41, apply a % 29b)(6)-type stadad to the 9 2(b)(I) 

-= 

- .  -. 
2(29*:p(6), a c,omglainR may be dismisssd 'holy if it is clear that to re3ieicow16 

~ . , r  my sat of facts thai could be piroved consiatcnk with the allPcgaficnzns.." 

in %he Bight most favorabls: to th,cr: plt&~tiE, and. ib *.~elP-~icad& facts 

PS true, The Cailaar, however, need net accept as true Icgal ~~ncjlusi~rn 0;: 

ijr&ter;nca. Lmt6 v. AC,R Busbiers Sen.., BPDC., 135 F.3d 389,405 (erh Cb, 1 998;rl 



@-fT'ifFd@ ) ~ @ t i ~  i% Va di?$emisle wAadheg plainsighas slated a ~ ! a h  Upon which ~ l i e f  

&?#$ %P 

$13, rn@A2lTSE5 

&. ,5qBj@cf Afcriaer Jmr~uj'diction 

Fg~!srt~gr@l La fdcmit coun authority is the principle that federal jui+sdiction is limited by 

$E aargxxb~tz ~ n % ' k b & i ~ f q  ~ O Z  ABZ~CRC HHK ~ b i  the United Spates ConotitaPio~n. Pia2:ric E11gii-7~erecf 

t : va f i%i t4b ,pr~1~  lm, e Efc-irr dnd~tpnrti~n Co., 974 IF. Supp. If E 06, 1 209 (W-ID. Mich. 1997) (citing 

M, #t$iltfam$porl ' Y Y L " ~ ~  $cJt, D~sK.. 475 U.S. 534, $41 (B98Q))l. C O I I S ~ U ~ ~ P I ~ ,  whenever it 

m by srtaa~iclrr ~f %he parties or athenvise that the Coua iacks jurisc5ictian aver the subject 

&$&&x, &@ Q4t1:rt i% required te dismiss the action. FED. W. C$V. PRO. 12(RtiS)(3). F d e m ~ u r c ,  subject 

gMw jit&&{cb~t~ k prgsurned lacking until the pleader prossides ~Cher~vise. Fiasris Etrgi~r~ered 

~ F ~ v ~ P ~ : $ I J $ ,  brtc.::, 674) P. Supp. a% 1109. See FED. & CIV. PRO. 8(a]:'bQI). 

Ptdl~tilf alleges !hat jurisdiaion 10 hear this matter is spzcifi,cically pmvided by section , 

2$3$4g#) of I ~ Q  Act. Sectisn 252(~)(6) provicles in pertinent pat: 

%B %k& i~eiinrrt PP~iiaeiffi" Armedtech alleges that, an Order rendered by the: CdmJcd-' ~+a .~r t tm 

$5y1~*10ui;31g Xxittmaa,e?ltcfi~n agecmcxit created mdes, annd indeed mandated by, this ~ u b p i t ~ ~  nf tf:a 



%E %!~P~SF %~Iia?%~ the Commissioners argue Ihaa. baiausp: the MPSC Order invslves rhe 

mmwtion agreement, MP,~ t h  i& appmval or ~ j ~ i a n ,  

&$s Gags $& without juisdictiorn YO proceed. hoking to recent case law interpreting the term 

2i&grmsi~arbrt'"irt tire ca~texr of section 252(@(6)1, the Movmts ;nssett that the tann is limited 16 

& m a  deei~ians in which the State cornrnissiori approves dr rejects the agreement, Neitkcr he 

~ 3 p x ~ i ~ g  @f those casts Flor the sfirsncture of the statute support the: Cornmi 

&awe~$x. First, the Birtc sf cases FQ wh.; 

High.), Jude% RobW H-itcchEmzes Bell was called 

ya- bmn su'bmittd to h e ;  state C Q ~ ~ S S ~ O Y I  for final approval. 

$a688a~riargai'~e qanestion, after reviewing a'he stslrct 

no ,j~h#dicGor~ ta roviaw MPSC decisions arising during the 9 25 

iaatm~~x~msian stgrmrnent had become final by wdy of cammission a p p r ~ ~ a l  or 

Anc. v. .f~cobs, No. 97-1 69, 



P in inaerpfeting a stmee: is '"0 give effect t~ eke intent of Congress[.]" azmirrg;c- Y, W ~ S ,  

1% PT3d t4BtS, b 472 (D.C. Cir 11998) (citing Ingerso/l-Rar;d Co. ra. hdcCk?~fdclarr, 498 U.3, 133, 5 38 

t19W)). To acuonipYish that goal, the Coun must lodl " R G ~  O I I ~ Y  [:o) lhe.particulzf statutory 

Irrnl~gc* butts the design of die statute as a whole md to its objject and ~.~l icy." Cmndon v. Lj'eitcd 

,$"~"i.y-ig$ 4534 U,S. 152, & 58 (1990)). Thus, the Couet must view each irrbivicLuir: term a t  gait ahlhe 

mrln statutory scheme: ss as mot to fiustwte Phir puxpose Cans= wu$$lrt 5s ;nchiev~, 

Reviewing this sf-lbpart of the Act as a whole,: the Coug notes rhsr.1 (,"cngx,%ss has f;rg%tcd 3 

~r;*rrc f.iarrrewoTlc cvRich, whiBe inviting state c~nunissions lo mbjmu: .a;td qpp~i3W i ~ t~aar@cct io~  

apgn~na, 1:etzins exclusive jurisdiction within ttte federal SVWS to snruru tila! %hose agrcm$&tr ". 

75 3 (@ Cis, 199'7); U.S. Wes~ Co)~lfir., d ~ c .  w. kiix, 886 F. Supp. 13, 17 @, ly='uZo, 29FP); MS @$st 
I 

cwm., ltic. V. TCG &apdie, 871 F. Supp. 11 365,1370 @YyD. ' M T d .  1%7jn ki sec$i~m 2$24gx4) 

el), Coz~grms stilled in no uncertain 'lern1s ia h3esution tc have &G fkdcx13B r~i&$~m, mf @&,g$$td 

m m ,  review W S C  decisions approving cr rejecting intermmwtiou a p m m %  benr cttkd~ 

. 8 252(ex4) CcNu State court shdl have jurisdiidislz lo rcvizv ike &die$% Q ~ L  o $41$ 

earrarutitsiaio~t in r%ppr=oving at rcjezting an agecment under ~JIEB ~e~tbcm"'). *?%h @m?-w32k 

obuiausly ref:ogxicp:es the V ~ ~ O U S  side camissions' axperlice in ~cc'lanicaf mnsrar3 wfmd 
(. 



federal "aw, Hix, 986 F. Supp.-at 187. 

ns enforcing such agreements In which the 

. Were: this the CSC, parties could avtrid 

waiting to challenge ;a given issue unti 

o f  Appeals recently noted, " 

zrrily carries with it the. authority rto enIorcce the 

mivskon has approved." Iowa Urils. Hd, 120 F.3d a1 $04. 

(t)[4') prdribiting state: cowsts from reviewiag approvaf. md 

emozzlpases interpretation and enfaecelrnerri~ decisions, Gium th 

sf secticn 252, &fie Corn finds that the W S C  dtcisitlns interpreting or enforcing intc:wnnaticsn 

1 '  
i 
1 
1 Bwauss! the Court holds that section 

dddrrnina wlletther section 133 1 also supports fedem1 jwisdicrisnd 



Salving daalwgwi~d that !&is Corari h a  j;xsIusi\re: jwi&idir>~~ re~ic;rw hfP3C a d w  

&a &a coltiiotli~cd th,e questions herein presented h a  held in ihwor aFNoi~mavrnfs>~lg~~.  

ReqA*u3:h rkrb Captr& Ands the roasoning ofthose numerous other couas psnwivie, a cttaory m & ~ w  

af&e Defendant Commissioners' remaining arguments wilt suffice. 

B. Elevenah A~raesadnre~ra 

The Commissioners ccntend !ha: svhethcr or clot the Act prov2A its jurisdiction, 0 1 ~ ~  &Q 

i~rpthgaa frona stait urider the Elcvenaatn Amendmerat to ihe United Staim ConstiXzrxi~a, UMfa &g 

E#acn!h hfridrnent,  h e  federal coults generally lack jmlrisdictibw to 9tcai. wits file& by inditii&&g: 

~i8izo~nt l g ~ f n ~  the several ststes.' Porl Aanlh. l~paam-H~d~an 4%r- v. &?tr;~y~ 495 u+$, 2b;iQ8 3Q4 

f lI@"$g~"t;~~?ih~rst S ~ a e  4ricJ~. und Hmp. v. Haldernrrlin, 465 U.S. %9,1 CH3 (119'214)" As a~ ezfmzi9i~t 

& t h i s  dw~rine, suits ixa feB@~aA cocari against state agencies ;uzd mplo).#?s rued ia trkda 8Kttiai 

c & ~ c i ~ i m  riail!y also be barred. Wi4E v. Idithigczn Depf. q[,Yfa~e Podlc~. 491 U.S1 $8 f119$$j. '&is 

f e ~ a r e 3 ~  Imnumity i s  not unlimited, bowesver. Atmcadcro Sfate Hasp+ x $cs~~tia~, 479 l,,l$, 23Bk 

23% m,l- 'i%wc Congress bas explicitly abrogated a state's imunity $0 mi2 #on the Ific 15f4 $5m$@ 

p u p p t  to iu. valid exercise of power, or where aia staie ~EXAP&BS r:ktrmx~tlt tp Wig sw&$ t h  
< ** 

u~prmi ere permitted 1 0  exercise jurisdiction Senrino!e 1"H& v. FWda+ $1: U.S. a4 i 1 ~ ) .  

Fg:heimf~~tt, where 1 plaintiff sech only prospective relief sgaia,+r stwc of$icI81% g~m;9ss!~& m 

EIevenff,~ A.m.es&~ent protection exists to bar suit. Ex par?@ Y~rtrq&., 209 $3.5- 123 ( I  HI), %u; 

' "B~B Judicial pcwer o f  the Unitwl S:atcs shall not be wnclrud to eguvi tc suit h &H. of 
qu6t3r3 carnixmencad or pr~smutd against one okahe United Stat= !by Citbka1~ of:m$O~w 
lur by F:i$itcns or Subjects afmy Fwi%ign State." US" C~HST. &me&. Si?e, 



e m n r n  waived its innwrqmity by clwli~ap to plll~ieipat-dr i3t @ 

1. BcValver 

A gaga: may effeduatc waiver sf its in~nlunity '%y a sWe: statute or csms~,ituiicinal prousisii~n, 

SclanBo~t. 473 I3.S. 234,238 n. 1 (19851. Although in most in.!i;tance:rs waiver must Ix 

=~G$P, 4% ~%a%iua !!&I& cimram$mm, the Stde wig be deems8 to haw rximtsucti~ci~ d v c d  

BWrrn$$z Arn~rr&~l%a~ prokctian. MCI TeIecomm., Corp. v. BelIS~uth jfe!ec~mrrn*, infatc,. - F, S~pp, 
1$~*~87~~46, $998 'Ji:gd 325953, *3 G.D. Ky. June 29,19518). 1One su& cincuinstanec warn whm 

t m8r a~crbm~ty eqgiz.g% in an adivity regulated by a fdetal !,ur p.$rrt mmdaler fd-1 rcviw 43f 1 

: T&L Co., Ha, 87 C 2225,199 8 WL 156678, @8 (N.D. 111 Ma. 3 1, 9 9915). 'lat: la0 &g:s?r d;slamj,@iag 

~ ~ ~ b q t  ~ 8 ~ ~ i v e r  ~@xisPs is stringent, tiowevtzr. Armcadera, 473 ai24 1, Wai~t% wffX k f g~& 

*g@wfiem staia6by the mo~t cexprgn Banpage or 'by sac5 ovembsk&g impi i s~ i~n  &sa h ~ t  

% fGfitf !a~: rm ~ m m  for my aa$her reaonabila w~srmc~ion."9%~Cr'b~an tt- 3 ~ Q m ,  415 U,?i;,#&3 4,  

67.3 (19.14) (q~tinp, Mitw V. Wilson O&til!i,~g CO., 213 US. If 1, l'il (19(B& &esbi;u 

P,vftyihg,tr~~~: 4$P tJ,$. a 1";119811) ("By insisting !:at rZnngc~'i tipmk w3fh a c lw v a i ~ ,  W I ~  eaabdz 

tkc Starm io cxcnitx (heir choice haowiagly,'mpkm~ of& corisquencca o f @ ~ ~ i r  p~idpdtiaz~'). 

coag$~t tn 1'derzR jurisdiction. hdCB TeI"ec~n?m., Gorp., 15138 'SJL 32.5353 at a J; MCd r'cjcc@@cr, 

C Q I ~ ,  1998 yw* i$6471& at "8. 

12 



370 (W.D. WaR.  P89?). 

abe FCC to fulfi'nll the State's role if 

..at 6-7,P (E.D. Mich. Mar. 

No. 97-858-JE, slip ap, 

, No, 399-0523, dip o'j. a 



u r2w%ltar,, X P ~ ,  No. $37-79. slip op. at 5-6 [ED. Ry. W. IS, IBQ]; AP&TC~,AI~Z., g k ,  

3. #d&& T~fmawi,, ~ R C ,  Nm. 3:97-2864, 3;9$-238&o slip op. 12 4-5 @>.%.c. Da. 1 i, 1997); 

aim,., 1~~7-  tr, WM-Nwrida, QR~c., No. 4:97CV-23 g -W, dip op. d 5 W-E]. F b  Bbv. 21, 

,4T&f Gma.. I&. v. Be[/Sou$k Tc~Q?coPP!~., No$. 5:91-CV-4DS-BR 5:97-CV-425-B& r@ 

+$ " Hb?, 1 (L0.N.C. N&v. 24 1997); GTE Sourh v. Monison, No. 3:YjcV493, slip op. at 4 (E.D. 

MIW~ W&vy 7e ir$.Fd]; Gp;cL:PYdidwa~, lnc, v. 77wras, No. 4:97CV-76t18, slip up. at 5 (S.D. f ~ w d  Aluig, 

4 $Bn; @S, IF@:$ Conrw.. Bic. v. Thonu, 4-87-CV-70082. slip op. a% 5 ($.D. Iowa hJg. 4 1997); 

l%gr @kg Q~~Z&#R&, Pae. ,Y: ReinhId, No. AI-97-25, slip op. at 7 9@.EP.5. %dty 28, 1997); i fCfMtzr~  

Ttgfiing $3 PPtlekiaiFs next @gummi, d ~ e  Court mates filorn ?he aa%ef &at a~tac im-rt WE is, 

s~ PtainliRpuo it, r "gtirden varieiyg9 Ea porte Potdolmg case. In Fa port@ YOUIZ~,  209 U.S: 123, the 

5 ~ g a ~ e  Cqmt 'keeognize[d] that if a swe oEcia1 violztes fdea~l .law. he is snipped of Eir nircial 

*n ryrusefit&iwc~: c-rdwd:ter nnd may b~ pusanally liable for his cond~sc([.rV Idaha Coau Xfcna. 

*lam, 
, 1 17 S. Ck. 2028,2043 (1997) [ciuing Youfig, 2QS7 U.S. at !$9-60). Mere cwwgtIy, 

$%p$,wf&e edun r d t e ~ t d  (his p o s i t i ~  ritatbg: "[wjhere s pldntifi s&s pmqcclive Eiicitinrd 

ar, M R ~ E  uafrS~~*,t~~ m g ~ i ~ g  violation of Pderal lam,, ouch a cldm can ordinarily p m c d  ira fed%%), 

GR~+RS,~'* Cwur D "r$kt~$ 2 17 S. Ct. at 2043 (tieing ,WiiIiI~n"t A:. diradEey(I 433 'Ef.S,2A?, 2;88-$943 

t naml" 
Plajxt$EE R'ne~twh tscch an order enjoining Pfae Camissioncn fmm esrfor~ikrg m Grdtrf 

bw'kZc21 PlaifiY3ffdlegafs violates hdeaal Em. Such e,nforccmeint wnsiltutes m 'kogaoisg ~iof~t l~ni"  

14 



a&f $ 3 ~  wtkf%t'~igtPIs i~ cIw1y prospectivls despise the fact that the Ordcr iravaiveb rnaoewj refief: 

Q m ~ ~ m a l y ~  &is C@MPfc like the courts eitd bdow, holds &a$ fiympbe Yowg qplim 

&%wt -1:- parnit suit 00 pmceed. U.S. War &.0mm., lnc. v. P~Blie Ifem. Cumm h, wl 
I"jtSTS, 1301 @. Utah Jak 23, 1998); MCl Te/ecomrn., Carp. p,. &IPStsuth T~tecomnr., he,,, YIC 

P,$~pp. -, Mo, f 7-76, f 998 WB, 325953, "4 (ED. Ky. June- 29, 1998); ILLS. %?.~r Cotrm,, hzc, v, 

Pg&!k $&mi, C3mm '!I, 99 11 F. Supp. 1 299, 1 30 1 $D. Utah 1 998); A4CI TeI'ecomnr. Corp. 'II. i?li?rs& 

,@*wIl fgj, (%.& NO. 97 C 2225, $998 Wk % 56678, *I31 Pfi\.D. 111. Mar. 31, lcS98); AT&Tdc36nrtrr.+ IF~c,  

y- @icJf/gdn Bell Ted,, Co,, Nos. 97-CV-&W1$, 97-CQ-50176, sll.ip ap. at 6-:?, 8 (E.D. Mi&, Mw. 19, 

$ti{$ @g. d $ fN.D. Ga. Eeb. li 1, 8998); US. W' 'v. TCG Qregon, No. 97-$58-JE, slip csp. at 17 @, 

m, Sux, $0, PXa98); AdCI Telewn~Prs. V. AT&TComra., No. 3;97-052'3pslip crp* at 12-16 (M9, TMN, 

Jr8+ 2Ty 19g8); MCd TeIecornm., ~ I R C .  V .  Bell .d~k~~li(ic-Yirgi~ii~ hc.. 140. :$:DTCV629, slip op, at; 4 

(E-Gt Var, Dac. 24, 199'7); ATdT COOTIPOI. V. BellS~ush Tedecunfii., inc., P h .  97-79, sf@ ol~' at 7.g 

f 9971: GX& R;:oirlnrEa v. If;Iorri:scm, No. 3 :97CV493, dip oy. a1 4 (ED, Va. O ~ O Y ,  7, t W), ftgedir 

CQB#&L, i'rr~. %I, fdix, NO, 97-D-R52* slip og. at 2 (D, c0104 k t ,  9% 198'f); GTE H{dmj,  )fg+ t.,~ 



at. 4 @,B. Irgwa Aug. 4,8993; U..S Wac CQM~~. ,  ,rlnc. 

nr 7 @.N.D. July 28, 1967). CJ iWCl Te'Becoc~~m. Corp. v. iFrisbyI 998 F. S 

Ex Pam Young did molt apply to pernit rdlzf under 

aridcd appscpriate remedial structure fomclim). 

* \ 

'T"het Defifidanr rC=~missiolncrs also suggest that because Plaintiff has aIso filed 

, this Court should abstain guld 

, 401 19,s" 37 (1973), and Bstford a? Sun Oil Cor 

. , , that "Jblbstcntion fkorn the exercise of federal jurnrisdiction Is the exccp 

n i ~ c l y  should be invoked, because the fedem1 courts hare a %i 

, to exwise tlao jurisdiction given thean.''' Anken 

wortion &)is$. v. United 

~ke'ibcr gertain c;ilrcumsta.mees, h e  Abstediain dmtrines 

3, CQ., 5 8 7 U.S. 706, 

CUYP~ v. Teasuessee Pub. Serbs. Contm *ti, 925 F.Zd 

F+2d 455, 458 (6th Cir. PSQG)). Waving determined thaf the fdc 



"Fanihg to all6 Corm~isr;ioners"last argument, h e  Coesr4 h~lds; Pl'lal ihePi~c5:)i's ~1sirnt ~ 1 :  

ctai$s'ly nst barmd by thr Johnson Act. The Johnson Act prohibits &dent district ceurrs 

#i2joS1!T~1g *?he, apcwtisn of, or ~sanp&imce wiPh, my order affecting m t a  chargeable by ;a. p~$t&r 

utility end made by a state administrative agency or rate-mrktng ?Ijcdty o f  s Statc galftkail& 

11~;li%k.di.k?'$da;~, w h r ~  

( t )  Iwrisdic:~i~.an is baed solely on, diversity of citizenship C J ~  rerpugnmsc aaBzhrt 
order to the Federal Canstiteraion; and, 

] The order does not inkdere .with iaatersktte corninace; ad, 
3 ?[he order has been made after reasonable ~mtice ;and hmdng; ad 
(4) A plain, speedy md efficient remedy miy be had in the ~C~DBU'(S of such griate:, 

28 U.S.C, $ 1342. Thus, the Johnson Act deprives a fed 

&2~4 Ct#fiv$ 'n, 991 H. Supp. 1299,1302 [D. UaR 1998). Jn Ehe i ~ a r i t  c 

at 10 @.D, MieBn, bdar., B 9,19983; US FFmf Co~721~zt~ V, 

































8 m  
,-rC 

mTxO?as mRP.  , : 
CWI& BeTPOE XCl- 537-31857 

PSaQswtf EE 
{u2?&rJW&, 3.) 

: (HBUIZKEPIJ, M.iS.'l 

the c o u r t  is a nation by the defendants, Pennsy'ivanis 

C o m i s s i o n  and its members, ta ~ ~ S R ~ S S  Ehe ~mpP&i&g 

to dismiss the crossclaim of deferidant ZSeLi $itlaax&t:- 

, Jnc., against them, (DQc. Nos, 7 aad 1.131 , 

of background, The Telecomunj.cazi~>ns Act sf %998, 49 

i;s Append%x B3 s e e k s  to pr~mats taXarea~aariif ag;ddaa 

tf~a~oughout the natioxz by campet~tian, Tsr t~ aa@% ohofig~ 

gwZXCsui) , such as MCHu are expecked to enter tha lack2 

Local.. Exchange Carriers ("f*EGsw) as Co%wk%tZvc 

negot ia t ion  and arbitration, p lay  an &~1&3ackan% pdrt % fl 

tha t  competition. Thsse ay reemarrto q&nex&LLy gow~x& 

kerma, and conditions under which a sp&cX%ic CLEC 

an. ILEC* s rset3l:rrrk.. 

S e c t i o n s  2526a) (2) and Oh)) (ZS- - ( iZ j  of She nrx aml;h.a;.siz~ sgatitt 



t o  conduct n e g o t i a t i o n s ,  mediations, anld azbd;tragian 

to facilitate and to resoive any tarmai, price%, az 

that a specific CLEC and an IEEC are ufiabki &a fs8GXvg 

T h e r e a f t e r ,  t h e  CLEC a n d  ILEC are required ko s & ~ t i %  

i n t e r c o n n e c t i o n  agreement (contract) t~ t h e  seae@ 

f o r  approval under Sact ior i  252 te ) .  Sactian 25%(e) (83 

t h e  j u d i c i a l  review o f  srate cormissican a ~ t f o n s  

any i n t e r c o n n e c t i o n  agreement.  

out 1996, p l a i n t i f f  MCI Coraunications C O Z ~ I  ~ s a t i a n  and 

Access Trah-lsmission S e r v i c e s ,  Inc.  ("MCI*.'" 4 EYfiG B@f& 

nnsylvania, Inc .  ("Bell-At,lanticr ') engaged i n  a $gagthy, 

t h e  Pennsylvania  P u b l i c  Utility C O ~ ~ : B S Q ~ ( S X X  t PUC) , 

held i n  October  1997 and briefs were sub~mit-,ted by &GI 

er 20, 1996, the FUC i s sued  a final apinian awrB ax&ax 

1996 Order  r e q u i r e d  the  aubmisrsion &P 

h e  December Oxdex alsa zagulz4zc 

sf the C~m.lssion?s dekerrrritl;;.tioz'm %ha rk%A&iL&sc 

PaPUC Docket No. W-310203E0002 .@he nMFS Ptsail39 IX3"  

c o n c e r n i n g  the. prices for unbilndleb neewark afom&nta 

er l i t i g a t i o n  in tha t  proceeding," 

interconnection, resale, 
Under interconnection,  a 

n the tl&Es neebad to pcavid 



fsr&%~csw\fnection agreement using tire NFS Phase XZS IaCsriftf R ~ k a  

Qxd~a:  rates. Hawaver, the parties could mi: agree Qrx %&a 
appjs'crpwrkate Xntercoranection Puiat (IP) for. the PhilladelphEa and 

BA&t;aE;lurgP% WXWs The parties requested Eb.5 Ct>t%yirissfar% &a 

-i%;tpp,xave t h e  interconnection agreemect and detemiline th%% au&@r Q% 

Ips $ah the sa41TAs. 

On September 3, 1997, the PUC entered an Bkder ( S a p t i ~ ~ W r  X993 

$)zldp,a;.) approving the interconnection agreement on the t~n@k%. ien  

&but the  f i n a l  rates would be those established by &ha MFS &&gr 

X X P  Peoceedbng . The Septenber 1997 Order ahsa adasp l"e8 , L a  s 

psaposed language on the number of IPS. R Secretllrlal h$%er 

.&ssued on November 14, 1997 deeming the Septenbe~ 1997 Qr$ec ka $@ 

f i r x s l  . 
Qn December 8, 1997, K3: filed this actian a?rqaSa'tat tha Bat afiqi 

%ts e~lywniasioners in their off ic ia l  capaci'l;ix;s, an& 4kgairrak 8c4P 

M.@Sar;l@.ic ccJ~isbPenging a number of t h e  PUG' s deCermf n a t i a ~ r ~ ~  uB~ig?kt thn  ------ 
ange service to end-usex custom+zxs thraugh a cs&l~haeittii ax 
-own& components and those secured tbs XLW, 'sbadag 

xc8&Pa, the! CLEC p~xrslhases the retail services a% &an ItT$%"C,&91; B 
@I@r~axed df scolrnt established by a ,fsta ta csam&~i&@Psa ,, tee 

$~ima$~?. k~ an end-useac customer. Onderr facklit&&a-'ae%@d, 
%Jt$mt ,  a e~mpetftor buflds the 9;slaphone ~tnorw.r;srlit a%%&@& %a 
de cmpekf t i v e  se~arf ces to end--users. 

2 M C ~  and Be111 vGEre parties to the MFS Phase XI2 pg4;~mdanrq, 
April. 18, 1997, the PUC issued an order askab2,fsk$n rkfig&~"ii.,m 

L'~l%e% (MFS Phase IXI Xntrerirn Qrder!. On August 7 ,  199!f, ',\la PUtS 
9i~tz;nad. a fin81 order es&ablisfi.Png filaar lakes IdF3 Fhsc  "$l g 
EY$.~aB, 1Cbctiesj , 

'Interconnection ~ b i n t  (IP) i s  a term of art t h a t  relecn ~u 
%he pPly?j;PcaS eoeansction betssaen two c ~ ! i $ p ~ t + i ~ l g  ~ j 3  63; i.~r,ft,* ~ F F  %$p.$,s, 
bih%e, HCE and BeEB di,aputed the namiber of points  ruing tpta 
Phk2,adeRphia and Pittsburgh areas. MCX thn~qSzz ant? p s f  ne ua,s 
k%&lffi,cient whereas B e l l  wanted at Zaast two. 



and B e l l  tktlantfc t o  include i n  the in~ercanneceks~ 

NCI contends are violative of the At%, Ph& PUG 

a motion to dismiss the camplal,rrts. f e z  baLek QF 

Bell Atlantic filed an alllswsr r;,s E%o 

ich included a counterclaim agains t  blCI and aSsa f2hals.f 

im against the other  defendants, also corr%@nding eirist 

ats of the BUC violated t h e  A c t ,  MCX then moved 2etd 

Atlantic' s crossclaim. 

g first to the PUG'S motion to disnhiss t k L @  csmpLiaZa~, 

related to t ha t  mothcn are the PUC's sup:prwtirzg $riel 

s (Doc. N o s .  8 and 9) ; MC18 s opposing Sriet { Q a G .  @a* 

BUC's reply Brief related ta both the snczli~a tct b&gn's-,iss 

$.nt as well. as the motion to di.smiss BeXd AtI&nt$~~s 

(Doc. No. 25) ; an opgcising bxief by Z ~ % % % ~ z ; r ~ r ; l d t -  &;on,;C;&@d 

opposition t o  PUCe s motion ts d i s i ~ i s b  the 2a%gfsimt @B 

grounds (Doc. No. 351 ; MCf" ssztt'zdply fr.c opwn6Rzion 

t P  s motion to dismiss which adtiressea tha cona%~ gut iomk 

raised in the PUCr s reply brief (r;ZaC* &a- 42 )  &k%Q MCXb z 

supplemental. a u t h o r i t y ,  (Doc, No, 521, 

element of .the $399. Act i?; t h ~  i f i ,&~a&@~tiaa  3% 

n i n t o  local service markets purszlaolt: t43 ~ E B  

i n  accordance Sections 251 aad 252 of the kc&- 99c%&@@ 

companies requiring then to grovicZa acca&% ;Fa ek&s 

t h e i r  . inarkekd, by w p@rm&ckPrsg s%ts@-f 

ations carriers to interconnects ~ i z h  the .9n@tsb.uurr, 

owi,a-g cal.3.s to ca r ry  between an inckw3~w;t~a n@$w$i 

4 



fecblhity and t h ~ s e  of a competitor; by pmvid$itmg oxhaex ~ a ~ ~ & e g a  

ghunbi%qbfedw hasis, thereby permi t t ing  a prospective camh%%ko~ ga 

rq?pa:kr8ge elements to be offered ts t h e  ptx3slic as er Cam~t3%ky@ 

ssa'vica; and by selling to other carriers, at wholosxtks ra%ss+ any 

P.~zXec07;m~unicati.~sas service that the i n c u a e n r  protrAd@a $9 2 % ~  

retail custoni;ers. 47 U. S.C. 5251 (c) . Section 293 d$lsct E @ ~ B B & @ @ ~  

Incumbent exchange carriers to provide phys ica l  acu&se $a ~ h ~ i z  

pslcs, ducts ,  conduits and rights o f  way to allaalr oehaz kl.arg$@es 9 r ; ~  

f;nsta;Pl their own facilities, as well as physical aeca?@ f~ k&@kx 

premi,s~es to p e m i t  intexc~nnection among i?,etwa~&s, 42 aW!$%Ck 

3251 [b) $41  and 251 Qc) (6) . 
Sec t ions  251 a~~nd 252 hipose a duty on  Zna-&r)t Xo~%k exafi&~q& 

aasziers to negctiinte in good faith with new a n t r a n t s  Pa s%t,-rs;ge OE 

the terms and conditions of ag~eenienks fagakdbnq f&ek&&ka.a&" 

aauc~ess, interconnection, resale of serf ti.^^^, 6P IC;~E ~ g % a  

arrangements cantempnated by t h e  A c t *  4% U , S , , C , +  ! g % $ % { a ~ ~  232, 

S@c.k;ion 252 provides that the partics may amPz Aft$&@ va;k@&t&gy 

agxeements that become effective upon apprxwa3. by thla r%%wf,ta fbiu 

, gtate public service csmission, or, aairfng negotlst$san GI$ c 
~01nn%ary agreement, t h a t  any pzrty to a u ~ h  ai n&>*st3a%,E@s *my 
,p%$tl t fon a state comjission t t 3  arf5ftrwIif;e any otksz: I f$ rf 

V.3.C. 8252 ( c )  . The 1996 . R c t  permits any pasty *&ggtgr?aww~" b y  a f 
d s e a ~ r ~ i n a t i o n  of a state com\ission to 9rlhg t;~n a @ t f ~ f g  3% 4;t45%&%&3 

district cour t  to detexxiine whether the agma&m@rnc ar -":g&br&%@&ak 

n~eets the requirements of Secti~n 251 and Sacctcn 242, 4.8 t1,S.C. ! 
$252 (el ( 6 )  , 

ALthough Congress a i g h t  have proomptcd thr  ragi;khtor'j 1 



Act, it gave the states, t h ~ o u g h  their comissfons, tha 

rt ic ipate  in this regulatory role, perhaps c;m t h e  b.;9ps 

fes had traditionally participated 2.n the fegu5aQ&@n &f 

However, the Act  plainly pernits st'at'e c~misoian@gs 

02 their regulatory oale. Sf a state $ec%i~e$ e$ 
ulatory role corztemplated by the stat;ut@l, i t s  tfuajea 

dl by the KC, 47 u,S,C. S252Ie) 15), and thara fa  na 

against the state cnmnrj-ssisnmers* decbsicxn to apt 

. S,C.  9511 (el (4) . Review of the K C b s  actl:inx;s i n  BEP* 

the sole avenue of juc2kciaJ reidxhss, $@e 

, S , @ .  5402(a);  28 U.S.C,  §2342(2) ticrwcsvt~i~ d f ?&g 

decldes to accept the regulatory role, then a0 nowtc 

party aggrieved by a decision crf a st;ata c;tz#mabssiorr &kq 

action in fedexal district court: t~ detemdnak %lfhf&Kh&~ E ~ F  

t or statement meets the ~eq~iremencs of the 

which fovms the basis fog thf  PP1CY8 CW~%@%$-&BE 

o=ou!rt Lacks jurisdi.d=fiian %a revti ew X ~ W %  e m f  ssfl;jlak : 

The PDC argmm that the El;ev.enEb ,hrra%n&@lkt bz&&?& ~ ~ 4 8 % ~  

own c i t i z ens  as well its %hose c f t k e e m ~  @OP &aigb?t:2r$ 

The PUC argues that PennsyPvah$.a has nat a&aante$ &a @I% 

MCL, a c i t i z e n  of Dolawate and dcrh'ig b@~kf&&&% .k 

~xia  and thus the act ion  should b6 di~%i.as&*~ 'in r% 

a C3.ause and also that Eke $ankh w n G ~ @ z k t  03k"iht 

to the states the  powers not daXagpxtr;ed eft3 e%@ G r k i Z ~  

6 



the ConstAtution prohibits C 

ComonweaSthR s legislative an 

program af the hcct. 

in comnecti,on with a 

Eleventh &nen?alent issue have 

252 o f  the TcPeconmnnic 

be brought a g a i n s t  state ofE&cziaks, 

the Act does not 

erdonmn~e of which is 

offers state xegu.latsry 

then sub j ec:ts t)h.eir 

c o u ~ t ,  and t h a t  9n 

in f u l l  knowledge of 

.The briefs cf MGI,  the 

they violate the Tenth 

be dismissed pursx*an,t 



injunctive relief,  directing the  indivk4x;z~j 

ta implement properly the Tebeearmunications AicE &a 

the interconnection agreement at fsskte, and 

relief of the n a t u r e  contemplated against 

s wholly consistent wi- t tr  the sx &u&e 

i m u n i t y  

attempts to avoid t 

briefs, which have considered 

nents, by c u l l i n g  from various cases lalagut 

support its position os by aete~pkfny 

&ie,s. !-3owever, t h e  briefs of the 

attempts are without mesit. 

At: o ~ a l  a rgwen t ,  the PUC offered brief &~gWEfik Xn 

recognizing that evexy one of a gseac nu1kex a$ 

w i t h  these vasious issues has xaject&dl 

t h e  PPCPs reply w a s  that these fss~ss Eraiva nag 

i v e l y  decided by  t h e  T h i r d  C i r c u i t  OT by 

ted States and  therefore the PUG fs 

from advancing t h e  same argu%ents, 

intent in filing t h e  

these i s s ~ ~ e s  may b 

Ci-rcuit or th 

it would only 

cases t h a t  have rejected these W%zy 

magistrate judge agrees, Suffice it to 

s establish ths 

even th  Araendment, the  Cormc?rg:a 

Indeed, subsequent-, to r3%aJK . i f . X f ~ ~ W @ m t ,  

a 





Rdayne Wiest 
Public Utilities Go~nmission Gemral Counsel 



May 26, 1999 

Joseph A. Haas 
Clerk 
United States District Court 
5j 5 9th Street, No. 3Q2 
Rapid City, SD 57701 

Dear Mr. Hsas: 

Enciased fcir filing yau wili firmil original am wply 
ebawe capticaned matter 

Very truly yours, 

Roleyne Aiits Wiest 
SpecIai Assistant Attomay Cf;nt;srai 

WW:dk 
ERC. 
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ftlenl r\llixevl oblt..<t.cy . si(~twli;:e L ~ I  L C ' * P )  10 .011ui>n.?v 
,nu hold nI# ln l r i l  rr-:lrj I r p t e i l  lrlnt altv#lbu#:rng :U,~!IS 

**:>: G* .. .,... *... 



U S WEST Cmmunicatians, Inc. 
4.804 California, $uite.:5dW 
Denver, CO &D202 

Wofzyne Ail43 Wiest, 
Speck! ilc$sistani Attorney Georzr~j 





UNf  ED STATES OISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 

WEST ERN DMCSION 

U $ WEST COMMLBNBCATIONS, ING., 
a G ~ I ~ r a d o  carparatian, 

1 
S 
f 

$faintiff, 

V. 

JAMES A BURG, PAM NELSON, WSbbE, j 
SCHOENFELDER, Cornrnissic~ners 0.r' %e 
'Public Utilities Csmmissfort of the State of j 
~ o h t h  Dakota, ATBT COMMUNlCATlOEIS 1 
OF THE MllntflEST, INC., an fowa 
corporation 

Defendants. 

State Defendants $11 

ID&fendant AT&T and Plairi 

to dismiss. 

ARGUMENT 

I. 'THE ELEdEPctTH 

A E% Part@ Vmng Dms Mat Pro4 
Eleventh Amefidmw'r lirnnie* 

Bnlh AP&T and !f 

applicable- The Carnrrtission assc 

invoked in this ccme t@ circ:.trnwent the Stat 

State is ah& real, substantiaf 



compel discretionary acts; (4) the Act sets fcrtcltr a Iim!tM ~em1&i8$ *M&& 

Congressi~nai intent that it did not intend to subjst a $itate b~@aw_~ ka W $* ~4 

liability that csuid be found under Ex' pa& Yotmg; atxi (5)  fhs deim W W  

prospective injunctive reiief and may not tx a daim far &m(w$. 

When the State is the real party in inkerest the $ o ~ : i d i ~ ~ b  e# Ek M@@ YWas ki 
4 

inapplicable. Puerfo Rico Agt~educf- and %wer Atif&, wL in,@f~a&& mf- f~%, %q*r $2 $3 

against the Slates and their agencies, which are b a n e  rwBTdks$; af 1% c@$z&f 

sought.") State agencies are the sole creation of the Stat8 &fM &am no %@ 

identity. Glick v. f f e n d ~ m n ,  855 F2d 536, 540 f8tB Cir ?WAD]- r:% WS'1.*% m m g ~  

of the individuai cmmissinners cartoot change ths ka if is tRt9 st&&$ @&WG~ $&&% a 

required to act. See 47 U.S.C. $j 252 (The A 6  ~~nsist~ptfay requif@s, &*%I@&@ 

commission" to take- certain actions). Whan G %tatby& at i%$i~#l ~ern:%&&w$ k ~ ~ ~ k & %  

a s$iit,e ar its agency to act, as opposed ts an idivfdwf ~ O f f i ~ i @ i *  iM @W~kfi& at Ek 
i 

park Yo~mg annot be applied. Semiflak 'f;.5b8 8f FIo~ds tr ltXa~d&~ 3 t7 Ur3 &Q, ;rFS, 

fi. '17, 116 S.Q. 1114, 1133, n. 17, " t 4  LkEd.2d25kI%Wf ~~bJGa~fl%@td44Bat k b  

duty imposed by the 1GR4 an the state "SPBG~S di~tj~&P in 3il;pt i4 ~3 fiat 43-l EM$ gg@ B&$~kf 

to be pvzrfcrrned by an individual skate exe,".cu'tive la@ic@r as euefi a gfw$ ~ g $  dbk%#~%"j ' 

417 this case, the federal Act requires a $Cab qawCy i6 appfova rf l~~cw~W~liwt 

.Y.- --, --- 
I YJ S WEST argues this f~otnolt: r;rttpport its p{$r.~kroa ablt rbg utegkftik 

"State wmrnissicbm'' m.eans rhe State is no[ implimacd t If>~,wi'cf, tkt  $ c $ i ~ ~ ~ $ % g ~ a  i&%wfg ti&% 
sinw 8 state agency has nc separate: identhy aprt  holn ihc mtt- .  ?kc c i f t ~ g  &el+ agigm u 
opposed to individual state officials, nlearhs ihat any wit f i I 4  ss3ga~r;q the S ~ i f a  



agreements, not individual state officers or even a grmp of ~g%xm, 1% $9 SP&& 

r=ummissCon. See 47 U.S.C . 3 252je). The individust Csmmissi&%d m W  t%k$k &my 

'asdian iwdependent of one another: and the fact t b t  IJ $ MEST' &zi it c 4W@w 

claim snjy rsinforces the fact that the State of SQQ% Dakaig /O EM* &m $&? 

Ford Motor Cs., 323 US. 459,404,E SCt. 343,3% [!%St." U S a.m& 
this is a case invalvir~ an ongoing vi4tja\im of a f&am3ly F*E<%W *i&V WYW& 

only prospective injunctive relief and is not a daim fw \-+is 

W S !NEST contends that ii "does not 

relief it seeks a predicate f ~ r  a request mufi~fia~y. ft~!ii&f " at$. 

brief, U S WEST q p w r s  

based sn its takings ~lairn.~ The 

taking had sccl~rved, cou!d iS S 

requesting monetary reiief? 

either an ~nauthosizd taking af U S &CO%E~+& -&y T&i.r%~w&~%~, $! 

---- 
' Zi? fib, U S \.G<EST, in ibs i&ags s9gaRArnt. tqwkgg IXK Cg.~eei;f.~.k1'~ *%!% t i ~  %@&a i*p - 

sguing ahat the a+?fra~ion p r ~ r x s  tas a soIic%':-eu~brx of 'amkw%&f~sw fwm btd %w %& ~$4 &it'%$: 

U S W S T  stales that "[sjhe Csnamissionca assert nEaz If 5 '%'Eglf t w  mt %-&& 5% 4&.6"pfi 
fiom the sta!z.. . $+'Jut t h ~ t  ii5 p~-tCj*gfy~itha% rG1 $ ?krES-r &id k': tk %%gtgj;@@rn p$i;q*w&$w 
below.. .." US W S T  brief at 1 S [ernph&s ad~led) 

rr;iust nevertheless etapby a 'policy o I " $ : v o i d  and ia%Xw#~r~8~ h k i k  && P % ~ F ~ S M ~  h R ii$w%$v 
ahat does not 'expose the Treas~$ry to fzccthifify b ~ i t  ruw$&ve a& aia&,~rc~m*~ '" i: ,T %%%Sf &id @ 

16 (emphasis zdded) 



mmpnsafion." Id M~mewer, no stay hss been ksa;r~d by $he Gmfft @m&fi.q $Pa 

~mfofeernent caf We i l n t e r a i  Agree 

.ipR8WaiE d anp Begaf impediment prohibiting AT 

under the terns OF the Agreement. U S 

daim that it is not seeking compensation 

071 the use of the Ex pafie Young doctrine, and then, later, it thle GQI l~fi 

t-alcing had o m m d ,  use that decision "as a p 

On the issue of whether this case invdvces di~meti&mr*yl am$. AT&T a%% 

'The rc?lief requested here by MSWC doe 

A T U  likens this case to the situation in E i  p f fe  Yo 

found that restraining z stat 

not dived any affirmative action by the stater o%ific;;a 

ignafes the issues raised by 5$ S 'NEST in %is mtw, 

sxarnple, 91 S WEST is requesting that thi 

Agreement providing far a single a 

M the Catist, were tu find this tves a violation, then tO~s 

the Comnrission to set addit'!orial discounts The 

itravotve review \sf carnplex cost studies. A ifernsf7f.i WOM~@ za~Qivt$ a f8.G@!:: d&pW 55i: 

Commission ts 'lake aflirirntative acfian invaiving dtfit=p@ti~n 

4 4  



subject a State officiai to the tyw of iiabiiffy B k t  mu#& f~k+%f wd4i~ & - 

C~rtsnrnissicara Brief at 16-1 7. The qu 

 ine ether the eiaforwment staihtes at issu 

m p a r e d  to Lee type of relief available undst & pa@@ Yard*. sf 9-$_ & T@* %-14 

S.Ct at 1 433- AT&T assees that Witm 252(e){Gj $i&r,'i B% Ika m y  ~ii%k&& 

remedies. AT&T Brief at '1 5. Re Cmmi~sim bi~&gwQ,  T&Ib I@#:&* & 6 

stated: it is a &termiriion af mtwr fw ~3-w & &  

smiienns 251 and 252. 47 EJ.S C $252[e)(Eif This e n f m g ~ f  3!&ftktCi! &W m2e 

authorize suits against the indi~idtas' m m b m  c# XM itSli&% 

pbdloreover, U S WEST is no: just ask~nc; for  43 WIBCT'Qr??i3lW1 r3l w W l c ~ v  8 3 %  

Agreement meets :he I 

$0 find "'the Cammissicr~ers 

U. S. Constit,ution . . ." W S YEST Gw~y~ak~ at $6 

Cotr~missioraers 4s 

r ~ q u i r e m t s  ~f sections 25 t and 232 S@a 4 6% I+ kr F&JE%kt&r di WY Y3$ 661; f gb3 \&$ 

ATBks arguiiierfi that !his 6- TAG &maa m+ 

t h@:ekxe it is ni3ff a suit agairw the s t a g  W&$f"& ?m& *YX@ It&% m pgdag%% 

1s less than eornpeiling. See ATSIT ETrfef @ 19-24 tJ $2 V$E$T'"% em?*&# @ $s&a.e,$ $* 

Ets request for d&sr%tive afrrud Injumrare reksf. ~rx:id$r$@ m aia:*&:w ?P& :P& 





AT&P's attempts to distingaish Chavez are ktm90tl5~~- 611~33, a@ k a 

agreements are specificdly designed ta intrdifa m~!$Hi&%% it%@ W& iWM% 9- 

Commissions, not the federal go 

Thus, ahis is a case involvin~ the federa[ tegu18G~ir aF&<a& WIB%~ 

Chaw~z Court's findia?y: was nat z iirnited one, 

Sernin~le inescapably suggests that we must "dmp t9% &@.' 8?%& %Wm :FE@ 

Gongress cannot condition states' activfieo that xt #m bpfWf& W 

'impiisd consent' to being sued in f&emf exafi." Pi2" &$2&7. 

15 S WEST disputes the Cmmis~im'% wagiim gm &gt C a w % a ~ g ~  W@ @& 

tJ 3 "88T &* ,& 

IJ S WEST cites PO SCEC1-49-31-43? W& RQ%&S W TtW $&t&b-%i~*% BJF$ 

Zrnplenrent and mrnpty with Bhs vkjiy;%iSf$ 'BWP-'&B r%*t$@~$Wt&%m% &3 F7 

4 9c&.*' U S WEST argua that ,C5_isCt 4%*354"i&Im4zm C&W&%JW id% W b q ~  tF& 

%ai~'% SC:~VW@@T~ irnm:,mi?y T!%? G ~ w y i 5 % ~ 4 ~  &$t~3-L.m& 4~ SF- &&@ TP&% $& 

!4@braska, the Gw@rne%r cr his w iw &&$r 
representatives shall, gwsaani ;& 25 4. t 5 
Gaming Reg4~iata-y Ad, 1[7mta@ va!b ZT,&~P 
the purpose of eilering irsw a ijEt&l+%&e 
of Class 111 gaming as M t f i a 2  I@ Ym 
pursuant lo this wxtion sk;llF be ax 
ratification by the Legtsbture 



(3) Such mpad negmtiat~ons sbi i  be amdat.r&& pgfrsM& ?k3 @%@ 
provisions of 25 U-S.C. 27T0 of ihe fedem! 4Wan ~~~~j~ R w W w  $&a. 

Eighth Circuit f ~ u n d  tbat this lariryuags did ~ $ 4  i f l d M ~  $b& 5~&&~% 

ta ifdderal cskist juril;di~*ion. 'The Court spcifically faursd $fwbf 'TtBwt. .+& & 

section 9-1 , lW does not contain s dear and uneqwibrmii wascX,~s ~ E&?mt~ 

Amendment immunity." SanfPe Siaux Tribe, 121 EM et 43'B - S18irjrteilPdl"k~ $w.@~w& 

in SDCL 49-39 -81 is not a c!e;ir and unequjv-9 W~YH af j h ~  :$ , Mmb% 

Eiewenth Amendment Immunity. it merely states ORBI e h ~  ~ 3 a m ~ . ~ ~ h ~ t r ~  i&~w~,e$s 

and comply with the Act. This is amprttabk 30 tkm I ~2 at $@:$M @=%+ 3 @ptjr& 

authorized the Gsvenlor to negotiate with dndiirln &ik%~ IG@=A W$& rnw4i.~tmiy 

the State's imrnurrirty mcf the Cf=0mmjsti$orr d ~ a $  m4 ~ Z W S  @I@ p%ii*Y  me !M %6xW?$ 

sovereign Zrnmuniiy. 

6. State @sw.tt Re!arie~ of inPrtfr~enne~Ga5rn W 

LO S WEST argues that if section ;252(oX@> i.% r(wfla w1ne@fistb:&4!~@& t87%s'$i $p+% 

entire process for State @rmai-rrissmrr tctplE?mesr;tiatis*abP c ~ f  S;% &kt afW a&@ b~ 

jnwaiidated. rS S WEST Brief at 5 'I. W S b%%6P a&%@fla Sj%aaia"f. 25"2siqx@:t 19 I%& 

swarabrle and, witbaait, it, there tvr~cdid be no ava5f @@Kri 8 V W  %!ght@ c~wm$%$%@r @&gb3&$4i14% 

in 'fc9ic1, severable from the other parts 



Although there is no e:cpress saverabtlkty c i a ~ . i ~  $8 it& %me&$ hd; T& @ 

sewwbility clause in the Cornrnunimilons Act 8f 39.34, a 8  $9 U-S $I= 

Supreme Cour! has applied this severability d~8;; fa r;, &Ed@ &t-@G@d 

teleeonrnunications ad. Seiw v. Am.rir:~n CGf G&m$ kIl@&&, tzg- zm3, %,%!? 

(1 997). f he application of that d a i s  In this case gkii's  c ~ k  ta & nSim $$ 
* 

severdbilfty for the digerefit provisim~i, Wta*~ &k?gm$ x &@a, kd 3 9%, %%@3, 

lQ7 S.Gt. "a46,lL881 f 1987). 

adr~less the statute created in its dbseiif;l& ij3 i @ ~ % % f B l m  *&$ C ~ W G % ~  v&@Q #2b $%*r% 

I The main iows must be on C Q ~ ~ ~ B S $ '  ifl&#jtfe2 *fw it W M ~ Y  *m c&*&% 
.area Educ. Telscorn. Crsns~ir2i;Uiiri v. K C ,  S "S 3 ST 2374,2,%j? 1 -1:g@$ $&& gx&gg&w 

I The purposes af the b irIi are f~ r e v i e  :h Cem4i,r:%7&b~~%;~ m; %# 's$&& 

i 
to provide for- a prr3-~omgmti&~~t d~-fagu!i&$a+ P&?*%@ p $ $ ~ y  ? F ; ~ ~ % ~ ~ W %  

! designed ta amlerala capirdiy pbiuate s~"=di~x: & @ ~ % " 1 ~ r l f  O$ M&g~:%$ 
~elecommunications and i;rfnrmtltion ti~2wfd~:&&d A$%$ F A S ~ ~ Z P $  pa 
knericqns by aperri~g afl fedecm~rsr.ta%ail~Q~kr, wtw&?$ G~~NY&&&F$~ gp~; ; i  
for ,at1 s2t:er purposes. 

$. Rep. Wo.23, 104th Conga, 153. Sass f';995) T ? % $ ~ t , ~ ~ ~ f ~ ~ ~ ~ ~ @ g ~ ~ ~ ~ ~  

providing msra efficient {el-rnratu~iatra~rs 3@rvl~8:6 EI A$~t-~vi.is'~f$~$, ti$$ ~~&:~&g%adk:~ .L%~L 



ultimate question to ask is whether Congress ~rn~fld b u @  ~ @ ~ F I P &  119~3 .k$ &fh@&~ 

section 252[e)(G;j as apposed to no Act at all, % GuHOIB 4 % ~ ~  7% F.Zd &i-, '@%a$, 3 

seems abundantly clear that the modified A& VT%I IU~~  be m t l h  p@X@fs&& 

Cangress wuld not want to mmprmltje its gb~t  Qf dsegu\4$i&&- f@& @@ g& gTwc&$ 

sedlarr 252(e)@), thus: elden vdthrjut fadem! ravlew it g r n k  IgkMy $&jt f&%~g@& PW-& 

have passed the Ad. 

The Commission remgnises a prafil~g~t th9t &pistas ibi, ~Q%@w t % ~  *@FQ! 

review pravided by secfiort 252i3,(e)(6). if sedran 2=[@H8) $@&~@:'i, I;&#% W- Caxk 

must ensure that parties have a farm ~t state reqi@waWw%$ **~$it~~s <af@*i@f&-&i 

qucestiora[sl" vl~ould arise, Webster v. W, 14% t3,S- 59% (2%%,)! ema%w %t@:i~~g% 

252je)(4) bars -sar?y state review of CommiasW @i%i$it%$g Fw~&47tz&>$g,, tf %@@@g% 

3,52(e)(6) is removed, the remaining p6rfiora aQ %h iI%'T~ii-& aw@kk& .MS & 

perties are left with no opportu~ify for r&viw. 
L 

In l?gM of this sihratkm, iha 4Zat.M magi &%Q %$~ek& a$gi@i3fi 2$3f@$f&? w&&rk &&$$ 

would became uncmnstitu!ionaI by viafating tl'w &@a p$tX%a $ 9 4  $0 $Me&& 8@++%3# 

foilwin y 'the removal of sectian 252(t3)-@), Pr!s % ?$%3 ~@~$%d*.i; ptW&&@% $@%@ "3 <4:&@9 

opinion), quoting El Pzso & &lafiee@sfen! R. CGP -, 

21,24, 54 &.Ed. 106 ( t909), 

act of Corrgress contains 

13 





violation of the Just Compensation Clause until it has ~~sec! th& &!* 

denied jusi compensation." VB/iJliarnssn CoufiPy Regiart&! ahna*l.q r"Am*@ 

Hamiiton Bank 473 W.S. 172, 394-3 95,185 3-Ct. 31Q&, Sif:2&3$2;k 4%9@p -4 $2 

Circuit applied this principle in McKenzie v. Cify crf b%Me His#, 132 f?-36 3%3 $&be3 

1997). In that case, the property owners, th.; hfi,.-,Ker?zies, i~pxfit=ai!ij~ m q ~ e s k ?  

tornpensation for their land from the City b 

McKenzies to give City an easement ctv 

that the b4cKenlries had requested co 

the Eighth Circuit still found that the BAcK~?~ns:i@b 

because they had failed fo seek, 'just wrnpensaii~fi $$GE?% ~IYI& st&%+ 

U S WEST'S contentions that it had satisfiar9 xh@ M//j& 

be'fore the Cammission must fait. 153 S WE%T h 

i~sdequate state 

As to U S !WESTS cr3ntention that it is 

attanbipting to prev~nt  a taking, the Ccrmmi&%im rosr,@fsias 

EhaW S WEST could attern 

occurred in a later praceeding to a,ugu& .for ~oirrp@w,mi!%3f?, Nc $fay PI 

nathing prevents AT&T from using the Enkerc 

carnpelilive local services in South Dakota, 

N & T  argues that a state court ivtluld 

because of 47 U.S.C. 252 ja)(4), 



sedioi~ C in which the Carnmissidrs wseA$-mf %Wdbft. 

. unconstitutional. 
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AEi$ %W%~lil$12i?d St341~: 24$@tg~g*r 
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:,?- , LASKL4 SC=130E!mh: LD64K f;@a$g~W&~* 
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Federd Rules of Civil Pr~crdarr: 53 wg@-cigm$g &$$;F*;g&g sf tp$s ~ ~ g $ g g  & >jkgJtk-g&., ~ 5 8  

praeimble a c t  t3p daw GFL~LC kgwj$~& ~~&ih$ , fq .  --* 

d r I 
Dated this 2 . bs @$*tap 

-w%,*%% 







S&t*&& rng *%,%#-&*4 

, - X, 6 ~ 2 f i n  5. I&~tdkf, %@k~e r&&m @f u b ~  @@ @&@wJ 2s Fk@r?.@ G41biIh.% &+F #+$@ r~&&4 
South Dak-~ta, 'ieq~es dg~jlf E%% CWFI ~ ~ r n  @@ +%% 9 $4- &&:&+$gk qg &%@-g&v- 

admitted to pm&m i z t  the U % @<WE, $' 3 e'@&* $& *&%% @&%%& M+ 

Ckmi%; ti, 5,  Dlsr-*<a Cws* 09iP1.*t F%&& Bbk$k"r: @f 4:#:&vgW& $&b$8& WE~VI *'F$& CG%&& f,t:" 



ia tklg Bar of C w t  X mt a m  ~ f ; f , s - ~  &&& %'j 'g@k a'wdb@ $% $wW"&Y&% @$@$%$% 
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Add re% - *&*@Lx&s>$gb *? % -- & 

Td RP!NW T % & T $ ~ ~ " ~ J ~ ~ J $ ~ $ ~ ~  

Cornmeti;: - - , = " - - - - ,  - + & $ S , w 9 4 & , ~ . ~ . . ' a ~ ~  ,,. - b.3L,,c ,-, p, % "9  ,; :-:L&S?" J, ,4 ,s<i *::-7-1. "-, ,-,- :"d",, 

--- -----<*-a. -:4-,sv..A 5%" .%<*W C*#A.A?~ "[.?.* ,&a 2- b, -?a - ,"&.,&-< < &<t 2'" .-Y<%--* *-..: *%X% ' = A  --.% . 2 -- 





8' 
U S WEST COPMJWXC~%~O%S, %X.5 1 
A Colorado Colpcraticin, Ir 

- - -  --- 
Pubblic Utilities ~oi&&$~n &-%he $PA~ g$f 

f 

1 

South Ddmta, and kC3"kT COhMI;E@C,&iZO$m$ C Bgcgr$gQ 
OF TEE MI12WEST, BqC , aa3 taw; C&~ruta$~a~+ k :~f$g f 3 @;in- 0." - - t - 2  

I, John S .  Lovald, jlrrciitr ~ m 2 l r  a!! rhri Bg gb$&, k.; 0 $,&@a& (=i;$k&q ~b gw17sCg bi 

*' JL$& *'; South Yakata, requm ~ 5 %  ihifi. Cotin x d m  g&t b~: a ~ i e  3~$ie&wl E- rli &&*a s? igq$*%~w 

r - Z 7 $ j d + , T  I?,?-, w-'2.*@iiiYPw4i I2-h $, il*4i2S3-w?4%P4, 

Colondo a3d AFmna hut r,a rdmjncd re #Sr R;r $4 rkk9 4 - & t ~ k +  *f% g?':cii a 

L a d  h i e  83.2{q1 rrrga~ding t h rrpwsugr old$hnrih.n wtx ?#r *$g 

&]-Q% --CI_ 
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June 14,1999 



JAMES A. BURG, e l  tzf,, 

m&&sa - --- 

$1, TE this action, d e g s d s ~ ~  Pa~fi~ 1"8 8egiL ~S$~GX&B**. 3%: $~+%,2  $ ~ R ~ d b t & h t ) ~ $ ~ p  
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Breman v. Stew- 834 F.3d 1243, 1252 [StZl il.ii? f'ZY%i, 

Under the Ex ~art.r Y0u-r;~ doc trine, tficrchio, "2 Fi-eg2E 69,51!!. PF%L%~F&?~ 74wi#3 -k 
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1 "  , % ~ , k - ~ . + , ~  . & : % E ,  i!i wholly consistmx with the ~~pq~~J~_,j~y!gi~~; c"E;P~;;:::Y~~ sit$. %,.++ d.berl:bZ 3 -.M,:..J;+*~* +$ PS: 





e with a complex procedrval scheme, independent of the 1Tdzrlri c$ur+,- 1 16 3.  X 

h l igh~ of ?hiti very specific post-iudmenr enforcrrm~%:lrt scitente, Cawt hilt2 d ~ %  

pemitticg a suit against stale officials undef Youw wcsald ffistrate Rig c l e ~  

congressionaI purpose;. h ti2a.t cointext, an EX parte I rvm ation xm~t~:'-,3. awlw5zs f'ms o f  t 

that i','cmgress, in enacting a detailsci post-judgx~,nt remediaf seRer;;c. F F I ~  ~~g f~~%i , sEy  ~ ~ P G - L C ~ C Z B ~ ~ ~  

I16 $. Ct. at 1132. 

private parties, and mok[:s their 5nal qx-nler;; -. 3tzm :.=t4:e\v $y a i. ee~i'sp&~%~ rF&$ !&* 

elected to p%articipat~; In the process -- szlQicet.t to mvaovli 1%) &k~%cz Cic~aF"1 f ~ r  s*mpfi;~~l;;c .;b i;Yi 

federal law. There: is no firthex adnni~is~ativc ~maerky p m v i ~ ~ ~  ;@v& Xbg f t~ ik i%tst$a~~fe~ .  L& $FK$*; 

was in the 16Pi-A.. 

The "'remedial process" contempl~ted by foiips-k ut~~fe; the ?&i Act, 

~ p s s e n t i n g  ac "detailed scheme" scch as rhar set farah dn the $2' i s  cnfrr@%p. 08 kgepifig 

rlae principle OFEX pxte Yormg. 2 % ~ ~  stip ~ p .  3t I- tfn?~, & i ~  *:133*!&mi$$i&~r~3 Z~,S~YE ygkdgbsg 

asissuaed replatory responsibility thau would oClcrrr:isc be .aei@&&k8!o$ bp r k ~  FL'f't 4% L; 3.C 

5 252(e){5). The coidssioners'  postuse in the fitisatinn 19 EZIP* ~f;i@l tmp;mia{ $ ~ ~ ~ f l & ~ i i  

it~xplcmentirlg federal law in a disprlte m~mg pri~atc p&arti$s (wb- %$ ti0 $Ogajt134,sagi ~ i 9  em ~f tt1.1 

parties to the controversy). the 1990 Act sf-iifulates p ~ ~ c e d u t r ~  $3 $8 $trltt%iarch# by pfly3ge 

pz\r?ies and the state comission pri3r ~0 D district CQW~ :xcttwrr, $ec:i:%~tk 252 4 4 3 ~ 3  ";:yv*r $EQ ! ~ r ~ $ P t  4 

post-j~d~gmrnt enfircanert procediires or Iinlt fclicf jxt 3xp %myL tf$&g+:di t k  t U h  A'zI;~ 44s;q :gq 

c.ctntemplata that relief of an;: kind againsl Ihc state will remh frdfnjrzci~ii;~I tv'o';ew, -n>:ega., 



insofar as a federal corn may correct thc prospective application of 1"domE Isw hy %€ate ~t%il'_fo s 

Tlris is precisely the type of review that t.ix ~ a r t e  "Jc.unq yemits. 'kc B,~ltSoti~!t.; Tom~&gj$v 

3 ~ 4  slip sp. at Ii 3 -  1 5. 

Tke cormissioners also argue that the relief sought by plainriff udder %he i s  aQr 

prospective, and tbzrefore not severed by Ex lsarte Young, becnvsl;: t$.eir ord~r was I Z ~ E T ' E " ~  i& n3rFA1 

past. R/i~tion to F)ismiss a: 16. Bur because that order ~ C ~ L ~ Y , ~ C S  i k ~ l  $ ; % $ R ~ ~ ~ P Q  c~f i f fm-i  ~ F S  $t34~?2 

to the ~teqnir~me;lts set forth by the SoiiU~ Dakota commismu;i, bhc ci-,wXrx : ~ m % z t ~ k ~  3~1~ ~3i"al@';r",d 

req,uiremmt imposed or, thz plaintiE. In suck circumat&nces, " [ ~ s h . ~  rr: a ; ~ Y x I I ~ $ ~  %=,<ha 

p ~ ~ $ p ~ C t i ' ~ e ?  hdkf to end a state o%cex"s ongoing vialalion uf {id~~:<;'r tzi$v, stlei% ;& &6<hf F @ ~ F  

~rdimrify proceed in fc?,de~d1 court.'' Cfoeur d'Alene. 1 f f S-ci. 8% 2~!43 fcitizg @ $ { ~ r & ; t ~ . ~ ~ g ; g ~  

433 U.S. 267,289-290 (1977)); ;4iichiem Bell TdephsntlrtLs1 kr:h F,S.arpp 2;4 at $%& {tcaai~g 

its potential f ~ r  &;lhnascs, in addition to its clains for ir$jltalc:i~c iekti*,S ali!rfci" %ali,Cir;i ,%24sgbtk 

takings claim is: made under a different jurisdictiorr21 and lt?g1ri b:giis fivnl 4tq$ ~ f i ; l * r %  hs; ssltsf 

uildelr section 252(e)(6). Complaint 3 5 , 8  1 . Wfmztevcs' relici' ptasratj if fcckL nu a ~c~i?~h$: , "+ $ 3 ~  I Q 

bj~xsactive relief pemissibie under E;i pa;a*te Yax@, The carnsn88iann~ $ixl%rwt pat?, cet 

Court &am hearing plaintiffs claims mdcr the Act solely bec:tttse pl%rr"rfh': it.,& rt):5.rtv:'sd I! b;ii;~9 

claims with a taking3 claim. 
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retiel; they would be able to violate federal law wiihout a11 amie;ved pmy's r X G 6 t 4 R Z  i~ t l ~ e  

f~t.dc.ral cconfis. This would be prvzcisely the result the Ex pme d~ctr*jzlc fa ~')0$i!. 

Qr~en  v. ?~tdnsour, 474 U.S. 64,68 (1985) ("prusp2chive reliefaf thc snfl awadchf is k@gg$ 

xi.mg gives life to the Supremacy Clause. Remedies dcsiped tG end a coririr;uing.:.roCaR~:~ elf 

kcferal law are necessary to vindicate the federal interest in assutlitng the ~ p r ~ n 8 i ~ c - y  .rsF t i a t  im%b."') 

B. By Participating iri the Reg~:~~l ;~ , t~ry  Prs_manl EstahfisSred Lrt"ndeir Sertro~$ 
25 1 and 252 of the 1.995 Act, the Commissiori Ha; Aim ?Y;jrirsi~ii &y 
Irr1m11fiJiy~ ficm Suit TJnder tkc Statute --_". *-___,- -L-s- 

Tbe Supr&an;le Cwirir has understood rile Elevt:~lth A4rpiernd~nc * ~ t  as coafifit~g ik;. ~ H L L  

preexisting?rinciple "flat a State will ... not be subject fa suit in 1"it-(jcrdl ~ O w f  IL~~I~PSS if 01~"t. 

sorlsented to suif." j3Jaickfard v. Native ViJlarlc af Naatak. "FDI U.S- 77 S,?':Q t lS%lr: @;%-yl@& 

not, bar rkt: action." Ljtx~adr;:ro State Hag. v. Ss&,mi, 473 'rl.S* $31,238 63%$j; JJ,,g,g$ 

C31w~v. Barn.ar& 108 U.S. 436,QU (1 8631 rThe irmuxliiy Crnnl~ sail hXr.r~xgiritg $0 ;d %IW?IC a . r s pa 

pelrjanal privlkge which it m2y waive at pleasure," j; i:GsGr,~&J>&g, "r 17 f,! 5, oa $-hi Tfrxl,s4 

"[tfhe Eleventh Amendment does not b a  suit agairtst zt ;rst;lt that tlta waive4 iia %~~$e::et&g 

irxmunity." U S West Com~rru~ications, 991 F.Supp. at 1301. %?c rnr%t abvisril; way in ut.Ateis ;+ 

s t i e  CCUI waive its Eleventh Ameildrnent immunity Is by passngc of st:lrw: Ieg~iagian ~r~fes~q 

the state's cansent to be sued in federal court. _See POR A ~ J & I & ~ ~ w & ~ ~ ~ , ~ @ ~ J ; ~ ~ ~ ~ $ ,  4 $5 

1J.S. 299,306-08 (1990j; .c:f.Atascadero, 473 U.S. 31 24i. Bur sucir ;i k w a h ~ ~ t  I$ rigit t t e  ~ 3 k y  WP.I 

subjecting the Sates to suit in federal coun, and a staic t;hcrcrt('t~r ~miunwrrly eiwb ~ S - S  ~+14~'3p5 t i2 
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and k~rn the fact that state cotirt juriscficticm is cxprcssly pml#l&m:ed by se~f33;~ 2%2~aN."4a: 

The vast ~nzjority of federal district courts tn caut:,ielcr t-ttte vi.r;txle: yrrc3ttaj;i ! ;we 

esn~luded that the states have waived their icvlmuility by :&~rcli:i~g tat patk~igate 1% %Fa t-~gvhaq 

apparatus set fop& in the Act. See. e.5.. U S West C 0 f ! l ~ $ k 1 & t : & & ~ ~ & - ~ i ~ & ~ & ~ ~ & ~ ~  23 I-  

Supp.211 1237, 1245 (D. &. 1998) U.9 West Com&;hpi. $2129 P. s ~ ~ ~ ,  %$$ F j @ f  -Q:, 

'Michigan Bell Telephone CQ. v. MFS InPcft'~iet:&=~&~&~g . tib F.S:rpp 28 ;3 i'Tl".. 524-2$ 

(W.D.Mich.1998') (&kg the 'bnurnerous ,.. fedem! ctlias :taw _,, kg!& rh;ge 6134 $ B S S ' ~  

actions in this context comtitutc a csnswticl tiye 1wis a @ B f  ETB &c, ~entjh $UBZ@&WF~S; i*ki'j~l;g,~t~~ 

and listing nineteen otiier published and uqublisbed Rist-i.ict c u ~ ~  o~ i~F j :~$ l ,  pg&@g %:e.~;atr" i - 

supra. ?'he. only cocrb of appds  hat bas nticd crn f~ic qbrxt4i.1~ k% %$:E~Gkkia.!ef2 tkyg %7c$jc*;r:~~ 

assume. ssponsilbrility ibr She &if.:"dtiail tr~rrt@fnpt&~d by 2Efe ~e2&1b41-~~liiitzic'xc~o*r%$ $-$; 

defendant[ commissinm) w;;iiud rhc State's ~mmtsairy frk-m $$ti? T J ~  fedged iar1;;t p+~s $&X4$:9 ?+ %fg 

Eleventh Aniendnlenz." p & T e t ~ o r n u ; a ~ ~ 3 ~ ~ ~ & .  1 Q3 9 -32 %tf $23 

031;; &YO distncl co;tm haue held dif'fer~axify- $kt j~j&;jag~~&Qg~$~&~;~ 4*4&&;$Sq;j, 

@omn~'n. 27 H.Supg.2d 1149, 1138 fQr.D*A'is, irBW!, lalie dxstrgc.3 dostsf%& g%:rru4k$%i$ iii$~ 
---I- 

in the revicw mec'inazzism creaied by the t 996 :%cf F L V O ~ E ' ~ ~  k& @fs\fg&aQ, '*&&$ras4 3 & ,4~ f :~k$e  I P 

fie j~zi~x-s of'segulatar~ history duriftg which s S m  c9~neiak;&3ar& 2eivzd BP~% f+~-,wf; ti&?;.$, %&Y+- 

?Fa 3 ef bcal teieplione sar?ice," to hm the rr;:,g~faaq-~it~,tik~~tit:y ptrreididc4% &:t tFco IYW? :'+$%.;1. ~t 4, 

despite "the risk thzt local se~vicr, prw~idcxr; rniclwt CQEBP&~~ $12 ietw, p ~ f i s l ~  :rtf@$~r;" " 



SI;.DG atso Motion to Dismiss at 13-14. Experience svi& %e$c~zbmtuwirrotf~;~~ n i : ~ ~ ! ~ % ~ i ~ @  Wxd* ?% &$ 

a state public service commission well suited to iunplcslcnt 2tr e d g + j l m ~ s 2 &  %%a IM@ tn tF& $.?%% 

A&. Buf if a public sen7id;a commission's cspericni;c i.sr ather fd16;,"'7i kizs2 -i2 to ~ $ j g ; : ~  i% F ; G - ~ % I % $ ~  

of iniplem-weatinng the detailed regulations set fur& !R kbg ACT, $ 4 ~  ,%2:t @~wfi.o & $  ~<W&pa&&~ 

* <  -- ' 3  and though it the %Me, 20 iwr, aver i ~ s  daties to &t: FCC 4: 1' -iA>,,+ke&br_ r @$ %iiT _:E 

then c hxged wi'i eillswing thzi I o ~ d  se4ni%iic pr~:utrid~z 40 2~25 ; ; a t w ~ ~  8%~ t m g  s i! sgf 

k t ;  a 5QTe c ~ ~ m i ~ b f i  is wt, irn short. jcfk wftib ilh~ $ifij~3..;dg g k  iej i eC"~k~ ,1 !~~e~~  m@~&k2fT .!P 

110 fegd1laijgn at ail, but z&\s n c d  srrfy r:kmr;c ~flrf,k&r at a?&{?$ G,&TR~ ;~gi:&fm%%k 3; 

tke Act or wfietlter it sfiiotlld I ~ V B  tka~ to the FCC. %'~'FK% i* !:b~!k &3 &&> %&. ;jtmd &&is 

ody other (li~trict; corn 3x3 tra--ae fa~ad ffkxt it piklk 16:a4~i~~?; ~~XE,BI~%!-@$@~F && $&*lr 

wai~~eii its E'lcvm~b h m d m e a k  knrnts~ity heid ":$US tkt P:k&&vg 3wdld-r: $ 3 f i & g ~ ~ b 1 ~ g ~ i & ~ g q  
cunrain~ctively xafaive its E1~~aitt.h M a i i h c b z  rtsurrg~i%y.* ,~&,:~+Q,@~~q~&*g~~gj& 
Zwuthwest. hcC v. EleitSoutb Te?= Y ,, i;*$gw 24 %4>-4,s4r* cp'#&"&i;,. ,$&*&, + % ---. , 

{M-D.La) ( m p h ; r ~  arlddf. Brat wI.3 gi %xf 3 ~ 1 -  ~$4%1&$~ x@ >tg% Wi$ & &;h#%q $I&$ 

pro-~ides for f&md judrial rwEw? or to opr sag af iib-4. sck$gmv GY%%W%&F~!VS VV;%LW! Y# 
."A PF'*Q qpr~)pPia;tu;. Setz Clark v. ~ ~ a i f o d  223 826 t 257, t 2" f t%& ?)& %I .,tq&et~~; &j.-: 1% f&+.w 

m v e r  After SemkoPe Tribe, 82 Mim. LAW, Y k 4 ,  $3 5 - 5 2 klgN=%l- Pk8~%%%ma%, %%@ i & t t ~ g *  
mwt fell ibdf bomd 8,ty z tkw~secen rmX %i%tv rnbftg %L&@%FJ& kfw$$g&$~xp w+% qrl 
longer "viable" &.a grniiw1-k 
Ck- 1998), T ~ a m &  ~ h e ; ' f a i n m s  $@3+ i 6 3sPJ%$r 4&+$d p%&a*kJh ~~~ %& %w%t4 3 C! 

that caseis statars with i;tlit to rehmri~tg, Is'f mjj 7"d-z&!, r ~ f  TW$?; CM& @M& @&$ B44>z1@z %#ge. 
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~ q ~ t i a x %  hi= i U I I n 8 ~ m ~ & e ~  &-. 

f " e &  dimin cam. M 8 252(eX6]-).' 

petitioned far ai%ii%~"&oq &e FCC k x x m a  

8 252(t$($)* 

-- 
'The mwt w no ~PA to Raw 

for s d  wmaas. 



I gM have meti BeUSauth snd the S*&e B d m h a  A g d i  ib Sms M - h m  

mranj?,;us.tic;4&(e. Qwr Park @-dent S c - ~ b & p $ ~  & 
->F.3dM, I B 8 W 3 3 3 6 ,  '4(S~,bCir. 3m. 2 . 2 , 1 9 9 8 ) 1 ( " c b o l l L a n f j ~ ~ ~ ~ & & ~  I& 
Gc- Clm% uc not Jiwb&Etf"'; &-UQ&&&&& $2 f $33 Z?, 23 0 d GF- IPS: $% 



'Beemse the United Swm will wdou6tEdly 
&qwcIy, the d m  not h d  ?.ti& zPa4.. FCC hw a 
2f<ik). 



Had@%* $a aamljySI 

of the I- y w ,  hew same 

bp ~ C R  pubbc uti-Fty smmnksiorn a d  at$esA& 

& p ~ ~ p ~ & q ,  v. *l%orn& Civil No. 6 9 ' F - ~ ~ - ? ~ S l t  (SD. IOWA AM& 4, 1933; y m  

Bd%n e](le remonkg e x p ~ c s s d  ha f i e ?  E W ~ W  d&olkf, 

_arnrn&t ~d~imdm~nbs do not bar the 8ePisw brought by 

p r ~ ~ d  $g&n QPSC on the pourads that, "by 





% U&& md 8gae FCCDa maham ~4 ew 11-1 in b a  No. {:lfi+.83*~@ rad 







Amiable T&I and Coadit-ioas (SGAT) u 

C~mkit~ha. F~fik%xe, the Co 

A'*' E;Befvm& kL%ii~&@yat 

'Th* E l e v e  h m b e a  has been intquctd as estabW~g 

miu brsapbr h fedad courts by bm awn e'lrirm as 

~ltrrcfarc,, a sore camot be sued iri 

"~p:,Ee~lrg~te: a w#va oi i t s  ctrmrimtiod 

By a*m&~;s -dvhg  its hntmiqr Ka suit 

Araxgclddtrrr &EE Hosp. v. 

A state au waive its h,mniv tady 

hpllide E&rlm n B o x h ,  415 U.S. 631, 

i .  
0 



If P S f i m  ~axtmk~iora MS to S C ~  In amj OUT i~ resp~~s'ibiliry LU~U, tlib p ~ a j j ~ n  ia ray 
~ o c c e d i n g  or other maam eaap&, &xis secljon. QIEJ &G PGef shall km,r~n-_or&z - 
p;cnt~@~g rhe Sue ccmmiuion'r jurisdiction OPMT procrediag or mtrn w&h $O 
alkr bcing aodfisd (ur fA&g soda) of rvch failure. ;md ski;& PISULTLO ~&t!: rt@a*%i&w af 
rhe Sm~e commludan uckr lhia section r i r h  respect to fhc p w e d i q  or :I&* && 
?$it Smte C O ~ S ~ O L ~ .  

@7 V.BC. 25Z(e)(6). In orha words, if ahe l?3CfLiLr ro a. thc FCC wlU clo 30:3a&b~* at 
, 

.t%a dmgs nsst inpose U A ~  pewJxy upsac the zxaen: far failing to bccomc hvoXt~d b,t &e $%lwqa, 

AT&T w e  &at the PSC3 nqmiscnce in ubizraring rhe dispuie .b~rivxesJ&e g d ~ f ; ~ g  

uoamu to a clear waiver of its Eleventh Arncndnicnr inauJity. AT&T ;~sscn.s ttwr tfe Sm's 

w;nrdvu m ~ t  be bfencd &om iro actions Bes;asr: &c Sure 

The PSC a.lsrsm that waiver h mf ml$ ars. isrue in ~s rze' 

dtada wdm YW law. 'i%~~pgf~li'e. &e PSC apm, :my "&oi#" 



ctlPrmao COWS a federal opt-in propam jsre a federal m d a ~ o r y  pregxim. 112 her, o page 1 % ~  

r ~ ~ g  ihe PSC rp act would ohply comu'mtc more c~l~crete proof nf a waiver or opg-$ bj, tB+ 

Sratc, See AT&P Com~%ic18fl'om 4 ~ h 9  OPrri~ad Sradef, Inc. w. BrllSarrrlt f c l z e ~ ~ r n ~ a g O m - ) .  

S:YY-CV-:V-$OS-BR (E.D.N.C. N ~ ~ e m b ~  20. 1997). Funhworc. if Cor.wsg 

&n i f  ix  pankip& in dse proms iz w y  lime to defesltt a 

%pmxm& a d  it now muse live with rhe snrstsequalccs, 

Skim faced m pedties Bm 6Gng to ip3nicinare in tke 

rhe staaumry dutiss p & a d  arlpeu the State 

cldfa peady from the ~elmil~,t provislo~ of the Tel 

bribe." A s w ' s  fkilwe m asl would W &em $ federa) c;om. 

ce9ecom~(s:adom H C @ ~ ~ ~ B X P  subject 10 l&d~zit CQUS~ fe~iew, ' 
P r - I P W m  

' . ~ J ~ ~ o u g h  Bat briefed by h e  p 

i 
i 





Bamory] scheme . . . when more mmpYm lind more Lw~dhf= rddwould be j~",;&&- 

S~FBWQXC P'iibo. Tbc PSC pahe auz &P &a T & c s m a t s l u  &a pas~bs a &sx&w%@ %a 

fkded xeview, which hchda ais zpp"l of the Ccspfcfirt"x$i;sn 'Y d~chfSE~d, WK 

h~&viBml conmioia~aer?r- 

The YSC, does make a caxa12egW$ a q p a ~ ~ ~ b t  itga.ic3~ &k %pg%.Eioska$q iefE% & ~ a  rm%$ 
L%S we. Like tePe sew@ LQ Se~m!@ Tribtp. ?he ~c~ce~~m&~f l i rn6~% pwe&bm 3 $ 

s&eme for the dorwrnmt agaim a smtc: 06 a 9 ; ~ m r i l y  a& ,fight, kt. I% 15374, '*&m&, 

Seminole T d e  &fh$:;rs fim the pramir msr: in br Ehcrr is ao " d ~ ~ ~ &  sm:dd .%&* f@t %& 

tz&k~~cennm agakm a Save sf a sumxorily wmed rig&. " Id. st 1132, T$c T t4ee t~ 
I 
I A n  does BOP a tdly 'detailed ranedkd $cbrmc' iS'b8rw a h r  %a!tz addw&@n k 
I 

I 
I $&YWWE~ ~~a'be. T%E ddmw bldio.g 0: S Q & ~  Tnie h ofix if c&6&#~ 'mi& S ~ S  & 

/ p m  F Q ~ ,  3 (~n .  h p a p  OI tk T & P ~ C Q B M ~ & ~ ~ Q ~ (  Au r*ly m*ll :il4 







- -7 
a m e ~ ~ ~  STAES D I ~ ~ J C T  son - -2LftCi- f +. 
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ElSTEm DISTRICT OF BQRTE CAR 
W S T E M  DXVIS9;ON 

4a 

i 

&%LT CQ-NX@lSbTHOMS OF THE 
SCJ 8TAEES, INC 1 

~Yaf.aeif f ,  

V .  

BgU*S&%&rrR 3i%UCOWqJIa'kIQIMS p 1 
XBC* $ $& a&&, J 

5 
i:q8annlarit'se 

1 - w  

NaC 5:9?-CV'-82543?3 

WX "J1'ET+~C0iyii3u??IC2T5:OMS 1 
COW6RkTXOH, a Delaware 1 
~ f p o r a t i a n ,  and HClMETRO ACCESS) 
TRMSi$ISS J6W SERVICES INC . i) 
a WBawaxe eoapexation, 1 

1 
Plaintiffs, 1 

) 
8)". 1 o U L R  

E 
B8L,%soUTE TELECQMHU~XC~~I'TIONS ) 
X&C.'$ e& & #  1 

1 
Defcndapts. 9 

These ,m.attcrs are be9are t h e  ceuxt an 

wak'%ac~ri,vely &s "H6QCm p , in their 
motions in bath cases are, f ~ r  t 

ad&rss?~ed 3ointl-y in a cows,ali,datred . O P ~ E T ~  





p - . , ~ ~ , . .  ~ i ~ & - ~ ~ - - . - . - - - - 9 r * - ,  

by Cikizens of axicther State, az 
ens or Subjects of any Fareign Stsee, 

~(eievant to t h i s  praceeding, t h e  Amenbent establishes that 

I *Stat* is bane f r ~ m  suits brought in federal 



To nomi rtSuB%y explore this cc:ntentioin, it is 

n@~l&r$~cabnr 55 251 an& 2 5 2  of- the %eiacu;mmunicntians A c t .  In ser!=rg t t r  
"4a*rs2,wr*hir--upr- 

'Su--."-- - -- 
d.r?a@%l crp ~$1- 
.*--' 

g local t;,eleghen& %n,daxsrtq, 
- - - I U r . - - ' t - ~  

rm.c 

cadsshaa  part,,icipa%s in the 
,"~,,",~--f---- -- 

any open issues.  & ,  5 252 (a) d (b) . The 
rrph"*----y - -- .----- -- 
%hit i%s r4atview to the i s s u e s  presented atnd is 

smsg%ck~ i t s  resolution of the disputed issucsr w 

&$%@a the request. - Id.  S 252(h)(Q]. 

&ai.rsmment adopted by negstiat 
-d * - - - -2 * . l s l s l  - -  - 
$ 0  apprwval  to the Stzte co 

,lmsi4*rclV"u\__. __3 

aeetisn Puxther explains that " [n] a Starc 

%~rri~d%,cE:jctn ta req-riew any aeti~n of a. Stat* 

approving ox arejectixacq an agreement under tfr, is  

2521cf  ( 4 )  '" 

The A c t  also provides haw to p r x ~ t 4 d  $2 



.,.-.a. ~ i ~ - ~ , ~ ~ ~ ~ ~ - -  - P a s p ~ a s i i k E i t ~ f  ~ ~ k e ~  
this sec t ion  with respect to the proce 
mattor and act f o r  the State  c a d s s i o n l  

& $8 2,52(e) ( 5 ) .  F i n a l l y ,  section 2 5 2 ( e )  (61 s e t s  ~ r . r t  the exclnoiva 6 

Ranpiat  of jadieiab review: 

In a case, in which a State f a i l s  *to act as 
described in paragraph (51 ,  the pr;x:eedLny try 
t i  [FCC] under such paxagra.ph iwld any 
jadicierb review of t.he fPCGE 'Y; acti.ons ahall, 
ha the exc1usive remedies far a %tats 
~ = , a d , , a s i a n ' s  failure to act. In ;any case in 
which a State ccxmsnissisn makes n detrsxtinatisn 
wader this section, any party agg'zievg?.C;I By 
geieh determination naly br ing  an act.isn in an 4 

ap~ropr ia t e  Federal dis t r ic t  coart %o 
determine whether the agreement or statement 
meets t h e  ~@quiremenfs af section 251 af this 
t i t l e  and this section. 

g L  5 252(e)(6). 

Ta the cauxt ' s  knowledge, only three caaxks b&Wa 

congrsnted whether S 252 violates the Eleventh ~~ie?~,&en,t- 2d.k 

%kg&@ have reasoned t h a t  the s t a t e  defendants, by tfo%l"$tlt~kFhry 

~ & q c $ , i n g  ta part,i.cipata in the federal telecomunicatians $ ~ % , % m @ ,  

?w f,Bf?i" j ; gS West Communicatisns, Inc .  v -  A h o m ,  So. 4:93*tlSn.).3$gZ 

24e.i .&I-97-25 fDI'N.IS- July 2 8 ,  199.1). XIX i t T t ~ ~ , ~ ~ ~ ' a i C i ~ a g  3. 233 &a 

cffarinq states n ckoire.  tho courts hawe w h a i i i z a d  th8.k. if a 

skate neglects to regulate, tho, FCC will assuan. thr tnrmerot*d 

reapormsihilities. Thus, a state's frilasr. to accept i t s  #/ 

kt#"' 
rol.e merely defers regulation to the FCC and docs not s~b!+ct 

d i a t o  to any type of official sanc t ion  nr zsproarh. ~ o t a b l , y ,  a a d , ~  
,,Fk 

i 



&@-~6ld, S &? b-rM- -bfsdarrilk -cort,--r. .- 
kk 

if they aetuably. participate in the federal prwcduircs Xor 

xclty\x%atieh of private te~ec~amur:icatioas a c t i v i t y .  T h i s  cf:rr~dj&~ion 

%a nnccpipyocally anaounced to any participating 

Congxegssls pxfsvides clear nut ice  that stake i~nv 

i t  t (3  federal judiciah review, a staf:.~ m y  SI~F! 

8Xex~snth h,manchent +un i ty  by v o B n n t a ~ i l y  

~&gulatary program. 1 

NCUC insists, Rowave;e, that i t s  acticrn 

-~;=s~pe~XIR,esd. Invoking Ejcarth Carolina law rather khan 55 251 14i.lb 9%2,  

?JBs@tTC' maintains that its actions were "not volunta,zym and ;",h&S", i$ 

"had no ckufce but ta deal w i t h  the inP'.lrrcona~istiufs, 

bsvkcnu~%e of N,,C.  Gsn. Stat. SS 62-PlO(fl), 

adapted by t h e  Csmmissicn thereunder." (Defs. 

Hg;Usn 210 Qismiss, pp. 9-1Q.) Y e t ,  as 

& V E ~  cornpePs paxticipation, state requi 

canwart E federal "opt-inw program 

were the ease, any legislative scheme, 

Camgrc~~...ss to be vo%uxata,ry and to e l i c i t  waiver 

h m u n i . t y  f f  t h e  s t a t e  (elects t r c h  pa~i.cipakle, ctrsa24 

ur:ihteraJ, state acti.cn. It simply cannct ha 

avail i t sca f  af t h e  s p p ~ ~ u n i t i e s  extandad ta 

w t  tkc same .tkfte, avoi,d mandated 



,' 81% 'noted ky-&Y=k"e-.w&&- 

gen"Qt to claim t h a t  it is the s ta te  for purposes 

&n&v&nt hpwianity But, st the sme t h e ,  

~ a ~ i f i p a t e d  i n  th.& in te rconnect ion  psoc@cdings 

~Lnetbian. g. 2 Finally, such 

k4liwaZvemnrt is just 'the type that 

8*darak prcgramSx S h ~ > s ,  despite th 

r izcgntionr; of waivrr af sovcrei.gn inmunity. 

st&%& l a w s ,  i.n i t s  reply brief, it a 

klaguaga contained in 5 2 5 2 .  Sp 

x@k..pa&tetzi.Ly iszstruc ts that the Sltatc "sha l l "  

mniaar axrd characterizes a decisien not to a c t  

a&zrp aQt its resg 

waxd choica allegedly removes 

Yy il,ffusltrates the v 

W ~ - ~ ~ * ~ * * T U - P - P  

+he court racegnires tha t ,  i~. this 
l e g i s l a P i ~ a  existed before the pa~ssaga'crf the 
4rTq%k;s.~LIing tunccion i.3 negated. T h i ~  c i rc~ l l l t t a~c  
aWrrs,ll. rediisernit.sg. 

S 
i '7 



~ r a n s t m x e - s  t ~ t ~ 0 ~ ~ n - 5 ~ ~ ~ i f ~ ~ ~ ~ i  t;~t"-sh&B.X*" -"- a. 
statutes 2s a, w k i ~ l e . ~  United S t a t e s  v. Horj;on, 467 Q,S ,  B22, 

i* 
$28 g1984;. under S 1 5 2 1 e ) ( 5 ) ,  if the state elects not kp taka 

agse@msnt, the FCC assumes the 

SnvoXvernent 0% the state.  Mhile 

f n ~  s t a t e  participat,i.on, there axe no 

raceuxse ~goiast the s ta te  for f a i l u r e  

En contrast ,  the  sQzztutnry 

e ,  t h e  Indian 6 d ~ g  R e ! g ~ l a i l \ e i ~ ~ ~  

a$$~d2icnnt ly from the Te 

C 5 2710{d) ( 3 )  (A) (3% the IGRYX, +,ha 

~ e g r ~ t i a t e  with t h e  Isldiaa t r ibe  in 

Tribal -Sta te  compact. Federal dist~icl 

jurisdiction over "any cause of 

tram the f a i l u r e  of a S t a t e  to 

conduc t  such nego t ia t ions  in good faLth,* 

a %rib@ pxoduced evidence that 

request to negotiate, the 

showing in federal seurt t h a t  

f a i t h -  J4, 5 27143{d)(?] 

Faand that tho S t a t e  B 



R WVJ.&&* - **- * -  

such rt campact within a sixty-day periad+ I& 5 2710 :4!  : f ) $33) {l&$ . 
* 

Pinallyp Bf the State e a n t i n ~ ~ e d  ta evade i t s  ielutics US&&!~P;" ka2e XSM 

evca after judicial la terventfan ,  t h e  Secretary g$ %he X~it&r$a~ urr 

c%rected to prsseribc procedures ilnder vhieh daaignet.&& gK&ng 

euuid =car an t h e  Indian lands. & 5 Z?lO(d!{Sj{8) 

an the  S U F ~ ~ C B ,  t h e  XGRk pr~viaiaarr &@ nnt .plr;rrarng th -  ,*a %+ 

&iff @rent than t h e  ~ e 3 s c a m u n i e a t i m  As3t pzcwi~iaal$* Xa &d&t&, @&1 

c , x l $ . ~ a ~ s  remedy under both j.a es%antiairLy tha arrr&EqrY:&&a6 &B %$>E 

s i g n i f i c a n t  dif f erenees ex i s t .  F i r s t ,  %he S tliht;;sta grc&a$;ib@& LQ%& 

atnxd&r t h e  X G W  is aa advarsa+iai aae a r ,  a",h@ Lea~t ,  &% 4% 

fiegotiatring party to the campaere;. s ' ~ ~ ~ ~ . x I A B ,  kfi$x&a~ %be 

T c f s c o m u n i c a t i o n s  A c t ,  t h e  State i s  m ~ r d y  rs$%aae@.d. &a a@fvd rs 

a regralator or overseer cf ncgatiati,ms beeveas pzKvt"~,e g&skesq 

discussion, under the terns of the XCBA,  c3&k$4 $W &,&d&@d 
- - i P Y i I P i Y * I W 8 - ~ r ~ , * &  

i n t o  federal court for not asticiptating &k aJv1; 'u,a~d%x ,"b& 
.+------ \--- *-'",--%", a*,- *.l 

Tclecamurricationp; A c t ,  a s ta te  can 092x9 be IlzaaAad $,nee epaozt 
_--I),------, - 

- ~ ~ V I I . I * U i . i - l - w * L I I I E C ~ C Z  

ar%icilpate* This daaBaactrc.:e $,B ~ g ~ ~ k a h  3$u ----- ~ ~ - - - - - ~ ~ U I B ~ ~ M ~ ~ ~ U . J . ~ . J . ~ ~  

SantinoJe Tribe,  t h e  Supreme Coux-t d i e s w e d  any ~ a t i a &  a$ wa%v@$ 
. U r S - V ,  

w i t h  t h e  s~~ccibnct  s ~ ~ m e n t  that " i k  is e~&spu%~.Cd, $h&t Pt&~&fd@, kb;n% 

, cansented t-8, the suit.  " 116 S, Ct* at 2XZ3 "%*hi& it%ake%%k 

%-%? 

submit to the mandate a2 S 2710. Nsve-zr+-,haL@~s~ a~caxdinp ?+a 

X G M ,  a skate was subject ta fadcxaL cs+.*x% jur i r&ieqha& BY%& 



In ceratxast, zacswptiusa by the ECC of A c.*,r;.eeep 

ragralatary Buwctian ic the exclusive remedy f u ~  a aka,t**a 

%to participate in the % @ ~ c c s o m ~ n i c i n t i ~ o ~ ~ ~  @.an, f n e=z.'61xw .pjle~g&@ x-, %&% 

effered by Csngscos . This dio t inc t iors  f rr%ek&%a~ %he 

k krue choice regasding whether thay eanceas: %a $=&&giex& 

Chacrall, unlike the si.tu~ltiors in 4 as th& 

manifesting a clear i n t e n t  to condi.tion paf l i c ipat ian  - , 4 ~3 a 

State's consent to waive i ts  o=onstitukionlpl, h a n i t y e w  &73 Ul f ,  &Q; 

247, Ttte c.oncllusion is inascapa.)ala tha 
*c"--.-.U-u-o.---"- _I_' 

the Tclecomunications Act  also recognizes snd achawh#dq*a t b ~  - --.-.-.------"-'------**-CC j 
"hr: 

sawi%w of i t s  action in federal. d i s t r i c t  C Q U , ~ ~  % 4 ~ a  a d$.gt.i.%e% 
--c --,."- *w,y.'"_rwm Sam 

~ ' 2 2  TCG Seattle, 9'7 *.c* --.----- i&tk 3376 &"*%is% 
- ~ w m ;  

irlt~rcoarncction. agreement praccms an wt&ver 

clearer, " ) Accaxdinghy , NCUC, by i t s  vuluntary 

i' 
i 

10 



Ex Parte Y~uncf B n  - - . "  
Bvsn if the: ELeven%~a 8mendmtr~;t 

j ~ . r ~ ~ d i ~ r = $ i ~ ~ u ' r t  over t he  state,  jur9sdietian over 

Qa p ~ ~ o p e s  pursuant to Ex Barte Youa?q, 209 O-S ,  

k*&fi ~xkx~u~si;tiwc~%1y dcs'rtai%od in prias: cauers, 

$aetrri.nru re,presanP;s an exception ts Elava~rtth 

g$j;'"s'ti"iQiag t h a t ,  despite . k w n n l  ty on behalf 

i s  C & X ~  be sued i n  federal cocast te 

p~oarlplec.tisrfe! violations of federal Raw. 

332, 337 (1979 3 ; 

19wa), 

MCUC contends that Ex Pa 

khbs case based an the recent tr 

$tapreme C ~ u s t  in both Samino 

197 S. Ct- 2028 (1997). 

kha Caort 2.n -noleit Tribg did 

@&.~ZrJlf ahad. Ex Par_te Ycpupiq doct r ine  Rather*, 

that "[t.]ka s , i tuat ion presented . ,. , [was] 

tram that gkvfing rise ta the traditional 

&-z; ta preclude the availlability a% 'th 

Irx assanca, aha cour t  sj-mply 

atruckure. Specifically, "[u]hcxe Congrass 

i 
i 



x%wdial acheanew so as tc preclude the a~iteam.ry nparakkan sg 

$$-=~~ICQ. kqg yhoms 1, slip esp. at 4 .  

This cantention misreads the import of t,hcrsc! car;llaa* ,i%% ~ @ k @ + f  

B$QV@ e., in Seminole h e ,  t h e  C O I X I ~  f imse& ?;t~a,&%~$a&& 

p r i n c i p l n ; ~  .of Ex Parte Younq and merely arxpxaincttd 'that Caag%&&@ 

c ~ r r l d  srupezsede the dectxina by crfferilng i t s  m asx$laa$$f+@ 

I T  s sc~~nadiaJ schcrvc H C W ' s  e f f o r t s  tc trans5ozx-t thLs masxawz hgXc%tjag 

uunq's  appLicability i s  \mavailiag. Xn essence, d e f a ~ d & , ~ % ~ ,  sfi#;%x 

ca bocrts;krap Sernincz&g*s holding i:zta a manmental ~ k f & $ ,  aP ~h91z 

4wfauI.t prcsrmptian . Under NCUC ' 5  theory, t"oclngx@ss m s t  ~sf$uf  

sffi-kioe i n t e n t  to invoke t h e  gx: Partc , X t ~ j g g *  Pet ; 

indicates just the opposite: Csr,graa~ o$..f%s 

j z r f  firmatiwe i.n%en t to srapplaxkt gx Pnrt,e-;$aunq, a &he 

Qsctzirie  erri ins in duHh ape~at iora~  As noted by HCX, * I % ~ & I  C e v ~ %  

did aert d%oglac=~ Ex Paxte Hounq from a13 c s s ~ % ;  b ~2&r;zh (:.trbgf*%@ 

aatbsriz~d "judic ia l  review, ' " [MCS's Ham. b &ppbn 4% &$k, %Q 

BL%d, ,%s ,  p .  L O 0 ]  



.I) 

. - 

$tar& land, was not the type conte*ipliktcd by 

EvaXuating t h s  several opinions 

.aov@:n GT klar Jasfcbces exgrossed 

mj;~q lriainkained its h i s t c r i e  ritality. 

of t h e  re,li(ef s.aughk or 

Act ,  exist ta 

Instead, it secw 

t h e  dout~ias and, 



-.-- ---- - - --C a d*-.--+"l -** u; .+4?+.-. *+ - A= - -6 z z * -G 

RCUC also maintains t h a t  the s t ~ ~ c t ~ r a  at I$ 2frt*,lfZ 

aflered in support of i t s  Eleventh &mn$P~nk violatian rl.%iB, Ti3 

wit, it appears t h a t  NCUC is asscr t i t~g  tkok  rh@ Fa&era"$atrie&t&~fig 

Act ~ o m p ~ i a  them to eof o m e  o f e&es?rol psogzslr. a. u\e&k iri &xsgg$~~;ufrel; 

N o a h  Caxolinn of jurisc?ictictn. to rcvi* & a  of k t&  mt 

a&&nirtsative agencies .$ For t h e  eai~a r.oaroa&og @@&&yet: &g&%+a 

however, the aon~~lrlsioa/depriv~tial,n a.cm.ertC tars% i ail&. 

ft is well acoepted thak r; retattle canna$ h 25zeqB 

ndmin,istei- a federal regulatory grogcam. 

3-17 5 -  Ct- 2365, 2383 (19971; m ~ & k u &  

-3-44, 149 (1992 1 ( "  [W]hi.le Congress h a s  rubstanClrtL parnr itt~C&r r?ro 
- ,  

C o n s t i t u t i o n  ta encourage t h e  Stat*% to Cp@fZar& ~ 1 ~ e a - t  f @ & ~ % ~ & ! .  

regalatory d u t i e s  1, the C o n s t i t u t i o n  doos nut cacls,- %$@3n~  G~$%,zt.ps 

the ability s.iaply to compel the Seatea to do slr,*l: &+p&$ b 

V-ia Surface - * 4%% @*:I." W S $ F  

288 (1981) (noting that Ccnyranr cuuvrt * ~ Q w ~ ~ & ~ [ ~ ~ ~  %ha 

B legis lative processes of tire States by direct ly  cai%~pa&Ling *:k*s L- 

t i m e ,  Coarqress can offer a state ths option of ga$%trkprd~w A% %A+ 

PI As $rated by bath &TsT srrd H e f  , uhr rtrir %b&t g 2ll;j $a$ %mrW~:i) 
v@sts the federal cean%sr with rirxclusi~o jariad.k~rA-x; &A ME %-&~%a%$ wA%%$*& 
the ~ a l u p l r t ~ i s ~ s s  disca~is ion bar has as k u % n g  u r n  %A=* .go~r.&%a%iam&~d'~~~ 4 $ 
2 51 i @ ) [ L ) ar~d whctltrrsr %his 65u~A r~t;$,in% Jnt~is&ef baa w a y  **a, 



~lkbndant  Ytatli,t~~ry scheme. Wew 505 tt.S. at lf ii 451 -- 
Z.3. at 288. "This arrangement . . . has bees t&-d 'a pcwr*a af 

without any discussion, ICXC cites &ad 3 a ~  

for the propssit ion that the S 252 vialatea the wan&%&nt . 

On clcrser review. both holdings actut-lly airitate in of 

2 k t  n const i tut icrhl i ty .  In P ~ ~ A - I ~ Z -  and p&w~p~&. the  $spr@w rmx. 
f nvalidated c e r t a i n  E~dera1 dircctim~es for: +ha ary xr*.\tar, tbr*. 

they rai led to provide states a choice q h u t  whet-her to p w r . i e F ~ e c  

i n  the rcgularory  scheme. P r i n t z ,  117 S .  Ct . at 2383 (nagnking %br 

-mandia%ory obl igat ion imposed by the Brady Bill on atata law 

505 U-S* at 196-77 (reversing take-t i t le  prauisian kn %;ertdax&% 

vasts disposal scheme because it i ~ p e d + n i b X y  f psrcm3 sttirei&@ %* 

act). The Trzlecenrmunieations Act eludes .Mlsr spprubxriw by 

c~p~a3ressly allowing sta tes  to opt cut sospletely 2xom thr puruiru elf 

% 25 2. a% 1 252 ( a 3 (5) (cxpLici.tS,~~ denpi* arty xcsa~df &l &-i:z,i.p=.a 

~gaimnal a s t a t e  for: 1rac4n-paxtisipa1:iua 1 . i fnl ikc~ in s%;tdr%%~ 

rrr. not merely of dered *a choice between tvn nnccnsrteuri,onolf y 

&YE $haail ts see trykg tfia [Act1 s!r.trou%d 83-eea;lyah 
constitukionalLy suspect simply Lecauso 
Cangress chose to allow the. State$ & 
xcgu%a$sxy role- . Can$res% couLJ h & v ~  
prg.-empt@d the field . , . ; [the act j should 
fiat be invalid simply hscause, ~ 4 %  aZ 

i 15 



-lir7u*""- -- -.@- .. - - 
d~ierenoa to state authority;. cbKgT&S -&rdTp&$- *-c 

= 

~ @ S S  i f i t ~ s i v e  B C ~ ~ L C U ~  ~ n d  allowad the Skates 
to c o n t i n u e  regulating in the axe& on t h e  
conditions that they ccon.idcr the sugyuseed 

t L  federal sta~dards. 

r~ I'4-iy 4 5 6  U.S. 7432, 766 (1982). T h i s  lmguDS.a r s  

@ p r . l l y  app1,icobln to the ucshani cs 02 5 252 ,, Ov.rr?,i, r . c ~ ; j n i ; i ~ ~  

that stateo can avoid excPusive ~ d c r a l  K ~ T ~ B Y  a(. t e g t ~  

&$bza~iatrative actions an federal iasu2r by not pa*&cipat:kag, 

b6oomcs elear that  5 252 is no t  a prohibititcd i n t n t l i g f i  g c ~ e ~  

s u ~ t o n q .  A1,thoaxyh framed in rather gtrcng i.mgilagr, S t $ 2  d w n  

impugn "the Conrtitution's division of author&ry bctujgen 

~ederal  Govrrnmcnt and the States. " ]New 303 U.S. $463, 

Conrcpent ly ,  NCUC's willing dletisian to act under 5 251 r+n$ac+ 

i t s  ouhsoquezat Tenth Amenbent elaias inrf bractivs. 

For t h e  reaswns stated above, drlcndantri* mwt,iaalr ka 

d . b m i s s  in both cases are hereby DENIED. 
.I 

This .- 39 Nemmber 1997, 





C I V I L  ACT1088 MO. 99-79 

AT&'% ICATBBHS OF THE SOEITM 
CENT TES, IM6-, 

V, 

BELLSOrn'El TELECONFll%LCA%'XCHS, 
EMC-, SET A,&-, 

The defendants. Kentucky WXIC Se31~ie. 

its Comissianszs ("P5Ce) , have mrw 

to dismiss the plaintiffr% claias, 

Camunications of the South Central StrEsik, 

responded [Record Rct. 151, %o - - 
I .  - . "  ' 

[ R G C O P ~  PIQ. 1 -- - 
decision. A 

The fof Xowing 

Teleconmunieatians hct ~f 1595, Rrb. 

56 ,  4 2  U.S .C .  1 151, et seq,, 

tinis case, is intended to fa%%#,% 

$ . & % e @ ~ m u n d c ~ t i ~ n s  laarkats, 

exchange carriers ("CLECS") ta @~t@r tb*. 

the fallowing: ( I ]  the purchasa crf u ~ h & t  

from tho i n c m h n t  lacal exchange carrlar 

u-.p.-------.--u---- 

I IJL should a l so  be 
T c k e c ~ 3 ~ ~ u n i c a t i o n 5 ,  fnc ,  
notion shnulG be denied, 







fn the case at bar, K ~ n t u c k q t ,  v i a  FfC, 

Eleverith Mendment righ"f *tltbrs-r-5 9% ch$$ldt E@ 

interconnection agreements that are ~ ~ c c l u s f ~ o l y  C&Y~&%E~E%I: i a  

federal cour t ,  rather 'than Ieavirrg $:ha hrbitgs$inn% @%w,&k&@ %a 

the Federal Comun 

decision to participate in the 

scheme, knowing t h a t  the 

exclusive fed-erai jurisdiction, 

i ts Eleventh Wenbent  imuni ty . '  

por t  Euthorkty Tran 

(1990) 0 

It shsuP6 he emphasf~&, 

the matter to tbe FCC $a% ce$a.f:$%:k~@~%, 

deferred to the FCC, 

immunity. However', by 

; 





&st ~ o m i n u n i e a t i o n s ,  Tnc. T.CG &=&B, P ? l  F,Saj~p, &8&f 

(w.D. Wash. 1.997) (ho ld icy  i n  lEin a h ! ~ a C  Ld%nkfs&k G$%@ gI'r5T 

the state af Washington had valved 8X~vasrtikh &&icz:&*%%%. 

innunity by participating under tha Cial%cowmicreiarrs ; : 

identical. case that the state of  ITar'dt D&kat& ha& uaip;&g Zgai 

Eleventh Amendment: inanunity by gpa\r%Xa%pag5 u R ~ B C  ?&Q 

&$g&w&P&L 

Thorns, Civil No. 4-*97-CV-?O082, s l i p  &g,, (3 ,Q,  $dsy;& &t.&$, $, .-I-- 

1997) (holding i n  an a%ur.r;lst idexlrkieaf cssits %&&& klx@ &%%$@ & 

Iowa had waived its Elrpivemh kk&n&a&% imt;r~lb'ty +p 

psrticipat ing under the ~elecc,omuniax;ti@nt 2 @ E )  : 2k&b.8*&$ 

comunica t ions ,  Enc; " V ~ M & ~ -  Cfui'f W g ,  37%-X42, & 2 . % \ ~  Qgr ,- - 

that the state of Colorado had 1 ~ 4 i v a d  ,f 5 %  Ek@vlfkh%rai ba.~bklg~$g~g 

immunity by p a r t i c i p a t i n g  tanlifer tka P&l@e~@aad:?ks&~k~~&r~ &c%? 
I 

I The Court a l s o  notos that c u k t ~  bra&gF'~k @q&&~t% l;,%bta 
I 

of d i , c i a l s  in t h e i r  o f f i c i a l  % a p ~ ~ ~ F t i t %  &g@kkt~ga j&jh:$,~% $VQ 

relief are riot considered azt5 .m~ ag~$nz% $dl% %P"-a%iir; t ~ z  

purposes of the Elevantk ,Pcmsndaahk, 2- " a q g : a ~ g g w g #  ~ Q F  

U.S. 5 8 ,  7% n. bC (1989). Tha wx~@pk f of% %b?pf ,%wJ% =h&t% 

there is no adequate s k i t k s  ig'oru~ ~wa$fah$& t@ %&$&.5;'.&arq$ %&a 

! federal interests at issue, 



The case at bar is prscisely an g ~ i r t k  %it8  k ? ; ~  ,WAF& 

condition. The precise lanquaga af thla Wrt pz@slades $u@g~ii%fa 

review w i t h i n  a state faxurn: ""rT $!taka 6 G g A ~ %  s&&$%~ &aye 

jurisdiction to review tho icticn of a Stab ~m:lr%Eati*%@ 

approvf ng ss re-)ec%bng afa agrot?.P@ra% W6% f & c q i q i ~ k ~  $7 

W.s.c. S 2 5 2 ( e )  ( 4 ) .  The only l w i t ~ l  k &  t ~ w % ~  g 

a s z ( e )  ( 4 )  i s  t h a t  federal 3udiciak rg1@iau && a w~$gsg 

exel.usive remedy. &g d'i rJ.?$,e, :; 2\%2je] f&)  t%%@k&(ot'f $:?z@% 

se [ i l n  any ease in which , a &".,&%a1 

determination u n d ~ r  t h i s  s s e l i o ~ ,  any p&x%y 4mzi%~~$t  . . . 
may bring an a c t i o n  in an apprnpri-jke :b&%*"aZ &dBor%P") G&#%%+& 

a s ta te  forum is nut p.rossib$a, t~~~ris,  1% @k~&b&k%8~ tk;a~ %%~t+s ,  

forum available to preserve %ad&raX Bs1tara%3:~-, 'GbU5@., &h& 

Comissio!~ers could be su2d i f i  thsi lr f fit! 5:b.f z f s r ~ l  c ~ l p ~  Z; tf ? 5e3- 

under ehe f i rs t  Younq &xcegt$an, 

Additionally, 

the interpretation af faderail 3 , ~ ~ ~  &- 

duAlene T a b e  of m a ,  113 5.-6%, iQ21kr IQab 
----_I -- 
reasoning, whish is dsscribfid a& ~ h a  kntegga~ 

federal rights vindicated i~ fcberal EBW~$%, cdn 

oxpansi,ve application of t h e  ax~;&$%%i&n~ 
.. 
a 
P 

The Supsene Caurt Ras alwo s % & t g g $  th&c: 
4 

P "fiere, as Eaere, tRa gh&rsuties &,nu@&% 
principles $0 chslf gaga k a&a1..~i 9%2;k132m -k WB'A 
nk ian , ,  the cwr'ts aP kh$s $P&ke &&v@ j r ~  

interest i a  ir.2eg~akitxq %has% eQarce3 a%- IQM v&%hiial~. 
t h e i r  0b*2? system f r x  th=a pgi~pez 2%udicj,*'ST G%&$,TP~: ag 



itate o f f i c i a l s .  Our precedents &a tsar;& r s ,  

1 
nevertheless, that where p,rcu;sp&r,~%v& 3 2s 
saugh t  against  individuaf ckata f &  i~ a 
federal form based on a fdhr$T sHght, t&st 

I Eleventh hendrnent, in R O F ~  casadk, 2% ~ m g  i *T, 
I 

m t a s t  balance statx ea4 febexal f ~ k c # " e & L %  h m%.g&j&~ kk. 

u l t i m a t e  conclusioa af &s&g's sppti~&clc-n :kg, ZD%%>*)@. 

In t h e  case at bar, Eko Acti & figuw~ki&$.aw fag !?&$a&%$ 

judicial review is l i m i t e d  k a  &eit;.k"irti:ilnlrlg %l"tqtts$ fm&~*#t 

is being f ol3.owed. Congress ha!: ataa  9 tc-tar&& a - s&~eigp 

federal interest  in restructuri&q Che ic~&X t&lep&e#~& rgg%gg& 

inchastry through -&h@ islplcmenrllrf on @IT &pl(l a%%, &%k&&q& 

Kentucky has an 'nte~@s$: in X B ~ ; E ~ Q O % R ~ T  % g ~ e k ,  u$kaArk&,@, %%a 

mandate of t h e  Wck is 0~@zrzi"i4da%g- W % ~ " a : a ,  by&? ~a4ir~Jg &:k%@ ,he 

able to sue the Cumi%sioaar% t%r&t @$/;f2 i% T.b#.ip f#J~<wX&k:&i 

capacities under Y;aurtqfs ~ecv&d %XC@p%$\rXifi4 

Along w i t h  their SX&ucnkk % ~ , & ~ h $ ~ % n t  &%qtiim&i",% A %?&% 

e?refe~,dants assevt e h a t  5 232 [e'g as& tBtsO PG% vbai&k@g Y&&E%$ 

Amendment and the Gtia#&nk'&@ G't,ax~%&, Z"&@ e@u~6 gS$?a@ $~$&,g 

these arguments lack merit, The k%p% g&WQ a s  @I&%%& I cb@A@& 

as t~ whether they wanted ts paratn~ig&4:w fi"14~e CY$ &.k&x %$g@ 

compelled. Kentucky, v i a  t h e  ?%C, dkosr %& p ~ k  la% @&T& 

~hesref  ore, Rsntucky's souexgign t i q b ~ %  atanfe rn%$ %a@ ~%LN, 3 
I 

-* 

It should h'e empfias.iz,ed that tBa i%a%rr ars her iw$& 
imprerperky caerced inta c~nfsreknq %ko hetfir p g t . i ~ $ % ~ l % ~ % ,  1% 
facti=, they car; apt Gut i2 kb@'pi w %a3 t t @ z % ~ & ~  %&% 
defendants' Tenth &endnrzanl: ,;rcrq%r6:pt%rrB f g B % ~ x Q ~ % % : % ,  %& k%% 
defendants' Czarantea CLausa argt&&%rrk5, ##@%ac#Y a&% W&fi 

1. 

B 





'UNITED STATES DiSTRICT CDbTr 
EASTERN DISTRICT OF KEhTUCMY 

December 15, 1997 





PIainti2x&, 

QI"&$B gim, 4 1 3 3ayo tsz * &$? 

TELECOPKWICATIONS, THC. , 

BeLen4=tess, 

This action asi.saa mdez the 

mek~hber~ sf the Plsaci&a Pu%Iic 

awed to dismiss the cowXaine 



squarely authorizes this action. I. derky eke -ti@% to 

dismiss. 

The Telecommications Act af 199S ('the m*) ~ & ~ . i r a t &  

r r t  local  exchange eiaslticr 4 '%L5C" ) 

recp.~asting carrier will be aallo%#ed fs k@$*@cC wS%h @&&a 

L E E  s ~ a c i l i t i e s  and equiprnasc. X n  ofitazlt, tne 
4111 

intercomectiopa agreements to % entsrcu8 pksrnarmr $4 ti$@ 

Act, tagether with the related c3u%i+ra c&a&rar5 k ~ #  tha &%?&, 

wcvuldl al1i.o~ oampetiti~n ir, Cho mrkee Lor iwrdl takwg&am 

aclw~icas. 

carrier and LEC an the terms tm tx incl &n @at:& ~3 

agmsment, the Wet prcvidepes for biniliw ~rbi t ra t im b*irfn$lrr 



app%ieabBe regulatory authority 5.8 %he PZfl;4$$d& mb%&@ 

Sex-vice Conmission ( "the Csmissian"Z , 

The Wet px~vides  further ehae a@y L$%t#%c&m@eE$@% 

agreement adapted by negotiation ar arbi&r&%ian s%&aat h& 

applied and pxeccd~~des to be ba%lo*&d by kb& @k&ta 

~ h c  ~ c t  specifically providca for Jtrdic i ,a l  sbukqb% a$!. 

such s t a t e  repbatary auf hor9g-y b&akn$a~~ t 

Xw any case in, which sa 6k&6% ~arn3~o1mieaehr a 
determination uncler t h i a  a@cti@&, ul)y )~&&y 
aggrieved by such dctcrmiuariea m y  brIag Ut 
action in an appralpriata @@d~t& ar&xPnlk C6We t~ 
deternine whethw agrsBmZh8 0% db$&k&m&k -$%a 
the requirements sf i%e@ki.rz~g ,253 #3f khf% m&, 
&BAS s ~ c f 2 . a n ~  

~ r n  a%,s.c. a asa (el /6)  - 



In this action plaintiff ATSF Corn~lkimtil lnd ~f t k * i  

Southern States, 1 ('AThTw) assert;@ thae ii; ha@ a 

Comission under 1 2 5 2 .  AT&T seck~ ravirw a$? thC, 

Cornissicnu s aetian under 8 252 (c )  (6)  . 
As is undi.eputed. C'nezefure, %hi@ i?; M &QE&~Y& @QU&~P:Y 

authorized by the  plain terns of S 2 S 2 [ e )  ( $ 1 .  lindo~rd~ 

action such as this i s  precisely Ehcz r e e t I v M f  Caagrsrar 

provided for an aggrteved par%y t t o  obraln judfrhtsS, zsvlmu h l  

a state regulatory aullherity cieterohinmrtfa& ob %big t y ~ . ~  

The defendant comissioners aasare %ha% ZM $&&@+bxt$ 

a The camiosioners norrethalcae rataxt that ch i& ~ c & i m  
i a  barred by the Fati-Injunctfon WE, 38 U.g.O, g e:g 
the Johson Act, 28 U.S .C.  D 1342. ararurw xxe 
&n&pp%ie&lc by their te ki auay m&atf dmrlfl. bgr 
nor: foreclcwe this weion d0 &rl~g%+ly &gth~~t+e( t  by Y ( . ~ ~ ~ ~ ~ ~ ~  
in a s&seqhlene. aore awcir'ic crtatuee. 



did. They arc Wong- 

The Eleventh %men 

agalfinsfc the states by name 

in their ao8Ef:icid 

least since 

&.Ed. Bf 9081, however, 



5 

here AT&* seeks not to pursue a rewdy 

one Cangrass provi.ded. but instead to purrsuk? 

remedy Cangrcss provided in 

beyond doubt. part cf  interstaec c 

authority to act in this area 

has provided for juris  

the type of controversy here at iasua. 

Exeventh Amendment prevent. Co~grcas 

approach, 

Ba.ccordin~Ty, 

IT PS OrnEPBD : 

6 















osem acting on ~t f oflhc state. ~ ~ ~ ~ ~ ~ ~ ~ ~ B F A ~ ~ ~ . ~ ~ ~ ~ K ~ . ~ ~ ~ ~  



t 

413 US. 234.238. id5 s . 0 ~  3142.3145 0985). mdn(bae 

I 

~ F I ~ X  fiom chc ~ext  lave no mom far sny ~6k ~&%%dkm: 4% 39ww 
I 

BM 2.1~ a$ g54 (q~oe~g 493 US. s 3 ~ 5 , t  aa s.a +Q iut~$, 
1 $ .  



an opt cut, any dcdkon 5% tcr 
1 

I Z 
of8 State w&si& - . P 47 UY6.C 5 s%~2x4Id.~&e && p*$&$;w 

I I "[i]lra my ease in WE& a S@Ptf: m~&a~%m~W & - 
j 

a g g e v d  by ~ u c b  d4ami~tftioa may ~ a g m  e*im in m qp#&& ?Mia 

b h e  whether dlrr, a p m l a t  &r -m-8 $n~d& @xz tik%% & =&&%$) && q%& 

ad $his S ~ C ? ~ =  4l i - +s.c,g z2t~xq+ cqws am& m%zdi w~~ 
1 
: 



415 U.S. 651.677.94 6 C L  13r/7,3362 @H4& '{Qb 

%3 W ~ Q &  ~mlcpd&w 

m c  h@UC dbcs not r~xplxs1y ref y ttwa & - g i i ~ K & ' ~ . ~ ~  -1: b SRZZPA %v; 

~~cex-tion that fitthe ~ t a t d  has a long-s?mdw d i tbn  ilfrcgi!lrw,~g k t  ~ b p L  - 
1 

a d @  +f'*~, $w 



in art a a q a ~  ~edkrtal tiistrja ~ u r c  rs dsulmiila*ebab QI e g ~ s #  
f 

the n y u b m ~  o f  sa#Gon 251 of thir ljlfe e&&&w'm $7 U, $,C. @ q$R6$,  hs Sw 
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UNlED STATES DlSKilCF CiDtfRT 
EASTERN DISTRICT QF MtCIJIOAhl Lf$ 

ZR 
SUUTPSERM DM519N 

, BNC, 

Plaint#, 

MEHIGAi\l BELL TELEPHONE 
CObiPAkdlY dhia AMEWJECH 
MlGHIGAN, SNC., and WE 
COMMBSSiBNERS OF W E  
MICHIGAN PUBLIC SERVICE 
COMMISS10N. in their mciial 
Capacity sad not as individuals. 

-__U 

D 

The a bave-captioned 

ii~terconnac(icn agrement betawn AT&T 

and approved by the Comrnissione 

~=ornplia$ with the Ad. N 

plaintiffs claims as O th!: Commissioners. 



of the Communications A d  of 1934.47 U.S.C. 58 253-2111, is &d&&w rn W w  

'mgridQm the development of compmrlr in focaf tefcpkmai m&@g&. &@a%% 

recognized that incumbent, rnannpa!ist pprwidsn af Ism11 3% 

on the incumbents, requiring them &a give n w  mIr"0:pgM\'B ~ M & M &  age%% t@ tW 

facilities they need to enter the market. Sm:$ml$y, n?n A a  m%Waw p~%@8&$ 

compdbw be allowed to "interwnne&* with ificumb3i$fitk% ~ei-m, &+ 5 Z$3t~x2>: ab 

purchase access to *unbundled elements* oftho%@ mPmMkb @ r  2S+[gMdj: 4Wv t@ 

sewices currently sold by incumbents s u ~ h  9s A~&fir;etr, ,&f, g 2B3@)44jZ 

The Act further directs incumbents Za rrag@2i&4@ "int@lpc~nwW@ 4gm%mswe' d B 8  

$I@W entrants to fulfill their duties under &@ &,, !$ 25%(~]4'2), tM 252 at @@ 

CW ***V& 

Ithosa intercennedian agreements. If swh nr;g~@&ios"tia 3% M%ea~W@kt %W $&fQ m y  

petiticn s state mmmimisasiran Pa arbiite caps isms, 4 25aWjffF{l;5, Tha lfi& #%% 

require state camemissions or their commbr;irrmm $0 pa&cu"@@4@ k% kh& @WPM 

scheme.' Rather, if a state commission wp% nat Sa caf~dva t'm &r~s&m~b&, #m F@#$%t 

Csmmuwications Commiseion (FCC) must bc ae, 318, $23Z{@)f$"f, $f % L@@ m%~+b%*&f: 

qGf- ,505 U.S, "S4, 'ZTB ("a82) t&ru@M@%w+ %1&@5kw 
provision "comp~iling [stales] to enad and ~ n f s r ~  B fademf mu4:&w pwgrn*) - 



conducts the arbitration, it must ensure that %a terns am3 G~&#&@L h p  ~ - @  

parties cxmply with the Ad and the FCCb mdm. Z$Zl[~j[lt, 

The k t  instructs that agreements ado@& th?i~#fir &@J & 

submMed tea the state mrnrnission for ~evia*~ sad W ~ ~ i g 4 k 1 1 " 1  m y  -8 @B&rm& ZP* 

agrement or fejed it if i; is inconsistent wkh tta&A& Ms. 2ii2k@g%).i%Sa it"%* &@% 

fails to ad, the agreement will be d a c M  a@f@v@d, && $ 232$@>i4].. am & 

by 'such dcte~rminatl(gn may hn'ng an a a i ~ n  k %a appr@ptiucd@ F@C&%i gr&%& @%$,i*% X i  

deternine wka?ther the sgreemant . . . meets aha ~egufami~it'd@ & % 2% 3 &$ %?& #@e 

and this sedisn." M. 252(e)[B). 

In P kc present case, plaintiff AT&T ssried .rJ@f@~&a;en% A&%d"t.- M! & &4q 

Act's arbitration process before a state commission, a ~~t i i ia fn ht &&iImWi :n@$ tm fl&d 

after the 435th day bwP before the ZfjOth day tka @f $M @ # & k ~ ;  nw@@fi 

requast. AT&T csmplied with this pfsbtbiorx aao& Wka& p@%3,5@8 184 &%#T#!M$ W# 

Michigan Public Sawice Commission an AsrgtlsQ "f *Q9@, 1m85.t@~b #C@ m& % @#f$h~ 

for abara~on on Acegust 2,1996, and MPSC auba@q~aflt$y %@ @@pa%& 

gs~ticsns inta a singla arbitratien proceeding and s - f i ~ i ~ t a d  &itr @&&@tJW WMQ wz &rn**f 

On October 28,1996, the amgralisrn parrag i%q.;t@d & f i ~ f  m&kn ?*he$ 'Bw 

parties to submit exceptions to the MPSG by F4as~@i.~a&fl  %08S, O@ 

the MPSC issued an order appro~jring agra@fli&at ad*%& by &ehWlh~ Tb$ &-@ 



approve! of the psrPies' irtterconn@ion agmment, k71kT @&& ii& fiat kv i%%k 

WUII$ on Jonicray 24, IQFl?, which was as%igrr.& PA&% fduM?t %F4m"FR2 
i 

agreements, each of which ccnt~in& biw~gdd ir;~tovW@i&.g " uW%&* h % @ S  %ti%%? 

UPSG staff then filed recommzndaliorts warning *&at*&? d LIxr @m&rn$h% 

the AgrmrnsM as approved by the M=C% &8 4, 5W7 
no mason aes mainwin the fin% case a i& @Q&L%%*R f 
that csmplairrrt for the wurt to F@*&!, 

'The five dirspufed WreafixgtS 
28, W86; January '84.3997; Jsrzwe f €3, 2 

i 28. 1997, agreement was s i g M  by boIR 

4 



Ow 'April 4, 6997, the MPSC issue& an ~rd&c  agpwvnw Eke i&$ 

beheen the parties, and on May 5, 5!3@7, Aps,~B%aT 8&@ B& -9 

assigned case number 97P-FOflf5, 

Arnsritech and the MPSG CsarnrnOa~bones~ f& W ~ P  @%&I a@ 

"h? !dPS@ ~ ~ m m i ~ ~ M n @ m  h~~ RW b R I @ ~ E $ .  dbtw$ 

- them, arguing f h ~ ?  ( 3 )  f he c-~htR fat%% S Q - & { ~  ~W&F~W$@#~&WK~ 

officials; a&, (2) :he cbrngiaint fails to state e dspPil M W k l  mh-# wt &G ~FIW&& 4g-k 

it, 

Federal Rule of Ciwit P m m m  "4;(b1146) a@ & W% -w &&% 

issue sf law. "14 ccjrnptaint shcsuid riait. be d:bmW&& %# &Ib& #ab gt iw,&# 

appears beyand doubt Waf &c?! pblnM mrt P ~ J I  AQI &&t &@ b $ w m ~  $@ W 





a&on for judicial rev&& undw 5 25Pf&)(&) a$ tF* # fit>$ & "a&& &P %@ w %q&w' c@@i&%i 

the state, and therefore brz5 not piis@ g&~&p.,l$s A 

if this ease was a "suit" far pubpa@$ ~f f b  EbwM 



209 U.S. 823 ("rW8)? Conmy to Ch czJ.A %P 
i 

Amendmsnt, end that Ihe doctrine oi dbw~ o*wt ?~YM C ~ H P ~  t~ Q&i; '-: 

the Csmmissisnsrs, tcl ab'ie by 4bt3- r@$ij*td~mfl& ebf W &G, 

'The doctrine espoused in Em~Xwj-a b p p S @ ~  to mr&&dma v,&%Qr%wd 99 %*+: 
constitastiowa2 and statcr'tary law. ar 462' $2i4 %$, %%3 {"kmj 



denying the Commissbnem' motkm to distraks: '"E"k% C!rnn'~%$i3 
C 

invoke any w~raa~apiunat daim sf sc!v@txigfi arfim~l;r:~t# ikg Y&U&* <@ m@S&$S 

the arberaion and i;.;lpbmant the f&i$rat %@! ds& h @ 2% #& 2E @FM 

A state waives its Ekventh krsandmani immu;"1'Q by v1#-akn@% $p . 4  -@ 

grQgram if 'Bhe waher a!i~% k8m ''Qu& DZ@M*~~@ Mhwk m% W &$& %& 

scheme in the Qsee of c1esr an8 unat-~stb@a~@s &@@@a@& -L um 

arbitratition and approvaf pmmss, W9mf ~%t& WW 

Amsndmerst immunity. - l r x ~  

as this one "is We exclct~ive means t@ aE&in f&fW& $tYE* % 



four afthe o&s wwdtairans are met. The WW 

jnerisdirtion be based s 

Hnvd~ ?, ATgTs ehalla 

thle m o n  Act applies only if "[a] 

court. Hene,, the Telec~ 

F interc'eonnedion agreeme 

For the reasoris stated above 

,lareby is DENBED. 

SO ORDERED. 





h 
-4 

$3333 THE &TIDY3 

G"hTX0HS CORB, , : 
CrnL ZACsaPI~X EfO, 9?-%857 

Blw$.ntkf f  

Bafars the court is a m o t i o n  by t h e  defendants,  I?- 

Xacfr of personal jsx-isdiction, and a 

the crossclaim of 

:$S;151, & s , (hareinafter "The 

(Attached a s  Rppesdix B) seeks to pronote 

throughout the nation by competitilon. 

( ' S X C s w ) ,  such as MCI, are expected to ente 

Local Exchange Carriers ("EECs") a s  

r a  ( ''CLECsd' ) . ln'texconnectisn 

negotiation and axbitration,  play 

tlng 'that coiapetitian. Thcse agseements 

pr ices ,  terms, and c o n d i t i o n s  i~ndez which a 

an IkECe s network. 

S~ctinrrs 252 (a) ( 2 )  and Ib) ) (9) - (43 of the A c t  authoxiz 



Lasi~nzt to conduct negotiatiuns, rnediaticns, and arb i t ra t ion  

'pgacwdinps to facilitate and to resolve any terms, pricos, I gopnbitfcjns that a specific CLEC aild an %LEC zse unable to resalve I 
t&ar~%tXv@s. Thereaftex, t h e  CLEC and ILEC are r equ i r ed  t o  submit t 
the  $'Anal iaterconnecticn agreement !cont.vacc) to the state I 

ftr;&i-l~~i for approval under Section 2 5 2 ( c i .  Section 252faf (61 

authiarixes the judicial review oh state commission a c C i ~ n s  

apgsavfng any interconnection agceement. 

Thrmaghout 1996, plaiiatif f WCT Com~abcatioris rZoxparation anel 

MC$ Mj~trg Access Tsahsmission Serwices, 3wc. ;"MC!IM) and Bier19 

B$~~~Zr,Pc-P~~i i~'~syBvania~ Inc. [ "Be l l -Akla i~ t~ ic" )  er).gaged i r r  a lengthy, 

rx@gc)tiatian Sn an attempt t o  reach an  i n t e r c o n n e c t i o n  agaeein~nt, 

Q% &%?,gust 33, 1996, Z9CX sought eanpulsory a x b i t  ration cf unresolved 

S&suss b~gore  k h e  P e n n s y l v a n i a  Pub l i c  U I i l i t y  Commission fPOC/, 

H@ntings were held in October 1997 and Ssiefs were submit'ted by MCI 
f 

On E~ecemibex 220, 1996, the PUC issued a f i n a l  c-pinion and ordei: 

&i%$.w$3,nq af the a rb i t r a t i on  proceedings (December 199% Order) , 

+p n'I8 Ge5=c;mk,?e9: 1996 Order required the submission of an 

Pa".'karcannectian agreement r e f l e c t i n g  the PUCrs detsminatioxrs i r r  

%A% Beeember Order, The Decembex Order a l so  requi%eb 

4,'ri~;;,'arp~xat,i~n of the Co.miss%onfs determixiations in the related 

~%ct~~,%@dPag a t  PaPUC Docket No. A-310203F0002 (the "HFS Phase ZIS" 

pg@e%~distigS concerning t h e  p r i c e s  E:x unbundled netwcxrk elements 

{"UW%.33"1'\ unb,er litigation in that pro~esding.~ 

'fk@ three inethods to attain some of the goals of thle i9et 
ax%, gefierrably, interconnection, resale, and facilities-based 
cmpetbtion. Under interconnection, a CLEC n e g o t f a t ~ s  with an 
PT,F:€: Cs obtain the U N E s  needed to provide c o ~ ~ p e t i t i v e  16ca3 

2 



The parties Bster filed. a J o i n t  Application for A&:pruvai 02 i4a i f 
s 
f lzitar20nnectioti a g r e e m ~ n t  using the MFS Pilase XI1 Inter im R a t e  1 
1 

G r c h r  rates .. Muweves, the par t i e s  could nG2 agree rn $ha 1 
f 

~ p ~ ~ ~ g ~ i i s t e  Interconnecttion Poinc (I3j for =he Philadelphia %rlold t 
Pi.ilataburqk XATA.1;. The parties requested t h e  Ccinmiasioi: to 1 

I 

ag~peovr th+ interconnecrion agreement and determine the number o f  1 

0r.i Snpterstbar 3, 1997, the PUC entered an Order (Septa;tmr ISh'i'? 1 
O E % % Q ~ )  irppr~vincj the inte,rconnecti .on agreerinent on t h ~  condition I 
that thc l l inul  ratas would be those estahlithed by the UPS Phase 

9 Z X 1 urocoedincj . The September 1997 Order also adopted Bel2's 1 
gg$pas@d language on the nunher of I P S .  SecretariaL i ~ e t t a r  1 
$gax~eb nn Rdl~wenlben: 14, 1997 deeming the September 3.99'7 Urdea ta be 1 
f i n a l ,  

On Mc;&cr 8, 1997, N C I  f iLed this act ion against the PUC an& 

A @ $  csmmissioners in their off i.cf a1 capacities, and against BeAL I 
Arslaaeic challevrging a number sf the  Pr3CPs determinations wl-ricti the: 
-tol-r-w 

gwekdaxxgc sarvj.ce ta end-user customers 5,hl~ougR a combination 0% 
G&%C-om@d c=an:psnents and those seared from the ILEC. Under 
r@da$@, t h e  CLEC purchases the retail. sexvices of an XLEC,ak a 
p~%-ciatermined discount established by e state commission, for 
r@saXe to an end-user customer. Under facilities-based 
GQnzpeti tion, a competitor builds the telephone network needed to 
pxovide cox~geti t ive services to end-users. 

%CX and Bell were parties to the MIFS Phase III proceeding. 
On. &prkl LO, 19971 the PUC issued an order sstablishing ineax'im 
, E % ~ ~ o B  (bIFS Phase I11 Interim Order). On August 7, 1997, the PUG 
i~aucd s final arder establishing final rates (MFS Phase TII 
PinaZ Order) . 

g2nte rcunnec t ion  P o i n t  (fP) is a tern cf art that refers t;cs 
tk$@ physical connection between two competing carriers. 
-c&sa, k!CX and Bell disputed the number of points  serving the 
Fbi$a$sl l~kia and Pittsburgh areas. MCZ thought one paink was 
%%ff.$.ciei~t: whereas Bell v~rarited a t  l eas t  two. 



M C I  and B e l l  Atlantic ts include i n  the inter 

which MCI contends are v i o l a t i v e  95 the Ac t ,  

a mation to disraiss the compl 

Bell A t l a n . t i c  filed 

counterclaim against 

the other bef endants, 

the PUC violated the  A c t .  MCT 

;ic" sros~sc1ai.m. 

f i.r$.% to t h e  PUCC s mot 

xelate3. $0 that msrtion 

to ca r ry  between an i.nc: 



and those of a co~ip.ctitar; by pjroviding 

to elements of t h e  inc&enkfs  3,ocal. 

basis, thereby permit t ing 

lernents to be offered to t h e  

artid by selling to other carriers, 

service t h a t  the 

exchange carriers to 

own f a c i l i t i e s ,  as well. 

and 251 (c) (6) . 

Caras and cond.i t ions of agree 

in tercsnn.ect ion,  resale of 

ated by the A c t .  

t .ha t  -become eff ectiva 

ublic service comisaian, axs, 

ent., that  any 

com:i.asion to 

of a state ccs 

requirements of Section 255 

ALthourgh Congress might have presrnptsd ttla 





the Const; l tut ion prohibits Congressf 

hs ComdanueaZ th" legislative and 

it to waive its sovereignty 

regwlato.ry prsgxaln of t h e  Act, 

ifoeteaer, as the briefs of NCJC, 

kt l .ant ic  in connection w i t h  a 

y demonstra.te, a l l  of t:he 

AmaaacZrnant 

daes not bar district court r e v l i ? . ~  of 

252 of the Tel 

properly be brought a.gainst state oflfic-ials, 

here, for prospective 

to the Eleventh Amendment, 

or bbecaaase the Act does not 

the performance of which i s  

but rather offers state re 

in the federal 

then subjects 

cour t ,  and that 

t h e  Irrct in full knowledge of 

Pennsylvania has waived any 

The briefs ),of NCI, 

also  canta . in  a host 

to 252 be) (61 of the Act do riot 

do they vj.,clate t h e  Tenth 

e complaint against 

di-smissed pursuant to 

briefs c3.eazLy establish that  

7 



p~~spective i n j u n c t i v e  relief, &igeezkr~;i &h& L@&&?#i&&i 

coxmissioiners ts implement properly -the tl;h%ka~~mar"i.f@&f%@&% ket  i-e 

'Co Eleventh Amendment immunity, 

The PUC a t t m p t s  to avoid t h i s  hoat 91 & u k % % & ~ i t y  3 % ~  f@xt& 5 %  

wari~3us arc j~~ments ,  by culling fro% vit:r;ia~,:a SZ~AIES i&f%g@$@& $b%~?k &gh 

that these attempts are  without rr iar ik,  

At oral. argument, the  PUG c%ffe~eb %;lf&@f &rQu&Et Z% BK-@'&%, 

ALthnug?~ x-recognizir'g that 'tvery an& 0% & g;tl&&k 6;W@f Q& C G u t $ f  

wl.een faced with these various isauaa ha$ ~ l l $ @ C g C d  $AF $QCF@ 

precluded from advancinq the same nrguSiS.@rzt@s %Rag# %% %:L+@d&$s 9&&$ 

by t h e  Third Circuit ar the Supn-wi& @~%r%%. 

for th  the many caoea that have rs3seE@B &%a@& r%Xy lgi$*m@@%% 

~ ~ p c ~ s i n q  b r i e f s  esf:abfis'n that tha re%iiau of tkg FkK9, &e%4$2?j~% a %  

T s n t h  ,%enchent. Lndeed, %sb3@r]kilan t 3 &gqzgmna;, , &C2 



provided the c o u r t  with even noze a 

uhich rupports its posi 

art& i ~ s  c~~.;nmissioners to dismiss the complafnt.. IPrrc* He. 
Siace the motion of t h e  puC to disrlst BefP 

cxossclairn is based on the same asgrments dicected a 

complaint, the motion to disiniss the 

On the basis of  the foreguing, 

X T  IS mSaeTmdffIY *RE12 

the motion by the defendants 2DC and 

dismiss t h e  cumplaint be denied and t h e  

defendants  to dismiss t h e  ~e 







I 
I 

I ~dwrnarnuiliado~~s ~ r p .  m. NO, $3 have i%& +I*- Wm&ah$ %&%% b :$rn 

fild a Rq1y (Mo, 3:57-0616 No. 220; IJa. 3:970923 -!C+ &G+. il), 

&urt !ha kfore it a MosZo?i w hame By %r&@ $1- d B@ 

&m;n1u~&or3 Oommi~m @I@. 3:97GId a% 9 9 7 a 3  

which the .k fenhr t  &JlSe~~tk h inmk we* %sd@f b b % 

2% . %I@ p m @ d  h#&&690~ hz\?~ dxt %& S R@-?+qk w %T&M & 

3:974616 Dm. No. 27). 

For the reasons mpmsed Mow, &4: grsa %lw k f ~ i ~  a W M q  &$*$ 

uhe United %sates5 Motion to h f m w ,  ~uLM~ *k Fdw Cwr c%%a*&G+* g 

* 
Motion Intew~ne;. 

I, 8AQffCaR0WiD 

This is an action under 5 =2fe](63 af &j$ri~r 

sael4ng  view of two Swwnrx;Gw %ma@&& IIPasi: i$i 

Communications of P i  Sou% C m W  FAY&m W 

(e&liSouuED'j. The m n d  i z  F M ~ ~ P  &#%&$ %& &&i?pe$ M * F ~  dM<tl  i 

T~1~mmuszica~ons Cbrp. wid MWm 

"MC113. The Act w i s  w ta p m o &  mm@W bl 

&ASouG, aeixi& d g s i v e  mmt * 
h a  I& and laag distaice Wqhmc= m?&= %s e m  ~4th P WM m%&%** 

system .which q u i r e  gRa: f 2 X s  m giw W w &a %&q &<!, w 



am ehe mu. 

IWT); m p&& "mbw&d 

at BBM P6P sub*- wha axe a& eell 

such a AT&T a d  Ma, andl aauW&k% rlyitkx- 

utility ~ m r ~ i s i c o r a ,  in Ma the Tm- 

addition, dl interconnection ;tgm 

47 U.S.C. 8 Z2(e)(I). The 

WJISouthtlh, AT&X Fddi a 

mmBda@ ibis arbitratiu~ witti a 

aid MCB, h dilpas~on h&g 

t h ~  approvd dihgof i  wwmat4: 



The and its directors b v e  a k e d  this Z#jrrff & r9bm.i~ %W p~m%% %% 

F d e d  Rules of Civil P d w r a =  I2@)(Ij, (6) wid m, dJming dm &$y rn~  44@m&w- &%i% 

se it has =waived its immunity, slid &a d g  hr;bi%4dtl;& aD g $t&g a k w g &  g&&,- 

under the d o d e  QP 





arp its pctwers under Mdg: 1, but it m y  Q.I$ w m%wt a=;$&@ b h & &mMtmk 





figt a S'&& p%idpm lisl a %&d p~ 

wnm~" #a od9: '~shianctive mnmt ie 

general wdver of immunity is not swfficient. 

Although a. statute must express u n q u i v d i y  that a Srar;e' 

aohcr wards, a stambe need mot expressFy km 

Congress had "cEmIy bk 

Gambling Reg~iiatory Act CIQjWfBY, 

. . ~ ~ u e r  my cam of aCti~)pa. . . 



&mga of &C United States," did not express an hkn$ to &mgak Enrrnur~ty. ;dd, at 486, 
0 

@=$s provision was not more ~ ~ f i 6 :  than the general g m t  of f&wd qutxtiola 

jur;,&icniional provision with the authority % sue the Stz1(s, the Coust mncEud& that W J ~  

o ~ d d  00% be impIkd. 

ApplV~g tElese principlc:~ to the ease %a &ad, the Couit i s  sadsficd @at Conlp~s~;  

I n ~ a s ~ i n  which aStaCefd'ailr l o a c t a d a M i n l p w q h ( 5 ) .  U1~p 
b Comraissiow under such w a g q h  aad any judiehl m5ew af the f38md&.:,aatz 





m P % ~ ~ d y  immunity for ihe time ~ P B ~ R  ~ l e  sup- ~ * s +  tu 

dSd7.  Ya av, ihe CY~urp ap-eri that under Lhe state mnstiwim. ehc %rate wid 

*vr irnnrunig only by $mud law. J,& a: QtS. nw tht a@ ~mrney gmeral did wt haye 





@fif@rnrmt of' the Act and a dwlaratisn chat the: 'H"1;U$% stions were invalid. Ifijun6:xi.o;2~ md 

Bm!@~tuy j judgments are b8n of psospti~s: relief. I - , - ,  93% 

$24 %M, %# (7th C2. 89911). S t 3 t ~  rn not at issue m$ h v g  

%%~f, k# $quartox5 by !he: parties, 

on she basasis sf 

hot *imp% r lability which must he paid from public hnds in the state btmsurp.*) 

'MQ''~ CorfipPdnil at ( 81(e3 dm q u e s t  '[tlha the CDutt mfalrrn thd Ag-3 ur 
dLCr( fir-0~ af tho Agmmm~ and the includcn of pw4siiopfs rrm&dent ~4th the Act? - 
Ihc FCC's @~ulaGaar, wid the dccirion of this Qurt,." In addioiasl, ATLT alro ixxp&% 
*&lw~: v~f#rna~o@ af the A g m e n r  h its H3mycr for Rdief. (AT&TPr to W'~SQBL&S 
F-.~ ,,z.*g% w yl, rud~~rnnk~12. pnd Cross-CI. for I)scl. arod linj. & k f  at 29.) R&onmri~n of Le tLct 
WOU%& m d u t e  ?l=tmaedve reliefB and wou1d thus be h ~ r n ~ ~ ~  



Djk- &E dw&qe of 

T~~mnm~in ica~o ,ns  Act. h 

brought against state officers, under when Cfingm has, isi ~~g 

pfimiIw .s@!uP~, created its own pernediid srchemc: fgr &,,e enforwent of a dgi?9%, 3 i &  
t 

$,d"i, at 11'32. A$ explained by the Court, ''where Congrs:. ha p m p i W  la BEMI& vrn&!& 

Hawever, &me the Cbiyl~a h a  id33 found adat a e  is dm subject 'b -a;trt %k* 
of waivg~, dws not p~vm?, Pgre Court rcxtlili orderkg g?&& b &is 
aernt* 



3 1 ~  f 95% TeB~snmxgd~dc)ns Act, on the oaer binid, Pl& no wrnpahIe 

k%fn&id =Reme. Il;at%l~ugh ia S&&b faere 80 act on tzrn intmwaur&o~t agmmm~f pe@ 
I 

Le FCC to rrtp 5x1 a i d  prarmp L e  State's authority. this wais not inrendrd pr 8 "nn&on,' bii: 

~ a f y  ra 2 provision permining che State ta 'opt out.' This kind of provision f d i e 8  fwm 

the anc at issue in nhe IGRA, which rquire8 the State iudt t~ k a pi to a compact &rn ua 

b#!i&rr Lribq md Ro mbn~it to arbltmiian if it f&I& to cowply. 'fie 19% &t dws stat form 

Uac 9tric a ect dfimatively, nor doer it punish the Stak for dkinrefusing 142 do to. Quite b the 

tanw, the Act giveri States the optio~, of ar%itmdqg inma~11ecrimr qmemaitr, $rk dw 

gdkcs tho pw$dw to such zn agreement an dtemtive fmorm far mbiWa6a if 'h State c&wk 

Ea% $0 &#me hvolv&. 

~ r n i d i n ~ l ~ ,  the Court h d r  UlQl Be ;:& m b j a  & flaff && 



w31g3 *;a bf ,&e'USrid States 

Ha%ever, the Court denies 

if&wt ir odeqadi ~lk:prmM by 

not pmwnM the Cour~ with my sb9mgoq 

m-&cl: court L l t  iQ.hm,s~r y8.i not 

itroe is.r&rvae in Lhis ~ % O P P  as of.6g,h& 



Agdrt, tfre FCC has mot g r m W  fiae g3luur1 with a statute mnfdig it a mpnditiama9 fight ttj 

itiiwene. Mar the FCC assert that it has a claim or defmu, $8 common with the maixn 

~ G o f l ,  S~XICR the FCC was not a c W y  a p i t y  the in&rkonnsction agmmentx ;;rt is$ue. 

;I-"tirxfiemcm, rtt\c FCC's general administrative plowers with reqec: to the 1996 kict appear $0 
3; 

k f m i  'Be FOC'a authority ill relatian &I lhe state agtsim*id rhr, 

1 c 1 ~ 1 1 1 m u r ~ ~ d o n ~  -carriers are generally prescribed by two statuary sections, 47 U.S.C. 

( 5  208 uulZ2Q(5). Section 208(a) gives Lc FCC general powers to hwcompl;aino 

%&st common epnips. ,R do~p not give the FCC specific authority onx intm~nnecti~a 

agrwrnkfits, b~ addidon, SwDion 2S2(~)(5) only gmls thz FCC y w ; ~  ovw Pnmrn,axBk~n 

$gmmm& whm the sQte agenda fail lo act. Thllrur, it apprars *& ihe ETClC'r in-t over 

3% iatbts hvolvtd in &is action is relarively removed. It did 

or epprria of the agreemenu nt issue, snd its authority over these agreer:LCrh &k 

aubr~garcd s Ulat of ihe nate agencies. Acwrdinglyly. Ihc Court R$! deny (hr FCC's rnosl"aa 





"=bw3ss 
EON 



























4:3JWS$2% P~%~XKZJ 3.3 4 :97k"J3234; l? iX&lg& 3.2 lk; 2'2 iff), % z P ? a B O & ,  3 

@a, S ~ Q W ~  26, 1.9943, t h i s  ce%urt sucrfr~ed e h  m%eleii smtas rp2 ~a@%ig:a 

pUUl ~b FCC te ilvcmae: far the l i m i t e e l  parpose of addrcsaing. tl%& 

@kt& a@gmEunesv ckblmge to this IL~U&*S jwi~lPSNi~330 

mm$aeskC&&m, ah& om3.a~ QD- B3eh F e  - 19, ~ 9 9 8 1 ,  X % h J P  $~ay- tXw &tsts&g% 

agxeam@3a% a r h i t ~ a ~ i m  and @ppw,awal prrrateera - E6a 

5:'cBoem-catio leg 1996, the Eambni83 m& its w 22% 





' I '  sf  BE ,CJqaa= *J&g&& X g & L _ . Y . . _  SBJ&&&&'& - 







IN me WETEQ STATES D B S T B I ~  COURT 
FOR THE EASTERN DISTRJC'F g9P VIROWa 

WCi-PMBND DIV11518N 

- 
1 

G'CE SOU&, Em. j 
: 

Plaintiff. j 
: 

v. Civil Action Nmher 387CVd92 

V. Morebos Yr., Hullihen Williuns Mmre, and 1. Clinten W~S~Q.T~ %%dl S~MK aRa,W 

h%?e wmim. 

Tloe Court will also consider imtewerlsr IlOefendmt Virgin& ,A & C%ih$'$ A'igQ&a: 

to Dismiss. For the ~ab~ill~as "bed M o w ,  BBW COW sbll D M Y  %SF!& 3 f e a  B Qi$ma&~ 

RitIe's campiimse with the federal law woraid diiw14y immr 3s w % 

olucratiuns in ehc areas of  traditioazai gavcmcne;lI f~.t~-~cuio~;," 



A ti&&, if mt mhmsptitde, wdid exists the Te!r&relm~edom Act of l996, 

4996 Act? aand &Q Virginh $$ate Casptil~sion as it ~ ~ r n  to jtdicid re:!icw of ST&& eam~minbfs 

&cisha. T~E  STJi86 Act pmvides: "B~q'my case in v.hieh a S&E Conmiwion mxrikw ti d c - i ~ i e ~  

&l{d~,w &Es sctiort  wy party 

mm%P The 1999 Act, 47 U.S.C. 8 252 (eM4i'p. me Virginia C~rtsttuion quimt U&fl 

xb CqmZsion ~Id1 be 90 h e  Sup~me: CQW sdy." Val, Corn IWCIR IX $4. Herein Iiei Ira* kan 

of Tenth &endmenat ss&i~t. 

wkgek Ed15 under the Comme~e Clause, a.Strttt: may n:gulae &hag acdviey pmwt go fircdcd 

', M. a 173'. %n tiie ai~emtive, a Stat: may fwrgc.~ fedcratiy mUK1a1cr;d t t~ufa t i~n  md ~%VC i%S. 

@ornew to Deferidant Cebmmkisi~ne~"s' wpenren~ ftae t 996 Act d m  not fa'orcz aguleurlon QB 

&c? Camission OP the State. I[mt&, she IWG Act oRea 

(my secure appmva! of their taperarent or resolution of 818.9 disputes* 771s: firkt fomm & h 5w.g: 

commif;sion which "sail ~ p p r ~ v e  OF :eject subinttted i~i;i;-emca@. &g The Acti &ipm+ 3 

2$2(c)(B). In the event the Sqaiae commission ijlbkfiatw i~ ~u*nirgl ~ Q c t  i!X% Ac?? b ~%QM 

fqrvnz is avai?.able, The Federal Catnmar;nicatioi~ Comnisirsn C"FCC"q sblf issue z? ns>tic~ ~f 



h ~ d r n t  Having C O A ~ C I ~ ~  she 1996 Act d a s  mt 

r m h  FSQW ktlating to State mvereignty or the 1896 Act's :Im~,wk: on flnkgd , a s  ovmkia~g~ . 
4- 

T i  Ebventh Amendment to the VUolited Stam C ~ l ~ ~ d a a a n  d l s ,  *Tk Judicial p43wt sf"@ 

to extend to my suit in Iaw or tqkti;ty, ~ o m m &  w pmecaixd 

~1bIm0 OW of fhe Uari'M S ~ e s  by Citkns of aytklc §me, or by Citiawa or 5rrt$m 8Eay Cmigs 

SMq? U.S. C w t  mend. XI. effec~ the %l.even!:R h:d%mt ,flc),zbs iartmurrirt.). rs GMWS fraaran: 

&54+dt3 ( Ii 9'94) (in~tsprs~tig, 205; U.5. i23 C t 908]), ar&b 

i&ividm! to lrtrbag suit tagashit a state o%mr in f d d  mart rn smite ti% a%w:n*g w&W i s  i& P,+ 

mmidering the facts case, the ~ a t m  rnrat m i v e  (1) w k w  

w ~ h ~ t k r  tke @ommi5~ion:n waived their so?:@rreigo irnrsruniq. 

3 



?%it mdd m'~, be bmught ag& the st& agemy). Sea5r3e 2S2(ex@1 *aato- 

& ~ F m , a m  b a w c  it Fd1s within ahe 

U.%. at tQ2. 

2. 

A state may waive immity in the context of a @ c W  

i W i ~ W t t  pa &C 1% Act which plairiily inclimtes &R review of my 3- c~rn~ai%$ig@ &kii~& %"tM 

'"A 
the t gkk is pmspctiyre rather thm retmsptxtii 
I 14 S.Ce 2028,2043,2046 (11997)(01'@~rrnerr, I., co 























































































































































































































































































































































































































































































































































































































































I s * "  . - 
" i g  &;-c C d m  hjgh1ii$35tJmg &at contains %hose issues *.at have been "parke 
pgrz. .% ,f& & g M ~ f  & a S tws  5hzet.ztlar .Eisls.all. the .parked. issues. 









PART A 



..... ..:. .... ..-............................. f.3 TERMS AHD COiVDmONS , r ~ I . ~ I z d ~ l b ~ z l c  = ~ i ~ = L z 5 z , ; l ~ ~ . , + ~ ~ ~ ~ : :  ti.si z . , z ; c ,  ; . 

1. Cknwa! Provisiw ..................................... +x~, . I~ .2==4+,dkz~zIv i4  Js,G~+;~y,,;i. L2z.*(.-;. .;z.Lw: :,e;:eui... - s  . 
:A %-'$' .. ....I. 

... 3 * ...................... .................. 2- Mast R ~ o r e d  N~aion l-ema and Treagmrli *-. -$. c -  &J 









This :~~temnWiOY: Ag~@mnP jCi;lk *A.g!i.2fe11x,nl"f @iT~~!d% ,dAwa 

gl anled inPo by and bb.esn AT&? (3Qmrnunic=a~~s d lhe PiAMd- 1111;. , 8 &mw 
U S 'WEST C~mmunimPions~ t'nc., a CoIorado cc~rprorsf~n, $0 @st&&* &k mtm~ 

as the Yse~ice" or colkfively a.s the ''$emicesf). 

one anatijar within each U T A  in whkh they kt?? qaa1$9 ##?~r7 Sxfh WW ?i%@ 
cornbination of agreed terns and terns irnpaisd by a m &  um&* %WM 2% ti# 
of 1934, as mmIil'ied by the 
Oa~m-runications Comi.ssion, and 
State of Socrti? Debtofa; and as su& 
issue; and 

WdEjWS, eha Partis wisJl to btbt%-rmnact WWb? as&&w rlMn%&sg JR A &:8dp 29% 

m o m b I I y  c#kkn9 manmr fOr ih-Q tramis- and  ham&^ d $@ &? 5 S&@@F w 
mar~dessiy meiwe w/Ls that o@inats on liJm -sta1'4 atla p&s d t s :  Wf i(is*~@@ ts fW 
nst&oric, and for A J&Ts; use in the pmMfi sf ex&a~yw~ w&&~ i$m$ , M W r n t w W  7: .mi$ 

B. !.'7 !ha ~ ~ ~ M - P I ~ w  d Wirhlg.f&@m~ ~t1&6 
faith and wnsist~n#y with the inbnt ~f ,f Act. k%i9~~~- fiQm* 
mr%ted or r*cgui~zd by any p~svisiw of this Agmrr%nt fkM8 

,be unreasanaMy ds/8yecl. w,PjhuB w mndrt'ior~b 

C. U S NEST will puiik&t intemr 
the bvel ofsewirn quality or psrfamarrm of Mig 

D. U S W S  T shall pmvi& fo- ATrE'T % t v % ~ j ~  far -%& @m mgai 
same conditions {(including the f x m d ~ n s  in II S bfYEST3 &@x&& && 

U S WSVAT8T - South Dakota I17138 



bmir], within the same pravM%?ing gme in&rua!s met U S WEST 
& W m  and &hers, inclodhg end usr~rs, and in acwtdance wtb any 9 

&sf& st%*. indoding standards the Cbmmksbn may impose Dursuant 

#&+#me gmwisjmm arPd Wing and in iensonabdy esodving issides & i d 7  
mi3@m&ybEISIS, 

s chwg@ k its network which it M&m3 will rnakpa'a!!! OM !'tie hfer- 

%%My& tmxmkme with a,q%+aM FCC or CCMrnisim mguIajL;iinsS 

and i3e I'U& and nqukttims &hiish& b,y 

caniefs hd&s w 

wittrout AT&Ts pior wri#en agmrn~t~f h atxwd- 
W S T  m @ m ,  mnginmr w cXlaea& &ploy & 
irATLTs at@@ to 0 % ~  Telemmunica~ns SewiGm-m 

k i d ~ ,  ~ ~ ~ ~ m f a t j R R ,  i3ed-m ~~ 
SMP matarjal c&i&?a- h t w f  and that Bime is d rtre e-w, 

DEmN11749W3 

r- gives #e pubk M iitcxes to the Pk4bk S&ty 

3 ?"b@w& ;;am Y&n sent tn lk meet a & ~ y  ilesqnatad Co m m w  such 

by RTCT ta t-x&&* and rnainfah 91 1 . s t ) ~ ~ i C P 3  uhbtno 



'AfN Services" means arcfrit(xt~:~ and oon@~im~&on -dltFe A M  ',tjri&Eir s&fpin W SCP 8s &? 
a&md by U S WEST ta its cusioms. 

"RLtn (Automet& Location I d e n M t ~ )  Is a &&base ckwe?a%W fiXfE9fI sys-&trs &@I 
&@by of ihe calier's &bphm n~nabr~.& a=, and BE n m 5  dfSria mgm%y 
mq.wnsib4@ for sat &re%. 7he ALI pa!so shms m Inienh NumQ&r klmW)r {NP) n 

"ALIDMS" (At~EQnaaMt Lmtirsn /Fs-&mOa,%, R4am-lnr 3ysbn$ rWns 
(EQ 1 FA1 1) d a 8 h s ~  containing suhsctib~ip hxz- infom$~&n @du&g riame, 
numI~r, and ~ d I m s  inkma&? hm Brz, ,Pw-mt?/& p , W l . )  d $L:) $3 %&& 

&#ic ?@&ty Ansmdty iWnb (PSAP) ta mute lh? call 

'ArmdI~~y S e m h "  or eAncil!ary Funct;ons" mans, d k W y -  lim W@: (lj 

tmnaaaissjim Wia as descritmd in Secm 5f; (4) O-&cny LkScgs as dB 
a'm~m in S e n  50.1; (a) Dimtoy Ass&fanu? %tvk% as d ~ t ~ w  in 

c%&d and ('q) Dimci'ory h i & n c e  d ~ t a  2s &-m-W M1 St@ia15125. 

%TLT rsans AT&T and any A~~ia tes ,  subbsicriarg ~~mfianbs w othw eflg~s~*rrSrfmtq a~ty  d fW &Y& 
geatm m7&T&;P ser &69 n this Ag.esnent /=or porpxes cd' \tWkm I? of @is Pa2f A cf &% Apa~*vd?ag. 
3% @&eMvas .of A 7% 8 shall ll /iutrt@d to litme faciii2ias of AT&T CommunPdIm~ ;flf h r t M @ t L  
&War @,m used kbr the gra6qxw oPprnvid.;Pig 1~x81 ssnzics~s rmnde;~ ffi@ terns Q f  3'Wk Ptgmami~it 

'GABS" waans fhe Can%%- Access EWing System wh$h is d%%#d h B n%'~~umni ja1~gs3M  it^? -4 
~ m m w  of the 08F. The Carrier A m . %  &fling Sysd@m dwrdrft  k publi-d by %Rw b V & m a  T, 
%4,2 4 , 3 , 4  and 5 as Special M~prts SR-OPT-DD4868, -fsR-WT-00~f8b31 SR-OPFW?B7?, W40PT- 
WEB72, SR-UPTd101873, SW?.OPT-WI 874, and SRQPT-04)1875, myroc-, a& mEahhc ZS% T&)* 

~nmW ~&r@eIims Ibr the billing of access and cx'her mnn8.c.tiVity t"semi\."~tirs. 

LY S W-STIlWTLT - Wuth Dakota I/?EM 
P & p  a 



" mms a mxfto prow&? Telmmr~nkations S m ,  Mudrng, &if not 

8-? "End CBb Wcks'W ant used to -inate Custam~rstartiun imps f b  th pilqmm d 
c&hg fa il cdkw and to trunks; 

"which am used b ann& and sw#ch frunk circuits bei'ibwn and 
Sw-iWws. Access tandem pmr& m n r e s  fw exc=f1sn@ 

m a s &  W && wWe kxzd ~ ~ ~ ? I I I S  pmvkk rn-1~~ ~ r ~ ~ S  fmf45u;; or 

&ca&fnan~msnt sorvke featurns fiat u m e  tk (sinzp~w & 

and DMli&e Hngingg. 

"*M a ~&t.&a ~pictg~c&i# *&way &at may be used to house commut?k:aiion or e/wk;*ca! W ~ I I G ,  
awy m p e f m C f  araebovs gmrmd (far example, iflside buildings) and may contain one rflov& 

,V?*QQr*. 

rCm;- I~z-' has iM nsa:ting mf fa* in Section 28 of Piit!? A of his A g w m n f ;  

'GWf-$ cS.R'mm w m a8b&&qp CQ&P mn&r or afjliGg u'esigilatcd as its company's sing& point of ~wt& W 
p ~ v ~ & m v  an3 mhaitsnm of23 Wim of lmC iq&mnpr&n a m n g ~ ~ ~ l f s .  

---LLYI- .- 
f %maw& $a &a EilftZ CiwIt Lke-onPer ima Ut~PiLies @d.. eY 91. v. FCC. 120 F.3d 753 (8th Cir. 191f7), the 

$31 IK?& -- 
G 5 WST#A"i'Pi;f - smm Ck?kW *in198 

Pap5 4 



I'Gud'a3W mans a CNnCm* (~p-nm cr SresimssJ tfiat s u W k . 5  f3 
p m ~ W  by either of the Pafties. 





"It$,&tW ebaBI mnaaa LJ S WEST Commu~imtirniils lac. or aay- Ni$ i t e  ss S n b n a i q  
akermf,' 

"{XC" (/ntsmra~change Cari-ierj means a pfuwider of intemxchaqp 7e!&miff w?f.;3;limz -=gls-5" 

"La4&l H'#c" b'S dramUTA Bmfi wiBhin m excf~ange that rs tn&iatw'rps tall Phm 9 ~ i r X k  IS &$ 
q f i ~  Cmmissb'~ and as mR-bctW in th ~RB* tar&% of Lf S Wi?E 

"bq@ is a ; r n m W  P&@ Mbbeen a distbbugi~n f rar i *  or #S 8 4 w W  

pm-vw&sr ib whkh AT&T b gmnted @x61iu& u s .  afis iRCk* 
v * s ~ *  m, -MICE ~ m ~ ~ & m  I- .m 

m&&d Fo pm* 11SDA!, ADSL +dBSL, and DS-7 ))BW Is&n&. A L 
.CI ffnts: 



"Wfdpl" fE&m b%mW Iqumefi'ng Nan) mans nk~mhn'ng plan o:W in the L i n M  Slafff.$ hat &b 
Rco arsd m&h Caribbmn Man&. -8be NAlriJP ibmt k a 404QIf 

"4idP fk-r P&Wwi, maas Wa u s  d the I.om@urr Roueing N u m k  (LRN] database .srpJ~i&n b p m h  
f i  i PIP rair a# ris-% ~ritll ail p m w ~  ~ B U P  ! i m b m .  

-- , ' 

3 Pwswzfit tn % F&ih C i  QJEC&&I, thO Parties agree to this &mom. 

U S YESfgs,r:%T - %I& D*O@ 1TPm.i 



"Par&" meam eeiPhsr U S WEST cu AT&T and " ~ ~ s *  iBw&ns tl S WS?" a ~ &  &T&T 

Pr31" j w n t  o? InI8~onnectiofij mesfis the physk8I point &at f i s & M W S  I ~ P  fSlmI %Wm7 &@ %4f 
poiat, where rjppIicable, and the qoerai&nd mmsibilr5y haIw3dS&fiw@ AFXT @?I=F & % %%?Sf f~ 
lava1 ir~t~mnnmgain d heif rnfwwMs ibr tfm mdillal @x&i3@@ Ulf fm*. 

i@ A& 3 UI 5.%%25P 
pmwW efiAranm bdIiOlj asswiaW with a C2&mbim W & r r e m  ijbm 3% 
@ntpanm faciliiy to some pwht ,bcaW #&in U S WE3 

"I&& A&?d~metiP' fr&ms the mnne@tim~ a? a &d@ PC& o &$y 
mhanicxl harWase, gmurjding and cab&, 

"KIP" means an lXC's pint  ofpmse~m. 

*R?kaaidry Li98ngn (P6r exarnp4e. m i n  
shai man the one appea~xnce d a  
cantent such as name and addri?.'~~, 

Vhem U S WEST busisms u,ws am 
any dimdory pubdished chv U S WSTs kw 
&pvM@m~rnt. 



F m q  (rwtmg) +t hx Mfk iprbourd PO baa& oxchange ' P ~ ~ n u ~ ~ ~ ~ r s s  ~~ pmmkd by 
U S WEST cw AT&T Wxch bear o mrta,'n W A - W X  designation. 'Ke W w b n g  Rvi7t is employed fo mkula& 
cmr6mge mwp- fix ths cf&ano?m& h n s p x t  element c h a m  of SwW-ied Access Zaivms 
F u c w  to &@am hctixx BR 795-.;lW180, the Routing .%nP may be m *End OfZce' lmW1, os a .EC 

land or obft8rprryeIjr  wed, based, w w?pdid 1Sy 

W m y  tun unalep, on, cxr above pubfic w paat8 p r t y  

a c&Was# tzwt%Mg an zBrph&&&& list sf s & e e f  names, h@OMP 1w9i$ 

CALI aYw&tmatricdi.1 m i n P M  by U S WS7:  



"TaM Serwiwo" as us& threughorrt this Ag,wrnes)t .s&w to ths appi,h~bv'e PmT,v's @t&s&f@ $Mi & ~ ~ 9 ~ 4 @ 4 @  
tart%, priw Eises, pike schMuI~s and catalogs. 

7echnCaIIy Feas~bIe" refem s o i y  !Q tech,'lical or npsrattoaal COncBms: ,m2&~ #an e w m .  rip-dm. -3 s8@ 
mnsi&rai50ns, in amrclapi'c@ with the .w\es and rpguletions c/itirs FCC @as' fim E a r a m - m  

" r ~ ~ m u , v i s a , ~ n s "  means Be fmnsmissbn, hW%n or a r m g  p01"ifs mS& bg i& it&@fS d 
ticw, of the usefs chming,  ~vithout change 43 thz rbm or cunfeni of ir:tmZM as S%ti: alsrrd gWM- 

"~~emi~trnuntcation'~s Carrkf weans any pmviderr d T~t~ernrn~p~un&&~~ S e w . ,  QXCE"$? & ~ t  st@x &wrz 
dms no? iin~ii~de aggtiqatctts d feie~~mrnunica&,c!s Sewbs (nts &8md in Walls 2.26 A@$ A 
~ @ ~ s r r r n ~ m i c ~ ~ w n s  Cafrp'er shier1 fw meted as a mnm CB~YI'W u~la%riM A c ~  atz& t.& & % ~ t  &&D 3 & 
e~rga@ ills pmv&!ing Teleeornmun&tions Sew&, exc23pt Sfiot the FCC &%#H &1+%;W wf@g%r 
pmvi~ion of fixed afi~d nxWa s ~ i e ~ ~  MW shaN be ImeM as mfimi ca?%gg. 

"Tiamit Sle~B'ci?" pmv&J@s ffie abiI@- Tor 
a m s t  tandem for cfeIk~y of cab that cw&jnis% ~ o # ?  a 

Phi%% mws, nefier the bpn@jnating nor 
itkkns Can-&r, 'Ke tandem Tahmmun 
n&h i! at a Point of I n t 8 m n W a n  w%% 
Cambr. 7hbs sewice is prov&?ci ~m@1 k d  ard a e p m  &W WmPs 

*Transit Braific" is any hnR, o W r  #?an S W I M  Abx0.s~ TraTic, Vtat mW5 &EWS;P F e m f ~ .  
tkms Carrier's ~ehPmTk, fmn.sits a n ~ t b ?  T e ~ r n m u f r ~ W # s  C m M s m h M .  a& & y@t UW*w 
TeImrnunimms C;?vbr:s network. 

"CE S WEST' PTb4liaS U S W S T  ~ b ? U ' ? i t i ' d ~ & 3 ~ ,  &7r3. i l~ fy  AflMa~: bi&%%q GWiw+TH& ,il,j. c%%X 
mWm pedcmaing any oF the &$ams aFU: S WEST.set ipr iP,s mW7M11B. 

7. EESh P W y  & hMua8y f=pxta&!@ I'O w&dt j  f & w s  W&BB ds mimIpc %h & wd 
nr?m?a,ry for mtd%-gr ti-ampm%q, m~bs~r"trtg, ami &a% w 
neptwmk and fbp MMrfilg wa9 ~~ t. #@&r Pt;r8Ws r w M f  l l ~ r  && 

U S UWESYIAT&? - %h P~ksda t iPM 

F%$# I 3  



fcmn&i OT the ~ r ~ m s 5  orr its tsehwk The Pa&+!; am each smly r n - a  ;fr# 
p e &  in ,a& wtn@&cm Wt nstbnal n e P r k  plans, inciuding the Ab'ailieusaI I 

Ran anb W Eimrg~ncy Preparedness Plan. 

f.2 &#her shall impair the gr~alrty of service to oPher carfiefs or to either Party's Cuf  
&mt+#sr a& e m  Party may dimntinue or refuse service if the other Pa* scrblatt3s this 
Qm!i&kw. G?pm such ~Sdatiim, e 7 h t  Pi3dy .she# pmvido the otber Party rwW d 
W & n ,  at f/m earfiest pmtkable tirnez. 

'5.3 pnmtionalijr bit blank fer numbering consistencyl 

2, ? Until such time 3s them k a final court &efeminaCion hteqmling Secfion 2520 of th@ 
Act, U S MEST shall make avaiiaBCs Po AT&T the terns and conditions of any ather 
agaeem~t for I n t g m n m ,  unbutadltitd Network Elarments and resale senrims 
appmd by W CmrnksW under Section 252 of ths Act, in that agmemcsnb's eniimQ 
FA'iTgT mbcfs fix? fLrm and conditions of another agreement in that ag~wrn@nr$ 
isntinsfy, AT%?" may do so only after expimtinn of thb kkgmment. After there is s fi~);clll 
Ywt.d -dtaPaminam intepmfing Secfian 2521i) d Qhe Act, the Parfks iagme fa r@vise this 
%tian 2 P to m f k t  such bterpm&tim.' 

,2, T In txmmm dthe semtss p m M  by U S WEST under this Agmmnt ,  A T7*T Ma4 
pay flm &aqp8 setkvth in Aftach'mnt 1. Phs MJg p d u m s  br charges ~P~C.YIW by 
AT&? hmuro&r am set 4Mf1 in W W m n t  5 to this Ag~mrmnt 

53 &xwni$ p a w  under this Agrssm@nl, u n h  manrhldpdy disputed, DW dm ailad my8M 
~ m b  rti (39) &g af@r &cer date of U S WEST'S invoke5 or withljl W n f y  (20) days 
a8wlltjlclsr"pt u i f h  invtke, whk!wlPer is later. H ltw pajf,mnt due date is a Busireds.3 

3-3 A W  d ~ l P a r $ p . ~  t?if 1-59; awplbs a!rl biI9d balan~ws, 190f m~;~31?aNy di46~9l8d, 
%ha mpeW M3in  app!&bk tjrrn? ~ I W  sat forth & f;-io~v 3.2 aM~8 To !h$ 
~xImfAT&Tgnys Ule b&%d blarrc~ on tim, b&i the amount offhe biGIed balans~ & 
m m w  O'&pur:@d by AT&T and, it ds k&r" abteminm' fiat a1 n?fbnid is due AT&P, ht@fi?$f 

~payr,Ml on ft,e rdft~nded emunt in the a m n t  of 1.5% per ~mnth. 7'0 fh@ @x&rrf 
AT&?pa&s f$m &W hfsnce wr tfim?, bwt the? amOuv?t cf the bII8d balance is massmwjsly 
r&p&W byAT&9: and, it is kfer ~ h ~ i ~ - . . ~  ihz!' no mhnd is due A T&T, no bh~!38f shall 
W +w.w& s ~ p r  &9 diSlyS& anwont. 

3.4 bit3 pynwnl charg@-s shall not be uwd as a "redit" b a &pa&, if any)/, w~hou! the 
O ~ ~ G  appmr;g! af U ,S WEST. 

a %I." Z~Wi&dPcvn ek.d&q in Daick~t  PC96-184, March 20.1997 ~F%s? O W v )  Par First Order a? page 5, Pawwasph 
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4.1 Any Merat, s@fe or bcal e x t a ,  saks, or t ) ~  faxes fexd&q m y  laX&S 
inwm) resulting from the ptrfomMnw ofthis Agsw~&nt&8Ji M %mw 
&/hi& PIZe o&iigatbn fnrpaynrenf js irnpesd t i d f  appiftx& k w ,  Wf) it 
& k t  and *piwit sijCh taxes js pl& u p n  I&! a h r  F$lF$ M y  5 M  @& 
as sepamte items or, apprkable btY!im &UF&II& ISW@fi @a&35 P"&W G-3 
oadigakd Po pay any such taxes may m&st #a same i3i g€md P14, A$ A& QWt %:wW- 
and shaI;rll be en&/& to the benefit of agy refund or ilitmwep-, p-wd such &%@*$%@@ 
not permit any Ebn to exist on any asset af the d%z PatljY h\Y IBWF & &@ W S  7%% 
Par& obligated to 0cdIect a& rwmil' faxes sh3# wsqpier;;r& fill& kn Ofly &%& Zt?~?t& BT)u tM 
other Party by ,o r~~k l j i~g  re#ids, ~b&ihX?f7jt and Sueti aiQtM&I 3f&hrr@w W EJfWtm &d 
may masonably 6e ~ e s a r y  50 pursue iM mtffst YO lk ax 
fur resale tax exemption, Phe pumhasirJE;r Patty Futw&k& 

@Midion pmviding said msak lax exqfdkv?. f=sr$&se;l B 
exemptit3n ~~m~ wifi reCsuft in no @xernp#m being a\rii 
during ;re applicable reporting p r i ,  

patents, copyright, k d e - ~ r & ,  and OW i~WLpb~:kiLie 
omal or eon%mSM by o PhJlfhj patty ila -&@ e W g  

and mwkes ("Third Party &ttdklul Pmp~lW), *ha FwQ $'mpddhg a&%@% W 
q u i m  &Re other, PIPW w.&bn notice h n  time to to, ta &&I& SI P a m  w 

sxciiusiwe licsnsas to ~ w t b s  except a+ cAelwlixs dwigmt;sb\n w& fay. rww 
h e 8 y  to annthar. Aasy Er:tellsctWua! property which odgimtw hrm or b h e  grt 
a Party ahail mm:n the %;rr,cltmlLive ~metl+i)lip of Pttz FAR@& COB o W W  
OBcaznsrir 'm use paPls;rnb cur eswMfis: @ ~ a t n l  
any 'faiecSBiies or qruipmernt [lncdad?&g a&mm} a$ 

- 
' Per Second Order at page 5, T7. 

Per k o n d  Order at page 5,39. 
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cmttmt)lfd or &~=BW@ by a Pam, is granted 8.0 the other Pam or shiaOO Im impti& 
QF wwt by mrlsppral? 

6. f In &% bwnf Mat any m e  or mom of me provisions contained hemin shag for any masolrr tw 
AaW l'o be urn&-& or inuaiid h any mspec4 mder law or regulation, the h m e s  will 

fe &I god forepfacemnt bnguage, lf any part cf &is A g m m n t  is h ~ l d  to 
irm&d w-unsn- fos any m a w ,  WCA invalidity ar unenPomability wi4 affect only Iho 
px&im Of&& Ag~'Eamni which is kvaIid or umfomakle. in all uhw mspcts ftiis A g m  
mat wlfl stand as ifsuch inv&d sr unentbmalde provision had not been a part hemL snui 
ihe mM8iMrdtf3is A g m m n t  Shall remain in ful f o m  and ei&P. 

7, Respsmibil& far En\tSios?manQ;81 Gonbrnisaatiosr 

7 ,9  AT&T $ha/[ h m event be b b k  to U S WEST fbr any ~~ whatsoever resulting I"rrPna the 
pmsenm armbase of any envimnmnhl hazard A T&T did not intmdoce to Ihe affect& 
Harlr lwm. U S WESTsitall, at request, inhrnrfy, deknd, and hdd ham&.% 
AT&7; i3nd each dits ofke~s, directors and erplployees h r n  and against any b.s-ses, dam- 
ages, &ksr &-* suits, Ir$biWs, fines, pnalties and expenses [including ~aax!n#bI@ 
&tt@7h~)cs'f&+s] arkihg out fd'or resulting f?Mn (a) any ersvironmnta/ ihazasol U S WEST, 31s 
c w l m  or agents htroduc8 fo the vrrork Imahion, 01' ('4 the pnesence ar d e a s  ccf arty 
P-mnWWard kf whish U S M S T  is ~qomsibJe under applicable law. 

U S MEST.W Ikr no ~wnt be /&We to AT&T for any cxzsts wha&wwr mwlrting fnam l h  
gms%twm- u f a n y e ~ m r ~ t a l  hazard U S W-STdM not httmda to th 
P m& hxatkxi, BTiSTshd, at U S W S T s  request, indemn%fi/, &P@ndI) arrldhdd 

tf $ WEST, sad each &its ts, d i m  and emplopfees from and sg8hl.f 
alry fcsssC $ a m ,  &in%* demands, svb, iLbB;r&s, fines, mknaB&s and Bxwnms - 
fi--bfe at!meplfi?es) arising out ofor rnsulti~~g hm (a) any, mbiro~~m~ial 
lc&adAT&J; ii15 cxmfm%m or ageiy1Ps imtraducx to the WBrk Im tbn ,  or (b) Me pbtbsnca uf 

7,5 trt &4w @went any wqxct rnafer;iah wi&ir! U S VJESTwr)xt tqxmiZg+ or ~ a s a &  faclIi&3s 
am &mEf& to !,s -&Why, AT&T iw2 ensure Wt, b &s ~sxttenff' any zx$klW 

-it: if&&kas in ftPe Piidtjzu &-to79 such wsp& rnatedai~, SJ& ATgT s&itha wilt' 
& axxy&ms wit& @@at& !ma!, state m d  R&r& envtmnmr~taI and and %%iy 
s@&?m m m~siifaifum Exmpt fsr abkvlssnt acibw&S un&~dake;hz by AT& T w w~fmnt 
m a  a&w%s &at msuff in he gemration of ashe.stm mh$n&g matonkid, A ai5lT s h d  
m*Fla\.o my w$jxnW@ ktr managing, ~ ' p r d r b  the owner Ei?: DQ? h ~ v e  @my i&biji@ vt w jr! 
w n e n  w&, onyasbestm conBi~@ r n a ~ ~ ~ .  U S WEST a g i i s  @ iri~gm~atalv ridB4, 
It,T$T j9'U S WST-ug$c&ftak@s ariy ilsbrsEDs mW w a&stm akra&~ne~nP &ivieJ&f !ha9 
h s p  W d  a m  A r8T q~riprmnb ~ r p m k i n : ~ ,  imdwd~~ay~ but nut lirni1M to, mx1 l8r~1C 
+~P!Ax o f ~ ~ & ~ r n n L  * 

7 4F Each PWy di M w&?& mipnsibb. a? ks m nxpense, for proper han#P)g, 5;dssi1'1g, g,%o$+ 
rmt @fPdc&iaCizl of ridl {a] s m m s  or mna.b&Js !hsi I? cv its mnkictoi-s a- ag~nl's bnr@ 
fa, mat& or a w m  rxlntrc4 over a1 \~rark JwW, or (h) waste ~wi~t t ing hkdkilm of 
&k&mW z&-mt& in connew'@? w.W its w its m~trcrctoi's' or age3rvb' &xt$R@s at tfir~- rwtXk 
kla&c@.~, 

Pea %4;~a4 G~d8f ;af p a p  G, w. 
7 
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8.1 AP [#re request a$AT&T and where technkally hasi630, iil S %'EST m?i m&W& WgmW 
sewices and dimcf0i-y 8ssisPanm h AT& rs narr,,, pnrrvrid-W lhs mEs P S ~ W E J :  ~r%i22 
such mbmnding am paid by W T&T. CWem not A c h n h l '  fc~siM8 83 &(dAP&Ts &&nd 
U S MEST wiIi errabtand # S WEST may not uffraaso~lrjiirly h&&am w'& bf%Pr=d2m hy 
A P&T. 

8.2 Branding indud~s konfend brandisg, back-end bmnrfi?q, and u#bmf)diq to & &f@r- 
mined by AT& 9: Wgre sewices are bo be &r#,rl&', A T&T ~ h & l  have P i  ~f 
providing 11s om1 branding matedais or audio 3 t n r d r m .  as apprcpml@. 
U S MESF will provide compreMnsive, tmtumndirri~ d a  $%NW wP&fl t/ 5 !&EST ctm 
demonstrate ad the cmt or' rebmnd!,~ suct! s@rv&a js ~ ~ n w m & y o ~ n ~ w  - i ~ &  
when iRe iauilum to conrrpn?iaensey unbrand is campoMWIy Cd'MmaWY. 

t 8.4 pnPe~ptiwa!lb; #ef? hI3fiBc for nuntberiny @on&nc)l.) 

Ft 

8.8 This Se,-bion 3 shall mnhr OR W S W S T n o  bcr ~~nlhrnj@~ 
h & n a m s  by car ur& in conrr-a +w.W%s' Sy A T&Bw 
as c)ipm&y ~ I B I D & F ~  by Pt 71% K 

8 9 At the quest of A TdrB and otfiet~ t!?G";?n&2!& kf :$ MEST kki%j rn&ttg& wrafw 
W W # ~ J S  and afimGBcwy a s i & m  h A T&Ts nwiUw. 

8* Ilndgpndent Cow?m~@r Status 

--- 
$0 Per Fir@ Ordes at pa@@ 21. Pamgaphs 469, 471. 
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personal, &%i Ib) !he ads o:its ovam Affiiiates, emPJoms, agents and contraceo~s dumg the 
p&%mmw of ihat Pa@& o&gations hernun&. Except fwpmvisims herein ex@y 
adhoitzhg me Parly to ad tbr the WK nothing in this Agteemnt sfid mnsMuto a Party 
as .I! r~psentativa of agent cf the otber Paf-Ty, rJov sb;lall a Pafly have the right as 
sufhonfy b asurn,  m t e  or inwr any hbildy w any Wigathn of any Wnd, a x p ~ s s  cw 

"f- % All m&mtm b S&&PIS, f i h i k b ,  a& S c h d ! !  &a19 be? ~~ to be m W m s  b 
Sectbns of, PM Exhibib and Schduks Ib, &mnwnf unbss the mnM &a# -r-$ 
%&a Wuh. &?iIhemverany ~~ Ofhis &mmrtt rekm fs  a technicad re-, 
~ ~ ~ & a G m ,  AT&Tpc&, U S WESTpmctke, any publicatby Mle&wxnmne; 
i%tiwzs Cdw-adnrfnmtive srtechniixl s!nda&, ar any a h r  abcxmwnt spmdbdb 
iocmpwa- htu &is A g m m r r f ,  it'@ be deem@ to be a f e f @ ~ n m  to fPm m& m t  

&&h fW0dislg'~ny am&mwts, qppkmants, &&rnda, 0 8 s r ; i w m $  &H. 
srPssh ihxzmnf &at is in eaacf, am$ W Ijidude &w r n q t  &nf m&n, or e&bn {h&&g 
aDy al lx tmw,  w*m&, ~ ~ a ,  w ~ s s w 5 )  d each docd~mnt inimpm%lied 
by n%fmx in SUCh a A s c h n W m f ~ m m e ~  W n i d  pbl15lkx&n, AP&TprzjCh, U S WEST 
pa&@?, wpW&fisn of ind~f&y~stmda&, un~% the parties a g m  oth15vn-b~. 

f f F&?W erty shall publish or use any ~ ~ n g ,  sa 
n%&~ia/s &8f use me atk,dr Paws logo, badern 
bm'ttsri appmmJ ofthe  st^^^^^. 

9% E;ld@~cW&InGounPwpPltn 

f 2 ?' This e m l  may L'\B ~xewteo' in any nurnbAF)rofm~~n 

im* 

$4 il ?I?& & ~ @ ~ ) . d f  is fhe@t work psocJud Q P ~ Y ~ B  ILbf&.'li a& has i . 8  mgotjabW by 
PH&kS Wff&tk1- wns%I and .lshai! be bjny htbtyeted h a-m k@ & 
& w m  and, h EJm ment dafiy ambQuW, no i~hrnwws &$a!! he dmwn sp@is$ t#W 
Pip. 



47.4 Except as ofhen~~se , w c M  in &is &mrmn&, m WI&$W@f 
of mi.3 A g n ~ m n t ,  and rm mns~nf  So anj-c c& 

A g m n t  du&tg tho tenn of &is Agw@milt, d 

tion 27 of ff3h Part A olrt%& A g w m n t  io W m  
Agmment 

dress, trade stwet ~f any 

~ I R N T ? I  ifs oad@atioris u 
~xteri! ofas djd@afi~n5 to h7&m?r$Ty h~#-' 
party against fhc ~ r i d e m n M  P*. 

-----". 
': Per Smsrd Order at page 5-63, %lo. 
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J m W  Party t;mci irs owrnsd m y  ra& and direct SUL* &ff?nses. whiah sfmi/ b~ at the 
e trf- &fly. * 

?a-4 I-% &fQt wgnot be liable unaivprfhk Sedan 18 fWseWemn?s w ampsro- 
miSs by tM If?i%mnW F&ty of3nyck3kn, demand w l a ~ P  unless the ?n&nm@n~ 
F?Wy* Sitrsrse8ismf wtxmpcme in acimim? or unless ?he & h s e  dm 
&!&9+ ~ d w M S l a s h s 3 ~ b t h e / ~ m n ~ n g P a ~ i n d n g a & ~  
!Wrn#m F2&y I I ~ S  P-Sed to t k m l j r  un- &&me- In no cent &a19 the I- 
,n&+g &w&isf?lt& armsea l  1D a n y ~ m e ~ l t p i l a i n i r t g  UQ any such .a& w # m d  t&$ 
em amsant of f ~ f n n ~  PawrtU 

4$-3.r &m;wr*fiW pmW& irr the i , m @  sxikm, no Party &aB h hbrie to the &w 
&@? kx+ any Loss5 diefix2 weyuipment faam caused by the c~~~31.d of the other PruutS/, &a 
WF FMy's z&pn&, semb, f i , m m  or others acPiqg in aid or mmrt with fhe othsr -*- 

bR 2 pnts#Wt*&f Ba~enk fix numbering consistency.] 

7% 3 tn m w e t  ;r;tt;jw &her Partjr ha'* any biabditjj vk-hakimver to fhe other Party for atiy I'nc2im1, 
mwwcan&5, h i n l  iwpuni&b damages, including, but not !hifed to ?t3k14nW 

op MMr eb&mm& klSS k) em- w$h or arislrislrag h m  anything said, omitted or &N, 
M u m r  { ~ I L W ~ ,  *Car~~&?ug&f Damages") eeven if €he other Party has bw~r) 
#i!c&M $%miW&oi& d a m p s ;  pfmhded, that the shaB mk firnit s 

b incbnssJlw, &?&mi and kxdd the dher Pa,@ hamless against aiay 
So a MinJ paw, induclhg any leases, GWS, fines penaI&s, criminal w cMif 

-ma& r;trsrs@Omnts, expenses (indudin9 afPomys'fe,af and CbmwquenP~ 
€k+rm fhtid. paw. Whiling contain& h this sc?ct&n shall limit either PanfV's 

I-sitmiir & ti) w#&I ur intenfionril nimnduct (including g m  nql~eme); (ii] 
cdssath M dan~!ge to tangisle real or tangible p m n a l  pmprty pmximat@ly 

W r  gwtj's mgI&nt act m omWbn or that c ~ f  their nespectir/a agents, 
u r ~ ~ b ~ w s ,  m&a# anything contained in fiis -secW~ lim,it tho Pa&s 

MirlnY- oSI@tbns, as spedkcf ahve. 

Y9 4 Fnt&~pfmGy M#k for numtiwng consisfencjy.] 

9 4 - v  I& piMrrs&ns of Secticifi 13.3, b the extent that U S *ST tadiY3 writ~94u 
i-s m k?ilily, AT&T &a# submit langcrag(? for inclusion in 8s /ntmsPate mtaJ tariffs, 
BZ.4 A% abs;iBatW simW tl, lf?e iimifatic2n of 17abilif-y language ~r31~tsifscI in U S IIPESZs 
t3d@sb W smf? ~~~ ofIhbir2y shall guwm for C ~ s ~ r c l a i ~ .  In acsdfiim?, 
mi&- p&km d Sectican 19-3, fa the sx&nl !hat the Con~mi,W(Is qu#@ at 
mn&z &P&S p W  kY mmdbs fr) Ab&T or ifs Custofmrs for Cusi~irtxw claims, Mn 
Ww Sdi gm&m as to sir& daim. 

233 f K&& Apf88'im~t &a/! be eM& tbr a penbd af 87m (3) pars, and fhematter conp 
fmk!~ n aX #XI 43flW u f i W  art4 ~n t i l  a now a g ~ s m n t ,  addresing all nf th~teruns d ad43 
Aqrnmfit l&%xwms @&% &!wen the Parfies. The Parlk1s ~h~a l i  C C ~ I ~ ~ I W B  ng@btic9., 
W s  on d 0"@%8mnr" nu faQer than on@ ,mar prior to ft>e axpjdaahn d the t m  of fh& 
A p m e ~ n t  &&~r Patty may reguest moltition of open i.ssues in aty:~w!anct, with thq pm 
vi.$ms M&&tt~ 27 of tt;& Part A of this Agwn.~ent, Dif$~u&b ResoI'~~tkm, &ginning nkw ($1 
nmth3 prim- & W expiratEon of fhts Aqrtsetmnt. Any disputes regafxling tha la9mjx~ and WM- 
kt-% msW mw in!emonmction agmment shall be resdved in a~wslance ~v$/v S ~ t j r j f l  



21.1 TMs Agreemefit shall be? pmm@ ,)ly and as?s&&d S T ~ W ~ S  & 
m!es and feguLahs, except inmfar as sf&& law m y  &W 
h which csse jee chxmsti;: Jtam d Stat@ af SLCA& hi-. 
dlatus prlnc@bs, sft& p v m .  

23,1 This Ag-nf, and my a m ~ m n i  ;;r &xrulatw& 3& 
fil~ishn rWappmdri7 aam'daw MY1 $r9i& PS&tl;l$ aGt lmd 

-i(---------- 

92 Per First Order at page 5,  Paragraph 26. 
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;\.d af $994 ~CXiEA3. Each Patty (the Y~ndemMying Pa~m shalf indemn@ and how #a 
aahbir EMy ( 3 ~  ' \ n ~ % n M  Fa@=} hamless h m  any end allp~mafties impused upwl W s3 

* n W  %F& fbr sarch ~xxmmpliance and shall, at the I&ernniljriq Paws sob cast 
%xp@m, rrPodifL or replace any quipment faciIWs or services provided to lrm Jmw 

IPW Pafy under && A g m m n t  to ensure that such equipment, facil&s and services W y  
c ~ w i i P a G ~  

24- 3 A!$ bcm. cxmck@am and c p r a h s  un&r fib Ag~mmetnt shall be p&.k,mW ivl a ~ c p w  
&& &+a bws, reguIatiaas and judicial or replamy ckiskms d all duly mn- 

rupria&@rfsrf~, ancl fttr;SAgme*mnf &BU tts &pb- 

tfw- i%guIiilPmy ad~p~rmk &at m y  k ~ ?  mqomd in 
Osiligaticms under his A g w m n t  In w n t  

wive, and Be Pa-s shall pmpt fy  m n m t @  any pmvC 

him.  dun'.^ these mgdiahns, sac& Pa@ will mntif~ue to pmwkhs @& 
scm&x& a-lrrf &mrjts to cad, W r  as am provided for tm&,r &is pr4gmmnt Fdprp 

Days ~'14xke if it intends b cwi4s~ my 
not at that time king p m a  pwmant 
a$m m an arn-~nt wWn ihLp [N] 

days &mtW rrxB&a~?ySUCn rukes, ~ u l a ~ s  cwcxrders ibcum e#ixth, &m SHs3 Part& 
~ h &  tlSQiMj&@t&' jTPLudjw l L b i ~ f b W - m ? - ~ ~ ~ p l ~  ~ @ h  t ? ~  m d a w  w ~ 
C.W!+ $a& d p f m  ai%d&s m longwreq~bktdby W e  mk or mguiatfswa d u r n  tb~ 

& tk3 m & m e  ~ r t h e a ~ Y c i p ~  ~ ' ~ ~ U B P S  set fim3 jk7 Sw&m 27 
&&. 

S F Q I ~  @sjeu~e 

25 7 WhrP%lfy &aPf bs lhbk fbp any &lay or f&um in pe71bm~anm d my part d &is A @ m .  
mf hm a7y w~se b-wd its rant!ol and b~thwd 2s faut or ~ d ~ c n ~ e s  oatci~ling, w&2bwO 
hmfl, & wfrrsshsm* d C .  w niiiita y authccrity, ,w-s, ~ ~ ~ s ,  falmk@ 
a&$, .63&Vk rip.-r's+ t%, expioskms, eaf%bpld&~s, ~~wkaraxiden& t%-m&iN W; 

;t t212ui-e~ p ~ ~ ' r ~ r  blzdrom, wsfmic m n ,  Mnw urn.& ~wmmnrtd 

d*&af"ms: orctra;11mm ,- waus WQK)%~SS&IS Q S : b n w ~ P $ i ' $  MFY~PMX 
$i& &sy or rjZt@r faiFtrm io pcr?rfWm Ma!! I% t % x a ~ . W  plrmzant to ii~ttb X- 25 u i ~ W  

&&y a W m  ax$ mwmm,e%er&am h p n d  I'Ple mm at& WrwR 8-b &&/El# 
m d r h  Party claiming cpxamm d@&y opc#kr lrar7utie ttr pwbm. $2 !;7& k ~ v t i ~ q f  
d &y s a d  @xwW dk+iiqf in ph."~dbfi=ranc@ of a Paws cd,Iigaikn[s,) ~ r t d w  Rtth 
,4gm&mss,PL ZW W,P dafe itw ti7e pgrft-/irc@nm o f h  @ind oW@ohr~fsj shd iw IX~W 
by -3 h,m acpaI ro &i tiw lost by mason of me 7&hYY In & event d S&J May,  
>Wymg F&ty Sail p~&nn its t*/Qat"isis at a pedbmara~w bw/ m lass than !fiat Mhh 
%$&s few & rmn ope~&ns. I@ thitrs event &a /abordispu@ o[rsbiIrs, !at3 Partits% aqm t~ 
@iW s w b  fr, each other at a bve: @quivaknt to 'nrltrer lebei they pmv& ?i7mw1msS 
@M Ertbnt Uda labor d i s p ~ ~  or sfriks 01" wmfk sMppa3e mat continues Pnrd a pwiai ifl SWIL~JIS 
of &fip~@ht  (48) h a m ,  14 T$T may chtain replacement sewim$i far thaw ~~~s aPimt& 
by 5m& Jabw d~sput~ orstrike or work stoppage, in which event any liabddy of AT&T hr &a 
.ai%cW S E I ~  shall be s u s ~ n d e d  for the peffud of the work stoppage or I a W  d i i u b  or 
wke 1s &e e ~ m t  of such pp~damar~ca delay cr faijum by 4.l S WEST, eiq S W S T  qpws 
b mu&& p@rfcjnnanr% in a nondiscdmineto~j manner and not I%w its own ~ i ~ i . * n  of 
; p 6 ~ w f n i l n i a ~ s  ,Cecevice5i above thsl of A T&T. 



26.1 A T&T and il S WEST a ~ m  lo exe.)ra 
hcIuding vice pmsident-fewsf offmm. 
ptlon6 nurnbr. and hx numhr fw et'ck p~s8.n~ iiTt%ff $ &E$ f &@%@ & & , ~ ~  
uptodate lists as reasonabiy n m s w .  

Dispaete Resolution 

27.4 If any claim, conirc,wersy or 
diiectms w aftiliated q e n  
~ m k d  by ahitrati0.n 

AAA. Dkcovgry s:'iall be cx> 
set f@,& bIw. Eacf~ Pa@$ 

2. N~n'eda&cp,-um 



mW &at the msift3hi is Pmp&tapy Inbimation. A Pafly who delivers Pmp.rietary Infiw- 
me&m rris sn om! cammlm&ition may request written continnetion that the Party m 2 i n g  v 

ahs inmm unde&nds that the material is Pmpri~Pitry lr~fomation. 

2 U$~I rat)& by the DisS.Iwer, the Recipient shall return all tangible copies of Praprrlftgry 
fa--, Weff-if!r written, graphic or oothwise, except that tire fZec@ient's legxai munsei 
my ~ W T  me {f)  mpy forarchiva1 puqwses. 

2&3 M PrS@ sW1 k w p  all of the other P a w s  Proprietary Inbmation mnfidential and shefl 
tltti~ tf~&r&@~5 Propi&tary lilfomation only in G ' o ~ T ) L D Q : ~ ~ ~  with this Agmwrt t ,  
W m m  &Ilf use the oaer Party's Pmprietary Inbnni~toPI fsr any ofher purpose 
ax- tyxxn Wch terms and conditions as may be agreed upon kMmn the Padies in 

2B.4 U W  i2htwkw agreed, the obligations of confi&ntiaMy and norbuse set fort)r h this 
& mt a&' to such Pmprhtary Inhmahn a: 

28.4s was, affix? lor'mipf, almarjy known tu, the ~RwaEent fm of any crbl@ation $0 
kwp 8 cllnmntial evrbcancgd by W e n  RCOKB prepamd priw to &!deefbr by fha 

bW 

the provislnn of -seWws 
direcd orindiect a m e s  la %ils 

n @ & w r ~ ~  s l n d p y i d r e j  thai the Ra@t?nt unctMaiiLos all f&u! mw,u'as tt.7 

a W  t$&c&&q wfr idimafktn DD&&er has had reawn85k time k 
a& a,mw.riMR &i-. 7tro R+t agmes b amp& wdh a~ypmte&'w &Y&V 
hat !!Xw&&is ~ J M  f+cpmay inwma-1 to be &~a-4. 

& J ~~~~ EIP thm? (31 Eusir~@s Ozp to &ca 6 &e h t ~ n t  rlr;) p f w & ~  
y M m W f o  a ~ m m n b !  a W % y  and tk) Padies shall wxqwr~b with 

286 llkcicxwr WM b~ ine31;M1Pdy injure& by a bmwY dr &t& 
t ~lr its repmien&Piw@s and thi?S the Di~9csef shall & @ntiM {D 

ij 3 Y~GSTIAT&T * 
P w  M 

8381 



28.7 C W \  related to either PPrPyB suikxx*fM4ris &&Why m 
other sen%@ pmwkied uftder th~rrs Agn118mnt S&M kPe 9ha 

211.9 F d ~ ~ & 9 r w l i n g  any &&?r p m W n  d this A-Wfit, t1!% mjsm&&y f 

providons of this , C \ g ~ n e n f  sh&C 6rpply to @if m f ~ y ' # f i h m C e  &i&W& b y  &&xi%- 
&@' with B di1rin d ~ ~ k ~ p i ~ & $ ~  W&~W &i!ttC#& 4C Z8ip &%@. 

29.7 Ex~ept as , u t h @ M ~  pmWSar herein* w&@s w d91Mr 
d e c J d  Po hsve been d&ygwn Wrt *mg &d 
m the OniTed ,States ma#, milf p ~ & ,  
del~red bypmp&i o y r ; r n @ H s x ~  mad, &mWmak3 4% &Ma* 

70 L{ S LWST: D~&=IW - /flf@mtw# @&#5m3 
~ ~ ' t r  califtw~ Q W ~  a@ F ~ S  
L%ne& CQ &fX?W 

C y y  to: V im hPn,%1nl-ls" S %K"$I'* :,$kxtss F&:# 
125 8. &3,'?&8 AWi3m 
Sicfix Falls, SD $;PI@@ 

U S @EST, fncC Law - ~ ~ J ~ ~ Y Z @ ~ I ~  
AW8nfKm. f:.=~ti3+%l jt J g t ~ f a ~ k ~  
7801 Caiifpilf& ,StwI, 5 P  #a% 
&nwfj cc *w292 



2222 4Wkry is sskcted to give &, a m i p t  dm% CBedkery shall Ibs abtaiW. 
ta wPakJr mf&esar  tun^^ may k given to @ither Pam may be 

&ap?d by sww m days v-n notbe gibn by such Party tsr ttPe other pursuant Ib f i t i s  
2% 

1 
nt; for any rights cu obi@abns hemunder) to a Bird pa@ without the pdor wrif- 

amseir2 Ur lib o h r  Parfy. Mich consent shall noP &e unmamabBy wilhheld; provk%$d 
Mesh &rPy may assign this Agreement to an AEdiate op an entity under its comnllcro an- 
trot man an& acquirim all or subsean2aIly dl of its (assets or equity by providing p h r  writ- 
&#? \& ?the other Party of such asslgnmnt or tYansfer. Any attempted assjgnmerat w 
&imtr /hat is not permitted under fhs provisbns d this SeMm 30 is void -- ab dnitio, Wifhm~t- 

&Mi& fhe gsraraliy of the foregoing, this A g m m n t  shdf be bindir!! upon and &all inwm 
b Phg hrjmfit of fie Parties' tespectit-e s u m m  and assJisrns. NO asslgflmenl at- de1qa- 

Mfmf~daU 1eli8.y~ the ass@n~rofibs obIigaW8 under fhis Agreement. 

32.2 Hmymb6-a of U S VVEST under #?is Agreemnt is p e m w  by a su1Swntm~w or 
AaSit;a&' rJ S WSTshaIl remain fully responsibbe for Me perhmance of this Agmnar)t h 

id?z its ?,MIS and U S WEST shall be sol~ly  ntsponsible for payments dm to it8 
--. 

,?8.3 #*a&$- ufAT8T urdtr this A g m m n t  is p e r f r , M  by a s@contmctGs or Afi5/iaC, 
AT&?"&.a9 m a i n  fully mspc~sible for b9e pehmance of this Agwirtent in amdarrm 
!#F& .W~S, arddriTRIS'shall be soh?& wspnsibde fo,rpajmrenfs due to its subcontmcntnm~ 

44. w & m ~ h  
32, I U. S W S T ' s M  emdyct aJI &iwi&.s and interbws Yd7kb are providad for under this 

bl&?awrraflP kT&T W m r s  in a can"&~arsWA mndiiscfi~~~inat~py mann@r, 

3<2 U S bW3T ~ ~ g a n f s  &a# .q has IDIK)Y~~&, and' dsring the fmn of this llgw$unent El wid/ can- 
finw b pwii, b 197*&T;tra3 and mite w i e s  of ail metefiat agrwmsnts i~7 i9a'W 
M W n  LF S MST;N)cl my third patty (i~dudf~g AtPiIiiiltes) pmvidhg af!y ssi~im3 to AT&7 
cw iX3.tzaMd.w ,wt&r contract to t1 S LEST in cannectim W@Y U S M37'b ~ i f ~ r i f f a h c s ,  uf 
th% #+pwmni, OC~IDTPI wfm 61 S VQEST has obtained ikwnsy3s or other @hts u.W jsy- 
r,t 5" &EST to pdmt -& &ligations under thk Agreement. pmvio'ed, however, I f ~ t  
U S HE8t m y  prtmde such ag,wmnPs under apptopn'ate pprotmtive oM@r. 

3 2  D&~u?t 
32: k &e W6nt of a bfftath cPan,y maReri8I pfovAk!n of this Agmment hy either P8@, the 

32% i. h" if such rnafen'a1' bmach is hrnon-payment of amounts due Y 1emon&rpunu+3nf %a 
W i o n  3.2 of Part k of this Agreement, the bmaching Party shall cum such bra~eh 
t M i n  Ihi@ (30) calenear days u/mxth#ing s u ~ h  mti~e. T!~cJ~ na?-bmal=hing %idy 
shal! hg entiiiad ti, porsus all av&jia@e / . a /  and @q&l$aDIe rli3mJisss hr & b l ~ 6 ,  
bmacl?. Amounts disputed in yosd faith and wjthheki or set lofshd not ba ~ J ~ V M I W  
K a m ~ n t s  dm s3ere[md@F for fhe U I I I ~ ~ ~  of hi8 pmvIsu'oirl. 

32. T-2 ifsrtcb mafarial bmach is for any failure to perform in acmrdanc@ wjth ~FB 5.qf-E~- 
mrrt, which. in tfie scle,judgm@nl of the mn-breaching Party, ad\le?~S?Iy affects fhc~ 
nan-brasaching Party's sub.scricbs~s, me non-bmaching Party shaf! gk8 nourn of the 



33.7 In 5% event tl; S &EST 

3 4 . 4  m UM~BF of myww;s.gn?: dW",&&~rn%~ _ST* r* 

dgmrtrkwt & @@em k%? .w#* %T@ & 

- - 
9 3 Pw First Or-llw 1 vgc 5, P;~zzigt&# 12 

tr S WSTIATV - South D a m  1TPW 

P* $2 





h'ie Pojnt d l 8  
p ~ m u w  a!& ixxpwab % iwkwm Pk 1 
sewredr and cxmp&&k+ 

38. I iJ S VIEST s f i d  ma& av- io AP&t d p-n&z-&i& W &a';r,~@ W $Y@V@&#% tr mS=i.w 
pmtodion feai'Lrm b W  U S YES % pma~ &M or ~@m1% D%mk & i D  rK&d& W+ 
are riot limited trl, qmfwm-wmq etxhf. n W m m  c@b 3 am3 %? vWa -%@& 
prison and COCOTpsy @me i xqmaq  b &zM nk+@wAM. 6t W&*- &? Pi%? 
tequiremflts estatd~htxf by FCC cwBP &&@ng dch1~5~tz mWc~@&?&# l&&M j W 
bi'sinetss and rp-. BE, FA-916 W spm6.C 3m ir-imw &i 2 WE% P 
addib;ma/:y pm76Q p a W W  aczws'~; Q frI%d m m  4kWfxwlc M t%aWw 
b,xtiona!sty wmh ~~~ t3gmwW-x~ Sy-sVern fYWq-f :widsql c%%&& %6 .m .*F 



Pad A 

I 

other Lt S W S T ~ ~ .  im9uding. bui R& Iimited to, 

by U S VEST, ihdutfhg ffmse on pub6ic rightwf-way, 
U S  w s f i ~ w  M-, ,tw WG rm& t ~ ,  V ~ U R S  

d 

twrcl(2) points of entry in 
E&W~ f &st two (2) exMng sntPypof 
t!J$F@ mbzmcl3 d8d5 h buff 3. 

@*%S iEIn @ q i m i ~ ~ ~  [inda~kdling D$*Ba# C m s  
S&@Uuiraql UDO& (RSbYs)) to ~rniSm&'WBr: 

$-%EST L ftGP -dim & p m %  c&'@ a# 
amRawad-serwim~. AT&Tmu5t idsslM$ wh~k 
alhw f?r U S !,EST to use Pbb f n~~~~~ h 

tr& tiwpmwp; fkmrbdjty, Mat mkase, 8~Gmr1nwn&! prfia~!~~?1 IWBI, 
$WkV&C; 



U S 1&EST/A'T41' - Swutfi Dakota li"7B3 
v* -2gI 



G.2d sl"fi&"B &%@ nrpspmsh."e Wpaymnt  of fmining Bf U S VEST empfoyees h r  the 
I 

kdi%?mnL fian &? equ ipm~f  us@d by U S WEST. Training 
r$esaiba@r in the I/i&aI ColIamtion Rate EI~mnt sediun 

M.29; 
v W  by dipferent marrufactureps. 

&$$ of AT&rs virbajty dEocated equipment to 
dprolwing U S MEST with the ahI'Ii& to 
cxdlmaw eqlaiprmnt. Title fo the A T&T 

a q u m n t  &&I pass b U S WEST. 

@.2 %$? A F&?G &&& cx@&al& eq~ ipmn t  must campily wW the B,ellco~? Network 

& a n w n  stcmd3ds an$ any sta&tur# (load,, st& ' ~ r  
r t q u M ~ n f s ,  aJI sf rbqming r&kh may be irt bffact 

5 i4i-EST inasf&tce qmma~ns @g., ~"lecMaj, fipW%ffa!, 
f REFRT&"?-'S b!mJal&? l33hCam e(l~@rn~l?t 

G 2 ? %  %&we ~ D ~ Y M S  and associa!& pIupins fw its virhuady 

and mahtsi~ing a supply oPspart?s. Upn fhil- 
equipment, AT&T is ritspon~ble far tfanspoflm+ 

& X 1 J W4~m iFf"CP is ~"r& Jty mT17Jara6ed in a pmrn&s wi%i& w s  ini8aI!y pm,m~JcJ for 
$+&& C:WxfM, ATdJ my eB&t to mhh its virtual CodIP36:aPin iii that pmrni*wtt 
wid 



mar pf?ya&W 
Iimi%W~s, asp- 
amrslt 8or ax(.ms#m 
the p ~ t r ~ a  af Bte 
as othamise ~ n ~ i i a & . y  agm-cf irz ~ ~ ~ & @  by ~22% F 
ar Cmm'ssior7 SUB*! tcS, W  MY; r"BLm 

'@ k3msuaqt to the E@M Cirarill Wm;, the  am^. ,ww ta W e  r I ap L V&$? f$#~&& &T&? 
cxm%iw two a nore unbufidbkd E h m  drw@ pkwU M A % 2 @  
ie-bundling prsrtisiar-6 of this 4em. 
77 Po? First Order at FPnDa 9, P-rn fi7 

IJ S \PJTCSTJAT&T - SnLo'h Dakota 8TPB8 



Hea-+ mf&lkK1 and air mnd~ing.  

<@ ttie.? Rmrspace within each bcafion !&id? MI/ constitute AT&fs 
*$pax?, 

@ E m  &-at the m~ry m.structla~n wok is pers'osmed on a timely basis 
$3 &&fP27&T. &?as& physkd warn  and the riser from the vadt to the 
WM@@C space. 

and mnmf fiber optic cable fmtn the PO1 
nd extend ttre caWe to A T W s  leased physical 
in fin? reianlant tubing prior to ext@nsion to 

tand maintenance 2nd all nelated a&Iy m s s a r y  to p l r ~  vide 
~ w M  Xe,&mticw, &been Li S WESTS and AT&Ts equippr@nt. 

B";fi 4 W  C(3t3pBTa-iy ytrith kT&7'1n ?naf?ers ofjajrv! testing and mainf~n~f l~e .  

&3@ aiA&F-Mh&s 

f@] M m  the f y p ~  af o n d m u ~  for the physka: qmm. 

fbp P?WX:~%, i37stcYisnd maintain ail fiber optic faciliri~s oPAT&T up tr:) t;h@ 
U 3 % M S f  &&gnat& PC)]. 

fc] #&m&& f46 ins&i&m, mai\ri~nance, repair and servjce of all k T&T's 
gqwmnt h W  in the kaW p~tj~sical spaca 

Enm* #a# aq eryuipmnt installed Is;. AT&T cornplib,~ wifh Wic3,m 
Mtdm ~ u ~ m n t  BuUjng System Generic Equipfi?ont mquimmnts, 
i2 23 &EST s&imrmn&i ard &ansr&sian standaralitddsS and any :~itij)filkry 
@m3- &c&rniq IW" xli~l6j w i ~ g ~ l i i b r y  urquitamerrts in efftxt at tim of 
@kl+uszsnl imWIatiw rx that subkieq4~~ntlpr barnme effa~tiw. 

D 3 f 2% ai-,&*Wq af8ny i l l m ? n m n  senvice wi7! b~ ~(~13idi~~t.ea' h-0 1477 
si TJ1abATLTrrk9y tltil,2@ thw se ivbs  once AT&T has aaxepferd it:$ 

&~@S&P?- wm. 

3 3 f I$ a$ &fiy &in@:. U $ &"rES'T retmahlyr ck&rmims ffralt the equiprr~nt w th8 irts$%e/.. 
&&wt hdu- ~ u ~ ~ ~ n t s ,  such fa8um beif@ dm l;rs 

~ Y W C M X ~ ~  Rg, ur instakatkm ~f the equipment to bring it into 

Page 32 





, G $3 ESST crrinbu~&y c'rxhniml publication guidelines that impact the 
f&dQn d U S MSS coIh3ted ~gujpjwnt, unless such d~curnents am 
&m&t$y in ltps pasession of AT&T ?he M/owing U S WEST Technical 
f.?trk@;lws p m %  in~nnatmn regarding mntml office equipment and 
t,k$&Mm gu&Iines: 

7?$!5Q Central CM7ce T e I ~ ? ~ ~ m m u n ~ a t i ~ n s  E q u i j n t  /nsta/la~n 
and R ~ n w a i  Guideliims 

n351 Cbsn-i Q?i%e Te&camna~nEi=a~s Equ@m@nP 
Engirseering Standards 

iPir359- Gmtlnding - P&nntr%l O@a? and Remote Equipmnt 
mEnvrronmrit 

TB#i i E q x ? d  InfiSmnnrW and Wka t i on  for m a t e  LJRB 
"rm&~~t? and a W M  Access Senfhs. 

k'Y&B m y  the above cba~rn~:~-Is from 

Wkx l % c t ~ W ~  Cwrpny 
32% Riwm St Suite 200 
#?mm* Cabmd* tWaf 4 
gmj 3m-sT2 

{'I=. 5 VVESTcontat3.s {nanws and tekphsne numhrs) hf' Phrz, 
s: 

4&.zwgfiz Agmsunzr~t rsfiiiz to any ekctricaf pa~er  s ~ w m  
hrA T&Y eq~iprint. U S ir'GSS" will supp!y power to 

sq.~@~si k Y & i  w%%m7t a? q f f @ m n t  .spec$% D2 and AC w1!3ge~$. '' 
U 8 R E f l ~ # ~ @ ~ r  b AT&T at miw w?i% that ,pmfid& by ,U S bJ,EL!T 
tla ];Fir SWSTp%mance, a@aMiQt cx r?ostoya~~ 1Falls below tr;d~~s&y 

U S "%ESP lzing LWinto  L : U ~ W ~  with such inclusllry 
z;&jse- as tWWya& fb-. 

f@j  r sucYd& by IJ S WS'Y'inb the A T&7' equ@/114)~11P m ~ ,  
#Xi f bE l  Of @&VW f&d~,G ~~~s~ oii l!%!lbk l~az'am 

&z4& &:I Wgmd +l?T&'T ~<@qmm,d ama. The p!mr fmdew (rnbie~s] 
&"M ccffdt'F1Yy ~mcl mnornkably wEPplxt; 8::e requested quaotity md 

A S-L-Ji --*- ,-3i--uLUiuLUiL~.w,',s---- 

9% :dkm~rig, *&*- g p w r A g w  $ " j g w f f  t* Par- zqrw to Wete the hlfowirig: 'at a minimum'. 





[dl %l3 Vdi prC?.wr. !?T&didSS volt power to the ATt3-6 CQii-M equpmnt. 
Ch3qpcf on a per ampre basis;- 

[@) 4 3  V M  Power Cabic'?. Provides fair the transmission of -443 W d P  OC power 
ta the d-kkd equ@mnt. tt ineiudes engineering, Ptcrnishhg rnrPd f@;wl& 

and&& power h y  Po the dtzest power d & m  bay: itt afs;s 
i j 3 d t W ~ ~ r ~ ( ~ r n 1 I A m d B ~ & e l i o c a l ~ ~ & ~ &  
t&~? bay to l k  ka& pl7- -mb [ h r p m  CWw&nj or PQ 
cxdJOG3ted q . ~ [ ~ r n t  {fw vim& aJ-1. 

$$ 1- Labo;r. R D V ~ ~ S  W t h  I/ S WEST ~p~dxW ~RXXWR& 

?wcxssy when AT&T ~ ~ L I ~ E S  ix~aes3 ta &E+ PClf ib Mbl 
insEaffclhn wamss lo 8s pk- Coflucabian fkxwqxxe. WI~E, an 
85613Ffkreqrrmsd. A A C o u t o f a n i r ~ ~ ~ I . p c l e m i i s s u ~  
ia a h i n w m  drape d f & ~ r  (4) kwm ~~~a~ W. ! , ,  

l%gÊ neon'rrgr Lab ~=?d E $ u ( @ m t  Lafxr- I r m  
to be Monday through FMay, 8:&3 am b ~ : ~ ~ p r n a ~ , e ~ ~ r  

b~skess  ~ W T S  am afiw SCMl pm and iraIhre 8:OQ asn, W a y  t t l m h  
F&y, aW day Sakmiay, Sunday and tmiithys. 

B p W  l n t n  ChaP?~;@l Regeneration. Required whon the 
rfr;stElm k m  the &a& physical qace (forphy.sical ColIwatj~n] ar tiwm 
&s ~ W q u r i , n p ~ y l t  (hr wirhral Sd~mtion} to the U S WEST rpbhmrk 
& 6f&.G%kS$ot &@?I b wquim regenerationn 

1 U S %ESP. d l  piow&& e x ~ a l  synchmniraticsn when available?. 

2 U S WST wr71 pri3vk-l~ 20 hertz ringing supply when available. 

rag? E $ n &  appl only to phystcal r"&Iocatiim arwngydmLn#s: 

(&I i3xSxwm Bud*?. Re !5nc.+xt~re & r i m  denent, &&or Caw or 
&@W6, WilsPes It,% m&fiai a& kbr);c te3 mad~."d ttaa etidtw~m 

@$ F W  Sgsm Rental. 7% ekmant pwi*s fw h?e mntal of ths 1"1wt8pm@ 
paw&&$ h;r AT&Tpuw~ant b physical C d k d h  armngs@mnt+ 

*.42 W G W ~  t4-M E%b Ekmm 

9"m kWwt?cf sate ~brn~nts apply only So viftual Wlwation arran* 

3 2 k*:%Tl*+-f &T 6 %& aakMa %i7M 





WSPsWI cxm@ek iMIatian purS;uaiPf t~ tfw AT&TRequest tor CsdI3caliof~ 
a m h m  dtfrm (31 motithe 8&r !he Ifffiaal idCiamnf or Initial Lbpc& Br 
ar Wa5 C-fb?. ldlhem is a dispute between U S WEST and A T&T 

ncmmning  &?a~g~-s and fees, such dispute &a/! L .  
Section 27. pmkncy of any such d@u& ahah! 
S HEST to complete tkt&xaW within h2e irPSfialFat~on 

@B 3 74-f4Ri=&P2@, NEBS Gene& Engineering R ~ u h m n l s  for Sy?m Assembly and 
issue 2 {Belircrm, Jantizry 1989); 

h;r@me~?-lt"-BoiMirpg Sys&ut (NEBS) Generic Eqoipment *- &!&k9 '3, March 1988; 

oa.5 
Zsw r {Be l rn ,  May 7 985); 

m & ~ p . b 4 ~ ~  Rfqjmments fiw Lead-AM Stcatage BaMeks, Issue I (&llc:am, 
&%& *a]: 

4 m ~ .  k &2$-, 48; 434. and 14C Volt Central Oflm 

fR3 @ 3 # ~ ~ f f $ 1 1 l i f l 7 b W ~ f ~ a h i f ~  ifY7p!@iY?6f?tfd 1 , ) ~  % ~ndDP%$i -~i%'%B1b 
k ,&wed by FCC or the Comrnissit,~,, the Paet).~s &rm? b 





&w&&e@itm Lif 51; VEST end and ihe AT&T s d & .  TeRc on these 
,mr& t=aW c&rsArcw io 6rWr Wn&, so number of trunks shihsl Fa 

engirteemd hjr W S WEST. '.so, inter-switch sigffaifng is 
b~,~bfa!fy4h&& PC) r t?u~hq~enc)r  (MF). Tzis pduLdeS passing Calling 
Lm? ID fo tka A'if&T*@kh. 

fdf RI-PH Hm a elided to Ehe C' S 'WEST switch associated with tha 
SWXX a#& tlumber. U 5 WESB'Mch shall then irasert.3 prwl5~ 
cdt) th &Wrjumbf whkh &?nfiks how the call is to be rout& ta 
&T&X The pmfi~fKI dialed number is ktns~nitfed to the U S WEST tandem 
SWWI fa which AT&T is comecfeil. Waute indexing is only avsilabki? 
$xwm c&& hii c%%lg- 

f@ 37~ $re& 13 by the opefaifm of ftm tandem switch and the dial& 
sumW k m&d b AT&Ts sdch SG the muting of the call can be 

WLryAT&lP. 

i D D W  is a fam ofRI-PH that mqr~ims dimct tn;l~lcib!g hfw#en tha 
U S MES'STsiYitch f c ~  wf~id,  the pafled nunhi -  was onginsllly 
a e ~ x d  and Cfie AT&T switch to which the number has bwt? 
ptx&d. lb hl S &EST &ch shall send the originally diabisd 
; t a U ~ ~ & J ~ A ~ i % ~ S W k h  w ~ ~ G U ~ B P R ? ~ .  

is: U 5 W I S P  &ail ~ I D K ~  Rf-PH or DhF-W on an indivddual f8ls- 
,number bags, as tfesgnal& by A?&?. M e m  t8cbnicalfy 

fiwsi#i9* &IS fo poW numbc3rs a: first directed Ex> A T& T 
sw?e%i wwQ(i.TrSiC'f fmnkbut may oveflow to Bn&m trunks ib aJI 
&nits ~?mct g m p  am occwpied. 

trii, For RLPH and L)N-W the tnmks used may, at A T.&T's opplian, 
h Be tare as thaw used for excr?iange of other local traBcC with 
U 5 WESTw At A?'%?'s optim, the trurks shall empjoy $37 or in 
Lrdnd &jnaIing and may be one way or two M B ~ .  

iNP k su&@cI to th@ fcdE0hwii-g mWckns: 

b Aa !NP tc;kphon@ nurnhr may Be assigned b,y ATRT only to 
,4'T;ef"s cud om,^ locat& within U S WEST'S Iw~I cgiI6ng 6 ~ 3 ~  
and tdf raGng am, that is asmiakd  vdith the NXX of tho wded 
rrurnit;sr. 77tis is to prevent h e  pxsibijity of Custotmrs u$hg 
numhr.mcbbilitp b axtend the local ca!Iin~ am@. 

i i  . lEP is ;?,pIicabl;~ imly if AT&?- is engag& in a mcipm~ai baMc 
exc;tlangs a!r"drsywn~?~i~t with U S 'VEST, 

me;: iPJP w wt o~~@,'PK)' for &XX Cfm'es 555, 976, 960 and Y + sent-paid 
tf,&$ahor~es, and  dim ACCBSS Codes (ie. 51110, 700, 80$B88YI 
XU). IMP is not ava$ab!@ br FGA sevan-digit nu,.j7b1s (incEudipg 
farp?@n +,tc..bang~ (FEX), t=X and F W N A i  and r'omign Cav'tmI 
C W  C%Micf3), . Fufiphemre, IMP n u n ? b a  may only h US& 
c;u:iskte~tC wkf1 ai3t+'1~rh eficiency and integrity, ie., inhibiiliLwms csn - calling nab!nls. 

af. 77% pfl13t1 tsiephor~~ aunlt+%r w,il! &e returned tcr the switch wP:~&h 
ab?igind/y had the port& number when the pc~rZ& s @ w b  is d~s=- 





PNP, i% Parths agme bs &veiap! hpkfiwmt: and 
to mlnta-in 93 7 d;jltab~se hkgdy when s g u m h 1 "  

pcans tr? ~ W W P  sntice provider and has p ~ w i a ~ s l y  swresd w 
hm the dkrm prov&r fw posstbls  tiva vat ion at S ~ P B  

.92 2.9 . C ; r q  h? $mss dpahg a s~@ix5ui& a1 arlwtor ~~ pmw&r .Sml in,* 
mW the b M i @  &&g~rhtum, Wen & techr~akgy is m i  avai!abk m eat91 
m & & & ~ ~ t ~ ~ d u I g s ~ a P c l B y ~ F C C .  Wmnf?wdcmf 
@ ~ f n x e w e s ~ ~ ~ m &  f t r e u d & a l ~ r M d I b ~ b  
E%P tiu&m&Ws trw at the timesl C1at has BgBBI qp?ed to via Westem Rugie~ 
3 P  Cjsa.fmm G- rn mdw to M R ~ [ W P ~  cbmr ri~?fwChk tiIm cPe?k"ays jn the 
mm- s-6 ~mh3:m, whet? an o%vatbn nab3 b sent 
a? WAC nr, fsgpr s fmxkast ;t smC.nae ~~r dafabse,':, ttPci dawd &a 
$%a# bma .&% ttximia~ &a~~g%tci ti) d;'%ur~nect' tine b ~ k r i b s ~ s  !!ne w8in &rr 

bm r h s r f ~  m SMS'S has ~ w t x i  tmadciaiaa 
Pi;w%wg ~~ #re.( rcnq~-wa cow&- ?%Mp~ marke pmv~lers, in a~~,yirtr:~~:ur 
w/ltPa rn p- b Jamd&xl rs7 a wse-hy-,mse bas,~s and ~ $ 1  nd h muered 



call ti ftile appmp~iate terminating iwiae$mr 
tatidem ofJiie. 

orignsting addms message. 

would result under the FCC O&c 

42.2 f 5 The gene& reqoimmen?s b-tk PNP a&malka$* w3l kw 
e&anc= with industry-standadd sptxi$mhn&. 

42.2.16 F(pr a IwaI Gall to a prtcfd numhr; &@ @&a 
perfom an external dstabase qmry as ,m a 

cairie~ A PAfP-capabb origimaikg sl;rditd, dWfqmf 
W a s  scPon as 12 &horn~im that it ffhie.@atir?ldr& 
ciiaI& nurrrhr. 

'lo psrh,m its ow!? ymry dim to ~bn=lm?,# oA&m$ =4%!4 
~ ~ n j e i  Prw data&= q~3t%fi bvheIm U S lii&E$'T b #n~#& & 
due ebrwxmaI corsdMns. 

42.2.18 LJ 23 W S T   dl provide A%? PMP fix li;dtC,ssf&~~'$ m#q ti$ a 
sPaj4ing at the smo locatjo'ion, Mhif) $30 %m nB@ @&Wr" at&@, 

We NPAC pe,rpo?;Ca,hiIdy $2 

A g m m n t  

42.3 Rquir@meovam;i h e  3NP and NP 

42.3.11 [htentior~a'ly lePT blank for nifmboffng? mr#si5f~~gbf f 

U S WESTIW461T - South Dakota 1/7/98 

P* 

89Gt 



TM PizWSlrfa-ljf txxywri3te in ~ ~ ~ o P p o r : @ n g  n u m b m h  wte camr t5 
$rnWW$StO s e w b  umge fDT P h  pfMw s u W k c  :.is &rd! WlIde3,* 
Eika W k  stljWb. a& F%Jigr updating ,& cts- ~~ W n t  m d +  
t ~ a s  wiiY& (15) mdi)r&i b I m g  n&@a1'iop1 by &? i n d w  SMS. w pwtad- 

rs WSCP ~ p p b b i r , h  ari G f  T Funcfbn for Number Psrtab&y, / w e  
rlt.t3;'9,4my 5, 7 937 ard , w ~ m n t  vwsbns arvilic> may be adopimi m;lm Rm to 
%m2u &Bs s3ii3JI axp&mte &I m W ,  and i f  neorzmiy, adjust $he abcm 8m 
-f;ww ilasssdcar thrtir @uJ expe&ms. 

U $ &ES T iand ATBbT shd ixmperai.e in anduathg A T&Ts tastkg ta ensurcs nt@r- 
systems, U S WEST shall i~frzrm AT&T of any syskm-up 

AP&T r119Wwk and LI S MEST shall, at AT&'rs request 
fbn oP Uae nehwk. Additional testing mquin;. 

& U S CyEST 8ncE AP&T wifi cooperate to tensure War performance oftrur?W~~g 
rznd signding cnpasth/ is eqineemd a d  managed at kve* which am at 
&as? sarm bw/ of mmke as pmviCW by U S M S T  10 its mi?~~#ba9m 

m&2 te,+Li#g ptadim5, n~twork tnxlbhe i&atk~n~m:1:~56s anid mvbw of 
+3gr&x3al &mots fix h&i~W, muting and mtm& fauit isd&hn, 

A P m a '  -spec& engrimering and maintenance mquirem@nts shad M y  
&% $qxmpw h tllis Agmf3mLnt 

frgj &% iWP is &?fxfoyed and p~ior'i-o mnvem'on to PW: 

t T& FWks i~'h10cId&t;e Phat tiaclmofoog, as of the Edstiw QijPe of 
bf!b &mmfr~'t. W s  nnt mmit the provision sJ BLVBLl to patM 
,AW&W$, H&ejin .such b c n m s  avaikhfs in the d/" S !NEST nelwn&, 
su& d ~ n r d a g y  &ha// k ma& avai/abte to AT&T. 

2 U S WEST st~m'i allow AT& T b onhr provisioning of T&~phcm Um 
& n ~ b r ( T w  ca!Eiwd cards and Eli!/& Number Scmning (BNS), rirt j& 



LID$, for ported numbers, as spesikd by AT&T U % 
continua to azllow AT&T saxms 0v &i Lt0EI. W r  UD 
spet%&d in this Agwrmnt  

G. Mwm U S VEST has mnW a 
mnfaining pMed n~rn~Izern, U S 

d * Agl-yot. 

(R,] M e n  PNP is in &ax: 

i. The p m v ~ n s  in- Sectim 42 3.6 fMW?&&, M! qy@ 
placece 

p m W  fjbf! 67-7 fa JYEI CJPAC. T*?m NI"AC m$ 
i ~ m t n h ~ & w m ~ j f m & ~  

+ bialltng Pasw 
43.1 The &ties shdI pavide dialing piwity to as r19&flit@d W m n  B5f@)@k d 

tf7e A d  w &B b O 1  w r e g u m  as a ~ ~ a % @ e I  

Fp?b: (31 aifl A 71% T 42~!8i1;xb-~r hk nclt mcpk?$ci b d$d a?; 
c.;indarlyy&~aEd U S W S T  CistoImr; wid (?;! %.AS 

oBi33 S ~ M I Y Y ~  ama. 

&%* @ i ~ b w  ~ ~ I % B I P Q I  

44. f.2 U .5 MEST shall lln~:#i~& h its ma@r f h i  Wrg dm- &! M ~bi;.a 

for A P&T Customrs. 

44.1,3 U S WES'Tsfad mt sefl w f&s~~59. wr*w any fPwdp~?g 
~ u - r  L$tkgs whY?wt bW @f m'mn @fAT&X U 
 discd dm nw 8Ifw any Phkd party to dm- nw&i?awll m m  

&J $ '\itrES/AT&T - %ah D a m  1TPW - $22 

FSBO'S 



gwammmt &ad he appmpnktcly crwkwl rb? the [/ S WEST Directory bstjr~g 
I%- ti S %EST wPU ~ J W &  _mvernnmt c&e i~llymiabon to A'TAT. 

&K 7 ti S WEST&&fcmsmi? bi& i& - puBIisherpuiAkks AT&T s;abs, s8pvia3, 
MmF M,wem% hv ~ W S S  a& r&b.ntiZ~I Ct/stamers, &?g Wjb 
Ewk AT&?'- h the cu.dwnw iniamah'Wu& ,wes of each dmtc~y 41 no 
&&q.p majr;%;'f, 

btf 385 U $3 %ESP"%?# pemha C u s t a m ~  tir, p E m  cm&1% iw Rwrr7ium ejsl%i@s aM 
@kq&y Wm, AT&T ~ $ 4  chitsped for Pkwniun, Bti'ngs a&Y?TJ.prjbPixy Ii$b'np @B 
U S WFSfs @ F W ~ I  ex~\ha$@e taw ra*s &ss afPe w t ~ d @ s a I ~  dkmwnt mh. 'The 

P w  46 

8808 



4.41.7. f (4 U 5 LEST sfpal emre a Shjnl party distn'builes appmp~iak alpha&&& and 
d , s s M  chx2wk (Wife and p b w  yge.9) and m@irg ~~ 1~ A T&T 
CwfoPm~m ef parity aaith U S MEST end USYS, ~ne)&ing p.mwidiny din?-, ql 
ktpm ssbBIMmnt of m w  , P X ? N ~ ~ ;  b) during aorrusl mass d i s t r i b u ~ ;  aIWl@ rrgeist 
C U S ~ P  reqb~esf. 

441.75 [in&ntbna?!y let7 blank ftar numbring crznsistcsncy.] 

4% 7, It; dl S VEST kw7l pprovirle the option of having CIE1VIRE.X uses l& wim A T&7 
pue;sse,s: CEHTREX type semias for resale. 

rjq- 9.17 ~bnt io~adly  Is8 bank for numbering m&~ncy.] 

44-2 1 AT&? g~sfs  U S VEST a n ~ x d u ~  l b ~ ~ s e  to i n m t e  Lisfings ~MWMM 
irpSlo jfS Dimtory M b n w  database. AT&T'sB-Eal ,s&W w e  of Pm uptkm IEw 
U S WESTS use of Ustinos and dissminatim f~ifiistiings tu &id paxtias* 

EWER:  

a Tmat Be same as U S WESTS end rrsr M n g s  - No p7kF &Amp& b 
needed for U S 'WEST b W a s  Wngs b dinximy puEdkhw or?dJw 
ifhi& parties. &I S W S  T MlilI incoqkmte Li,stihgs infomafjon h a@ existing 
and fui'lrm DiWcyy R&$@nue q@iaW d e W m  by U S VIES % 
AT&Taufhi)&es U S V ' 5 P t o  Wt and dfiswi ma@? kims?wM 
to dim;tory phiishe;. Lisfings shP& not h pmkrjbtJ w in sucjr a 
manner as to -sd.y9fegate end usms by ~iraft%r- 

OR: 

b. Restrid io W S WES'6;s DimloryAsWnm senfhs - P n i a r u m a t , b  
rerqwimd k m  A T&,T 8!! other JJSS. ATGT m a k ~  ibs mutt, ~ & % % 9 r s  - 
agffsments wilh U S MST aid PaW a& dwmy ptd&hm &-82j 

~ s e s  of t!s Listings h y w i  gimdmy r@isMce, U S PrElST & m' 
provide tidings to d i m c t ~ y  pubd-s ,/~:dL&i~?g U S ~ ~ 7 " s  &@%+ 
aR/iaee) w other i%b' PaAiea: wjfy aRbf thM party 4 ~ & s  .pmcd'&I 
A T&'Ps authonzafiof?. Listings S111i3~b mt b pmvickii ~ 1 -  W i~ fa&'a 
manner a$ to sgmgatff @m3 Ldea by cam, 

[c) U S W S  J&al&: @nlitied ta mtah J mi-enirn a&zatr"jd w&3 any d m  
pursuant fa su&pmguaphs pi) a& (b) abem 

L&phom numbm in s standard m A a  

4g.Y. 2 A T&P wi14 svp& ACNNI  



44-42? AIr&T rupmsenk W end trser infsmalbn p m w W  to LC S WEST is amumle and 
orrW, AT&T fumer nspresyrab that it has nrs/iewed all Listings provim tQ 
I/ S MEST iffdurding srrsl upj~r fet$ues.W msiric&cns on use such as nw-p~Mish~ti  
@rid m 4 i s ~ W .  

44.4.4 Air&? is mspons1'51~ fur dea!ings with, sgd on b&a!f of, AT&T's end ~rser;~ cw, t!?@ 
& W m j  subjects: 

a] +4!i and user accOunt ac3(1@, e.9, end w:xr queries and con?pl,%inh 

c) LXkkm?ining pnifacy n?quirnmi?ts end xwmkt)f ceding me? p&acy iMiEzlkm 
iFaf AT&rs ~znd user ir;fnnna?iion. if end u w i h 7 m h n  pmvjkW by ,AT&f' f~ 
G' S MSTdms not cxxrlais7 a priamrsg~ inc!PPDT, no piikacy ~t?sP&tims ! d l  
S~@Y. 

it& %hta &xi%$ %x imm. F3 S WEST %ha91 pwtlMs nanW~dhWicaQbw 
an a f e  cam@, ksib? U 8 W8f shall take aii mmn&b ~ M p a  

m-e b~ i : ~ $ . ~  worn dl@~~~@tg WOWS b+?%%ed'I OPI k k  d' 
$7" EM&$ ~ 9 ~ ~ b b m  w&m@! $~aif~bmd8%i\00%~ In Q& h&h @%!J 

$&?My m&m t3cuxmt.z 

Page 4.8 



" W s ,  duds, ~ d u a s  a& ROW mfur 40 a# the physicid tzadiiikks and kgai a h &  wh4c91 
$VDVK&+ for aixx?ss ta pathways across public and private -y. 5A4se i7cItabe @Rs, 
pcX& s~acttvnsnts, ducts, inmrducts, conduiZS. bu;l$ibg entr;snct? ikc@es, fwWngi e m m  
6mk8, agu@~mnt mms, mm&e terminals, cabit? wau!%s, &%+phone daxds, ~ 1 g - & ~ ,  
P@E of way, or ally other requiraments needed ?o create ~ P ~ L M ~ s .  These paWmF m&y 
rut1 w r c  under, ilms or fh~ugh sfr~@fiS, tmveise p&a& p ~ p m @ ,  ureniErm@&u?E2 
fsriikdihgsL $4 Hi@C of Way CROW] B tfie r@f f~ us? Iz~Tid OT 0S3t?icpmpi?ptii mriiab 
&&%?#, nr conWdIh?d by any means By U S LEST b @am ipsbe?s, duds, msiluifs b7d ROW 
or topmvide ~ C I S S U ~ &  EO ~COESS SUC~ p m ,  durn, COKMS-~~I~ RGW A ROW/A~FG~- 
u?&kr, o&, of pu@k wprb+al p m p ~ @  (indudiq air s&rzoe @a@ pti&ric w-ptW&# 
pK@e~&) snd &8/# induds the f+gf~t b use di~~~reh? space $8 buiidings, building mgr&%s. 
ap ill&t+ katians. 

o e m & ~ , & d u ~ ,  btrsrdawa'~. ,mir-&mh 
ztcmx$@m Wdjft) ~b A m m w e a r l t  and at &st WYJ' I1D tho- w h .  B afhr&~ &+. i& 

454.2 l&W& $ 8 ; ~  (79) Busin- Days adAT&Ts ~~t fwqmufk imhs, du*, w e *  
m !?OLE\,< fJ S W S T  &a!! ,DM@ aiiy i m e  b its possssh ea bit 
twgWijr;by the $r6tm-~mceMdI mndW7s &'stl& n?que&& ,&e& duck, rm- QC 

ROW miie whfblil hcfirding, LW mB i h ? d ~ d  fo, ltk sx&tema and cmc&m Qj' 
@em, &ad pahf, h.azarPaus sum- clfnhnhis,a&mz, or s z .  fi%is"a~* D 
tams&&& "abada&" under this A g w n ~ n f  !fB & in U S W S T s  pcqac~kn  a- 
%%?$, cw # mssonab!y ~btafnabie,, +a ffm pasew5m of an,-, cxm&~W, 
~mpdoyw, &mar, i%nanf of f. tl S S T s  &at hd& such kntmwi3Pj@63 w 
U S WESTS &haX #Be txdes drm, am&& o i r~WiNcx~t23a '~~~  
g?~,imnmnird cc?nfarar&aticm, maMw &e j@azevt#r,,nt ofq~r$w&rk&x~- 
U S WiSTst~d t.?& alkemW ducts; d u &  EW ATg7s 
GQD-G*~. U S *-ST shall albw AT&T $0 ,m~%krn any w & w ~ ~ w ~ W  E?& 
in\WgaH3nns, indwdiq, but mt  Ijul1it~cf fn, Phi= I afid Phw fl W # Y ~ ~ -  Her 
d~&~morats, as dS&T may &!ern b Lw n m  

4T.44 U S WEST !&a// a8er ifw use 07 such pks, ducts, m~?rlub& md,FiO&V 8 

17 1.5 U S MS7 sba# pm~i& AT&T rrot+di=!iminafmy aiccess b p W ,  t#m cm&d 
as$d RCW and arr)ll @&r paChwaja m artd m d W s  quai  b @a ,am&@d 
by U S MEST b dm# or to any other Pemort. Further, 5/ 3 !&ESP z&~3-m 







































































REV 12-2-29 

U S WEST INTEA(COM#ECTlOIJ, UNBUNDLED BdmIVORK ELEIEIUG, 
AIrIClkbARII SERVICES, WESALE PRICE LiST 

SOUTH DAKOTA 

~ ~ @ i ~  f i i i m t n  Par Laop (Ngte 3) $2: 1x4 

haenlafim Wtr Cmf~manw Testing, Fim US-Lif%x S ? P ~ ~ S  
ballitb gq'dl CCW1fomkanw Tmti ng, Ea,& m n a  LiS-Li&( m.PTt 
W ~ ~ & l w  Enstallatlon with Testing, first LIS-LFrak S?l&QD Cm*nal8d Ihmllation with Tealjng, ~at~dtiorul LISLirlk 8 x 9  I%$ 

6&& i2fiiw-iq and Baridfg~i! Tap RBRBOYB! (&a& 5) ~ . %  
unkimdm ~zm Lb-.- ----- hw=*a 

ErrdtMiw For?, Per Rmt Pafi $1 .$A - sitr.i",o., Ertd Office Fr~rt, Per Each Mdi!ior~al Perf $1.84 Ele 43- 

Avmkpa Per [Minute of Use, Per port 

YebHIcai P c m m  

Call Walting/Cq~nc~l Call Wait~ng 
Mstinctfvo Ringi~g 
Spmd Cali Long .- Susbmer Chan~qabfe 
@@tion Dial Conferenclng (&way) 
Cali FOWEW&I~ Busy Line 
all FawaIY1Ing Don't Answer 
Wl F~rwraMing Variable 
Cufl Fomfat6ing VariaSls Rerrzote 
i(;j&&S - Call Waiting 1Q 



REV 12-2-98 

u s SZW I ~ ~ E O H N E C ~ O M ,  USUB'JNDLED H ~ O R K  ELEMENTS, 
RY SERVICES, RESALE PRICE LlST 

$4.76!51 
$0.3937 
W.1289 
m.0562 

$12.75 
&y A T 0  be iMcerl m an individua~i case hs is .  

ude!t devdopmi?nt 
uncisr dwelctpmes?! 
un&r &velopmen!, 
urn%: &vekqc;llmeni 
u n e i  ckve!opmsnt 
under deveicgrnei~! 

> @&PW rsCurmg PSf4? 115 ~pplmi-bk far the firs two years, of the, a g m m n t .  AOtylr 

mat install B N&hqxk !rd&ce Wce br a CLEC or -1 USVi must 
&$ ko @% USUV MeMxk Ifi,lkWacz Cmce. 

1: %-2$4 W 5 '&EST is nrtt rew.rod to make rts mhmmd sgmms E V ~  for rwa!. 
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Attachment 1 

chaqps b8'led to s?l T& 7 for such services will be based upon the new ta~f f  rates less fhe 
wChWe whofesele discount as agreed f~ herein. The r?ew rate will krua effective upor: 
MC tt#i$V sftt?ctiv@ date. 

2-4 d Stt&se:dB@r Fine Charge @LC) wi!l continue PQ be paid by AT&T wflh~uf discount for 
Io~al exehanga line resold un@r Phis Agrmrnent. AN federal and state ml#s and 

n ~ u 1 4 f i ~ n s  fisswiated wiln §LC ~r as found in the 8ppliI:i3blif tariffs also apply. 

Z5 ,4337 w//l pay lo U S WEST the PIC change charga without discount associated with 
AP&T@nd user changes of int@r-exchange or htraLPITA camem. 

2 WTBT agrews $Q pey kr S WE,ST at the whobsah? discctu.'?!ed rate when ifs end r,ser 
ac&v&ta$ ta,cly sorvims fe~tures !hat art? billed an a per slse or per nctlvafjon hs~ is  {e-g., 
~A~;?~iwmus: rwdial, bsf cat1 return, c8JI back calfig miall trace, etc.). IS S CYESTs)1~1/ 
,tY@s~Cc& AT&I w&/t dataibd bilIi~?g infmnaficln per app;icab)le OBF stan&&s unless 
ctt&misk? agr&%' to by the Parties as nwessary to pernit k P& T to bill its m d  users such 
&%ti T$J@%,, 

2 7 wf~rtdon&iiy iff@ blank for O L P P T I & ~ ~ ~ ~ ~  coi~si.Ge.ncy.) 

3,8 Hanr~cl~rrBng 1:hEdrgffs will be bilied htts ~pjirowed by the Cc~mmission. 

1 '  m& f % b ~  &Xi!! & eW&&(@ rate &te-d[on t%le hsis nE setail rat; as 
clwruge(9 t.cr stxbscribers %;or the Tel@car~rm~=s1ici%~ia1is Service 
mrnasted, tsxc3.u&iug the poscrictn cb.exresf attributable zo my 
mrszteeimg, biX.IJng, c ~ l l e c t i o n  and ether cos%s t h~ t r  wi:L"h 

I ~ S T Q  as sp&%erd in WAC& fa& by fhe C s u n m .  UeB WE= 

mm@ies WM ~~ 
by AT&Tp an wpm Mwb 

to  MAC^ pi@pin~.~ WrPh 8% @KC* d I%?@ pm&w, ATd&Ts3a# mf tx@ rquim=T" 
WI1 $am b wkme or brm m m m  as a ~mWp1 b r  &atah&$ Laa! R Q ~ J ~ .  

2 72 t% S WEST shall WII A TR T and A Pa 8 is r&?spo%;&d@ for aN a,opIieabk d~sges Li'ar #xa 
mdaId wwices. A Tdk T shaf; be responsible for ail chaty@s asswia bd ssms Wf 
A Ti%?' t8s~I Is to an end user. 

,%,- Cafi&~$fitbm and implern~optatice~n Costs 

33 %J 8 WEW sIlS1lf b o b l i ~ f t M  to m8dRg ~ # % I Q P ~ C  to st8 e@m% wxwaary t-srcs 
iw ~&Ibn!h AT&T'o m q ~ l i a  f0 I I ' M L ~ Q W  md atxa~s to nmpeJpllt arW~z$od%, 
a3t $ WES% @Wl construeQ whm si uy %ID meet its g%cphsmY ob0igiaa~m as an 
itrmcprm-P LEC as o&red by %he ~ Q I P W ~ ~ S ~ K ~ E S ~  QP ledma! l m ~ .  MI a h r  

, bv-#=-r3*v,-w"%y"-"---- -- 
%kkw kist 0&4r ~ $ 2  p@ge 20. Pasaetaph 7 6 3 .  





SF? J%pp?r.& A aif&e&' to this ARachrnerPi. 

"I-? AT&f shalt pay &" S WEST a j-P,as?, wid wasomabQ m@lffar a 

G O ~ ~ ! & ~ J F I  b%@d rub3 ~ n d  as f k l l ~ 8 : ~  

'la 3lbtr Rmt t3Ekr Bt -p?g=es P5-f6. Paragraahs 116 and 120. 
29 Per E& . f i t r  at page 25, Pamgnsgh 208. 
2t Fer F'm ardor 21 *gat 28. Paragniph 227. 

e r  E ~ F  -tat paga 28, Pefag~yjr;s 226-231, 





3.3 At= rap&$?at,A'iFdT, and pffium? to ffw ri(~in\ments d fhe Ad, and FCC ab, P& 

7-5. r ~r&e ~ ~ b f l d  

w, what2 aw-, dQT 
c& -a% m&tr!e, ~%F~UB 

mj . w r  afisilttw GTK~ me=,p w g  kmr wt~g mtwm~~. 
~SJ 5 wd;m ~wt ~W&B JIWIM~ cP-m~ (WI FOMM 617 B ~ Y ~ W Y  m~1, 
CFZ3 F m r d  on i3isp), and CFllEPA dCa# iCcmarx$ ( r h P  Amwm) trd~iauv - -*--- 

1 

2 
Par' f;m C ~ ~ L P  a? page 19, Pamgrapb 145. 

r & pap 20,F%tfit~~j~6,5 57, 
4 Per First! OiWr 8% paw 79, Fsz.nkgmp~ 1% - 



1J gmMalks t  sewices. &i T& T may m8eii smh 
C U S L ~ ~ Y P I ~ F S .  that have puchased such mwices i z  

~ P N &  is a s@nbr$w Phaf 
rww s d - d b m .  ATgTshJ 

. : 4~ q ? 4  w3pxrav ,3@tb"hfrnrre ~ R I C ~ ~ W ' ,  AT&% Or AP&Ts a[@?nt,, SEE?// ad as the sf.'?gkle pcsht d 
: .*&%;I &% 4% &>d ~ A > . I I + ~ ' s ~ ~ v ~ ' P C B  lhEKk3, $;c/u&/?& Wi?hGXd /hl~f&kY7, s~&S, .%>Wke &@, 
;ae*- &kuatgts ju@wi$16ct, change o?t?%ts, mining, mainternme, trwbk reports, @f, mt- 
W,W ~w?r@t?g, MWj, ccWjof i  ar;b inqu*. AT&T'ohEall rr?fom its end users hat they we 
~ - i ~ . ~ q  ti A '1% T #at YBSOI~ ~8rvlces. A'mE6'r~ end us0s who imdwefleaHy mntblct 
r r ;i-:6'f $7 TWZR qw~fiibiy$ mgfanJing fiei; ATeh'T #& wJl& inslWcd to tofs&ci ATU.  
4.t 3 ~4.42 ST r~w' Y@LW,$ w h  ~mck,~tfien,'ly con@%$ A 78, r wWi8h qii@sPisras rt?@trlirtg PPbk 
rc 3 %E$ P smcxi NU h :nvtMed &I olt?t;l~ri%ct U S WES7.. ldchifig in a1s: A g m m ~ t  sMI 

Bwwi'f ~2 pW?& ~ V I ~ ~ P B /  Party from cd~swss~n~ its pr&u(;?'s and senkm wiih c d l s t ~ ~ n e . ~  
4 i~ B~C Psry who &xi0 .such i n Io r~~ f i i 1~1  C ~ T  w h ~  rn dim7Iy crn1t&ircrK1 by a Pay.  

" >  < 'I"' -~=r-'Rwbmbm"bmbm 

5 % ~  iJii~'4-5 g5$v&$$ B; 2g1- p&+%f$rwh 'I $7' 



,speech mcqMon as asrailabk? with o-r cwibnl cal2ing and C L B S  fmtuw; 
sa7m sst~ended a m  !wmike h caIEbw ama; (0 7 + inmL4TA toll G ~ # ~ M J ;  ($1 
~GC&W to intai.-4PA toll calling; (k) ,%ms.'i to intemlional mI1ingr; (0 jims m WI1 as 
Wrab (O/D, 1P43L7); Q) analog and dgfia! p*ate lim - all speeds; {(k) ~ f ' f ~ p r r k . ~ ~  
emfi:ims; (9 C E ~ = ;  d jm] %SDN 

21 S WEST mil pm- access forb\T&T m d  aW iPs end mtw customeis t~ a:: call Qpw, 
ir&-&&g &Pnd id???@& fa, t%?Ll, ?OO,l%@, ,%XIr ~~chi9np.i W& dial &?b"CW?d S&R~C% 
E~OXXX~. 

U S WEST ski61 imp- im mItm'&bm on msbmr's cxali,~~ (e.9.. t k m  sh~x(& rmt M a 
750 noin&@ limit on flat' fate d/i~). 

cU S Vk'ESS' will ,pmWe p~&.seM'p&n setrsrices for inftaLW~TA, &n the Conrnbb~? 
O~&FS Z h  pm~bion of Is p'&--*w, and &terLATA $dl ~ W B ~ ~ X X  it? am'amm~ wW5 
wm-ntfy wxyntg3d m&k&i aMprzxxdiirm. 

95.2 E M  OW@ f%&se5. L.! S W E S  sPtsa?Ypmvic& t~ AT&T the .-me and oRx P ~ ~ ~ U P Q S  
m&itWe 90 hl S WESrs end mes. i&&-w, kmt rmii ma& to, C l A S  MYWW.~:, 
G w m  Ck@hj &xWes, and A5M @-. 

U S  WEST w?igft~wk& AT&T its intraLATA toll se~Ece to AT&T for ma& a+ 
inFmLW?A fQs7 pllasu$s@n'ptiaa ks ;st ar/aihbfo. 

7 7 ~  tb&&ng pn%&~ & miwkx3s &/i he made ~waikbk WMXW ~sf&&w &1fn 
U S WEST: la) wix pa* pfmS@ line seieln&@s; (b) c#fywem&~k extw6kms; (c) fat&q 
~ x c k c a ~  .w!W; {dl p.W-ti%pM and mi&-porpornt sm4c.a~ (e.g. 9.6 k&s-56 
I t i 9 ~ ~  f-l B;S9); fe) DS-I <&XV&B; (0 0.5-3 S~?IW&S; W-3 WQ+&+ Q W G ~  
as/&&&%; fh) frmw ~'&y s&lljk3lif; (i) i)XeI sbvi&hed S E J ~ ;  (j) s tc iwd  &@dl sh~y~&ifs; 

sod (ir) ufht?fp;~k&? ~rv i txw as am made b d W .  



.5 78 Tnuy {rslrckzgse a sirtgb, an.y cotnbint.?t~ofi, or the enfire set of CLASS drrd custa-n 
$ X I ~ P ~ @ ~ $  arKf ?umimns. an a  customer^-specific basis. CUSS ftratures shall includ. but not 
m IW to- mI@r iclentitrcarron, name acd nu~nher; call screening; MI/ tracing: ~ n d  
WI~CV)MK a31 .back m busy S.69). il S WEST shall pro~~de to AT&T a list of sll such G U S  
~ b t j  c:wfmf foafu~es and functi~ns ~vittlin f n  (? 8) days of a request by A T;P T and s i ~ i l  
psv* i ~ m t a ~  & S ~ J C ~  Iict is/her~ ilsw features am' ,'unctions become ~ ~ d u b h ? .  

.e4& C&\ FrndlI 8mil~bnw Prognrns 

$ $ 9  t w a l  t$iwka5 pmvjdd to low-imme sub 
4 , - - ,.< .+,- 3 - . y m " s w w * - - ~ , , . a -  

@*izya h-@$ f$&%f &E $@@ fcQ. Parifi~rapk 155. 

ar % *$G'?f?&'$g%; ?+.@@3 g%$&~%q IflIQg 



& M s & @  ty fhe appnppr&te state qu&r:~;y kdy, i m I ~  p m g r z  such as 
iW&&r, k r W i a y  F i a i '  Cwtomer RnamaI Asisl'ince P ~ 9 m 1 ~  and kirk-Up 
Jm&ka fj"B~6~Wtary F&ml Customer FimnciaJ A~rsris- PPogran~'). W f m  a 
lLI S WEaT2w&c&er &$bk for &e L'duntary F-I S m " *  F;hanc&I 
M m  P- or cfhw similar sfztz pnx~rans chcmses to r;-%G& bast 
s e h ?  fbm AT&T, U SW€ST&&l brmtrr'inf@m~W a w - f i  k? U 9 WEST 
~ P r l h g  sutP:-fs d@ii%Tny p a m t e  nil such prcgans Po AT&T dm' K, 

t&?tArcW bmt w&mam~Aahkm a m =  M t  f h e p ~ m ' @ f ~ M  

4.5.2 aS S W E S  L M - e  a d  L~~K-L!! 

9imvkEsr U( S WCSY 
pm- 4Pt EPis%?, w*. lsIi*w 

serviclrzsL U S WSr w3 fcmvad $0 AT&T, h A-W &mat (#CBiCM 
inkxnatim ate- hf 5 WEiT m p g ,  a ~Y~EXX&&S prpgrir~ 
&air& ijbd m'-n when a L% S HIE ST,^^ cuplmihk an aqf ill S 
ts&pbm pzyp~'t;t d m t  ~+V%XP fo AT& 7 as ?t~& a ; 4 i r J f @ ~  
car&'. U S WE.- W ixqmafe h &&q mjf subs@ w@? B 
skWWr w&er b 

433 1 Urn SdurmM Gaming Car&. LC&e ten (10) Busii.rt?ss &lays after llm &b of 
ajlr & e m s  subscription fo .4TdiTSemice or sin tMwPy-four (24) bum after AT&T ?YW 
t?a%W if S MES? that it has rqokced PhL3 ~~txscdxzr's mfY@ cad, whichewer is eiaribr. 
US WESXwiB ternhate its e M q  tekph~rre lint? number-W,& caflirtg cads and wmw@ 
my U S W E S ? - ~ w . i q d  t&qzqkwe tm mH&g mrd n m b r  su-un? and PIN ( i ,  
a m  cmk) (TI-N') fm ?he L1D.B. AT& T rwy issue a LW f&ptme mlling card to s,y$~ 
c w r ,  u%%ikft?~ rh same TLIY atxi AX&T,sWl have @ht to enfk?r such TLN in W 
UDB for caflhlir;g cad vaiitjah'a7 puqmses- C1 S WEST will sss:um cesponsikk'Iity for MiRg its 
caSIkg mat a;ti& thaPqp&38?r befom the mro' is temirrdled. Nothiqg in section shall 
jx&M US VVESTfrwc Feminrrting callkg card serwke to U S VJESTcusFmners WM tlwlLU 
Seen c.&fmafHI' r.O 11L? a edit i i ~ k  a&rl:fro'ing to U S WESTS n~rmal Wdnecss pmctbs. 

4 Bmpt as pruvioddab~re, the Pa&% will coopstate Jn the &activa&m and 
at-tivisfion cf calling cards and will make reasonable efforts to minimire th6 Wm a 

---- - 
7 Per fie C3r=&r at pag; 19,1%trayraph 1 52. 
' per  st catnir~~ a page 20, Paragraph I 63. 



& 2 U S &*gtStS1"dl&l; not pmblbi! m T&T frm? issuing a new teIephone 
A 7% T c~tdtmnbr rr$liain.g the 65tam TLN and A 7'8 P shall have the 
Ti34 u% f41@ LIDB f d r ~ f l k ~ g  mrrd ~r i , f imdi~n  pupses. 

f 3 3 #d $ ~ a ~ ~ ~ : 7 L ~ ~ i ~ p m ~ e  AT&T fit? abilw to utiIiz~ Lf S WESTS LIDB 
W'mi~rtn. 

4 ik- 22 3 PE3T &xf# sraItd mgin?%wf&~ sq~,wrP available to AT& 7 for resold 
: W p m m s  such silppod for O S WEST end USIEFS. To 

!wfrns:j 6 ; ~ f i  bas Wrr m k r '  an avoi- cmt in tho. 
GS~ d1essur7t lhb COB! of 6i~cI7 ~sngineedng s~dpporf siball be b 

d tg. f 64" G OWEST 1&/4 ~tfiqr m$a&, ab a minimum, fcn*li~l;4ing 
@,,$A Cc3lC** &&2rts: 

f$3 At 1 m M ~ u m .  i j  5 WESTsImII Q@P for m.wb Bk? f~&1wu'ng PAL a 
W#AW: 

mwmtry &TO ,rucrm,%g 
Twcw wlt'lm .qmllWl 
Pkf $wC m&% W-@d on raft? grcpcqsz v&@ Bvaibbk 

.,. +i. *$ $8 #,$32 



OptAn of ah?-way sen&? on !tie line. wPlem aviswe 
@&~k aof mewrwd service,, Were avarihbke 
AbiIiQr PQ keep exktirg sami?~ te.!ephsf. nurnkrs if cutover to 
AT& 7' msak Iin!,~ ~ i ~ c 3 ~ ~ ' n ~  sd:rening 
Pmr14W d lRPom90n ~Xgif 07 
h&ih of Iniem?tim/ Tbil Qenial R t m p i B ~ ?  Torue, wabn awai!&fe 

4.10.5 At a milrlimum, U S WEST shad o#er for =sale ffae r'oICbwit9g 

fw ,478 T Wstmbrs directly b ftpe AT& T kX'mt01y 
**t. WttEYE i " m &  f& and Cdfw-2 



&:,1 &! Z? &Z$TWI~:T&T Wf wwk joht/y P i  suppot$ iaw enf~rmn~EJ3t a g @ y  requirerrtmts 
w&gK && l%& &?~18@ ?O, f a p ,  fm@$ djmd CWrd 0M8fS. 

3, .& 6 )  8 WEg'F" %ti## twk j&raQly *&Sh AT& 7 with r e ~ ~ ~ t  Fo prew@nPk~n an, seftkmnt of bud. 

P 2 &@if ,&& #fi~rn~# b U S i't"EST'f& ~nbrndsh7 c~mssaiy for #he i*ilam3 @&%ig, 
'Mvp &W (iltfx4)r ifiWr~~ml), m ~ i r ,  ~"raax'~~~f~~iiim~ and pt~.ir~P&%~ stmki.r~g aixxmd~g 
& irVP8'P"$ ~&r'i&&p~cm&ms, a$ @@?icr&d h @b eb S lVEST ERZRPB c m m  

&wt MlZ# ,r~.riklwh$@ b A'T&T When L4-8 MJESTs n~&/ umr or itw end usi~r's ,ww 

,Wwwp~%Wt, IY 3 WEST wi/lY ~~-3ndei.r ib &osir)g blP to the cfnd umr c4tWive we? Q% 
Btmrkd AT8 7% qffd user, s nsw ,w~dic@ pla:irj&~ or AT. T rqmsf sefi-h be 
Nu@ a& uwr, Ld 8 .Sn%lE,58 will js.%o=d@ Oil PC AT& 5-for 'dm4 .p;xxflakxv of iPe 

W U . %  pwkC%14@$ h;t#@ Ary'dT~m.2 MSJ?~~ h no event, sk l  kYw ~ ~ M O P I  o)~&!'I end user ih3m 
rJ ,@ 7 a!us@ e ddmnrk~~tjon of s@wim QI*~ &,3n as sp~"ZmI& p m 1 ~  br 
m it3 it is u r d k ~ t d  $hat A 7'& 778 d-ion to ,quest a clmrgje ri UP 
-miiw mwiWin b d WUS& 1~nb19ndIeBT bop] at "rmnsjlbn" ma)! inwh a bw 
#W&iw Wdfar t rC~~ 7714) pPw&ir~g may ha Wfi& by ~ g r w m n t  d trrFe Pa.%w. 

2 I i $4 @&%T &@ l%~ctify A 7%'B@y PBX ct othwr pax~sses as egl 
4I'G wf m % s  i'a a m f ! w ~  ram'@ pmvila'er. 

;' 3 
rxmmcB cxd@;: as app'opriafe. 

P 4 Pgr3im fft~w #?at fbuy bid// work coopr;rti~/@/y to cievehp tit 
@41%wM &mIWb b the3 PranSfw of such accounts that are in 

$ +'i M $ br/QSlt Will provide to AT;%Padbbarice ~wtiee of the a 
Jn tgxwt-hnc@ %~ith Part A, SMiion 23.2 of ibis 

10 NID ;bvtofi! U S WEST in 





Attachment 2 

$W-~F,  $en& Gf$stxm,ers $ha// be permit?& SQ refsin their cufrertf fekpham? nl~m.&is if they 
m A%,@ if fMy &E?j nai charwe their ~ervice address to an address ssr& by a di576rent 
q*$sr&t flw- U S @EST sh&/! take no action to pfsvenf AT& T cusfom~s from retahing 
t&w mcmt t'&b@r~m nsrmtpes. 

4 -. - T*-"- -,-.r, ..--"?-;wt-*-"--" 

'' F%@ Fwz C%Wf Ut pa@% 22, Paragraph 176 





S&W&P& abll appy to eech ppgiwisbn h Attachr~ent 3. FdIum to -ff&@ 
@&~mm: or inchiddual slsbsmfims 1. I - 1.3 &iowr, st'ral! rwt be cnmtnted fa %,II 

rrP fp fb AG:~, U S WEST skraII pmwide nmdiscrin~imtsry axes i%e neMW 
~t~.&tmps qxcifiacl if7 his Attachment 3 af any tmk~ykally feasibk ,mint on rates, ItCms 
md cmM@m &@0 am just, sewsonabk sand ~londisc~rnh2~ry.  

*,2? !-%T . p~pms  @! ;flab AW&e!?men? 3, "rates, ?m!s and mM&kans &at nre just, reas- 
Pur)i"shzN mean that (0 such abws and ccmdii"io.ns are ~ L @ I  iia qiliai@: 

&nd oonzjilions ihaY e6 9 YdESPpd8'dwd6?$ b Itseft sf, (iij wfwfs it is lecheohA'y 
i71\1B~j&' OU/& ti31 ri?S iPw c~dif ions BD A 3'& T, ~ E i 9  bm?s bard ~ i f # & k  &% 

N&?&I& 20 .ad r ~ ~ M & i n ~ g  CL~~&PS~ 

3 WaC@9&W&nn~ any pat&m@rfce $tp$p&d set Ibdh liri &is A ~ a c ~ ~ ~ ~ f ,  41 5 bddE6'T wgi 
. t % w m ~  s& forth h his A~thr ) l~ent  r'o A?&?' wi4i the ie~,a/ t ~ f  setvice Q Z ~ ]  
.iaw;r &Q, PBX$ A 1;Ur &is A g m ~ m r ) ~  



gu s %%Em w m . , m  

2 ,-t Far E~cblljrk Elmat,  U 5 WEST ~1.~111 p~owide the Single P o i n t  
cf T d m T d m  ('SZOT" .'P) frame us a d-catian point as dnrscrib-d 
i~ sec!r-imx 19 L%Zow. 

-*-A 
, - 

' PET Firsf Qrm a3 paw T2, Parng~+ 83. 



re#?? $@.%&@!ti in#aj set of Natwk Rbtmnts Wich AT& Pami U S MESP 
d m %  W?WFM &$ &' 3&3 Efi01:$iw 0 ~ s  sf fhis &=.men;: 

-, a,. -.-- ..-- --?- ----.. -..--*---... 

' P+i~.jtk#%~ B Rw ?e$qPiV? Cdt%e$it iWisien, the BavPies agree to this addition. 
* %s3iea %) ~9.p Et&h C t W  Pmbion, 3-te Parties Iwve agreed to elis, 5iiodiimfjw. 



4.2.3 

42,1,5 7'2mbm SWhm shaiJp~!w@e m n m m  to 
ku- A?&? 

42.5.6 Tardm SLV- shdtpmd$e a 

/ m . w n e n  S 
Pi&@, P ~ ~ d - ~ ~ & 4 ,  

4.2 1.6 7m&m Swb'Pi%g shad pm~lpe mn!.rectiv@ to FP'SPs 
am dt3pk71t,66 dnd ti78 t~nabrn is used for 91 I; and 

4 2  1.9 P'&m Switching sixili provide mry&ipv to 
umr#M@rs, 

4.22 Tae&m Switching sh!ll a . p t  CQDP-W (irdudmj the 
miffking h t ~ ~ o p p ~ ~ n s }  k @ m n  em+ ofiqas. OUEP &nd 
am' CLEC s m .  



3 3 T@~%%rn $,@chiw sbil p ~ o ~ ~ ~ ~  4oca! tarrdeming fi~~ctionalJrfy hsi'wmn ~ IVQ (2) erto' 
atfiL"&fi iricI'MiPfp tw (2) ofices belonging to dirsfo~ent CLECs (e.y., kfiwt?n an 
ATdT w m t  uf fb  and Ih$ end oHice of another CLEC). 

43-4 P I Y K , ~ ~  23witchin.g shall prBserve CLASYUSS features and Car'ler ID as traffic 6 
if,il&@s&. Adrl~ior1~41 signaling hfomation and rquiibments are pmvidd in 
W i m n  15 of this Amchrnff.sit. 

4 L',d r'&w&m SwifcAing shall record biiable @vents and send them to the area D i l l i ~ ~  
m n & ~  &sign~!&d by A I& 7, 'i:Mi~r)g r~~uirenlerrats are specified iril APtach~?f!nt 5 of 

2 LJ 5 IYEGT shall perPom routine testing and fault isalafion on tho ufidedying s & ~ . h  
' 

pwvkIing randbin Switching and all its i~?terconn~~ons. When tw$uest& by 
AT&% Sh@ r#s#86 ar~d reports of the testing shall be made irnm&ktely wvaiMIa to 
n rigT' 

4.2'7 Whn r~quwbM by n4'r&,T, U S VdES? $ha/ pmb$ta I'Q A78 T for re!fic?w 
~r"Pomanclt3 G ' B B  r@g&rding f'afa'ic cI1arac.2erisBi~ or other m~asurable eIei??or??s 
will? r e , p d  to A'&$ T f.~ffk. 

it 2-8 P&ncJdwn: $witi:I~ih'g $l.tnll~~ntinl c~rlgesbn using mpabiIiti~s such as A~~'Io~matic 
Cr&@-qtikm G~fltrc>I and P4@Wmk Routing Ovivf~ow. Conyt:sEion conmi p10rsiW or' 
fntpa@d cln ATAT fmfiYc shal be st par@ srgitb confro:s h i r g  provided or it?post?d 
tm Lf 6 14E5T tm#c (@.g,, W S WEST shad fiot bloc'& ATRT traffic and leave its o m  
tmfh ~~na f~k ted  or 1~8s &f&~d:l. 

4X.9 $witching sh&N rout@ caib $0 U U SES'T or b"T&T andpints or piatfonns: 
(a,g,. C?$wntocrr Setvices and PSAP) ow a per call basis as desiynafed byAT&T. 
@ffiiWi p!Pmary em' ovediow roidjng pJian3 br a1 infetfaces atrailab!~? rvh i i  i'he 
Li 23 WEST switching ne~twork shah' be mutiia//y a g r M  $0 by AT&Tand U S VdES7: 
SOW> @&ns shali' mget A T& T reg~lrirern@nPs bf routing calls W ~ ~ u g h  tlw bad 
~ M f k .  

4 . 3  $0 'Xkiohrn SwiPchin~ shIE ~PA-BSS or$jfinaf/rtg to!/ fr0e traffic rec;eib& fnw7 an ,47&7 
swim. 

42, f 7 in g~qqxhpt 91 AIM trigg~fs and f@aturbs, T a r t d t ? r ~ i h i g  shall probide SSP 
cmpBH'!ifibs when these capabiiities are not avail~bje from the Loaf S W i q  
nleC~aafs Elsrn~nt. 

9 2, F2 Ti,@ Local Switching and T~ndern Switci~ing furplrtion.9 may be cr~rnbined irl an 
o/u'ic:ff, if this is dona, both Local Switching and Tandem Switching shall prow& alE 
a2 Ihs io~u"ii~flaiify rcqkuired of each of those Nehvork Elements in this Agreament. 

2 rrrf@nk% Rscyuir@r,rien!s 

41 3 7 ?'%tn&rn Sw!tchin$ shall provide interc~nnection to ihe E9: l PSAP where i~>e 
iiwaiying Tandem 1s acting as the E9I 1 Tandem. 

4 32 T&#&~YI Gwle'ching shal intarconnecl with d b d  trunks, to all carriers with which 
V S WE,87 intemnnects. 

- 3 ,  I) S WE87' she// provide ill! sigf~ahg nac@s.cs;ary to provide Tandm 
f c ~ $ i ~  OI t@&~ii? furrctiof~ality, 



484 Fi?r&yp/kaW csll . W s ,  Tandem SdHchmg shall Mtb- W h  AT&;Ts st&&. 
using tWwwy trunks, for traffic that is tr;,mifing via lhe U S 'dCESTnetmcrrk b 
inf&lrA or inM7;4 carfiep-s, At AT&Ts u q w - t ,  T a m  St&&@ SW recad 
ard keep rexxtds of &aHc fix hs'!Iiny. 

4.3.5 At AT&;T"s m71te5t, Tsndem SWhing W/pmv+i& rewenkw routjng cd Ira* a 
g&im tnunk group of groups: orjm ar~)fYm- 2mnk guoy> or group aix:m tb tBe 
mdwdofcPSy employ& by U S WEST as &zsignats.t by AT& 1 

4.4 Tampn 5M~i@ shall meet ~r be at the perfom= level i%at U S WESTpmvlber hsen 
as b each of mqtliremnts far Tandem Switching set forth irr the fdkwihg t- 
l T ? f 8 ? 8 ~ :  

4.4, f BgJY Calmrv.n&Mr*s Resea~ch TR-T'Y-OQOSQ 4ssue 2R2, Tbm&m .Su@*mPit 
Juw I, f 9*w; 

4.42 GR-M5-$QRE m~sdng CCSRilS; 

4.43 GH-1429-C'ORE for ralj rnm.agern~nt Peafures; and 

4.4.4 Gfi2~E3-COFE and GH-2902-COF%F for CCS AEAl hterr:c5f~nec~on, 

3. f (1 8 W S T  bwll pmvkh u~pbrn'k2 QCX~SS to U S firEST tm.p?srnissh~n %a;eilIi8si beWrt ttmf 
af&&, mid dkxs and ttre t a d c ~ r n  switch, and the fan&nn switch and ewJ cfhw, fbr 
m1.r$%- WaJ calls, Such tmsm&siun fadIit& wwld be sh19r& with L/ S 'W;5ST &M,w 
@@ia&k Mi% ~ik~i"'cLEcS. Tmnspd rotding shall be on an k.hnticui ~bsis as fiwodihp & 
prfcanM by U 5 WEST, prod-ing ths sanie eifkkncies that l I  S VIEST ~rn,&735 for hWC 
&red tmqwI s W  meet He twhnicai' specifi~rations as itemized belaw f a f  & m m  
T f m &  

2 .  f U S WEST ,l;lxall Be respcrflsbb for the engineering, 
of Ha urdewng equipmnt and fsciiities used I0 p 

5 . 2  In aiccurcim~ m?h Part A, Sw15ans 52.5. I and 52. 
mhimurn, Shared Tmspopt shall meet all af h e  req 
fc~ilc~viring t.ehnicb'l ,w fs~em-  (as applicable lor the tmn 
w d): 

5.2.3 PIN,${ 71,1 El1 - 1994, Amesimn National Star?&rd for Ter;omvn~!nimb~ns- 
Syr~hmniz;siicw i ~ & r f i ~ ~ e  Sfandad Pedamrtce and Availabilify; 

1 1 1 4 5 1 1  -.- 
' Pumw2 fo 1% G@&$ Grci&t Decisi~rt, the Parties agree to Iftis modification. 



ANSI TI. 105- 19$5, American National Standard for 
?%hn;lrnuua&tions - Synchror~ous @Pica1 NeW~rk (EXWET) - &!sic 
E;~jscrlwfian includjng MwltipIex Stmctum, Ra!es arsf Formats; 

ANSI T I .  ICE.01-1995, Bame~can Hla&k?a/ Standad for 
~ & k D m ~ ! ~ f l ~ & & , S ? ~  - SYE~~OPWJUS Ba(t?fv#0& (SmkT 
Wutmnaiic PrvP&~n Sdching; 

Ah!!) YY. SE.@-d995, Ame~&afr NatilmJ SEBntdard for 
T@EBWI?~W&!&%F&B - S ~ I ; ' W K M S  9;,pfi&ii P~BWOIA' (SOMEv - 
Papb~d &ppb@; 

AfiJSl T I ,  llD5.&3-1WI, km&an Ib'aImbal Sandar~i for 
Te,Wrnv~m- - Swfimms ePp!iml N(~twci& fSWm - ,IMdx 
at Ns@mk I T Y @ I ~ ~ c ~ c ;  



5.2.51.16 ANSI Ti. dl 7- J,Wl, dirr6rican NatiwmJ SPmiWd for 
P s m o n m  - Dj'giI Miamm'y - UpEkal3nte~tm 
E$x&f~~C;om (cWNm (;SiqIe &~&#k! - ShrY Reb:PI); 

5.2-519 dm R m m m e M g m  6.70i. Pd'ew.i)~k rmk it~terface for tks 
q-mous a&i?d h?e~i;'rr:ity (SDHj; 



i t 1 hPzt44af 7"r&mpmf b s fmn8rnthiQn pafa hwwn any of lYle fdlcw~~w: LE S 
'@F&'P# we-* 4&3 WESTa%* WEm &vnf~rt, hu S WEST tandem switches, AT&T mmb points, 
@&P & q*& Wks &9$ mbmx&&npb mn&r RXs.  

2 8 U S &ibI%T Hwfi Q*I' &@kt& Trai17spTf in each of ak~e foll~wing manners: 

a 1 r iiVPsfr 8L3mk%tM Tmtspft ks pr~ld&d i? s~li'inc~unle: 

%,2,14,Y tmns,M$sbn ~~r1ipm8rtt such as miultipkxers, 
R~$M~P?F, wprd mgbwmtots; 

X j ,  4-2 iht$@~ttOIfiet? t~nsnissiun fa~"i/ities such as qzMmd fiber; 
and cw:~&E e&Ie; 

Is: fA.9 mb&nf flq~biptrcent and f8cj!itim i~emssnry !CI s 
~"~5*ao~d?im: and 

9 ' ? ~ f i ~ i ~ i  R@wImo~& 

:'& WWfi ,w@ &rih W)1~icai riqu~rements fur a/! D~dimt~2d ;rmns,onrt. 

7 f hbd'lratn W S WEGT pmvjdes Dedicated Transpovd (e.g., DS-I, 
Yt&~?sporf stt~!! be AT& 7' des@naR& traf%c. 



7.24 When $hj&caI ~Wesi;ly is IS?C~.~S~& by AT& T U U WEST shalt pm- ff PE 
mamy13 f&ts&k? @pW sepam&n befwxdn tmnsmisi~n paths fa-sJi f&s 
9rnd'qb'pmnP fom?c,~.5 r~~&mt&e =teed to q y  AT& 13. 

Z2.lti.3 S%!ET m&~d .jf.e mB$ h .i%x.om~alplce with AW,SI T I ,  I05 a& ANSB 
71.. 1#5.@7' end gahpPbI rnniedms p r  AN!%! TTf . YkB. cX3 (iP~It4d::ng 
wfiwc& M@rlkxs)- In gwtit~,&r. WI.5 ,bas& STS-7~ will be the 
~T&@CGS a3 AT&T fie; 

72.8 Lfpm A'Sp&7'3 P ~ W  and w&fe avai1abk. U S WEST 

W m n i ; v ; d -  or e~~$a?iv&mt intedace in d7e same 
immxdtaw cams. 

7i?, ,:X? U S' MFEST&dI a@r Cac~&;aYsd Tmspoi-? Pcg,zther w,th 

17.3 '7pchn&I.R~&1Fmitlimm fop lkckated Trampa  UBngr SONET Twhmkg~ 



'fie 3 t !.k&t~I ~kar'hvjpr' pr0vit-M as a syc;ti?n~ shall: 

F.3.7, S k sjrrckm?ir:& bwifh a pi-iimilty Stratum 7 level liming source; 

3 3  X.2 cberm tmhnhlly fe&sibGe, provide SONET standard LrlPdti~ces as awaiIabIe 
rfz tM IU S WEST newc,.li ancic~~~si~tent  VIM g@neraI& accepted hdustry 
stan&& 4vhkh pmprJIJ inismior& wBh SONET sfandism' equipment ftvrr~ 
DtMf vetaclrwrs, inchding, bui not limited to, SONET standard section, Pine 
~ETdptfi $k?dc)rnhaha~ce mnoniton'ng, ~nainfenarrce sign&, dams, aid &ta 
c&srrpek; 



7.32iS wiwi'c? 8vaik&$Eit prowide ekergiwo pmtcxtia? sowjlching MIfi a ~ ~ l e  ~ $ 1  
jl 

b restore delay-W a &&L@ st~fi.i@ of lTve {,! misrrtes. 7his mquiremert? 
1 ~ c i e s  to line switched ring:; ~)n/y; 

7,3.4!9 p m W  nmreoe*e pmtedion switching. TI?is 
path swPched n'ngs on&; and 

7.3..2! 70 adhere to the following a war7al .pilily mquim-mants, where awaiCah&f b 
&fined k the technid referelm set forlh in MM 7.4.5: 

7.32- 1'0.7 no more limn Q 2 5  min 

Z32.102 no rare than 0.5 mhmbs of urwvipl1W/@ p1~y&~s4r 

7.4.2 ANSI 7-7.1 79-1994. American National Standard fo- Pel~comm~mica~ions - 
+3rhmmus Of~eiCaI Nem.rk (SONL- - Qwrotibns, A&ninBtsttiun, &1n?em1X9. 
sm Pnvisiming (OAk?&P) ~uomrnun~fscns; 

7.4.3 A!'diil TI. 3 79.0 5 - 1 =, American Nafional Standam' b: Tel%mmurii~ftions - 
S y n & m  Oph-A NeWooJ; (,SOrd~i) Ojxmtims, AdmirlistraOci-), A41rintersarm. 
ano' hu6tatoing (OAPACEP) Commmicafmils P I Z I ~ ? ~ % L ~ ~  Switching Fmgmnt; 





7.6.9 l22S ,d&4 ewwfinu~u~s& monRor pmt&c& cjcufi packs and ,miiumhnt' mmzm 
kx&L@mrnt. 

Z6.18 W .r&8 autcmficali3, switch to a pntectior~ L:~E~J& pack on detection rui a dab,- 
w dqp&riion of nc~~mal c~pem:iosl. 

$ 5  I I fM=,S qujpme.'tf staaM be quijped wi lh  a redunchnt powar sl~pp& or a bafl~y &a&- 
uip, 

ZE;, 22 L/ 5 L'irESPshaJ!! hsdve avai~Wle and uulize spare mahtenat?t% kciliti@s and 
a$!&lnKHlf rx iwswy fa~ ~rnvMonin,g repairs. 

7.8.13 At A7'QTs @Wj, Li S WEST sttaIIprr,vic&, WME avadaak, AT'T  mYh r d  Ctlw 
pew'famm rpxrniiwim end alz;flr &La c i ~  the si.naS a;'d the cofmmenfs of V !  
imkm equ@.mertC k d  to provkk* DCS that .kwaiiy impact LW &i@l impact 
PIT&. :rs w:vkes. Ffli 8~irn&~ this m v  imI& han'hidze slam &fa and fmaiiy 

7'6 74 .& AiThTs .ub,M, LC S WEST ski# provide AT& T ~witt ,  esb tinw ,abiIiip fa1 ri4iaPe Itmts 
C~PP inC@wfd squipiwnt us& fol test #I@ sigm!s and I% ~Jn&~@yi~g &."&@E&~S t&& 
tic p 7 3 H ~  rKS, as &I as ~€h?i- inRbgra!ejd bmtk~mi'iiy for mutihe 2st fng &sf 10' &u4 
.kx~k~Ym 5i~BjdM~~ 

7.6. it5 W D ~  sx.$Wb, W2 shall pmcf? SON&-f to a s y . h m m  pfewdy  b W q  
&+g., STS? f~ DS- I ou S T -  I' to DS3). 

7.E. 7 5  bWicre ~ ~ B ~ & W ,  @C=S Shi311 p@om apaicai b ~ i ~ J  convf!rsI;rzn ~rhe re  
km#tkPj4m~ &q.r@mt?nV u56Q to pmb$de coniatns upiXaJ i ~ ~ t ~ ~  or 
,&m'lkh13h ('e.g., Qpeal &~&s bvel3, i-e., L%-3, inkrfacw a7 a Eh'5S At?]. 

7.6.79 DCI; shall m-hx bwr ~~ channels onto a &3kr speed ir?@&@ am9 
c % w r r m x  h@mr spmI c b n d  m&b b ~ r  sgmd iittepfanes id4' c.t&gaW tly 
AT,! T: 

7: 7.7 U 33 WEST WI p M  phy.~@x%l iro&edces on Q,S-0, DS- 1, artd VT! .5 d w M  
mmfl&* at iefFe BS- 1 rate or hig/?er. Irk all s&th GWX.~ .We  
jnf.erf;sas s"rryJf& iii cm~pfhm t&h appcabb EklYcort?, ANSI, and ITL? 
&fKhr.&, 

-- ' ' --- 
If Pu,?mnt la !he Ei$?Xh Ga[xtif Dwisian, ttie Parties sgree to deleta the following: 'and ATWT". 



. .-. +*- ~ - ~ ~ ~ ! ~ - ~ ~ < * - -  

' FAk~%iua  to me Eighth Circuit decision. h e  Parties agree lo delete ih 
j lPIrrsuanf lo %he Eighth Circul Decision. We Pa~r?jes agree to delate t 
' -  f"~rc~&fil to %'in@ Elghth Circuit Decision. the Parties agree to delete t 

thq bbg@sTf@-y&T - South Dakatcr 1 r'7198 





SuMivideiY to each component as detailed below. 

8,4.1 Loop C'on4:enPrator/MuItip/exer 

8,4.1.7 Definition: 







8.42.52 Puwx+rrJ ta a $am Fkk R q m d  br untrwrrcKrrd fm&w or 
U 6 '&%%?S&fiBl p%~~i$i? AT8 / J ~ ~ /  RCZWS b &@ 

FDl a d  tfw tight to mm*t #e Lttxp Fe!eckr to the-FDI. 

84.21.3 Upot? rap& &m AE3T t-egafrfhg D spxikal;@a, U S BYES?' 
s b U p i ~ &  hbmwSm on F&-r 3fi~lfiPK) lntedztew QFDfd 
M h  a o"saxmah4e film. R s L ~ ~  h&mPkm is aw'ht& pigfpf 
US OESTs, p t " c ; h  . s i ~ ~ *  sjs%w?z it must be wi w w & I W  
@ AT8 T an W, sane tern5 and cWaivnq as it' is a v % M  & 
U S WEiW. 

8.42 1.4 The ph@-al mMu.w d fd-e h1yq1 F W r  my'&- c:ogrp$~ 
tw&tvm' p r ,  or sing& or muR-mctde fiber or &bar (~"xDfing 
h%noI(p~im 7-0 ,the e#aer~P U S MEST agrees to provide 
fs;ttiIiCios fhar' dfi6lr fmrn the exissing, ths irnpmai~'pn of 1~-2&1 
wmtn,&n ohaig@s stils' be app!M a5 spe~:if~ird in A!fa~ZrmrpP 
I .  12 

&.Q;;3:2 FI-it'mm for Locyt F&r 

8.4.22-2 U S WEST &aii prowid? appropriate powr for dl sll@ 
efmxmts h ,tb& L q  FWar. U S WEST &I{ pmvW a?ppw&f8 
power hw a mml QM sou~m, or f m  a cornmdd AC 
w m e  wiM nWi%ers for AC: k DC wns/liv\,sion a d  &hmr h H @ ' r 4 /  
Mck-up when 98 ~~quip~:wnt is located in an outsWd~p&nl. R m f .  
l"~nwira/ ("Rn. 

-.II---il_----- 

'"wu&zx ta Ifw El#*%t Q r d l t  DeC;iio~1, fhe Parties agme to the addiion of this language. 



In addition $0 riqtsirernents set forth in the abnve, AT&Tmy tequh? 
U S VEST Po provide copper w&t& pair Lmp Fem&r r:&ii?db(r tvy my 
intervening equipment (e .~ . ,  filters, load m'k, and range ern"dw3ernx~:,so &&l 
ATElT can use these Loop F&-m fix a variety of seivkxs &! afmdmg 

8.424 Additinmi Technical Reqrniremerrls fo; D.9- 7 l?x1rditioW Loop 1 ~ 6 W r  

In addion fo requi~rnmls set to@ k? Met above, AT& P m y  c~ksig'uft fh@r 
the L m p  Feeder be comditimed franspcir? B DS- I s i ~ d .  The racjuimmtY?S 
d c r  such Pmnspafl are detbeci I'sl the re&- &!ow n &xt& 6-42 ;FA 

&,4.25 A k d d m l  Twhrriwl Rq~'d .mm& for C)pksll Loop feeder 

In addiitiw, b'o the Pewpuirernen& SH forth in ths: afrow, AT&T m y  dsdp%@ @&1 
Lmp F&w wii/ m r w  DS-3 and K - n  :isrhasm 'h" rS d&r@h Pis &-f 
reference h S&R $-4 7.2.4.41. 3& mquia~mnrs for such t j a m  &JB 
&fir*d in the r@f-%fl=es bimx 47r7 Sx36m E42.6- 

84.2 6 In atcomm w& ,Sectims ,S2.5.3 and CP.5.2 d Part A d #& 4 t, 
U S WEST shaI offer L,wp f = d r &  mmm & %I& muI*- mt 
fo,% h 3~ fdY&ng T&,7bi RePemmrn: 

8.4.2.6.7 iWIcore Tech~ical Requimrmnt 7 7 ? - E ~ - O O C 4 ! 3 .  ksw 5. 
TDxemtnl1.993. s e W ?  7 for RS- 1 ifite9fhw; 

8.4.262 Ekiicore I??-JIltzMWW, Fw~stEQ,naai Criterk4 for &?gidal I,* . 

CaPrier Systems, ~s~Y@ 2, .Iar~~?a"y I B . 3 :  

8.4.2.63.3 B B I ~ R ~  TR-Pd.W-CQ0393, G ~ ~ r i r ; ?  6?~lq~jtm~bnI!1 fCVf&qPC 
Basic Access D@itaI Subsc~bt?~ Lines; 

8.4.2.6.8 B d l c n ~  GR-253-COREr S y n c h t ~ ~ ~  fhlETW 
System (SONET', Commm Gsnark C & B ~ ,  

8.4.2.7 Interface Retq~:irenenfs 

South Dalrchta 117'/98 



8.4-2.7. I,? BS- t Loop Feeder shad terminate m a DSXi. 
RCS l/O or  DCFXY1; and 

8.42.7,2 Jn am*- W? Sections 52.5.1 and 52.5.2 -9 Put A of fhis 
i4.gnw"rre1tt, Limp Feeder ,'liin~fi be equal to or at the same leva1 as 
ff S bEST provkias to irsd"w .each of the app/ic&e inferface 
nx~uiwmenS set fwlh h the Wwhg t&hl reberer~c8s: 

&#2-7'2.1 WQcwe T;R-PSY~WSXM, D@Pt Interface 
i343twet3t7 LW SLC 96 iWL@al Loqg Canier Sysfem and a 
LQC&-DXJ&& S~itch, kwue 2, Aug~st 7987; 

.(3+BZfLY? ,Qe-~ie TFa-BJWTWm, Integrated D@ifa/ Law 
Carrier S f l m  G& i3egi1i~rnen25, GYfbjectiwes arrd 
h&w%ce, ;sue 2 Dw:ember 1992; Rev. I ,  Drxembr 
1993; S@pkfwnt 1, a ' W ~ r  1993; arrd 

8.42.723 Be4mre Integrratcs3 DQibal Lmp Canier Systerr, 
Ge-~erk Reqt'im:idwi&, ~ ~ e s  and Intn~a(c;yv, GR&I% 
m R E ,  { m e  I, Sqtbrnb,or 19%. 

and fht8 &P7W ikx29 an tYk3 suWn'b67-sM d .m FDI. The ED1 is a &:vice &at 
m@RtlScx; f&i? lk@&utirn W h  a& the Loop Feeder, alwl cmss-(XInoects $?ern in 

8 7 -2 7kPZ1 D B D ~  m y  I?A@ capper twisted pair, caax cab&, sin* or rnuWmcrc3e fitaer 
GF& m&& w t ~ r  f s c h n o ~ ~ .  A combination thaf includes P m  (2) or mne of 
kms& m& is tiiw pos.s&. In mtain casts, AT& T' rmy regmst a copper twisted 

the Disinb&.on for s e h s  $hat 
a i m r  Pan a copper fadiy.  To the exfent U S WEST agrees to 

n scct.;On of Amchmnt 1. 

I..%,.V"*~-,? s.d..IYI ---I*I.* ---- 
'' k&u8i:! $c$ T- E~wth Cir~Gl i;liWo'rl-, $be Par%*~ agree Yo tine ado;ton of this language. 



92. ?, Djsihblititrn shall be capable of transrnrnjny signals fur the foliaiwit:.~ services, 
reqlasstecb by ATELT: 

1 8.2.1.1 fw@wire & fowwire analog voice grade Imps; and 

9.2 1.2 W ~ - ~ r e  & four-wire; bops CUnId~0~6d to t~ansrnit tke digital sigraab rmwi?d 
to provide digital sem~ces. 

9.2.2 Disfn'tiufion shall traxsmi? ad signaiing messages or t ~ w .  Whem t& Distribuikw-1 
i~:Iudes ary a~%v@ elemnfs that teminsb an-y of the signaling a- tcmx?, 
tf7tase messages or tones shald & reproduced by tlie L)isi&uh at ti% ntedams la 
a!? mjacant Newor& Ekment in s format fiat maintains the intqtity d d .s&xiihg 
massages or Ynnes. U 5 WEST shfl not interfern wiftr AT&Ts ability b wpcwrt 
functions associated wW1 pm~/isionr;~g, rnaifiewnc~, peperformam m i f o , ~  a. 
feSti~7g of u n b u ~ d l ~  aYs:dhution. 

8,2 3 U S V1fES7 shasirl not intedere miY7 AT&?% &it@ Pa, suppi? fuWby;rs &ssminf&?l 
uvith pmvisioning, m-stntenance, p r f o m 8 , w  mniIoring and ?esting of 
ur~burad!ed Distribution. 

9*.2.4 DisZdbr~fion shall be eqrial to or at ff same iortel as U S ~ ~ § f p n r ~ ? s ;  to 
for alf of the applicable reqi~i,wmertts set fcrrli) iq tho fobbyiri twhnlcel rskrggmw: 

9.24.1 Bellcore Tfl.~TSY-&X?057, "Functional Grit9~3 I%rr Digitid! imp Ca3mr 
Syste~bs"; and 

Q.3 Rdditional bjequirsments for $p&:ial6~7ppt?r Di:$iiibution 

ff! r??ddgon a7 D~ktr~Buiion rhal supports fl?e riquirdments s@t htT4 rh ,SPI=/-ic 92 r;p&m$ 
A?&$ rnsy designate Distribufion to be copper twisted pair unfetYerm3 by any ri7tewmmg 
%qu@nlmf (b?,t?.g., $IIters, load coils, rdrrge e-~tenders) so that APRT e n  rfse Ihwo I ~ ~ J s  far a 
vmk,iy of s@rvic@s by attaching appiopriate lerininal equipment at en&+ 

9-4 Addiifonal Wequiremefits far Fiber Distilrutiuic3.n 

fiber opgc cable !?isFrbution shall d~e c a W B  of trarisrnitting signals !LT~ &t? fdk4&g 
$@l?i/ic@s 4~ addWn to fhe 1Asse set fordh in Secihn 9.2 7 a v e :  

9.4.1 0s-3 rate private /he service; 

Q.)..f,2 Oplfcal ,SONET 5)C-n rate p,rivatc lines (where "n" is defined in fhs .techi)M 
r~fc)tence / r ~  Swion 84.1'2.4.4); and 

9,4,3 r,ifhen available in the ff S WEST netiwork, Analog Radio Frqaency k s e d  
scrrvBcss (e.g., Gabb TeJsvision (CA W)). 

$23 Addifiantll Rtxpcire,mwfs for Coaxial Cab!@ Distribtiti~n 

Wtrare ~vailiablc? ifi the U S WEST netwwk, Coaxial Cable i c ~ a x )  Distribution shaU t& 
capable of Yrarrxmitfing signals for the dollowing services in adtdition to those set fc)r:A 
Saclion ,42 1 above: 

, . - - , - , . - - -  

" " ~ : ~ m i  f : t ~  the Erghth GT;irauit Dedsion, the Parties agree to the addtiion of this language. 

$> $ YiF$Yd*?T%'f - khak Uatrala 1/7/98 

P"9"231 8981 



9-5. l B P d M  &its, eitheir one way or bi-u5r~tionaI, sj~mmetric or asymm~fn'c, ,at 
raFm & M m  1.5 A&% and 45 fhrlh/s; and 

9. t5. t Sj$wiTf hi?lrtsfes between the Dishibcrtion and We /WID and an adjacent Nefwork 
EImw?i"sAklIE haw levels of degradstlm that an? within the pedomance 
r&pkmWf ssl ki%? in i s r S n  18.2 of this Attarchmeni, 

9-62 MW* sf&! tw equal b or at the same bvel as U S WESTpmvide~; b itself'" 
.BS 21 'il ieach- rd IspplicabEf! inl3rface requirernerrts sel forth in the fol/owing 
i2ec(.t?W refetm:es: 

g.631. ? ,i%&mm T8-9iiW-U##8. "Generic. Requdrements for Outdoor 
T&ep&xm NefWork Interfae ~ v i t e s n  ~ s w i  Decerotwr 1, 1994: 

$$2?*2;2 W m  TR-ATWT~57 ,  "FrmcFimal Crit8.n'a for Digital Loop Carins' 
Sfllerns: ksu& Jai7uary 2, F993; 

3 6-23 k%#ko~ n=&-MV~-000-?93. *&?R@& Requiremerits fc~r ISDN Basic 
Adxe'is D@&I Srrbscfibstr L ~ J ? ~ " ;  and 

9,6*2+4 &&fare TFi-MWT-81i0253, SO.WET Trandporf Sjlsfoma Common Criteria 
[A fiddle of 7-SGR, FF-NWT-00012#0), Issue 2, December 199 1. 

$Qr.l ~ 1 ~ ~ i s l s l e f i f m x u k ; . F ~ ' 1 f f l x a ~ ~ s m ~ ~ j & b  
w$zmksvia the SpoT [wired to tb,e Wain 

[{'HBF' ) or Eigi tal  Cross Com~ect ( "IZSCdY;* t 
p s c , a r " i c ~  a &r,ix& line or truvk.3 7M &&&red tZm&?&~rp  parNi! b%= r : ~ &  

--- b--- 

" p m p r  @ CIzu#t O%@on, the Parties agrw to the addion of this language. 
" FW f i%t 3 "k, P ~ ~ l g ~ i p t r  TB: 



2 ? T U S WEST s h l  mutt? d s  to at,qr~f~p&B 'mnk or 1ine.s for d C  m 
femimtion. 

742.2 f .4 U 5 WEST .&a4 chatyp a satbctiber frwn LY S ktiESTs -s@n%xs i% .&T&Ts 
SBP&%S a'ith~af .W of featurn fi~~Wd!v, iin- d&$Wi"rW &fhm&$& jlJY 
ATd7: 

2 7.5 U S WEST sbR pMmm r a m 4  B~ting leg, M w A U  L a p  TcW ~3' ' ' I  
&nd-ZesI mIkb @JC% as 86;)5, 107 afXj P O B  &m &rid &M iX&&m ~m 
A'T&rs unbu@Ir?al A4ema-d( Ekme~:& as M p t ~ d  liy' AT8X 

IgE 1.6 Bl S WEST zb?d iv%ste,m m y  ~xp ipmI  or sply u&#r m & v @ m  
~3rr1pmsn? &it ntajt a & w s  &nfxau;T AT5Ts use rsf~frbasu$i& L W  
Switching. 

2 I, 7 U S 'WE$T'stm!i cont~\pI,c~wg?stim-~ phis a5 m a  ca7b-y s m &  a& 
mWlr mutiag & n o n w ~ s  Lsi* mpzWf&s wd? as A W i &  C&iI 
Gapping, Au!mtic 1;9- Cawt  M ' W M  R m k g  ~Qvwdbw. 
Ag,pImtr'~w of.%?& w i n %  ,&!aI be G- t)rw@~' and rm? &tm m y  UWF 
of unb;cP- .~&~it?g m il S bVES7. 

0 .2 .  I ,  &I $ WEST shad! plPCTtn, mnml calf as c&s$pat& by Ar&Tancl Wi 
pmit subscnkr or@ir~~ilP& tail fa~cb. 

10.2 1.8 U S !#EST ski) remm' all .MI&& etrenfs, hv06dng usage of 1P19 AFk3Wk 
El~mrrP, and %.Flfl tfw apprcp&& ~bwnbiw data lo #T&Ts bsrr&~r 
in Wlta~hmnf 5. 

m.2 7. ID f i r  e a ~ r  SM.JCWZJ LW as ~ $ 1  T & q m ,  ~f s WEST st& 
btemnmnW M&I A%&IS'RMWS in that mrne bl swihsh wedas it @'9 f 
blil&?~n &nrJ ~ml! 101Ae c ~ L  t~ tb Public: ,%ffffy ~~XXEZS tW 



10.2. I. 72 U S aC!ST.cW p r o m  S m  ,Swim Point ~SSp") c'~pabI/ities and 
s?g.ned&iy s&we to r L ; m t W  MEe sipaliqg finks dea'ned $0 the Sg13ahxg 
'iiw'i*mi %7t S-wikA ! W s q .  in the solent L.wat Swifctrhg is p m  owt of 
a s-t &xnd SG7 czpaki@f, Ttie TmL1f+m shl i  p n ~ ~ j d e  It,b cqx&$r-& as 
%r?hw r.%?sz@& in Sscl%? 4 cd this , A m r n *  on Tan&% SbMching. Elase 

d.aa8 XPWZZ ib S&XXQ w-fi'k~~~ TCAP (GR- 1432-C01?E)t 
3 W P  (GR.W.XX?Ej, CsR it.&.%-1 (GR- lj2.9-COR.E), S w M  
fi- DS? [GF?-?35?-CQR), TCIP F a  -%T&w (GR Id2WQRE). &I~YRJ 
M m  (GW-'1597-%2RE), l.im fm2-W ajlm? (GR-%&CORE), ~d 
A*- I&- JV@hw (69-mimE). 



2 0.2.7.15.2.7 BiY- Hook Immediate; 

lU.2: 1.15.22 Oaf-Hsok Delay; 

Y 0.2.1.15.24 Shared interoffice Trmk (EAlkfF, SS7); 

10.2.1.1628 Fd?af6J~i? Cod0 Dialing; 

10.2 9.15.2.8 Cusbm Diafi~irg Plan(s), includirig 555 se~i1~'m; firto' 

lO.2.1. f 5.2 10 Automietic Route S I Q C L ~ ~ ~ ~ X T .  

18.2 1,  lei U S WEEST shall assign each AT& T suh~cril Wr jhirae the a%.% of mrt+W , 
designat& by AT& T (@.q., u~irrg7ifis class codes (31' ~~&ef'skritb% spadf& 
pmvisbning rnetbc~ds)), and at AT&'Ps opfiot) stc4i rme f~W&f&y 
Assisbnc~ mIIs fm~n AT& T subscfibers as drm8T by A73 T. Phis: 
~~c/u&?s &Ch of tht? f0//0;1~ifl(J a!/ lpe3.S: 

laa 7. w. I o-+/o- ~31)s; 

1 0.2.1.1 6.5 lntrabl TA calls sp#t:%c to Pic 

70.2.67 Cad 
line or a f r ~ n k ;  and 

10.2 1. 1rFi.B ,441 0 
the u s m r  switch. 

U 5 WEST shall assign @am AT& T subscriber lim Pfe oi *rr?lvim 
des!gnatd by AT& T (a?-g., using !ice ckss co&s or othef swkz ,spm%c 
pt-ovisiuoing methds) and shajl mututa oprafor calk fmn Af&'I"subsc&W 
as c?idyfc&ii by AT& T st ,473 7-33 optkyn. For example, U 3 Wt"s"'f n.my 
transkt2 0- and l?+ inlraLATA trzffc, land W e  ins mJ'i 8iruugh appq.n&i~ 
Pmnks to an AT&T Oprator Services P c s M  S~stenl {'QSFSy C& 
Prorpt LwaI SwibcI~jng must pass the AN/-ll d@ts umMngw. 

If an AT& T ;.u;Pom&r sub.scrihes 10 AT& T p n W  voka rm? ewe 
mess~ging ss~icas, U S BEST sfial! mdiW i m i n g  calfs ta ftw AT49 
system based upon dssQnat& servics amngentsnts r$.y., busy, &,I 



110.2 f , $9 W bww &N be o;Pc.W in a m  
?&%.~w'ng t W n h l  fbfet;bl~ms ard Wid 

1E.2. S. f 9. S: If?-YN-t'ORE+ AlN Switcti~ing System 
R w " ~ ;  

5@2.l,Yt32 u"R-12WCORE, 41N S&&II-Sewice Control Point 
(SCP,Y@m"t lm'erlrac1 Gene* ffequire~nen&; 

10929 i"J WEdT&limvi& am* to the fd lo~inp~ M not limit& ?g 





70.2222 Intepfm fa AmT Q ~ T ~ ~ O F  s@nrimdf s f ~ t e m  w f3p@m 
Mrwgh dppmp,ia?e P m k  in tcsnnwms for h ,qtsWn: and 

shPchM mtrv~oik sr to Dim-tory &bvkw fh 
inlerwr;t;t?&o~s for he syslm; an 
ryirlub'r& access ta intemxchmge 6 
apprrop~!aRY trunk interfaces. 



&tw itm U S WE,4'Ts dmp wins. 
d in the prs-nM~'~rix~ of t8kphm@ 

fa rPke ktlhbvim w~?cMm: 

2 ,  Jnwc~k~& T-~W integrity knr the F:dD, .AT&'T M 



1 1.2. a' The NlW shall pmvide a clean, accessible point crf conrrectian rSr the ins& WL&$ 
and far the Distributiorr FA6dia and/or crass m n m t  to k7&Ts NiD~cind sfidif 
sr./cjfinti3in # connection to grclurid rne~tjng the ~ui.cE!rne!?S as srsf foM ,hk?gS 

7 1.2.2 The N!D shal be capable of transferping e/edn'wi s r ~ a l q  or d@iial ,$@$Is hhsuian 
~ ~ I E J  subs~=fiber's insiele wiring and the Distrihutim Mtdia afidlot cmx mK#iuzS fcr 
AT& 7's N153. 

1 1'2.3 All MiD p s f s  or connecting pohts shaN be in place, saure, usah'& end fm# d iPilsy - 

rust or corrosion. The protective ground channwtkm shall exiskaz& be prt3p@w' 
installed. The gmund wire shall he free of fivsf rand cory~s.ion and k b *  r n w g  & 
grulmd. 

1 !.,?A 7he NID $ha// be capable d wilPlslandir:g all noma! 1 ~ 1  c4nvimmentaI Y&&&M, 

1 1.25 Whsre the NIQ is qod lncated ic a largerr rmum cabitjet or clcssf; tM hF!X;r'sh&~~ tw 
reasionab[y pmt- from vandalism. Thn Nil3 shl be? acct?ssNe ta AT&T 

I 7 .  U S WEST s19afl uffm ffe NIB togetfier MI, and rqxtfz1teIy {tarn, #w L&sh&&n 
kIadia co~npnent of Lmp D i i b u t i ~ n .  

1 7.3.2.4 $elkme Tmhnbl  f?q~imwrtt TFJ-PilM'J-37 "-& 
Requi~rnmts for Outdoor and inckx;;. Bui@q@~O:&m': emf 

1 1.92.5 & l h ~  i"&chnbI R&quimnr T R - W m  f $3 m~&mric 
fil~uirements for Mefi& inside Wiring " 



ti& 56 Kbps trar~smjssion paw, 
ion rSPO17 &at p r o w ~ s  

252 

fBi(2. I SemFLi5t3";1 Link Tamjm@ shd um&Y of full duplex mo& 56 Kbps trans 
m a  

152.2 W&@ vitdss a,8Sirwas a*-, Sb%l@ Link T~ampot shal! peifom i r ~  f i t ?  
ft\JrOYt- Mays: 

2 zs an "&-Mu &ich is a rm~;?ec&n bhmen a sW"i+) or S W  ah4 a 
~~ S~@mi&g Tf~a*,r Pokrirt SwiT.ch [SIrB3 pair; and 

2 as a mD-Wm3&kh is a clxntnWion ~ P w ~ ~ E H )  &JV (2) STP pairs in 
txmpmp whwrks (e-g., k , W ~ e 1 7  fWV3 (21 STP palls for Wo 

iZj  lmcslj* 

F92+3 -4- W T w ~  s&rll ~(pxisisz of tmn;! (3 or mre signaling fink I~YR IS  as 

F52,4.2 shiG1 be tx@we (less than 2 setcomdr;J donm time p r  ywr lisr 81 
m * e r  i!mmp!T*. 

mi 

'r56"ure ;3f f-@7itk3s or e$ikpmer:l causes fhe failute oftmth 
h& i~ m A+& kys r  (ie,,, t;cle links shukf  be p m w s ' ~  on a rnh-tirnurn 
O&w [2j spamfi? ,&ysix/ end-to-mdj; and 

2 GG W cxmmtm hiIwres of hcIIWs or equipment shall c w s b  the 
&bz ob& fQur (4) / ink h a Slink la ye^^ (i..e., the Aks shewid be 
jxoi&W a7 a minhnprum uf #?rm (3) sepam8ltG physjCil1 paths @n&tO- 
d l -  

75 2.6 !?& I ~ F & W  kye!s, U S WEST rsn'II prowide AT&T with the /enel sf cJiwe~& 
A%?i9iWbb 



id XP Th! rmil'!@cti\tI& prntrddw! by STPs sh8II fu& supprf h9e fuMins af a1 olWr 
) k R ~ w k  #i'hmt$ C0nm:BcJ b U 5 KfESa7s C87 nefwro&. This imfudw the urn 
e# f& ,I S&357lts 687 nsrWo;rk to mwey ,ru';msxges whth neitP&r ~bginate nor 
$#$&3#f@ e~!  3lgrfwling dnd pint rJifwP& m w B & d  10 the U S WEST SS7 nstwslik* 
fLs, @m&;t i r ~ i ~ o g e ? ~ ) ,  L%fh@~ 11118 U S k%tEB7 SS7 newflr js tisea' to convey - 

t#mw;f p % # 6 & ~ @ ~ ~ ,  th~vt? st'tflY & rm etPemMn of ?M ir~tq.~mfcxl Strrmkes Digils~! 
N@-?sral:t iimr Part ('WDhlUP"') or Tmns~d!~m Gpab:iIEt&s Rppiimtio~t Pat-# 
(i'TCAP7 user dwta tbau cens?iPd@@ flw contmt of the rnessag~, 



162.7 ~ s s & ? J f ~  tfie cqx&ili?y ia SCCP mssqcts based on ISMI, as 
~ ~ B z W  h &'St TI. 118, wiCm a& cap&iEi.ty tPeccsmes avai.W on L' % WEST 
Sma 

1~2-28 fn w k m d  the GW-V .~&n&ng piht L Mler a U 5 WES'T k m l ~ ) ~ '  $ d m  
s&,W sjmm w &W, or is an AT&T or third (3ar& fmd or P~P&T? .whWipg 
qWem dJrwity m * c t d d  to tlu? U S WEST GS7 ~ P b w r k ,  STPs s h ~ B  perforno 
,M#?trTm* .5RW tn @te c&tina&n sigmiing point. in all athr cases, STPs shaN 
@Mi~vm M R U @  SRWT kr a pbw.%y pair of STPs in an SS7 mfwod mn&tW, 
&& ;W U S WEST S 7  mhvdr. 7Bis req!~iabrnenI' shaji L% SU~~ IS -  by ffm 
sj-scWMs &r IMT~r-mrn MRhff and Sb70r7'if& when tiieste &acorn 
qp,7t~WANSl stm&m& ami avaiiaHt capabi2ties of U S; WEST SPs. 

15.2 7@2 F e ~ m m ,  i?s spe&& h ANSI TI.  112.5. 

18.3 int&%w R q m 8 r Y t S  

169 1 U S IWEST r M I p m v i  the fu!bwing SrrJs opfkm Po mt~nect AT& T or AT& T- 
L$F&Wsd 1- swifchhg spYm or $IT'$ Irg the U S WES'T SS7 neW&: 

6.3.. 7 A ~ I  A-Eiflk inf@&# f r i  r4TEeThzal or,yi&Cling sysfwts. 

-a&<- -- 
'' P U B ~ ~  IB %@ E@%% Cis~& Mm, Wls Partias agree tr; tho adzMilan of this language. 





T6.f 3 wS11 TT. 1 11A- 1994 Amen'ican Natio~tal.Stan&,d far Tel~rnrnunici~Phm~ - 
S ip r l i q  System Number 7 (SS7) - Messcage Transfer Pafl ( I M P ]  SuppdernerlC 

7 PJlSll TI. 112-1392 American PJatkmI, Standard Mr Tekc~mrnur i ica~n.~  - 
S&m?krg *stern Plumber 7 (S7) - Sig17ii:ing Conrd&on Conml Part jSCCP); 

16.5.5 AbVS:f 7 7 . 7  15- Mil A m e r M  National StanckaPol for TeIecotnrnuroica?.iofis - Signa1in;l 
Sjrsttm Number 7 (SS7) - Monitofing and ~ a s u r e r w n t s  for Metwo*s; 

f8.5.6 AAJ~II TI. 11619XJ Amt3fiCZ~7 MahraikI Standard br T e l ~ r n u n i c a t ~  - Srgnalihg 
Sysft?fJ,nl ~~r 7 (W) - O p ~ f i w ,  Wntenamx a d  Adrni~stratiLyt Part 
(WfiIP); 

16.5.7 Wil TI. B f & I S 2  ,qpimriu:idn Nah& sfmdaml for T @ b % ~ ~ ~ ~ l k % ? d ~ i  - S&nnlffIg 
S:&m NUCJ&N 7 ($Sq - h @ e t e S W n g j  Nerm~ctr / & , m h n  (ISN!); 

Pm%zatkm (CCSMSI SqppMrng hIePmPP( r ! $ @ m > ~ o n ,  fvksslagd? Tron.s'fkr 
Pan [MP), md 1- SeMas Cb@&I.lYetwrlIr User Patt (ISDNUF]: ,and 

-1659 G.FF I ~ Z - W R E .  CCS, Network ~nl'erface Spesmcatim {CGSNIS) 
8gq~Mr3g SSkpatti C m & ~ n  CmtTOI Pan (SCGP) ~2nd Transaction Ca,p&Ifi;fif&is 
i%pp&m Par? pclPIPIO1- 

t 7,IZ A &W 62zmW Pa&? (SCP3 is a . - s -  type d l3aW.m F d m r k  Ebmn3 
f i z n c t % - m  h a Sgina&~ System 7 C'S.Sq network that ext?cu,fes 
semce agpkat& bgk h .vspme ~3 SS7 queries sen? Jo it by a scqfihr;htng sjsd@m 
a& cart- I .  the SP II&K&. SCPs also paoide opemtiorsdt ivrfehces 
a4mr f ~ p f f ~ ~ ~  ac&mWram a& n r a t h t m e  of subsmber dab3 and 
mrmh zppkSmn data. ti?.($-. a to51 free t&&&ase ,&res , w b e r  r W  dofa 
mas jom-i/~lromlaiion ~GXSSBY to fcwte wi w C ~ I S I .  

17.2 ?let3?nW Rizquj@mn& for SCPsData&= 

R w M s  far SCWat3Sases W n  this ,sclcfjon a d d w s  storage (;-r inYomtion, 
axsss krdsmraficn [eg., sigfijll~ng pmtmis response times), and i3$IptiSiisM91ic3n of 
$Mxma(t;can fi&.g,, p w - ,  s~inEs~ation, atxi maintenance). Nl S C P s 4 ? a d m  shall 
W p r W  iw AT&T;$ zmw&mce scvift7 the fo!&msring rerequimmnts, exc~pt where such a 
~ ~ m r n f  $qtxil&d by qxcIc ti?quirmnS set fom in Subparagmphs 7 7.3 through 
77. ?of &Is A~m&ment: 

Page ,345 
9004 



I 7.2.1 0 5 WEST shall provide inte~onn~&iian to SCPs tt,mugi7 ff 7e U S byESP 
d@sipmt@d STPs using SSJ iletraroTk and pmtmis. as spm8iM in SMb5 46 ai 
Phis ABtach,ment, with TCAP as th.2 ap/pimiiorl kyer f r r ~ f m I .  

1 Z22 Hqimal SCP pairs shar'l be ami/&bfe pu~uarrt to applicahIe imLrlniw! t@ferar'm 
dWll.~€Wlf~. 

1392.3 U 5; LrVE57' shal prctvide fu AT&T d a W a e  pmvr;sioning comist@ilP rrjlh tfia 
prorisbnislg rsqwirements of this Agreement (s.g., data required, wvs, 
,8ckn10wiedgrn@nts, data fonnat and Prammission m e d m  and nofimfh d 
mmpbtiort). 

7 XP.4 me operational interface provided by U S bVE45T sbIr' cornpieft? D&l;alxisa 
t~ar1~~3ctE'ons (i. e., add, mod@, delete) for AT&T sukvcritxr nscarrjrs LtQr~ir' in 
U S WEEST dEil&hses at patw W&Y which U S W E S T p m ~ m s  its awn 3&4%&#%i- 
~ ~ Q F A .  

7 7-25 U S WEST stiar'l pmcriide Database r~laintsk~a~w cwnsistent br% i f ~ j  ms%POnsaw& 
v6vinemii& as specNIzd in Ihis Agrmmwn1 (ff.g.,, b ~ ~ t ~ ~ t , h n  of 151 S #ESTuwAf'6& 
affmIng evem5, testnCg, dispatch s l~edl~ ls  and rni3as~l:ement and mwrtjon 
m P w .  

172.8 Wfwn end whp3,re awilabIr?, el S VdEST stmil pmrri& billing and mw:Ellit?g 
hfom&r"l b Pick Data&se usage m~asisi~nf uritil C m n m ' q  &~Ii:rg.cnrx+ 
mdiw quirin~,~nSs as dpc.iMdd i~ ti3is Agtwmbnt (e.g., mrrjed s:~.ewt@ 
f m u ' m d  cunten.4; ejmIneav t.J data i&riarlll' a , n  mm~iurtl). 

Pha Nwrn&r PartabiIQ E"Nr"? daPa&asa suppI~@s routir~g ~numkrs for a!& inmtvimj 
n u m i $  that Jkave W e n  ported from onis local amice pmvider t3 another, NP 
~ t s r b s r s  &nc@I;iBIify shall abo include Gdcxbal Ti'@ Translations ("GT3 fey cz\& 
in1voIw'W &?fled necmMrs even if U S WEST provides GTT fuUWi$nadipin ~ 7 1 m f i ~ r  
N@fur,~~1.k-EI~wreP, ?his Section 17.3 suppIements k% mquirements of Sectim 
1B,2 and 18.7. U S WE57 shall provide g ~ e  ,WP database in accordatw~ with 
iWw$tty 5;Bnda.rds which shall S N ~ Y S & B  the f~IIowirpg as neat%&, 

17,3,1?, 1 U S WESTshaH rnako U S WESTItP Database awailabl~! for 4T& 7' 
sw'tches to query to obtain the appmpflate foufing n s r m h ~  on calls te 
portal n~imbers crr ths indusify spwifiod irrdicaPion fhat tfw n ~ i r n ~ r  is p i t  
ported for nanpofid nurnbrs in W A - N X ' s  t A ~ t  am cp&n@l.s' to ~wibaMilg.; 
The specifid hdicatjon wiII aim M pmvided when the NR4-NXY mi 

W n  to prtabildy. 



2.7'323 U S WESF shall cornpIefe CLASS' or fJDB q,tenes routed to fhe 
U S WEST nsPwark by AT&T swilcPEes and return the appropdate 
m p f s e  to the qm~y&g sourn. 

f F"3.221 Tlse NP &&base .shall provide such 3Mer klncirbniikfy as has &wn 
qmi&?ci in the regulatoryju~s$icti~b~ in which poftability has been 
i-ntw: 

1?',325 tatawWI& of Fhe W database query ard G7T applimLions shsaii m t  
ex& ' m r  (4) minutes per j~eaf. 

$E3;1,5 Ex? U S WEST MP d u d t ~ h x ?  s b l  n?spmd 80 a m r p d  trip ~quety &thin 
50P m s j ' m d s  or as amended hy industry standards. 

.%c~YF! ' f  T 4  &fines and 55i& forth addif;'maaS reyurremnts far the 1Jne Infomatkmt 
D ~ t w .  

77.- i 1 . h  I&oa~rt;a&n Dat.~&$e ("LIDS3 is a 9ran.sacti8n-orient& dat-se 
a&-,* &mu@ Cornrim C&anne/ Sqnaljng ("CCS~e.&vorks, It mtisins 
P ~ &  asmi~tsd wifh s u h r i k r  tins Nur~~iwt-s a17d Spmiia! Biljing it!urn&rs (ln 
am- ~ " ~ q u i r m n i s  k? the technkal refelonce ilr) Section 17.6.3). 
t!D31;wps qmn'as froin ot9er Network Edemsnb, or AT8Ts network, and 
+ixw~i'Jes ~~1;fvp&e r e q o m s ~ .  77x? quety originator need not he the owrw of 
WWl $&fa. %iW que- iPFClude funciions. such as screening billed numbem, #Mi 
p v i M  &@y to accept CdIset or Third Mumhr Billing ca!k and vad&tion of 

Cinrs rPi11&5~ bas@ ncm-pmprieta y d i ing  cads. ?he lnferfac@ for tkfo 
lit%! &s&'m&y&. the htdacs hiween ihe U S' WEST CCS network ad& oWr 

i f i t ems  to adminktfirtive system. 7"be a ~ ~ i n b ~ t i v ~  
w& cen8uf-s with m inferface to UDEl for bt"PGtW such 

a s ~ ' i = r m ,  auc@ng of data, access to LID3 measummnts and reports, 

lpY, $2 T@inbI FJeqhlimwrzts 

17.4.2.5 U S %[EST s b d  e d  A ' T U  to stom in V S WESTS LIDB any ljne 
m & r  or spwia! Miling num&r. AT&T rvil provide U S W,EST a mn- 
M s r g  LIW fc.cwast. Prior. to the availabiPjly of p m a m n t  ldP, WdS WEST' 
*I AT&'T to store in u s WESTS LIQB any sutwcrihr Line 
~ t m k x t r  or .S,mc&/ !3i\lIng Number m o d  for AT&T resale, unbmdld 
Pd~Pmtk E l e m s  and hci:ify based customers, in accodclrule baith the 





subscriber ralata (for line n ~ n ? ~ f s ,  ciwd num%rs. ard for any ofher types 08 
6 

da& maintained in LlDB) so fhat sLECh s~~trsciih~~ skah mt @xj?e~&rne any 
b?fempP&n of service due to the dack of such rrai.b)tmanee of subscmr 
d;sil;z. 

17,4210 aci&$m, ~rpdafes and debtions of AT%Td;r?a b Phe FlDB be 
made sdely at Phe direction of AT&T 

17.42.I. d f! S WESF s M l  provide pdom updates to LID6 b r  AT&T data upw, 
AT&Ts request (e.p, k support fraud prottx-tion]. 

IJ.42.12 bVkirn av&h, U S WEST si~all p n ~ &  A 7% T the capability Pa 
&tilili;;l, through asp] dectmic inferfece, repo?& of d AT&?&& in LBDB. 
Up# mpest by ATbT, tom Parties sf~al W i s h  interim p m  ED 
Fmf M mquim*mts of this -*&I#). 

17-42 13 f/~mmif'y lei? adrank for numbering m$temy]  

17e42r 14 bf S WEST shall prfhh-m bacikup and m v ( ? y  of all of AT&T$ &dfa h LloB 
a-  as hJ S WE57'pd~rms baCPEup and mmery ,Car iB@iI&nd 
my  W r  F W Z E  it1cFuding &?nating k? LIDB a& chanps ma& sifw f h  
&t@ G! ffie IY=~ . - e c ~ ~ t h c k ~ ] )  q y .  &(?I&~JP will b ~ ?  p r f t ) M  W@k&. 
i%'lic.s? need&, remvc?~~ h(w'I1 take p b  %zW~.lin twenty-four (24j hQff:S. 

2 7.4.2 15 U $ REST shall pmvi& fo AT& T access 10 LiDB nsasurcmenfs am' 
7qsrorls atiieasf a:par@ with We capiiiiiy U 8 CYEST has for I& mytl 
s&- re@& and that U S WES7'~mvLkx fo aty oth@r panty, $u& 
access shalt be 8k?ivdc4 Upon by AT&T, the Par* s b l  
est&M as1 jblte&s paw- b rrreer the ra~brtir%~mrrlSs ad tbrkf Saahn. 

i 7.4.2 16 Lf 23 W E S S " ~ ~ ~ K J ~  AT4T wi& LdDB re,cwr& of data whd? an? m&iylg 
m e m ,  as .W a$ any r z w e  @rms, W i n  the aim 21b.W 
p ~ ~ & ~ r f  as il S WEST&uwicks .such mpaFs ?o 'W. lip07 ~~ by 
AT&% ~ ~ ~ - M l a ~ & a ~ @ m t h r ~ i r ~ M W W ; l ~  
$&&&-an. 

1 Z4,2 I 7 tl S WESTsWI prevent any access to or we of AT& T &la it) LIDO @y 
US Mv'ESTpemnerJ *or by any oif~rparty not auttr~ized in vrviting by 
AT&X 

17.42 I& !f &Wan a v a i ~ ~ ,  U S WEST shall pmvM T & T  p r C o m 1 ~ @  tYr t'& 
it.fDB Qaa Scmtrg hmncihm which aI/am a LIDO fo c o ~ e r d y  or 
part&& deny spxdk g ~ r y  twgimtors access to UDB &?tar OW by 
sped77 rBaQ rs. (in acm- with the t6chnia=aI re9- m StK:tkw 
77.6.51 .~FsL&~sc&w .&it is- wrt olLan NPA-PIX)( or N%-Q/tW W& 
or patii3l3r cwmd by ATLTG~ ~ I Q % S ~  a? paw w&h 8/ S WEST s~.Wlibr 
daatl, U S WtFs7~8h,?M &&En frcsm AT& T the , smw)iq  i r l f ~ m t i o n  
assxiaied with tlDB Data S%xmfng d A?& T &B in aoco~nca *bit!> his 
E?quimmt. 

17.4,2.78 7 The Partis &@me to invsmte technical f~asiibildtj~ of 
mWk? LIDB database z d c ~ i h g  to ixxompli$!~ 77.42 18 tt&i~v@. 

- 7 

'@ P~tatsuwrr: tr, the Eigt~th Cm;uit -&ion, the Pams agree PO the dals8ion Q? lhe fdlawing: "technbky 
feMW-. 



1 7.4.2 19 U 5 WEST shall accept queriRs to LID5 adwt iP)G(  WiftS A7&T S. 
mords, 8 ~ d  shall return responses in accodiinc@ with fh.e *fern?% i;sS 
this Section 77'. 

1Z4.3 hterfdce Requirements 

U S WEST shall offer LfDB in accc~rdance wwith tha rquirernerar; uP&is ,Cm$an 
1Z4.3. 

Toll Frw Number Dafabase is an SGP pmvli&s bCtjtll~A6~ n-r,ffi&-:"FNm 
{&Q.., 800 &a$ nunrber semb,s by providing mi8.2ng i n 4 0 ~ 7 m ~ ~  and at!-/ umr&& 
IW~U~BS B L I I ~ ~  sat-up ii7 r ~ ~ p . r l ~ e  SO 9 ~ ~ & d  h r n  SSPs, Thb WSM 1 ZS 
suppIan@~~ts ?ha mquimrnents of SwPion 1'7.2 ans' 1 7- 7. U 6 LCfEST &flfpmki% W Tfi( , 

Fm Ntrmhr Database h ac~oiidance r~ith f're foIb&r)g ~ub&s.: 

1 7.5.2 /nteTfr?~e Requirements 

The signaling iwirface 

f Y,W .$h:~s/Databases shal he at /\past equal PCJ aaH of f i l e  rqlirarnan 
forth /n the foSlowing tdcknical reI~r@t?ce~s: 

5 73, I GR-24&-GOREr Bell Con~munimfior7s R e x n M  S,wc#i~ca 
Munlber 1: Issue 1 (Belicore, D~mm1:&r ?$BX), 

l7,d2 GD?+I$,W-C\ORE, CCS N~tworir blfeifa~ 
Sgmatg C o n n ~ d i n  Contm! Part (SC 
P3cnrO (TCAP) (&?Iic~re, March- 1 SOW); 



17.63 6R--GORE CCS MeW& interface S@&katjo~~ [CCSNdS) Su~porfiiii Line 
* 

lnkm-mm Ciatabas@ (LiDB) Senrice 6, issue 7, Rev. i (Belkiore, t k t o i ~ f  f Wi: 

4 GRl l49-GQRE. QSSGR Secrion 10: Sysem interfaces, issue 1 (Btrkom, 
r rmj ( R W  m-Wff-#I P4Sa); 

Y7.65 GR-2 fi*r&CORE. 0-R m n  22.8 Line Infom7tim D a t a b e  6, i,sw 

3Z&& BR-ICWnME, CCS Network In&&ce Spec%cation {CCSNIS} Suppufting Tol 
F r m  Ssk~~ita fE?dkwa, hdby ?W,J. 

I F 7  &m Rkamrk ('"A~IW) Awes&, &wke Creation Envimnnenl a~~d&Mkze 
 em ("SCFSMS3 Advam-d intelligent Network Access 

-i-7,7.4 U S Wd5S Wi ~ o & k  rnrx%aiecj m e s s  b dl U S 'WPST service appiiwiiwa, (if 
 am@, wskhrrt in U S WESTS SCP through 2h S WESTS STPs. Such 
zmxsx, mey k~5 h n  Ai'&fs s&& or U S WESTS uribundM Icad s&tch. 

$7. a 2  %WWMN &XSS &dl pm~@.-ATr& 9 fie abi!* to create setvim appIi@tionti; 
fn I?&? O S WEST &E a d  tlepby Wose a@&iiw)s; via U S M'EST SAIIS to h% 
Lf S WES'lr+%2PP TMS inf&mnem arran~,vent shal p v w  AT&,T scwess ta 
f&& U' % %mTdiwe&mmt mvimmr?t a@ adrn6~istfaihf8 systsn in a mnmr at 

~tl!@~r& t&i U S WESTS @#y fO &$rer its own /61M-bs3s& wrviccsi SGF 
N& &ce&$ k tP#s & m f a ; o f  s e n ? i : ~ , ~ ~ ~ s  vrmin the dl S WE6"T 

V i r m n t  tcq~Mity. SSlWS AlN Access hi; tb pra8i.simjng OF 
I!& &?e U S bYES T ,!&&a Mnapmenf System capbiity. 

wid be- ~ r m g h  the Lf % WEST lwal 
mmwsmw- 

Y7'32,Y i%w&xw Am-* CI S WEST s h B  make SCE hardware, sahvar@, teirng and 
#~hk;'d stgqxwt f'e.g., s ~ & P ~ & t @ ,  system rrdn~i~isfrstor) ~ P J ~ ~  
aw'M& fo #'F&X !3&&tSng of SCE m a 5  s ~ m k  alhw AT&, T at /@@sf wUdI 
pkx@ rMUS WEST 

IZT-4 MMwuwr ~ 9 s ~ ~  The U S WEST SCF@AnS shall abw for multi-user ecwss wilh 
p,m#wf mom & rr~m~emnt and o m r  i b ~ k a l  securify functians- 

f i". 7,s P&rtitAnEr?g. W h n  av;rrikhb, ?iw U S WEST SCP-shall partition1 and pmfct A?& T 
$z~&I 1SgiC and data imm unaUt,?o~irecC SM6 caphiIity arid SITE capabiIify 
~j%?ss,$& ~ ~ & r r t j ~ ~  or otMf iypes of coffi~3mYni~e. 

f 7.7,@ Pmhtirg and i3xwt7'~ntafion. U S WEST shall pro1,4ck t-ainirrg and duct~men&&m 
fur ARI% &veIopmnt staff mlgl in cases in which such training ~i dc~urnentertibn 

ta5-b a~eri'W lhrm ayoWr sourn. H training or ducumenfrtfjon is 
r+xp&&ld ti! atxmr&m~ v* this %%of), it WIi-be provided in a manner af I8asY at 
gg@y I&& mf ~ ~ D v W  hy U S WEST to its devsIopment staff. Training will be 
c*-2& at a mtMIal'y a g r W  i!p=n location. 

7723 ,&WM Emim~r@nt. W t w  AT&T s a l ~ ~ s  SCEfSrlAS AlN Access, U S WEST shsill 
p@u&sr for g w?trrzSlscl ixm.?.~ wvipnrnont msita. When availatP1e AT&-I: 
myr#ya(q@$?,Sf mvf~irsllly a@'& upan rem& data m 7 n m n s  (e.g, di?i up* LAN, 
WAMj. 

--rcr-u+4+___I-- 

'' PGAA&~~~ tb E&I-r.tsi C2m~5t Wision. $be Parlies agree to the fti4lowing deletion: "cunent or future (if 
a fea@&jR- 



+: Attachment 3 

1 Z9:8 Data Exchange. When AT&T selects Sh?S AIN Across, LI S WEST shai! a b w  
47247 to siswn/oad d&a fo,ms andlop tcbles to the U S liMEST SCP, via the 
LI S WE87 SMS capsbi!i!y, in the same fashion as U S WEST doiinloads s x h  
f ~ m s  anrihr tables fur itsself. 

27c7.9 Certification Testing. C~)rfEficatisn testing is typically a two step process t f raf  
indd8s e!n off-line unjt test Fo/lowed by an on-line controlI& introducfior! testirp into 
one of pfmh of the G S WESTsbvitch types capable of suppurii~)g the sezwke, 
SewIces created by BIT,& T will reltequiie certification tei;ting By U S WEST baf~r@ ZPle 
a!e~~k%s mn be pmv1sion8d in iYia nefwoik Ths sci;~rf1n#~ of U S WEST 
c@rtiiimt/,on ?m!ing msourws for n@w AT& T serc~ices will b@ jair3!!y mdinial'ed and 
priSdItIZcm# bettirwn e/ S WEST and AT& T. AT&T testirtg requiromenfs ~vi!l be @den 
qua1 @~-Wlr/ wiu? holh IP S WEST and ab91er prcsuider's req~~iremmts. I,o m t  
~9~vwtanc@6, swPd testing r~i'! be mmpleW t8vithin sfxty (6-3). days km rhe dEik 
the &)pIica~on is ~61bm@€?d by ATR.7 Po II S WEST far c'~~.tif.&P&i. In 
c i~m8tanc l~s  hwdying m~~~io111 @ppIic:aEons r@qu.hit:g add~oml ~Yme for fasiYi!g, 
U .$ WEST mayi mq~est addifibna! time a d  AT&T wi/! not unreaswiably WiitrbId 
app~~vi;ci Of such nsqwst. R-te mrlifb-tion f@sting pmedu.res described ir: this 
8a~tk.w rmy bn ablgmenhd as m&!lpfiiiiy agm'  to by Phe Pr=lrties. 

17,X 70 Ae$@,5i,s S&nda&. SCBs8atahs~s shaII c r b i ~ ~  SCWiSIWS AIFd A w s s  h 
amomme wifh the xqulrernsnb sf GR-l2,WCDR& AfN Sewice f~otmI~PObnP 
(SCP] G~nefic RcquimmeraEs. 

ZX",g ji~%~pof@naliy It38 blank k?r numbering consist~ncy] 

? 7 %  AT&T &I/ pmvid~) to U S WEST fine@ non-trjndirig forecasts of SS7 G ~ I !  tran~ad~bns. 
flvdfn?n~l@rjts, da&abass qumy v(~iu~nes, etc., as n m d d  for sizing the intJivio'uaI n8W1k 
~@pfiMlitI&fS that AT& T will 6diIize under the t e r ) ~ ~  of this Agrmrnent. 

r s' B d &"CS S~rvica includes: 

I 7.10. f Entrance FaciriPy - T;?e entrance facility corlnects AT& T's sigmlifq point of 
filtsrfuc(9 with tho LI S WEST serving wire center (SWC"). 

1 7,102 Qirmt Link Transport ("DL YJ - The DL T C O I S ~ S ~ S  the AT& T S WC to the 
U S WEST ST!? 

$4". 10.3 STP r30d - Th@ STP port p~k~vid6,S the switching P~nctrbn at ftre 377. One ( 1 )  STP 
Purt is required for each DCT Link. The Port provides access' to iiw &mice 
Control Poi~lt (SCP). 

I?. 2 1 Acfvanc&d Intiqliflnt Network ("AiNT triggers will $ie p~rovided only to sct'oss 1,1 S WEST 
&&$s9$ets, Acmss to Advanmd lntdligennl6 E~~WCJJ* (A1N) .futxcbns is ardi&& only pjtllnygh 
ftm Si~naiing Transfer Point (STP). If AT& T mquir~$s olher amos,s, if WiN st~hnjt QI &mal F&5 
Rw~Ms!. 

?Pi& . S ~ ~ m  $2) of AMchmsnt 3 sets gsrtI)~ the a&Mw/ r~qlirrpnwnts for ~:ftlw~W Nem1ric 
&-IS w9&h U S WEST agrkws to oifei 40 A P& T under  is Agreement. 
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Attachment 3 

G o o p r m P m m - f f ~ t  U S  WESTshaUmpae w& ATbiP~pm 
requaHor& need& to (8)) tansum Itkat the M&wk It-& andAnd&y 
P : ~ b & l l d ~ ~ ~ ~ ~ i a n ; l b A A A P & i " b y U S  VdESTareh 
cxmp&b# WW ?he twcrmm ad && #igmmmr, (b) m t  ~FE ~vera!I It.~~#,*lity 
at mjOldS a%&wo& E M  mdAm&yy F ~ l l ~ m p e  by U S WEST 
AS87' [hi c&iqation w i t h  each other ua:S h~~~M@tdsn&OWr 
&?qG@M& p r o r M  b y t A T - W  pzwfk?~, m$(q] ihllwm Mf all 

~ m t  AT&x tb f%t% will agree L;(pnn i I  ~ Q C W  b z?;WV@ tt%h&&il 
LSSG~; b ~J&ZCHZ~WC&WI of dT&Ys nt3h~0& b U S WESTS ~?fsoM ,qnd 
f&iWMt Eiemmfs and M ~ ' h r ; y  F~nctions. She agree# upon prucess shall imM 
,pnxdrrm escaWg &puss and wesdved rssutzi upl thmugh hghef leevels 
dw* f i t s  mmagmmt I f  ATBtTmd U S WEST& rmr mach dgrmn3en8 ork 

is ~OC+SS v&%$T& IMe &*pl ti&~pm, W that have r,@~ &!?I 

,xtschM by the Padies with mspcP to such p r c r s  shall $u&rn&W to the 
b r&?salm p a a m  set faPth in Part A d &is R g r e m t  ~mntkss bath 

P&-&xJ' m ex?& rtrtT fime to reach a g e m n t  m such bw. 

1 & 7 2 ?  UsW~5fiitlfp~AT&T~hrHzsfwigaPmyht&cx!1M~ 
fa3 the U 5 bESTand ATLT l'Wwwk [~lement or Comhina~icuazs 
and =T eqpipmsst  or facili t iesj, w ta t  l s ~ x ~ s s  & e l i l i . ~  

18.123 19 5 WSTshM ~~ e q p m h g  data as rques$'eo! by AT&T for MPe 
k#Pla ixrnpome as SE.! hrth in S&hm 2 3 and 4 d this AttaChmnt 
which AT&? m y  t%es& t~ &?sf. Such .data ssh/l incIu& equipment 
e t m q M  cab& .speci6'%i~m,s. s?gmlim~ a d  traxlsmissiof; paft).$atil, 

Y& 2.2-4 T b  Pa& .=&# a . W i h  a pmces Zo ~;tvvi& er@?eerins/off~;& suppr? 
informa61;m on u- N e W  E l m &  (e.9, cenfral offix! hywt avrd 
de$p m& ;anrb dmwings, system engineering and o@m app'JWb 
&acumn&m] pw'nhg to a Nemonk Ekmenf or Ancilfa y F uncfkw w 
B.? unc&fyinz q u @ m t  that B hen providing a Nehwork Element 0s" 
Atxiclaw Fnamtion $0 AT& % 



A? 1i9,1.2-5 Upon request from AT& T, U S WEST shall provide to AT&T aN appidcrsW 
test rsuuYts from U S VSEST testing activities w, a MWork Ekmctnf w 
Anr;ilary Function or acldfiio,r~al rt?$uirer#nt or the uWtl'ying -epu$8mnt 
pra\riding a Metwonk EIenient or Anciihy Fui-Jctron or adr3i; îa~iil 
rquiiremen&. lil T& T may review smh test rssuhr; and m y  ncMy 
U S INEST of any detmterjl ddiciencies. 

f El. 1.2.6 U S WEST shaU temprady prov&ion AT&T &siy~ja@d L m Z  SWc4r+?g 
features for testing. U p n  request by AT&T ?Pa Partias dl811 rn~tuisI& 
agree on the pracedures to h? esMEishm' bEt&mrr 0 S WEST aiW A T&T 
to exp&ite such prov~sioning prmam'i I'ur fiwtum tesf.W. 

rb f .3 7 U p t ~  AT$T$ request U S WEST s h d  mairti~ akr~i.$.a@e IschnimI st.@p.$A tr; 
m)mt with AT& T mprreserata~v b prn~#ib%, n~7uir& stpgart for 
Cmpemtiwe Texti~g. U S WrrFSPsAc%/ ~Qfkre1 fttt? p- tB &pu'r) aw&&"4 ?O 
such i~rehfli~ib./ supprf. 

llf,J.2.8 M a t &  Trmsprl  and L a y  F&F' m y  ei/qcrutWm atbm coix&W 
due to inpq~ress  fes.QS. U 3 mw AT& ? " u p  iwsoval of 
such f&diW im L ~ ~ ~ .  

1 2 .  I 7 C' 9 WEST ;5tmJI make s~.ailaMe tuAT&?am~w to 1 05 J W ~ ~ Y ,  YQ@ 
typ test lines, sr 1 Ui?-&pe testlim assmiabed wttr art); W r  wR, 

1 . 2 . 1 2  AT& T and U S WEST shad/ wrnpl~b C2~qwtatim T~stmg h **om 
with the pr&ures sef Iorttl in Atkactrrn~f 5, 

18,1.2. I 3  U S WEST shall part4cipfe if7 Coapel~th~e Testing roqwH& by AT& Y 
whenewer it is ckemeii txxxsmr)/ $y AT& T ?a Lwu. slsNSc8 pssfa-, 
reliabi#i!y md 5;uWiber s e M l i L 9 .  

The issera of pedomarm m &  ant? srandatds is to ix erbdr.@s:& 
p u ~ ~ ! a n f  to the t@ms of Section 52 of Pat? A of this Agrwmf. 

18,3 Jb?lentiotwr~iy left bhnk for nurnhiing consisfency] 

t l5  WES'VATljST - & ~ t h  Dakota l/;p/(IS 



, S ~ T K J ~ % - ~  is Pfm ,fim&on which keeps all d@da/ equipment in a 
amm~'mW rwWufc ~ r a t r n g  at fie same average frequency. With rqspcP,tk? 
d&&J ,@mM, Cnfomgtim is cad& into discrete pulses. When these pu!ses 
are f r s m  'niiwgh a @g@f communications nework, a4 synchronqus MPtpo@ 
&IW& are kacable b a s W e  ami accurate timing sob~rce, Network 
sjm$~wyita- k ac&%??isM by timing all sy;zhronc&!s Neiwork &lemntS ir, the 
~ W w c ~ k  ts3, a stmiurn f fmqe~bde ,wup so that ~mr~missjor~ from these nedwork 
px;rm6h~v-- . f k  same amrage rate. 

Bm i~bt4q m t s  are wp?cabk! to the swz where U>S WE$Tpmvid& 
m~rwaizarh to qu&mmt that AT&T ~lims a@ ~ . m t s  ~dtbhir? a U SWEqT 
kx.aan. Irt &iibn,-ft%%a reqblimmn& apply to symhronom equrjnn~nt Wi b . 
mined' by U 5 WEST and is used to provide a Metw~rk EIeia?elDE % A K3 4. 

38.42.2 To i n ~ w !  a nebwork s!{r&hronisation piin. clocks wifhkl d~gita! ncsfiaorks 
are ai&W inta h r  stratum levels. ,a/ ciocdcs in strata 2, 3, and 1 are 
synchronized 10 a stratum 1 dock, Uuat is, they are tr:2ceable fo a sfraturn 1 
duck. A t m W e  refereme is a reierence that can be rraced back through 
m number of clocks !D a stratum 1 source. Ciocks in diff@renf strata arc3 
d r s ~ u ~  by their free running accuracy or by their stabiliiy during 
fm&k condjthns such the /ass of all synchronization references. 

c o r n w e  clock signals when the appropriate compczslle.signal is a 64- 
kHz 5@ duly cycle, retun? to zero rvith a bipolar viohti~n euery eigRth 
puke b%8W), 





l&-df 8 $2 ibr  nokmMEP e\qu@mnd U S WEST skbl prowick synckroqizaFibn - 

CmYths hkh, at a nlinirnum, m p &  w;a the sfamQ& set forth in AN.9 
irl, f01-19W. 

98:43,T,3 Far SOIQET expipmerit, U S WEST shallpmvid? syr#:hronh#on facililigs 
lht have time ~ ~ i a f i o n  ("IDEQ for int.ratbn firwes greafer @in Q05 
rrctcnncls and less ihan or equal, to ten (1 01 seconds, thaf is less than or .. 
iqd to 7 0 0  nam~~mds, TBEV, in nanaweconds, for htegmtion fimes 
!parer fhsEn ten (30) sands and I P ?  than 1000 dmonds, shall be kiss 

5f .&23 tim .the squaremat of the integrdlfior: the. 



18.52.5,2 SignaIing Link functions, 

18.5.2 5.3 SiQnaljng Nbfiv~rk Mamw~M 
ANSj T I .  1 9  1.4. 

5 . 9  SSP N&~wu& ~P~u.~c~~JNHY~DIP . s h ; i l l , ~ ~ ~ W  a/? fit-, of @& / P & Q ~ $ J . ~  

Services Digital Network IJser Par? [t,b;DE*"UP). a- sps i f i i  m Ah*SI 
P 9  4 d . 7  

18.S.2- I f if and when Inter-ns~wrk W W w j n g  4r~rifiiahv T m  (mot73 md 
SC:CP RmBiltg V ~ M i t i h n ,  Twf (Sf? Vr) CkEaeoms ayq~~Wt%AlSl 
sfatndards and avail&& capabilitjos af~battt, U S WEST ad AT&T lSPsX 
SS? Nmtwrk Irdamn- shall pmv& twse ~ I K C ~ -  d tbW W L W ~  

163.52 P 1.1 The Papties shall &wbp a mutually a a g W  ye;ctn rsm 
process for MRVT and SRIJT  up^ r T ~ ~ r s f  by AT& 1. Either Party -8 
ts adlowd9 to shut off MRWERYF fix ,y~ervzt im srf iwrwc& f w. 



18.5.3.1 U S WESTskzI~ Mer the following SS7 Nebrwork lnteiconnecti~n options 
to cmma-t AT& T or AT& T-dss!gnafd S7Ps to tPhe U S VIEST ST& (SS7 

T8.5..32 EaGPl #?t~f&x sF%# p m v i w  by one or more sets (iayers) of sigma#ng 
birnks, aS IdWs: 

JBB9.63 7"lw Paint of I n f m o n m  (SFP6)l.I b r  mch liok $;bail be, 
$fxa&d at 63: c ; ~ - ~ R W  eIdrn@nt, (e.g?. , QSX-7) h &Ye centt~l aflic~ 
W&W@ fjAEP U S WEST STPs is &mi&. TPwe sh&l be a DS. 7 ~7 h@k?~ 
ate  tran4gori i7trrn"aw at each of b% SPOIs. Each ~igmIu'ng link s b I d  
app$str as a DSO chf lml  wi&in f& D.$- 1 ~r higher rate k~tlprface, 
el $3 WESTS!@! offer A@har rnb DS-1 isignahftg links far h f ~ r o n w c I i q  
AT&T kxei owikhjng sfllemsr STPs wiM U B WEST STPs-as $mfb a$ 
&WS itwcaPns app~~vcxi  ANSf stantiamb and araLble 6apab~IifC~s of 
0 S WEST STP5. 

3'63.5.3.32 E'& Pam will designate one of the SPQk h a 
W eiR&nt- IcsaiSon in' the L4TA. A SPO! can b any 

&d&kgcross GrtRni?& puiljlt An the LATA. 

185.3.3.3 Each sfcymling link requires a port m each Party% SV. 

fB*tj,3-3.g W f d  aaiWle,  Pfrs U S WEST Cf3b71Pad C37kb shdN ,prnvi& intm~fk?b 
&~i%i;s, bshvqan the SPOb arrd tho U S bVEST S7R, so @at no rMgb 
fa&m at 4fn~0#im &&:iIii'ies ~r equipment shall cause Ile trdilure of bobit 
D-Ifrks h a &)tsrlmnnacding to U S WESTS STPs. 

l&s,f&?5 Rm pmlW infedact? re$uiremnts for $S7 Ndwork inte~onna$iwl 
i~Wude tfrs Am ISVNUP, SCCP and TCAIP. These prodmi int%ffhc@s 
$he,// wrfm to Zfw Pollaw% specifhatioions: 

18.5.3.5 1 € ? ? o m  Gta-SCORE,  Common CharmneY Signaling 
AkPWork InI(&ce Spmif.;Cntiun (CCSNIS) Supporting Metwork 
f n l v s c r x ~ n ~ ~  Akwag~ Transfer Part (IWTPI), and rinlcfgrated Services 
D@&l Mfwmk Ussr P&.rP (fSDNUP): 

f B,5A3,22 BLeIkore GR- 742BCOFfE, CCS NePtvork Interface 
r~cifhm (CCSNIS,) Supparting Po// iF~-ee S ~ i c e ;  

i&53,5"3 &bore C;Bl4S4OflEE CGS AIe&ark dnt~rfaca 
t3pc~Mm (CC$PIISj $upporting Call dl!lanagement Sewices; and 

18.$,3.5.4 Wdcoro GR- 1432-CORE, CCS Neh& lntodace 
S~rtttiricaW {CCSNISI) ,cUplo~rbiw S&mlmg Connation Confml Pan' 
(SCCPj and 'T-ion Capabilities Application Part (TCAP]. 



+,*me~~.k-.~-*-.'---dT-."-.-- 

M .- ,Pi!,w:m$t $o.@m.Eigh%io Gircui? Decisbn, t 
$&Mt@*> *& -: .:-. 

' ' ~ ' ~ ~ ~ 4  te-lt3ef Eightil CirwiQ Decision, the Parties agru 
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18.5.4. f2 l?atkore GR-142fZ-CQRE. CCS PVs;Cw~rk !nfsrface Specification 
(CCSPIIS) Suppading To4 Free? Service; 

1dB.Q. 13 Sellcore GR- 142SCORE, CGS NeWorh interface Specification 
(GCSNIS) Supp~rtirg Call Management Sslrwjes; and 

1 C3.5.4- 14 Belkore GR- 74%-CORE, CCS N8fw~rh Inllerface Specificatinn 
{CCSNIS) Supprting Signcaling Co~ftmfion Cc3nProl Yaiarf (SCCP) and 
;Transegoiol; Capabjlitiss Application Part (T%A PI. 

This ~iecricu~rr descxibes 'nw U E WEST will pravidf? AT&T with ~ C C B P S  
Eo u11&~ndle+3 5Xet;wnrk Eie~.=&s. AT&T may comt)i.ne these unbrndisd 
%4atpnslrlc Elanents  . This sect ion sets for th  t he  grocedurea whapeby 
AF&T way obtain access to the D S mST C e n t r a l  OfZice(a) for the 
aw&insc3,on of s,mhmdled letwork Elexients.  It allss describes k l i ~  
S^G kzime is5 the demarcation device ar. which &T&T gains access tO 
i\&~Cirl& Network Fiaents.  purchased from U S WEST, anB the 
gzsc&u.ues iby whisf i  AT&T will request the use of tihe SPOT frame. 

The SingLe Ycizbt of Temination GSPOTP frame shall tLe 
lacatled Sn the U s fdEST! tenatral oflice m ~ d  shell be usctd by 
ATLT to make cross-connections between unbunaled Katwork 
El+mmnt,s midior ATLT col located  equipment. The SPOT frml 
arovi15.e~ termintitions for unbunaed Network Elements as ro21. 
as nn:p &T&T LaciLPties, provided thcough col lacat ion 
mm!gments, 13 S klEST w i l l  extend unbundled Network 
EIem~l!zts co t h e  SPOT frame through t h e  use of AThT-requast~d 
and 'J $3 kCC.2-pravided tie cables. T i e  cables between the  
SmT Erme and AT&T4s equipment s h a l l  be provided as +J part: 
of AYLTrs callocatitm alxrangement. -Tie cables are availPthZc 
f o r  D50, nsl, DS3 and ~ptical capac i t i e s  and extend fxcm tihe 
~ppli~:akl.e U S PiEST frame t o  the SPOT frame, or  f ram AT&!Fha 
collol~ated space eo the SPOT frame. 

39.1.2 AT&T may; use a SPOT frame t o  combine unbundled Nstwclrk 
P ; l ~ n c s  in C e n t r a l  Offices where AT&T has obtained 
Co3lo1:aticm f QX the plat-ent of AqP&T equipment. 
ALtennativi.Xy, AT&T may combine ~nbmdled Network EPemenLs 
wirfwit~ its ccllocated space. 

19.1-3 U S HEST w i l l  provide AT&T with 24 hour access to %he: 
cahitr,a;l. Gffice far the purpose of running jumpers on che 
SF0-T ,frouse.. Such access will be in  accordancr? w i t h  the 
"bm and c a n d i t i ~ n s  ap?lir=ab7re to physical collecatim. in 
erccur:bnce ui2h Section 40.3 of Part A of Chis Agreement. 
%is ,access, including piccure identific:ation cards, acceas 
card& and/or keys, or ocher procedures, will be equal t o  %he 
R = C ~ S ; S  U 5 idEST provides t o  i t se l f  fox s jz i l a r  pu'wstts. 



r T I  S %:ST ~JLix-mdled Se;twork E.1e?wmts to U 5 
wtbm&l& Network Ei-ts; 

r hi S WEST ~&~Clled Network Elements tu AT&T+s 
e,qaixmEnt ; 

mm. AT&Y*S r~spesr, u s sd.l m&e nvr;it&Le a 
m6~d.icardF S m  Pmme Ear &T&T-'s sub m a  &,are 
W S REST f w m w  capacity will ~PPUPWJ f02 ,mcki 1 $dic&r,d 
frm,w1. 

19; 9: 6-1 Excep t  as set IaeSh. kelow, the d.4cgat'ed PXYT ,Spa$?& 
zinc3 assceizre& ti* cmbles wiXL not k a  m.d& 

' 

3~75i71~3331.c for  use ty mj arrbt~r C s a -  akths3-*1kL ch& 
oacpress uxi'c'cm e-at of &Y&T. 

19.1,6,2. a'ftm GM 1 order adctmci  s m  t r m  
associated rio cabld5 thxnitgk tfte prm~&as.tns 
~ u t j & &  ,in, Section 89.5 of Pafr A of tkda 
AgreezwPt i c~k loca t ion  order,kg ~~c&:xi$35 f.. 

19 -1-6.3 man ~ e q l u e s t ,  T? S TtTECiT w i i l  pxatride s~t=uzkty dms*s- 
for the ma-hnten;arnce and s e u r i k y  a5 APhrf3 
dedicated. S!PCE frame. !$&en such dcrorr art 
requested and instaXXed, L' S MESS' tuzd AT&T E % ~ z I & ~  
ha-re sale access to the & e ~ c a r &  pagcautaana s$ 
SWT frme. 

19.1.6.4 ATfiX shall be orespc?miblc for tie c&Ie 
admini-stration, 

919,P.a m91 six@? 

?J S '%EST shall ma"h-;1 avai2.&le ra any xequcsr_kzg C W  a, 
"sl~red" SPOT frame that may be -&sod mltitgle i3.tBCf3, 

19.1.7.1 AThrT shall crrder' the sbm& GPOT %game Ckuuqh trm 
proceC.ures orttiisl& In Section rJr3.5 of Pezk A rxE 
tlzis Agxewtcat (colloe~t5on ~lrrde~ing groc&anEasj, 
costs of the shared SPd?" fr~tas. shall M aQt f a ~ t h  
i.n Appendix A to A t ~ ~ i c b W n t  1 of rh9a mir-&?t, 

Xj$,Z &1 l U S WEST terninat ions on the 5 W  f ranre will QS v m  a Fg& 
addrons, U S UBST will eotabli.sh end maintain tram& a&ky&r; 5, 
recar& for A'T&T*s terminations. U 5 WEST w i l l  grcrvicX* tht3 r24)tat: 
a$! maserface (POX) frame address to ATStT for' each U S %?ESi' 



Attachment 3 

I _  -& ~ ~ t w ~ ~ 5 r :  Element ordered. U S WEST will main-din 
xirucsrds of suck: X3 S W T   anb bundled N e t w o r k  Elmenx;s 

[X-, P w a 2  d t c h . k g ,  skc. 1 and termi.nations (tie cable) an the 
Sms" fr-. 

3%. J W%!2 will mxmfain assignmeat records f o r  the eeminatiows of 
dP%T'a eq&plenE or, efie SPOT' f r-. AT&T will maineain the 

rq!cur&s for &ase frame addresses involved in 
ca*z%%&cting &2P&Trs equZpm@r~P; to B S WES?I! ~idxmdled Network E l e m m t s  
E&& *& E3 B 1- wkkiardlml Xetw3rk E 1 1 - m ~ Z s  cmrected tn ot,h@x 
D 0 3!iEsE x l z i h d X & ,  t4e-r.k E1mmts - 

The 't'iPO mtr%iuries 02 c'iierxges 2- a S3?U:r Erame aTe associated wirch 
tS%& $3%@ ~~E atra tie pairs. AddicLonal. &?~rges assoc.iatwc w i z h  
a h  p-~tr~ ,u  of siparc may SJ,W app~y. 

f 9 Q..f B W  Frame Chixrges - 

&TOT s2raIl say b r h  m-~-rec!~rr-byr and recurring charges 
@~i$O&idib?& with.  tth eshred S m T  fr~lse.  Charges for the 
&pdfcpntd 6m Ezirsee wia-1 h ae~P,lmtA CIE a uf iwtd ,wl  Case 
Ems&%, 5n z x s p n ? i r r ? . -  to the specific SPWP frame c;_?jpccity mtld 
*kiwi tmmred by AT&%?, such as d~&cat& S m  frame 
,s&q.wi~y 4mrt s1- 

&ph% @?;1;EPr2. g q t  bo+& non-rc;cursi~sg am3 recurring cchirges 
azm&,#s&& '&#%?a the tie -c&tle axxang~smts order& by IATEuT. 

This e1,mwnt includes tbe zi t .  cables, associated 
&Lei ra.cking and terminating blocks placed between 
35,rt"$.TT's rc~23acate?a eqruipnwrt m d  the vertical side 
WE ZStg SFOT ftamt?. 

t9 .$,2,2 E x 3  

TWut efmmt i n ~ h W k s  the tie cables, 
raclciw arid t-e~~~in&tiZ\q blocks placed 
h@rizaa%a3. side of the SWT' Frame and 
tB%kwntll& I&m'~'rk Elements. 

519,$,2.3 Etegemrar%on cfiazges shall apply when the tie 
c&&e ~orinections are of such a distance as to 
rr-qaire a fom of conditioning or regeneration tp  
mair tab  the required signal level. 

29. f;,2 .g Declicatred t i e  cab-ies shall be billed as 
ranstmction charges. These t i e  cables are 
d&ieaz& -ici AT&T's sole u.se from the SEQT Frame 
ra t'hc point -&ere the U B WEST UNE may be 
accesa;&, such as the COSMIC Frme or the EISX. 

fJ14.3 5% t:b ext(3nt t b , E  A'P'6tTrs use of the SP9T frwe 
rsrstalts lirs 3 S %EST ~ ~ " C U T Z ~ I  building or frame ad&itimons 
oefmr zht. SPOT frwe, consLnrctioa charges will aW1y 
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as detailed in Section 3 of Wrtachent P, @nnf&tmcrLian 
Bnplementation Coscs. 

39.5 AT&T w i l l  be required to make the jumper wire connectisa k t M e  
frame addresses on the SPOT frame to compleice itThTts ciflzui$~, 

33.6 Ckc&irimg 

19.6.1 SPOT frames shal l  bs ordered 5ni accordnnc~ wZtks 
s e c t i u r l  40.5.1 of Bart A of this Agr~!'Ement .  

19.6.2 AS part of ordering process, AYET w i l l  pfBvi&k bnO: 
a minimum a 0n.e.-year farecast Port eaah urire oant@r ilta~k$e?i 
it inten4s 'to utiaizo the 5FW frame. Xne2udrrcF. in 
forecast wi31 be the termination t-net E G G ,  YSl, DSQ, 
upticsl) and the quaatfky of ssckF rh?e'n'rin&tim te@tr:&r3, Mid - 
the quantity uf each of 1Ud~tr!dSaid. pltsed~rk ~A&3%s 
P , e - . g . , un33unrXled loops, urChmdl.ect Line-side psrt-;ds r ~ l b m a b e  
Itmmk-side port61 that ,will be te~:ninrtzr.& on ekna 8.flrb3'P fBw&@ 

SPOT frame tedrrationsr must be urdr?trr?d in nnwkr;h@"j;a& QS %b 
following quantitiaul 3Daacd upan a peY: U S Wi% f ; c e  k&$fi$: 

100 DSO tedmtiorks 
28 DSL.. t.em1imticm.s (2-28 pakx .~&l.e?tsu) 
1 Ds3 iamrmination (2 cam c&Xdts> 
1 Opeicil zerdmc;lr~n f Q b b ~ s  psllu) 

19.6.3 Upon ATGtT's r~quest f o r  a detdil:&kod 5RX f Z m a  AT&T 
zmd w S WEST shall bsl8-a joint pbming ~ ~ 4 i = f a g  a$ wW@A' 
AT&T will ibesitiSy the qs.mxPcy af tiit? pa&$ 3 3  mhh 
D 8 :WEST central office frame kcz whit:k AT&V xe.@~ire& 
dedicatczd tie C Z L % ~ E S .  

19.6-4 U & T  shall order subse~quent ti@ cabla e&wair;y in &a 
sme manr?er as the initial tie c&!,e c~gacity, 

19.6.5 The ordering of unbundled H~twcbzk 
accordance with Section 2 of Att&cbrknt  
Agreement. 





1.7 Fwpugms~s of this Aftachmnf 4, "Imermnmtim* is the &Wing of fiw 5 $ &%EST and 
AT&T #em& for ffe mutual exchngw of traffic- I n t ~ m n t - ~  &ms n& i W  W 
trwp5t- t  and fernination of traffk. BMemnnmQn is pe~vi&xi hy rpirPrsad wphj  
&taxtian, entrance fscidiPihs or m e t  *nP amri~rnm7ts.  

23 Wi?hin ten (1  0) Business Bays of A Ti4 Ts rqumt Far sty ,!%31,9/ 6 WE34"gWr 
imy infctmation in its {mse~sian or ava3~bb to it ~ B H R ~  aha m&w.pm?nW md?m 
of Mlcj if~terconnactian route ar lixatirn hcferdirg, &Isf rGt lirwiw to, 3w @ * f a  M 
conditbn sf a&esfos, lead paint h-ws su&&nb:@ c~ett~illrnin@tStx~~ urr r i -  
Infomaf~an is csnsidemd "~vaiWa" un&r this Agwment if .if b En U 6 
,tmssessiort, or in the p a w ~ i o n  of a wneytt or f u m ~ r  arg~~li, r m a ~  % 

&sor, or tenant of L4 S WESTS. 

2+4 IJ 6 WEST shall a b w  AT& T to p ~ r l o m  any onvim~~mentaI li#e inwWiwm, 
bu? not Jirnit~d 80, a.s&es?s suwffys, AT& T &@ms b k n g ~ ~ , w  jjt 
mlIucaFiora m s .  A?&T shall advisa U S WEST in wn'ting dr/& 
ouEtjl inveatigatioions, and $lafill w@i\da bvril?4)fl agitsrnvid f r m  U S  
f h  fnvtwtiga@oyt which appmtral s ~ l l 1 ; v ~  be ~fntmssndbky M f ~ 1 6 e  AT&P M 
inckrnnifj! U Chj WEST in accuFKll~~8 MA ~ ~ P I H  P~OYISM~ of %.ilbn $8 d PIM A & WG 
A~~'ctp@m@nf for any loss or &2im for d a m p  SMXBW l;y U S WEST $3 fjl mitrbuE d A  XiTs 
acfians during any site inspection. 

2.5 Atowmstanding any pdamance slartdii,-d set for!h in this ;d\@%m@nfs C1 6 BPI'EST d 
proviurlrs the servic8s sat foah in this Atiackmsnt tr AT&T wIr? th t# J ~ ~ G *  
set f~rPh in Sscljcrr: 52, Patt A af this Agroemsrit. 

-,"d4.-"%"3--.."4 --- 
Par bt'ir$t Order at pages 6-7, Paragraph 37'. 

2 p@r. First Ortdz?~ at page 7. F%ragra~h 38. 
US W@SAT/ATftT - South D~br~ta 1,7198 



ATST;& h q m w M  for impkmerngng and maintainin0 ifs network on its side d the 
W- 14 S %#ES &t b rmqww- for imphsmnfing and min$ainifg its n e w &  w ids 

&Is PC% #?@ad whm ti% P d s  & w e  ta inllarcwnect at a Ueef P~bb lSB'&Tand 
U S M$ial& prtw&.rbn the rWr opijc faCjLities tfw! co,r?nect the Wa nedrmrk and 

Wy sham ftk;) F m  and other r@sf~oncibilieies far that fmiiity bascad m 
wpirW.Wef Bgrir8 ~ e n 2 a g e .  

$ 7  W m m i m  , m y  be m~-iisWd using an a t m e  faaVity without the n m d  kr 
&g.By esmds from Mn? of in!c?d%rcw k a point wiitrh a 

4% 5 

T- 2 ~br'qxwdk gm#t &Y paint r i n g ,  U S WEST ~ $ 1  make avail&I@ to A?&T 

psJad- &qC- include (a) a QS- 1,D.S;Y Qr SONET rates, arid athicpr 

Vm Point. 7ne Parties will negotiate the fiuci~tictss 

@. S,t US RPSTwws fa pwi& &sigmt~d interconnection facilities that mwi the same 
&&w M g &  igaf f~msaS~icaI cfitcp* and SCPN~CB sfandads, such IS the grobabiliiy of 
ww in i n 8 1  k h m  and feansrnisucion standnds. 

$2 P&&s tdrrm@&fifiy msgnsca~/y P~nninfffB bcal ~xchange traffic and 
k&U FM&@ffATA f&!i;.affs on'gjjni3ting nn each ofher's networks as follows: 



t 

83. ¶ 3iom stla# be no r e s t ~ M ~ ~ ? s  on traffic wpes caried. 

8.2.1.1 Until the access struc!ure is revised, to ac~ommodate non-segreg#rlffml 
traffii;, pursuant to rules promulgaled by the FCC or tiis S=ommIsskn, d@p@raftr 
trunk groups will b ~ +  established wherever practical. ExcepCions ro tfih p.%khbion 
w$! not t3Hz based on tf?~'hnical inPcasibiiiq/, but will be based on biding* signali~lg~ 
and nefwork requii.emt?nts. F s  example, exceptiolts include: (a) bi'lin~ 
requiremsnts - switched access vs. !wt?l fraffic, (b] signaling requireft?ents - MF 
vs. $237, q'c) nehvork ~~eqwirenrerrts - Directory P,s,ci!ta'allce traflk Ya'YOPS 
fandenas, a ~ d  (tb) onE-May trunks for 91 J,E911. Tha fobtving is t?le cunefii !is$ a! 
traffic fypgs that q ts i re  separate fm~tk groups, unlrpsi; 0theFW?"e spcifimi"Jf 
slated in this Agre~menP: 
(B) intmL4TA PaEI and interuTk switched access trutlks 
(b) EAS/lml re~+rs 
(c) Dir@ctory Assistance !lunIcs 
(d) 9 5 FiE3l I tmnks 
(e) Ople t~ i~r  Sewices ?s.wl?ks 
( 1  Non-U 8 WEST toif @:?ansit toll to other picviders) 
(g) Non-U S WEST Imal {transit I m l  to oiu't,erprav&m] 
(h) Commercial Mobile Radio %rviceRnVireEes~i Siaffic 

8,3 Separate tmgk groups 
&n/ice Canter to U S 
intimipUvenfy, For 
U S WEST wi// provi 

8.4 Trunk Se~vicing 

(a) wjfhh Pen ( 
and in response to 

b at any Pime, a 
assbssrnant, to iregin 

W E$TlA*WT South Dakota ll nlee 



pnwisitKling of Local Inferconnect~on trunk groups shalr" be no knger than the 
Btam%l.rrl fivtewaf for the provisioning or' U S CYEST's Switched Access service 
amfs&ilJ iw consistent r/ih U S WEST3 actu~~ l  p~ovisi~ning inf~6~al.s for ifs own 
S&&4d Acctsss customers. 

kL4.3 42 ,i 5&!~S"S%j/l attempt to meet AT&T requested due dates for the p r ~ v i s i o ~  of 
t.wf hrfmonrrxt trunk groups. Where the instadlation of Local /n!@~~connecti~n 
$W~FFQ~'OUJOS is required within a time that is shotfer jhar'l the standard tttsrval, tan 
P&tMs will make all reasonable off~rts  and cooperate in good faith t~ ensum that 
$?e nrur'ual!!y agreed wpm duo date is met. 

g.4 4 E3akrs @ci!f mrnprise a major project may be submitted at the sar;Pe tima: in 
wh.M 6'&31? their impismff~tation shair' be jointly planned and coo~ruinat&~ IM8jOr 
p~lifi~;$!; a&? thosb that require the coordination and execui'ion of multipb f2rde~s 
10; m&PtW ia~liwitie.~ between and among i.9 S WEST and AT& T wmvk groups, 
imIttdifig9 ~ktii; n ~ t  lim&f to, fhe initial c?stai3biishm@nt of Lscal Intercnnn-iection or  
W i  Pahi,! t m k  grgups (2nd service in an area, NXX code moves, r d m i e s ,  
f&ci!ily rg~~oming, or network reanangemenls. 

kr,5 I Tmnk $~ro,up c~nnections r/ill Ize made at a DS- 1 or mu/t@b DS- 1 bvarl #or 
excPrr2nge of EAS/IB)SI, intraL4 TA tolf, ~iire~es~'Clommsrcial Mobile Radio 
&#&I, arzld Swith& Access Traffic. Ancillary Service tu~nk grorips bt~~ll b:b 
m& tebw 1; 135- 1 Iev&i, as agreed to by the Parfies. 

Z~~5.9 k"df-e,% CC$ is not available, in-knd multi-frequency (MF) wink s!arP signaling will 
prn&@- Th& MFarrangrement will require a separate dwal trunk circuit 

&&we dTi%Ts switch and Lf S IrdEST's tandems. Reference Techrrical Pub. 
TR-314 asila' tR394. 

B P U q n  mqumt by m@r Pa@, sstadards and procedures for notification of trunk 
@xmfims &it htr@nHy &v~Iq@d by the Pafies. . Neither Party shail be 8,rypecdtM fo 
rttdWi;~iD active status for a trunk disccmnected by the other Pavty for an exton.;fd or 
fa&iiMi~ prsnioal uf time, 

2 Ti%@ t:iYapa17aeR::l&1~ and rnet:b&s of operation of any circuits, facilities or equipnlent of 
&dt;Fsr P&rfy mi:mlJTted wah the services, facilities or equipment of the other Party 
pusman! Isr di& Apmmcjnt shall not: (a) interfere with or impair service over any faci/lfiss 
d ih& ~Fwr  PMy: if$ AffiIhtes. or its connectjflg and concurring carriers invo/ve;cl h its 
,wnrzrw; {krf muds dgrnrge to their piant; (c) \,fiolate any applicable law or regulation 
~ M b g  W i;wwsican dpridlacy of any communications carried over the Party's facilififfs: 
or [bJ @pat@ &ldurairtgo lo the employ~es of either Party or to the public. 

9-3 Ear Parry &L tre wI@ty reponsibje, and bear ?he expense, for the o~erall design a! its 
s.e&m. EWr P;Wy sf'diziiso he respoflsible fwr any redes@n or rearrangement of ifs 

mt m&y fse required ticlwuse of changes in facilities, operations or pmedures, 
f;7+jldGiwbl mmfk profwtion c&er.ia, anci cp@rafing or maintenance ch~ra'cleqstics of the 
i&cilifcg5. !f mb R~rp cre?at~s a dreumsfance causing additional costs to tbe other Par'i, 
if@ &&y mi!y G&& ce~lstmt%on charges from the first Party. 

Page 4 



4 To faci/itaF~. trouble reporting and to coordinate the r-ir of 
Party b the other under &is Rgre~rnenf, each Pa*] shad! 

reporting telephone number for Me designated TRCO. 7 

4x1 any tt-oufric mparfs are readiIy svzlilabb. C;urrenrand'h.&P~f6s;si :EX&& 
me av~iia&@, if rwcessay. A&~-native out-o~f-hazs &@x&Ufss s3;W! b@ 
aE1sut-e acces to a location *a! is staVtpd a3W has tJje ar~mafity it2 n?&ia c # m  
~cfim. 

9.5 iMtaora, n ~ w  EYaciIBecc, services and a m n g e m ~ t s  are ins€a!d r'cr &fy #a s&m~& 
hteauption, ?he TRCO *I ensure trkd cxWinul& e;~&ts arJ t&o 
f a n ~ ~ s i o n  measurements before aokisiiny tha other Pal* ti?af the CWM m u L  k .- 
Her s e e @ .  

$8.6 PO* &351 c~mprate .ip) 1;5f9ldfir.g t~oui?k C Y ~ ~ ~ ~ , ~ ~ .  &tare &'ffmr Pam mi& I 
tmubk coMfian, if s ~ l l  ww rww;l&le eff~rtti b isdaf~? ,"he &-m&1~f, 

R $1' hi Gsses where @ tmubk aonditim affixes a sicgi+hnl p d ~ ~ r n  d W otiwr ,%cpS s@wkp. 
*Pafifeis shall ass@ the same pn'orily p m  Po uww Mera~n&iil@ mu&&, 

40. Fouuesd~~mg 

It?, t 'The Parties agree that during the f i ~ .  year d ? f i f m n m W t .  faifit b~m%s?ff@ r M  
pknning meetings will t a b  place no isss freqmi@ ttm ~r;nct?- per q~rerdar. 

jO,Z Toe Parties shal/ establish pint brtxastiny fmp$i&&s ;isf tmKs d m  a*+- &m& 
gro l~p~.  intercompany brecasf ;nfomatis,ft mf trcr;r prrt&&d by thy P~frtm$,fa we& Mm- 
Paw (4) times a year. The quarterly fordcasts sMd imiutji9 fame=#&& r&w#pmfil(9; fa% 
each mnk group id.entified in Paragraph 8.2. 'r' of &is AlfsictBtmff~~ IR &aWc: W m m -  
switct~ed traffic, the forecast s&N irtdude he qwniitjj of b~~7dt.rr~m2rmd trdf@: 
forwasted for each subtending em' of&?- Tfk? Prnditm rrsc6gnia;l mf, $a aGm# 
&jsturtcal traffic &~ta can be shard betwwn fi'w Pa~&&s+ iW a~umLIy df tk @@ 
improve. Forecasi's shai! be far a mfnimum ofthaw (31 (current LX! p ~ w * f  d d - 2 )  
years and shall inc/,u&: 

10,,2.1 the use of Common language Lscation I m t i T ~ r  /QL:-n$,Wj. wIrW is 
in &I/e~re documents BR 795- 10Sf- 100 and BH 7??5-@@?&7): sr@ 

7 0.2.2 a description of major nehwork p m j w  anfric<Nr"er3 far ffte Johbm &g (li) nm&d 
H~at couid affect. the other Paw Major nn&& p m s  i.1r& &,F:&@Q (W 

R B ~ W O ~ ~  rmmngernents, shifts h antictjtad frarlc @f.trrm, w ~~f -& 
that are refkcfed try a significant iracriease vf &!a- in m i w  &mm& @ 
following formasding period. This planning irl@iuc& ijlg &UP& Of m m  
capacity, forecasting and compcn2wMm r=a.~ctc&fmn+ nhsrfx ~@mpiird!&, 

10.23 H forecasts wary s@n#icanl'ly, fha C7aflj.e~ shall . m t  b m~l@@-aM ~ m &  
for.ecds&- 

10.23.1 If the Parties are unable to ma4 such B riM:#-"k.*M&~irn vu && 
Infe~rcoranwtion trunk groups sh&11 be prroviswI $a h- &$$w- 
forecast. At i t ~  et76' of thrm (31 rrtc~fhs. the uriIhlkx# ,d P& k,r1ir 

US WEgT/liT&f - %uth Dakota 1 niYB 



in tercunwbn busik gnaup~ will be revk?wed and if 1Ae avenge CCS 
&imkn k r  the third mrorskh is under sevenljv fit? (75%) of 
cqm3iry, eibref Paey may isme an older to resize b% t m k  group, 
ehkh s1bM be Ee@ wirh nut less ttran Wen& fwe percent (25%) 
MESS Ci3/2d~@f+ 

3 H hk Pa&s agree an the on'yinal tomcast agd tfyE?'? it 13 der'emired 
f&t a @zmk group is u&r se!!erYy fire parcent (;ZiS&) of CCS 
rcqxcity an a morr!hIyyav2.̂ mg@ basis for each month of any &re&- 
m 7 f h  pannM, &her Par& may issue an order ti7 resue tho tmmk 
gtmup, which shall be left with not fess than twenty five percent (25%) 
~xcess capacity. In ail cases, grade of sawice obj@ctive8 &nMbd k 
fhis Ag.mnrent shaN be rnai17Pained. 

$0'3 GWr Aady OM,' provide a sptzcifi~d point of cm&?ct for planning,, iorwasljng and 
W S I F & ~ ~  p~rymes. 

Fad T~wi&?'agrm $e 8stabIishd to tandems or end oEces or a combination of both 
v-& &&6r me-w~ay or two-way trunks. 7mnking wiII hc at the D.S-0 1 ~ ~ ~ 1 ~  U S ?  
MZ C@-3 &Ye3"+ BT. any other technically feasibk? level, subjmt ta nefwonk 

2% r~81imenfs of the FCC. Infisl i~mnking will be asPablish8d betvvwn 
ATI$T"5 srxit&ing m n 1 ~ ~  and U S CVESTs access tander;.r(s)* The Pa,* vviYl 
ull322e cOr82 &,rd of& ttunking under b k  foIIowit?~ condtio~?~: 

$@Ae l 'I"s&m B ~ & ~ u s I  - Ha bantjrern firoirgh which tho Parties are 
At@fmtl?e?&M k u&& to, or is forecasted to be unable % support additional 
&&@k 4%1& Pcir any priQcf Q: Pime, tfie Parties wii nl6ltually agree on sn end office 
itnnwp p&s fhst *i!da/ieviate the tandem capmciiy shoslage and ensure 
mpi&j&n dfmfflc ben4vmn AT& T artd t4 5 WEST subscribers. 

iQCP Vmfk v&m - The Pafies shall hstall and retain direct end atfie:@ 
mMinp&hbnt to band& actual or reasonabjy forecasted traffic volumes, 
M W w e r  is gwfer, between sn AT$ T switching center and s U S WEST end 
Q&@ rvfwfe ImI traffic exceeds or is forecasted to exceed 512 CCS at ? P j  
itaPaSyC1wr. 

50.d43 A4bfu"dl sgwment - The Parties may instal direct end office lmking 
firjmal agreement in the absence of conditions (1) or (2) above and such 

a@reernrrm wilf f f ~ t  s;nreiysunab& be withheld. 

-1%. %mike 

a f, t & Q M ~ F ~  @mffili~17/, Tfw P&rties wil[ interconnecf their networvks using SS7 signaling' as 
&n9d in GR.377 and @R-3@, inchding 1SDEd User Pa? ("ISUP") for trunk signaling and 
Tram&* CI$p$&?&s A,c?plhrion Part (7CAP")or CCS-based features in the 
W - ~ Q  of tM'r f?$fbmr&s. Alf appropriate industry standards for siyraaliglg 
Mla-r*? Wdf 149 ~/ETAI&.  

1 1.2 T M  PW- ~Bprijividcz CGS to aach other in calrljunctiot7 with all trunk gr~ups .@up,l~rting 
tmir, Tml;f5it4 t l @  To/! TraKx. The Padjes w'II cooperate on the ex~hat~ge of TCAP 
mww fa f&lliiiaf& fulf iyr&roperilbiIity of CCS-based features hatween tbeir-res.pwiiwa 
~sWdlr&, im:XwwrJ.in3 ail CUSS i~atures and fu~cfbns. All CC"3 signaling pafarnetem @//I 
$irpmv&$ &a~/~diin~g automatic number iakntification (AWI), originating line infonation 
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{QLl,), mtIing party category, charge number, etc. For tem?inalSng F'aaiu?~ G w p  A the 
,DarPies wi# pass CPN if it receives CPN from Fezturn G m p  5 ca:nbrs, ,MpriV~cy 
indicators wiII be hon~red. Where available, network signalring hfmti~ictn a3 
Transit Meiwork Selescfioion (TNS") parameter (CCS platfom) and C i a f T  .%/OmMM 
('P~D~I-CCS environment) will be provided by the Parties whr~mwersucPl inlfomtalrw, k 
needed tor call reutin,g or billing. 777e Pam&s will follow all tajy?,amkte hdasfry i&2t3&& 
pePair~inp to TPJS snd CIC/OZ? codes. 

2 r.8 ,Srandarnl dnt@monnecEion facilities shali be iCJ193?#& Supt?drame (ESFI t&i M s  kf-rt? 
cw&, W k r @  ESF/B8ZZS is not a~ajIabIe~ AT&I wfl/ 2grw lio MEW olhr Infe-@ 
pm4ia&.& on an htirm basis ufttil the stanch~d E S ~ ~ ~ Z S  D am;&&. U-S McE3T 
provide anticipalbed dates of availability for #lose arias nor wn~nt& EWM5 
con7pafible. 

d l .d Whore AT& T' is unwiIIing to utiiize an atternare i~terc~flnwtion p m t m :  A iX T MY 
pmvidb? hl ,S WEST an initiai forecast of 64 Xbps Cjmr C6~9inneiGa,aL'.Ir'i@ fTMK C t q  
Smnk quantifies corisistent witkt the foreasiing agrmments &NWG ftff! P&s. 
rtx@!@Y af this P~recasl, the Parties will begin joint i~f~lr?ndr?g for tihe en@m&&g. 
prwuremnf, and ir?sfallat~n of the d81signated @X CCC lilwai i ~ ? f e m m r * W  $%#k 
groups and assaciafed tT&ZS Edeflded S! lp r  Ffam kici/i!les, for &bia p u m  d 
tmrrsmii'ting 64% iCL36 da& caiIs b~tb~een A T&T and U S YIIEST, IrYhrsm a$*%! 
equ&nl@r'~F js mquised, sich quipnnent will h? htr@itl&, eft,aim?er&+ ~ r ; d ' ~ b l . t N  m 
w&e Msis m d  wm t te  same irriewafs as any simjlar grnWfr"$pats for an3 dXC, AT&T sr 
U 5 WEST infernal e~lstomr demand for &PC CGC tmvb, ktfh6# 6$1tkin&1& Em@&, 
faese trumi~ vdill k cs&fslisM as tCm-w%iy. 

I% I A IT& T shall, on each order fop L m I  Ir?ferc~ooedion trunk$. spwtfy i& A% T NLYX& 
am assigned to the trunks. 

~ @ W O &  ~ ~ ~ 1 ~ 8 ~ 8 4 4 ~ ~  

3 . 1  Protective Pfatocois 

Either Party may us2 protectivs network trsr'ffic manapment cm.W sucrd? 8s F7@3f i;tW 
IO-o'igfi code gaps on t ram toward each others mhn+orlz bt7'wn required ID p t s P  && 
public switched r~ett~tvrk from congesfion due fo facility f&YIrres. switch c t ~ s m  w 
failure or focused overload. 

3 2 Rerouting Pro?uculs 

Where the cilpaEailify exists, oriyinating or termi~i i% Ymfftc r @ M m  rd:y brp 
by eitbsr Paw to IternporanTy r@lieb8e network con--tion du8 TD laCt'Iiiy f d t i b w  tx 
abnormal calling paffems. Reroute; will not bi, u w I  to circumvent mi~,u l  tmib; s e m -  
Rbm~'t&g cantrorls wili e:lly be us& byhen mufua!+ ag~& 10 by ttH? P&rl$es, 

U.3 Mass Ca//ing 

PIP& T and U S MEST shall cjylparafe end share pr&&nnhg iafomamrt, 
av8iI&b and in c~rnptiaw~ with fix&nl and sfaf~( ~?gokliOil~, rw-1 c m r w  
caI-i?~s @~pi?!&h* to generate large or fwused ternpray imreamd in ~'crrt~ -5, m 
prevent or mif@a~t@ ftje impact of these events on fhe pt*iiC: sn~ttthw-,wW. 



~ M h m m ,  llVP numkn. may only be used consistent with rletwork efficiency and 
&lqriyi. i ~ ? ~ +  #ihbiti#m on mass calling events. 

W. f %Mr) wk*&, each Paw shafl provide to the ofher: 

F4.9- F &f&e AMA &matied reca.ds to generate biils to the other Patty; 

541,f ,2 bv-amml of mi,v)utes oi use over Local Inferconnection trunk groups in actual 
emmsW smcnds8 The Pota! cornvenation seconds over each individ~odl Leeal 

h n K  group will he totaled for the entire monthiy bill-round and 
E W  to the noxt whok minu?@; and 

i 4 f  .3 W M  W&+~iy (20) calendar days atter fib@ end of each quarter (c~bina~ncing wifh 
& ;fuZT q~arier affcr ?he EffaePive Date of this Agreerne:?t), a usago repd 
%St %i!? t~@f  ~ R C  v&u,?le descn'hd in terns of rninufes and messages and by 
a&i'y$xt kaF; iolh and ofher tenninatd to @act9 other 01er 537 Laml 
rn?&an~&~i fmnk yr~ups. 

P B ~  mZtmss ro he audioiext, mass announcement ,and information seeices of 
-8 m p  Jm #z&% ~verDM& fa the other Parfy upon exece&ion of a sapmte agreemi rur 

B$ w &&.~@~~~rrnfit 

. . # W f W  ihi;"gi;"gmed&yAT&T, U 5 WESTshaPI pmyidle intercvraection kWmra 
,kf S %%EST Metwmk E- prorrkb3 to ATiT and AT& T7s network at avaikbie 
f m W s  yi?& ii?&&i&jed lby 8762 T" If addihonal cquipmenP bytprsd that 
I- 3 S WEST w d y  has in place. or tttah U S WEST is .&nniq fo put in 
p&&* +B" L & m e  t ~ ~ . z O r  to -%va A pkce is required Yo meet such 
g m m  W n a s t m  aWoracquE'srPh of such equipment shall & 

g?@$smnf to & !  ordasfing pmces set faaPt, in this Agreement R;B 
Wm-7 d @ m C w W  &a&' be subyxf lo fhe pror~isians of 
A W . t m l l  P, h c  3 #'?& &-tt3 

?hF fef,22 AF AT&?-s ~qm.  U S WEST sWC m + d e  AT& T I~AIWA-ANI 
[CenfmAsEtma&c /k%sa$w &xounrjRS - A u P c I E T ! ~ ~ ~ ~  Number 
jwW~bt~il7j fm%c d m  113 the* 9 1 1 P,FAPs or LI S WEST E.911 
mMm. on trW fim av AT&I endsFPIr.~. 



1 6  1.23 Ari AT&rs request, U 5 tYESTshti nwivo AT&irSSF=-fPj'e 
destined t~ any U S WEST E91 f tftn~~fam CMT &WZ&S #mi M A"i"G 
end-srmce, when SS7 E91 I: ~Egaaihg ,is svsl&& k j? 3 WE$$'$ 
nt?Pnvo&. 

$6.1.3 Whm ~ & Q L I ~ S ~ B ~  by AT& T and a third c;\wrly ~ d - 1 ~  U S ItYEST Wiwr* 
if arwmHiuns ~ W ~ a p r  A T&Ts fieh~urdl, artd ?h 
t f ~ ~ ~ u g h  &s LI S ILrgEST nefwor& at tmt3~~1isshn ail 
irhcluding,, but not limited tos3, US-1, DS-3, am!i a- 
&aB combine and rout@ &&pf;:~ 80 ar~d fmillr & 
c a & ~  hj7rwugb ?he LJ S WEST fd.'i&rn mM+~k. 
U S WEST may m d  and keep rscon3s of sm!1 P 
$0 the PdePpt podsibIe. 

ltl3.7.4 n S MEST shall prov2'& W-Wy dwah g ~ a ] : ~ ,  
AT&T's r eyues  t , and -gr7sist6t7f WI& rn @Ria 
a s m$a shal 3 provide u17a:Ip-f imrYia JWI st&& ff&k%, h 
dimmn, &Miva& qxdfathg as if %n@flP mw kXirsk 

18. 1 .6 !ntentiona!@ bfi blaok for ruurnb.?r?'n~ ~n~d'slciri~:j~.,I 

16.l.7 I) S WEST and AT& 7 shall aym urn 't9Fis sW&km&rnt 01 'WWI~ 
for the @;rchan;ge of< traffic br ~fhsr fXCs. T&m& Ikrrrk m a  
ta "rnaet point" amngement. 

bt?asib/e iPojnf of lntertace. Ail farnk jni8~"r;m~k 
S$;S MF, DTMF, Dial Prv/se, PWf-ISBN jwhn9 sv 

78.2 Trunk InP@rfam #?@quiremen& 

16.2.1 9 1 1/E9 1 1 Trunks 

982.1.1 1?1 S WEST shall a110 w A T& T fb pr(lv& dim4 t ~ ~ n k & g  ~ e s  -s"l 
U S WEST E911 aid  oFliccs or &mkinl. as & 
8pplimbIe ~ e ~ i n g  area. T'.= tn!t~& S E  10 k% Fwd&# 
trunks from a giwn AT& T and onice3 tt1i9 U S WEST E$ # '?W=K~ 
otficds or far~&tn. 

16.21.2 k /  S WEST shall probtida for O Y B ~ ~  EN ? m f f i  k .em fmnrm 
that 11 S WEST pr&vBd@s E91? v~#dhw lor &an! 



E,-gPndtW 5221 f kwdmis bmme av&k@@ in the U S WEST wmrk, 
US &EST- AT&Tfc p W e  direct nunking b each U S WEST $91 I 
%%m%cos, S W  am to &e pmtbded as oreway tmrtks f r m  a given 
.&dd4W- fa the rtl S WESTS91 3 tand~m. 

2 %  2 &r S @YESTsha&c pmbk mnks gfoup5: pmvisior~~o' oxcCbm.v~& to 
CAT l#r&stATA TO1 EafrTz. a: $&Jzt~f& by AT' Y. 

O@Z:W US ~ E S T s ~ ~  @mIk _wpm p?ovMonM 8xcIusjw~f $0 catty 
%mU-TA,-, as irrd by AT% 1: 

td pi24t& 557 &m& w t r r !  provide SG7 

3 1 iP&C?RE), and Cffr&v 
F ~ Y  me skandartf GR-3W-CORE) 

ffifiggf% US & # P a w  *E&m&es Trunk 

U 3 MEST %h&J;pmk& Opmfor Scsmkes trunks a6 one-way &inks fro175 the 
U 8 WE87 naM& to ATd?T wtw~rk. 

3 W C M  W m m  bwwff U S WEST ard A T& P sP@& mwt or exc& ail of bha 
& t@r wrW& fnfer~~~nwctioti sef f o ~ h  in the r'o//t~wing technical refer8Wb: 

f&;,d d aR43 t S-Ct%$E, %w&%ing System Generic Rsquirttments for Call Cuntrol Using , 
ffs &@mlM ~ ~ M c x s  B@i,?af N$hwork Us81 Par4 ('ISDNCPP), &Ijc,se, F~bnrtlr)l 

f&32 GB+3940WE9 SwYching System Generic Rc.quirements for Interexchange 
i2&~&@ fa$&mW~!~ Using the Int@gated Se~vices Digitat Network User Part 
fC9XgrhitpP)+ &mm, F&bniary 1994; 

s R S 3  FR-gXmm37k 05SGR Operator Sewices Systems Generic Fiequirp?mertPs, 
7W Ed-: arb@ 

&am @*W liw exr,.)~blnge of traffic bmmn AT& P en! ui~d31;~ 

WF&d*bY&s" Pa@ tijlsts &t .m mffmli4 TA tdl pmvMr or interU TA inYC or where 
@&@I P w & W m  m& &&m~% fm@k @ ;IAe O ~ R W  from third pafljes, each ParPy 
SKijiiRms& &rCtpr~.f&?s rn agptq&&te ~ r g e s  pujsuant to iis respeclive tan'ffs or 

I v\b;i = ' 
22-e *+%Sa"!at&T = %@4i& a&c9ar tm.lm 



aMxj6ifgt; far such thvm! paw teminafions. Absent a sopaaatel,~ negOtiat& 
to #?e crt~fltra y, compmation for r~?c@rml  trafPc exchange sde& applies to 

R X C ~ ~  Qlimctly b e t w e n  the Parties without ?he use of htrd prFy trans8 
pv** .  

. "iV; r,e 2 

T2'2, $ IS S WE57 and AT& T agr~w 1s trezt each siher dbiafy, r?odiri17ifninaY~.ri&.) and 

1 X2,S 7 % ~  tlml peirforrn~ eh6 End CW2k-e fumfi .~ & ~resprmxW for all Cmm 
QT$kx, i f n ~ ~ i o m  br $he wr?l Pmnkim m w m n t  e W r b  and 1%7k"~~w$&1 
and ,&sf4 LW wsponsibk f i r  the immji amdina.U), irw&Sf&ic~n, 3.M 
mA+f@f)wm& @spmibipii'bs for Mse Iwnks and tmnk pmps. 

t K.$,,B &'Ti% J and U S bVEST st@//: 

13".26.1 h v i d e  traimd personrye1 with adequate and c~tnpatiBie fest 
8quiprnenf 88 work with ceruch olh@r's 8whn;'cians. 

f E28B Noti& each other when there is any change affecti~?.~ the 
r@ylu~sRed, induding !he due date. 

7 7.2.83 Coordinate and scheduI8 testing acfiwifies of W r  own pies-sanmii 
and crtbrs as app!i~able, to emaJre its IrtJerwraraw&im t n ~ ~ t n u l k  
groups are instafJA?d per the lntemnmion order, m t  agr&-up~, 
acceptance Xesr requirements, and a,% pla& m sap& &y &e a h  
date. 

faci!,%y or its p ~ r t i ~ f ?  d the Ir?Prerm 
,frosbh Pcv each o h ? .  

77.2,6.5 Advise each o?~~/E~B's C~nfrol if there , 
which fvdy ,tjl!fmI ?he Cltemnrftion trunks. 

17,2.6.8 Pr~vide each oPh@r owif91 a troklbk r@pa"Bhsc/mpiai~ coniact n u M f  
tf@l is rmcf.& accessible and araikbk $ w m y - f w ~  (24) &~E.S ,m 
day, seven (7) days Far v m k .  Arly C $ I Z ~ S  fu this CnnW 
armnge,mewt must b@ isnmdkt* p m W  to the ofk?r Party. 

7-26,' Pmvide $61 each otkr test-line r:urrtlpers ad a- m :mr lhes. 



17.26.S C ~ r a t i w e l y  plan and irnpimnl c00rdi~Yd repair p~3eedums for 
the m e t  point and Lax!  1ntemYnm.m Trunks and faciIib@s 10 
ensure tror.f&le reports are m k &  in a timely and qpmprjat~ 
manner. 

3 7.3-1.5 U & s s  ~ f ~ a S 8  stated h IYMj Agrwmoplt, aTPdkry &a#k will & 
emnged in a m e e  Vpiiifi whether th@ tra@c 13 LfmxWS 

- 

in- bA tdi, or SwStch~sBcc~s~ 

rX4.2. T Whik the Pa& anik@a& the use af two way fmt~ks for the &!6ywy 
of L m i  BizEc, &her PaHy may -t to pnrv&ion its o m  c m i - d y  
Primks fer cf&W~y of L d  Tra* to be termhat& an the LWP 
Par@% mt#ork, el the "ir~Wrpcw'n: cf Enti%mm'on. 

sZ42,2 rrPEI ParTks nray deer Po f , w c h b ~  mr)sftort sewices f m  each-olfmr 
cra &m a &id p~y. Such trarsprt &fivers the ofiginafr'ng Paq'a 
twz T T ~  b the Cermifl~1fing Bartfs wi oKce or $an&m for r;a!i 



t8rmination. Tra 
tmnsp~rf (which 
dirmP trunk transpart 

7ii",4,4 Tdl 'Traffic 

-1 7,5 JnP@daegj C~Me.P,vailability And 

Y Z5.1 Interface Gsde Availability 



Attachment 4 

s m W W  trunks. Pmvisiming of the icrcal trwfdks equipped with MF signaling or 
SSP Quf#t Band Siwaling is =m.e as that used for Feature Group D 
~ ~ L W  Acxsss. Common Channel Signaling Service, as described in this 
R $ ~ r n ~ r n I .  mUSI be ordered bs A 723 7 when SS9' Out of Band signaling is 
m q z e c &  IDR heal trunks. 

~Cwf*rtn@t capabdhy p m i t s  2.4 DS-0-64 kbiVs sewices or 1.536 Mbitls of 
&mIo:l csf; the I.*? Mbit/s line rate. Ctear charmel mpabifi'y is availabie? far 
&?&a! hunks quipped wi'h SS7 Q& of Band signaling. Ciear channel capabifjiy is 
&I& &v&Bfhle ar ininks t~ W S WESTS accas,s tandem swfich or U S V j f  ST'S 
@Ed Mice ~i&i:f?e$ (where av~ilable). Clear chaimei capahilafy rn~tst t~ 
i?%@tWls#f on the a&er for the new /ocal t ~ ~ n k s .  The provisioning of the I m f  
t!vnR$ &ju@p& with cfear channel capability is tr'w same as thaa me,' for Faatwe 
~t'tW$ D 8w&W Acxess S a r v i ~ .  U S WEST wid1 psovddg AT&T wiih a listhjg of 
U S  WESF BM oftres, I ~ c a l  landem and access ?an&r2ns q u i ~ d  with ckar 
&m14-bJ'fqF (&:leaf channei ~13paM1ity is ncpt available on fmnks to 
US $YE$;7% bra; tandem switches or end ofices where it is; cunasrttj! firrot 

cL *&T&rs?gtze?~ to use ttie Bona Fide f?txjmst process to rquesl' dear 
W f m W I Q  fforsrb addiiiorral swifches. In the event additiorial clmr 
&terEfm$ mpabiIrfSI is r ~ i l f & ,  costs and charges slw~ll be assessed h 
~ o . , e g w @  & AH~ctifm~t I, Sectbe 3. 

2233- X w@m@n't G/ ftlmimting l.ml Interconm:ion minudcs, as cadculated par 
A&m?i~f~i Ss &XJI?S w h ~ b l ~ w  temiinatjng I ~ I  entry switch receitgt?s answer 
9PwNi8& Wm &f! calW end user's end office indicating ?he called end user 
Jm m~wnes'. masummerit of tenimting cat usago over local trunks 
@n& ~ & n  tf#@ AomP?a$ing ?a:al entry switch receives disconnect supervision 
#km &&z fM e ~ d  ussr's end office, indicir!iffg the called end user h;as 
@mrM4d. LiTAB&r"s Point of Interconnection, whichever is rmognized first by 
r& entr), swim. 

!Z&8 U 9 %Edr'a& s2vp?gT are mquImd to pm~ide each other the proper call 
8nrr:QffflsYio~ {e8gb1 OrigtnfftiW call par@ number and destination m!I party number, 
~f13~)  83 r4jlm%t? mGh Pa@ 10 issue bils in a compfete and timely fashion. 

3 resf& 

&iius t~~sftes af iflsaiiaiisn d a focal tntnk group, and at no additional charge, the 
Pa&@ m7t mpritWe)t fesr the smr~ parameters tested for tern~inating 
i"Wm~ 8mup %1 S ~ c l c h ~  Access Servke. 

t r", ZZ Ye&&! &pBiiii%s 

fpe ?7:2 ? T9Mtimtitlg L(y7ai Inferconnection Pnryzk testing is provid6a' wham 
@qu@mnt is aveiiable, *!h the foiiowjfg test knines: severr-diyif acc&,s$ lo 
Wm Elf30 fype), milliwatt (102 Pype), nonsynchronous or synchra~sus, 
a m # &  frar~smiss@rt measuring (105 m), data transtx~ssion (707 









Attachment 5 

S . ~ ~  OFtktring. Pmvisioning, Maintenance, Billing and other 
fbrmidums far U S WEST'S mnbundied Network Elements, features, 
hmYions and Resale Sff~wices are inoperable. 

3 . 3 3  ut snd Tmhndogicai Changes 

6. $3 I Cf S WEST sha!! rlot#y AT& T of any material operafions; or 
fd&a~oA~giml{@~g.. network, systems interlaces) changes relateci to any 
s~&~k@s, Inkrr;onr~@ction methods, or He~twork Elements purchased by 
Pi'i"Ri"T, fit tt;ct t h e  (1 S !NEST deck& fa make such a change, 
t f  S WEST m*l/ noiify ATCZT in sufficignl time b &Elow AT&T to make 
slipcmwryl at$~~tm@I"rE to iiccclmm&te the &lafig@, but in no case Lvith 

&an thr.Sy {~30) days' notice, urtless ottrsrwise agreed to by the 
P&81!&, #b@G$ons to the piaposed ch6nge rs~ust be yiue~'~ in *!./Ping i3 
If S WESTin a feasonabie time. Far tt36 pupmses of this Section, 
bm&& & n g a  srlall be defined ixs tho= changes which will likely 
i i c #  afnsn: i~teraetions ix iwmn AT& T (or it% custa~srs) and 
U % WEST, 

i, JSvZ U 53tVE'ST agrees to natit). AT& T vdjtlanewei- aan A4T&T subscn'br 
&G i s  p m v m t  iL)cOl = M C ~  through sewices for msie ,  IIYPNP, or 
mk!Mfr,d Ziltrfwark Elements char?g@s AT&T PIC status. 

r lt n C ~ S E ~ Y ~  at stw~ 

$, f .R I F+o&&g A f &"l's obtained proper Cusf~.mes Authotization, 
aj 3 WE57 xh1C wpnke AT&Tas the CusPmer of R,@co& far rzil 
N m  E&mnts rrr services for resale ordered by AT& T and shal smd 
&jaJrmtd. iiwcricas. and information which perl'ain to such ordered 
&*w* dW& to A T i  T, A T&T wilt provide U S WEST with add/t?ssss 
fa W?at&.h U S WEST shail send all such notices, invoices, and 
&Born%* 

6.4 3 W& 4-k~ Brmadums 

P,I,A lF Uplsn request hy AT&T, the Padies shall develop a 
wrk cmter inferr'ace procedures for each furaction/ bus 
mwq forfu/fi/I~ng the terms nf fhis Agreement. 

1 S P  -kc* m&Pfiqp 

1.Zf C?hrag&aa In R B W  !%wim fXfwings 

f ,2* I. 3 ~Purswanl to S~Wtor7 23.2 of this Agreement, U S HIEST shajl provide 
.summaries to AI)*gT describing the proposgC( change(s) of ssbvices 
v4fhic:i~ am ava~fabie for resale pursuilnt to this Agreement. 

I'&!, 12 [Ilnlenlima/iy its8 blank for numbering consisfency.] 

Is2,1,,3 U $ WES'Tslla/ipmvide AT&T with access to new services, features, 
aisd ftinchins cancurtant ~ * i t h  U S WEST'S notice to AT&T of such 
ch.~ng@s, SO that AT&T may evaluate tnese services. 



1.22 1 U S WEST shal designate mnks or lines as an Essential Ssfvice Lit?& 
rESL3 or ?r?Iecornmuc~i~ti~ns Serwce Prirrrity (TSP% whj6hOte! is 
opplicabje, upon AT& T's request, &ased.on industy stanrz'sn&% 

l4!3 13lio&iRg %wi,ws 

f.2.3.1 U j ~ n  request frarn AT& T, L4 S SNE5'tE ,*;hzl! pmt&e blmki#$j h 
actxzrthiyce wf& U S WESTs&na,d imtm&s f ~ r  70Q. W- &m$ $2'8 
sermm, or other szflohw c;fsirn~Lv P j  ;ls ,my t w  tm3d t?r may la? 
&bra- ;n Tre r'utiilm ia~~diog lo i-shy ~h-~ ~ndsfmfl 
pmv@ BifW Mum&-r s.6mniryj (%%S), W~J- mp!@& LtDB 
m l m ,  or equ.W~nt serv&e &r bkm+ing w w M 1  of ~9-tliW praw 

mist ca!ls, on a Me, fnmk, or lnoWoBh?i z m k a  &?sk. 

f -24. f LE S WEST d i  Piitin its erflplayees wf m m y  commtLCni;%,t@ &&& A% 7 
sufkwrbacs #a tre.3: All% T In 8 m ~ s c ~ m i r : 8 b ~ . r y ~ r n m r ;  U S WEST r$# 
soljx!$ and may Pakb h f n  am~i~nt  hp& frm AT& T b M?e &~e@m~12 'nf 
such Yrdndng m d  wilf perinif AT3 B tci wdihw, 3uf s-mt zpprnve smb 
Rlaining. Sum? trtjbyinp r.ziII m p $ j  &.iPh tfle branding rmju&=rncIn&- af if%$ 
,4gmmerrr. 

1.2.4.3 U S WEST or its  gee stbff imin AP&T md3~1ozw G? U 22 WEST$ 
syst@rm and pnxesses r?-- to -urn the accffmcy & @quktW 
infomation ~ x c h a n p h w w n  AT&T Ir~forrnattba'anafs~aIs ~FoW'W b 
AT& T should incdude, at a rninin~urn, opeiatilmal and p W ; 1 r a l  
information, and W S WEST-weeirk wtem acc(~Wrat~rf~C8 ~nSf1~1~1km 
for performing similar furmYm- 

aJ 5 WEST shaCf provide lo .4T&T the active Carrier I'derItificariotl Codas (GIG) fw 
bg& Dial 4 and bN free (e.g., 800, 8198) services for @a&! d h  a c c w  ?~#&msY 
pusuarrt $0 irduutry gruide8~&s. 

P,1,4 Address GM& (SAG) 

Upan r@quesu by ATBT, 19 S Vu'EST $hi20 provick to AT&T the SAG &fa* slr r$rt 
@yuiv~bnt, in a mut~~aliy agreed Po farmwt. C t N  c k n g ~ s  to &j"le SAG $ha// h 
prx3vriaW to AT& T on a weehly basis. 

2.12 CLASS &!ad C M S % Q ~  F~?&r~$ms 

2 7.2 1 AT&T ,may onlor @e sntim set a/ CUSS' and C~tstum f~ahrres &.rH 
I'uncti~ns, or a subset af any cm or my cmnbEnal.iern o? such featirw. [n 
atJdiPiun, i/ S WEST shall grrovkte AT&T u& a list of features &nb 
l'unctians avai!able or1 an end office by end office MS. 



2- T 3 ,  b ,4T&T9nul U S WEST t g m  to m a k ~  ,available to a mutually agrod 
@on lf?ir&pSjf c&rt m m b g  agency, cm a the& basis, such of the 
itd C W m r  payment &forjt hfom?atim available f ~ r  each 

or ex@Qf ,#at applIr%s f i 4 ~  kml service or intmUTA t d  
"TcWnmcl&&t~ SeW(s)  from eiYhesi Parry: 

2 3 2 2 Apgdhntls name; 
2" 2.3. $2 e4gpw1rs &am; 
2 t=3.I.S Applkmtls pf&~hs p h ~ w  number, if any; 
2 1.8 3-4 Amaunt. % my, of unpaid Marc? &7 applkant's name,: 
2 1.3 5 Who-r appkkxznt k deIiaqu@nf on payn~ertts; 
2 f.3.T.S f;P1PjlfP) ef ~~ with pnizr kml  or infr,~UTA Fa// prov;@r; 

Z 2 - 5  2.7 Whv% appIkmt had bxaI sx intmLATA toll service 
t@m"ffj~fsd ~ l r  sqLWed w?hin fib@ 'I& six (6) mrihs wiPh an 
ozq3am- GI reai-wri th.2rsb1~; and, 

2 8 W M w r  app&ml was requimci byprgnr lo~dl ar i~fmL4'TA 
f&I @-awWr tO my a &yxuy;if GW pmg& anather fom d stvu.rity 
MU&XJ Wo ambi t  ofeac!!* 

2,4,3+2 i%d1 stlallb17 p a  00 aPI@ mM$on thgt f?x! e d i t  
~~h~ agwq mly make sudn M m x u t h  available to Yre @uM@r fa 
~d$& peso11 or e,ntify in quastrm has applied for TebcommunicatI~ps 

2 F,lt,T Ua!$ij ~ ~ r n & r  Adrninistrati~n fumPiof95 are a.sumcd by a neuRr2il third 
jeeady in a.cco&m with FCC r u b  and regulations, U S WEST shaM 
as&n NXXs $0 &T&T on a nan-discrimiraatory and equiwaknt'basis 
RDltmig NP&Pgui&line. In additir;n. 81 S WEST shall pravide fesring , 

Rnd #atding of &Tars MXX on t k  smts Basis as U U WEST provide8 
&&for ftsAff2iaires. Furiirsr, in U S WEST'S role as number 
sr&niniS&tor, it shaN provide AT&T with aazss  to abbreviated djalirrg 
m&s. a w . ' ~ ~  arrangements for 555r1i~te numbers. and the abi/ty to 
&@in Ye/Bphone nwmb%rs, including vanity numbers. while a customer is 
817 the p & n ~  b&h AT&% LI S WEST %hail provide the same range of 
intm%xr? chlrlicos to AT&T including c,hoice of exchange numhr, as 
U S WEST pr~vidss its 0#r1 cusfo,ners. Reservaticn and aging df 
numb~m shaII mnain U 5 WEST'S responsibility. 

2 $,4,:! AT&Tntay reserve blacks of U S WEST tekphne numbers in 
a-tx~daflm with U S MfEST's tariffs, or in the same maslrer U S WEST 
~ ~ p v t i s  t~kphone n u m h  for its ow17 use. 

2- 2.4,5t W,?ere AT&T has obtained 8s own MXX, but Pas purchased U S WEST 
smites for wsb:C or N~Mfork Elements, U 8 WEST agmes to rt7cogf=1jz% 
i.,% AT&7 N X K  in U 5 WESTS switch according to the local calling area 
&fin& by AT&T and appmtved by the C m i s j a n .  



2.1.4.-6 Number Resffmes 

2.7.4.6.6 Each 

2.7.4.6.7 Until a 
I.$:$ -WESTlAT??T - South Dakota 1/7/98 

. . . - ::-. . . . , - 



lelecommtinications numbsing. U S WEST w%! asig? MXX 
codes Po AT& 7- in aa-ordame with na M a !  gukieiiaw a a$ no 
charge and on a n~ndiscrr'mi~afaty bask- 

2-7.4,G.B Each Pa* is: responsibde for aaWiniste&g flXIC CO&S 

assignet?' to jl. Eack Paw is r q w  fur sb,liavnhg Local 
E x c I t a  Romhg Guide (#WGI m-qs of UU CC&S 

tiss.i,a~d to its switc~res. Each W a r n  .shall use the LERG 
publi&t& hy Bellcore ao jts s m 3 r  fm &mining rw&>bg 
l n f m t b ~  ane'sfmfipuovide aM nquir& ;;7fonnatiion Pel &Idr:ale 
for maintainihg the LERG in a tine& manner. 

2-f.4 f tf S WEST shsi! pmvide pmliskning suppogt ot@i& of mscfuied worh 
h0t.J~ at ihr? same b~k?/ nht S WEST p~vwides itselfsnd as r€~C ius~M 
tyA78.X Saich suppart may be subject to z rnin$rntim labor charge. 

k $,A@ Z;eWir=e Asurnme Waii-anties end hcen?$s: U S WEST sha8 .povide 
Irr AT'T S@N& asuran~18 wamnties and incentives as if S WEST 
IJirwMs such seffic@ wananties and hcentiv~s to its own end users or 
aragr other Persan or as nbhe7fyirisi,? pr~~vidocl by the Cummissiom, 

Z 1A,B Avktiirrbilify of Nsfwork Capscity: Cnnsistcwr w,?h AT& 7s forecasts, 
U S WEST shatl deploy and keep deployed network ,facilities f ~ r  A 7% T 
s@n1%w in a mn-discrirninarory manner and in the same manner as 
tr 3 WEST rn&&es such facilities available to itsen far its sewic~s, 

2 2+4, ti? Wa&e8ntelr Intarface M~ttiods and FLrmedures: U S &VEST and 
4K*&Tstlalf @na/izt? trrtetface rnafhods and procedures befween heid 
m$M&& bvc& centers detailing systems and procasses for ordering 
1~x3 pmuisio~ir?g~ Such methods and procedures shaJI be cumpbted 
W f n  am hundred twenty (12G) days a8er a wn'tten request d @;$her 
t34irSf. 77% IdCk of wohenter interface methods and procedures shall 
WP &bbh fie pmvision of services under this Agreement. 

222 @@ Requiremen b 

22% P [lztf*tiorrtt/& la@ blank for numbE~ring consistency~] 

222 Spt~aXi~ I4fibuMing Requirem~nis 

222 ? %W'&?D ank;rring NeWorl< Elements. AT&T shalj have the option of 
tlrd~inng &I! fL?ilfures, functions and capaOiIities of such Network 
EfeT7?@n?s' 

2 222 ~ W m n  AT& 7 ord3rs /bit?twork El@menrs, LE S WPEST shall pro~isioo al! 
PLFBPV~S, ;Urr@ti'~;lns, am2 capabilities appropriate to the Netwo& ElernenOs 
y W f t  m y  irtcluc4?, but are not limited to: 

22.PP2 1 the &asir: S~Yif~hil'ly function of connecting 8nes to lines, lines 
to tfvnks, t m k s  to Iinss, and trunks to trunks, as well as the 
same basic capbiIitit?s made ava!lable to U S WEST8 
Customers, such as teiephone number, white page !isting, at9d 
d&l ions; and 



features and C;@ntr@x, as we!/ as any 

2.3 Systems I n W r f a ~ s  and Lnfomet!~~i Exccks:p!s 

[lnt~n~eamIy kfi blznk for numk:ing cxpn5SCm~~~ 

236 Pre-Qi-deR'ng and Pmvisiming far Rwak &i-i&m~ dM tfit&&M fJ&WW 
EImsnts 

23-2-11 hl S WEST shal provide to AT&T B Lst of a# h~ .kATA 
hteUT" cam%= a:mVBle for Cu.@m~tr $iH&pc,".;irm wr & ~mtr-eai @ff%$& 
i~f$%?k 

2.3.2.2 [Irrfsfifioonaliy ltPY Mmk Iiar n$fnErrsfing CC)~SS&S~@*~ 



&I&&?  prom^? to AT&T through nefwo?fc discfoswre process anNor 
G m r n e t n  MoM~fiori as appropriste. 

232*6; f iY;3~naliy  kt? bhnk for numerical consistency] 

%3SS 5' Pm&ry ar Held Qruldrs: U S WEST sh,ell provide, when available, the 
AT&Tirrfamratbn regarbing a suf~sc,ii$e:r's previcus pxfiding or heM 
O&WS, fP Hlf) sukwn'hr has n pendi~g or held order, the sfat* of' the 
fr&rshal not be negatively impacted als a resirli crf t h ~  subsc6ber 
cihzt*~ kai wrw& providers (i.e. d t e  date for p r i d i t i ~  sdflrice 
&iWg& f~ & f ~ r  daie]. 

232.i! &m&aI Con,-n: When i/ S WEST fktermifles that special 
c-mgi)n is r@~LEErec& EFFHJ, S SYEST 5&151 rrotifjr A T&T on a Pim~ly basis 
dspGkl3 CaWWtinn aq~rXmm& a l d  chaxyes, and obtain ATL4-T 
aLi.lfx7M- k b  begindry srnch mrhwction. 

3 U 8 m & p M  fo RTCh7; upon rea.wns.b/e request, sufficient 
~ n i " ~  ssfnd kp?P h f m t b n  for FdeWoPk Elen~enPS for specific 
WWd. 

23k92? ZC 5 WS ?irk# pmv- to cl T&T, uupun ~quc?,5t, ~rJvanct? jnfcllmlagm .of 
kbd&t i# .s  and ,rz1cgudrio?mnts for plannng and implementing NPA spdits i u ~  

wiltt N,4NP GuicfeIiroe.~. 

j),SS3.;5 U S  YStEC.bif~%?If naks dngimefiag s~pport avai\a&is to A 7;5: T as is 
-4 afid ~ustorn~ry in the ~slpr/bion of Telec~rnnrunications ~ @ f V k d 3 ,  
W M  EJswnts, CameBiruaths or k ~ c i l l a ~  Func'tioa?~ as described iq 
$kk Agmn:cmt. AT%T may rriquctst aclditional engineering stippo/?. 

"ansyF *Q&icingw ~)7COnpasses the preliminary set of acfiv&ies whera0y;tf 
umitr;iit&rs di8logues with thef customer in order to oatain the info,mdthn 
i& w m ~ i m  order and consists of ff >e bfirowing functions: verify an address, 
a~~i/abil@~ r e s a ~ e  a telephone number, check for appointment svailsbjli&, 
m w n t  and return customerserwice infomation. These functions tar.; 
WPM: 

4 -  Wa3.FW~fion - Provides A?'& 7 with the ability 
c m m d ~ f  .swke Imtion, serving cantm! office, and 
WOit~5 ~Wiixitni- ~$11 illndicals the availabilify of fiiclit~ 
*a&%, W tfas cab& pair is available or tvorking. if the 
m t k n  af a pending discmnwi ordsr and #?a due da 
&dm nof resew# cab/& pairs. 

2292 T@,dwwt% ffu~'r"lb@r Be;wivalion - Provia'@s AT&T with the capability to identidy H 
om af more td8p1?0r:~ r ) ~ m b e r ~  are avaiiatk and reserve them if avaihhltk This 

@ z.%Pmfk,T&1- %@I Of&#& ?fl!%l 
Page D 



mcdudes the abilify fo reserve one Or more sp&?t-ific nutn.Mm lviinicy num&@& 8 
blmk of sequential or random block of numbers by somizg ixmfmt a#&@ @~Z-&W 
NXX. If a work odes is not received wfihin a negotiated umounl BJ fml IF% 

reservation wiII au?oma&ixlly expire. 

2.4.3 Appointment Auailabilify and Re.sewation - ProvIrbc4$ ATBfT Wh f ? ~  c w w  fa 
cikfetinine the nexf available dca -Jafe, the airaiicaP~dpIjy d a  &w& @ixr&. a& 
indication if ?he date is available or a sedeclinn af L"lre ,%!XI av;$iW ;$P@ 

ciosed d~tes beyond that date, aand res@m.IIt.n dm1 e t r ' a ~ w  B- 

2.44 S@n,ii:e AvailabiDty - Allows AT&P to &fernin@ fh? a 
facIilies to a specific errd-u,ccs~'ity:aiim~~~- 7 hrs" caj 
stpnice is' aidailable, that !arc'# rates ap&?@, fhe a 

listing of existing servims, f~gci:fores, directory BSfir?g 8ISab 
6lds8ornsr accnuni. 

24.6 Cjrcuit .ddentiFicaF~~~n Request - Provides AT&T &gh @tr c+Wv 8 0  *fig@ &m' 
&?&tin circuit idenFificaGons. If a wet$ order ?bra Ciatril fda#rff=jlM fiwt~st w 
nab neceiyeci witiliw a negotiated amolmf ~flin?e, rr#qurist & E ~ & { & ~ I F Y  
expie. 

U S WEST shall prorfide AT&I' with fho same bvst ot ~ Y r r j g ~ ~  miti ghm~smrng 
suppofi as U S WEST provides itself h a ~ x o t d 9 ~ e  ~ r i f P 1  o&MC% (as@ 
performance measurements that Y S SVEN mPi r  WW 8m muYd by 
law, regulatory agency, or by U S Vt43Tfs o m  ~ e n ~ a i w & v m % ,  Mt&Pn&w~ 
arc-,, the most rigafous. These standards siMU a#p&dd In& &fft& 
teclmobgy, equipment, facilities, prw;suw, a# ft)chnqW f/Wu&rq% &$ rmf 
limited Po, such new architecture, equipmeni, f,&k&bS, ar& kCX@&m 
LJ !3 WEST may deploy) that U S WEST p i r ~ ~ ~ & s  r"a AT&? srrmu && Agmzmnt, 

3.1.2.1 U S WEST shzll provide a System-- b'wdaca N&Q Dtwk ET6 qitl~~:#ni 
which shall serte bi a/! adivifi~4' hvofvW h t h ~  $J&~WTPC h?fmr;dm 
ordering and provisionir'rg of U S &'EST"s ar&otdM E!&monaPi, 
features, iu17ctiuns, and Aessals lknfkxss. The Sysfecns Irr:4xiPaa H&& 
Desk Or equib~IenP shaif be ~vai/abiii ~@f?ly-fwt (Pi$] fmia ;i0 &y, s@.ci.@fi 
(7) days a w@@k. 

3.122 U S WEST shall provide a Sin@ Point of Canfact ( "% 'PW 

kfiobviedgoabie pemneL Trained b anssTer ~ut- a 
pmbl~?ms tn m n m i o n  with ffie dr&ting W,% 

y 5 WESTIATiT - Souttl Dakaea ?Rma 
%g@ I&% 



l.f S WEST  ill pv~vide sufficient resources to provide equivalent, or as Y 

afF&rwt'se agreed to by the Parties, service to ,473 T. 

3- f.2.9 In addifrjn to the electronic interfaces provided for elsewhere in this 
slgm-?ment, U S WEST shall provide, as requested by AT& T through the 
!PWCI provisionir~g and dispatch in the form c?;f coordinated sc,h&u/irpg, 
!Itatus, and djsDatch cd,oabiiifies equivalent to that which U S WEST 
$?rm&ss itself or as otherwise agreed to by ff?e Parti~s, 

3+11 M a e 3  an 

8 2.3 f FOr  ices for Rr;saIe or unbundled Network Elerneilts, U 5 G?!EST 
~s~lfprnvlcte to ATB7; na Iafer than January 1, 1997, the ci;,uabiBIy to 
in.*r lmal s e ~ k e ,  ir!PaLBT', and inferlATA, fc311 servrces by enterif@ 
&T&T ~ h s c ~ r ~ ;  ckaice of carnrner otf a sfngle order. C' S VdtEST cv8 
~o&lr#&er mniffr w/ecthn c k o k ~ s  as the,y besomit? avsilabk9 
Lf 5 W E S T ~ l l  provide AT&? with the capahil@t b order separate 
itu&dATA arM' inttalA?A carries an a /in@ cpr trunk hasis wkwe Y <+ 
I r t w m u m  i5: amikbie. 

1+3-,2 R * % f @  in&&+%%% Y+~-u&cript ion is not avsijab!e, or if the sufiscaf.br 
axs s2&s&ci an imrac4TA tall carrier, U .S WEST agrees to prnvf@~ 
iiwaTh ,wmkes fur asale to A T2 T and t~ mcognim fhe end user 
@$ f&& C m r  dkT&7 for intraUTA boli. A7&T st?aR desigk'uats ? h ~  
Ma'e3b.r ali amr tall a!& if the srsbscffber dogs not selmt a 
IC%C&K h a# cztss, U S SrEST will route toll calls to Ihe appropriate 
W . X S ~ ~  --reti  AT^ 

8 '1.4. f U % k E a T  miwt accept PIC change requests tihroi~gh the CANE 
fmcias fkxAT&ITfs~'al service customers. ATAT'S long distance 
qtmzt- m y  &bin such CARE transactions for AT& T long distance 
rn-m fFtRvta the cu~omer's lwal service provjder. U S PVESTagrees 
Eu wHy XXC3 miig OBF approved CARE transactions, wherrewr an IXC 
i3sfimwt w& I% ,pmvided I m l  service !brough Services for Rosate, 
1P)PmP, &T unbu~djed Aljelvlilork Elements changes PIC status, 

3.l-4.2 U S FdESTshall Enp1emer;t new Transacfion Coda Status Indicstors 
(TCSls")2?,3,2233, 3147, and 37'48. Ths new iocal senlice provider 
Wntif&aMn ("LSPID? tvib be included on these transacbio7s !f the new 
&mi resalt? provide: agrees U S WEST should provide the infomation to 
a bi@ d&tance pmvid~i as &fined by the Ol3F in support ol Local 
!?wk -LI S WEST shall in~plernent TCSIs useo' in conjur~ction w;Rh Ithe 
m w  -1 ssmMw provider ~L'F5P")identification code for handling 
c?wil/rrP mainten~nm custe,mer sewice, and troub-le adrnd~rpistratisn 
MBS~ These ?CCSts incr'urh? 400 1/02~05,420 1 -4205, 4901, 2033, 2293, 
3f4?,314& 3749, and others as the 0BF may define. 

3.7.4,Z. 1 In additiiorr, U S IVEST shall irnpbment TCSls, when 
avaiAabIe, used in conjunction with the new Ported TelepIlone 
Numbr fieplct- to link '"shadow" and ported telephone numbers in 
suppwt of lnterirri IVumkr Portability.  the:^ TCSls includs 
22,7s9, 31W3 3751, and others as the OBF may der'ina, 



The farties agree Po uti!ize the OBF-ASR process h r  on$enbkg i i r r s m ~ m r  
b~untis, which is thle same process used 10 orrlerAcces.q &wR#s, Mtmn t ~ *  
ordering Party requests facijities, mating, ar optiainal f@~llfrns difl&mnt Ih&n W d g  
determined lo be availabk, the Padies will i r k  r:ooparative!y it8 dslt&mbr~& art 
acceptaL~Ie ~~711fig~ration based sn irrfaihble laciIifpi~.pi, qu@m@nt stid ro$#r~ 
p h s .  

%mice Order PD'QCIIS Req~irernents 

3.2.2.5 For Cus 

SlSiuth Dakota 1 Pl& 



uPzcZ tr S WEST personnel wil! make ~elephum contact to cmplete the 
M-Qver. 

82.2-5.1 U S  WEST wiil coordinate activities of all U S bYES7' work 
grogps invofued with the conve~iori. ?his coodination  fill 
jncfude, b&t not be limited 10, wvpk centers charged with /nanual 
cross-connects, e!ecfroilic cross-cormnwt mapping, and sb'difch 
tmptslaticfx [iriduding, but no: firnirtxi to, impIemmtaPion of 
Interim NumSer Portability translaPions). 

322.5.2 As soan as p~wibie, hart in no event later than one ( 1 )  hour 
after completion, U 6 WEST will r?srVy AT&T when coordinabd 
crjt-aver is eompkte. 

3-2.2.5.3 End user s@riiCa ina'enupkion shal naY ewc& twenty (241 
rainides duri~ib a..;y cut-over. The average htermplion ccfaised 
by !hs cut-over of AT& 7 Customars shail not exceed t@n (I 0) 
minutes. However, If any sen/lce inteiwpti~n is Po exceed fwm@ 
{20) minutes: 11 S WEST wi!! immediately notify AT&T of Such 
rrtglcr y 

3.2.2.5-4 W i i n  the ap~i;;it?d ,thirty (30) mhertg cot-over Urns, the 
U S WESTpem0;7neI wili ml the AT&f psrsotanel dasigi%abd to 
prfe,m cm-cmn&ion work and wYen the U S MIES 
pemnnel is reached in that intenmi such work ~9iIl be prompt& 
p r s r f c O ~ ~  !f he AT& T pmonn@l is not r:eady wdthin tPaa 
~pph teo l  intervai, and if ATg'B had nu8 called to re%hed[& !ha 
h- at Iffast taw (2) hours p ~ o r  to Mtp stafl ~ t f  Phe inrewal, 
U S WEST and AJ&T wit! rescheck~le the work order and AT&T 
aiil paythe non-recurring ims?aiiation charge for the unbwrtd!M 
Wps 3 t " M u M  be &e missed appointment. Ir: addition, nan- 
RKxlm'ng lnstallatim charges k r  the rescheduled app~inrmtant 
&ill apply. If the kl S WEST prsonnel is rlroC avai/able or not 
reedy cat any timi? during the thirty (3a) minute interval, ~T87ansS  
U S WES7" wijl r@schdule and U S WEST will waive the norl.- 
rmumng charge for the unbundled Imps scheduled for rttat 
infervi?l. If u~u.suz4 or unexpected ciueumsbar'/ces prolong or' 
exterld fhe lime required to accomplish the cmra'inated cut-over, 
the Par@ res,mnsihle for suck1 circumstances is rt?sponsible.for 
the masonable Izbr charges of the other Party. Delays mus& 
by the cuslamer ere the wponsbility d AT& 7, 4n aMition, if 
A f8tT has o&r& lNP as a part of the unbundled loop 
instalktiinn, U S WEST */I cwrdifiate irnplernt~ntation of IMP 
with itre unbundled loop instalIati1~n. 

32,:tEo' &#b O ~ I :  Ir' S WESTshaII pm* AT&l fhe c-afmbihty t~ kwm s 
rnmb orciar for smb&~?dkd M m  Eh?lm&, L [co~abina tions j 
consistent w i t h  Attachment 3. Section 19 a r ? d ~ @ S # k  
s5-% 





Attachment 5 * 

Wmr 

&2-4A 7 US W9"1'-srMATBITshII mutually agrw on what sewices and *- mi? s&j&hJ Fhe standard intenfal proc6~  1s determine 
W the bag ih aqu&&8~rnrnibted due &re process. 

kamA%% ~ ~ r r & ~  that tl S EWSST and AT&T agree 
dard interual ptroce=, U S WEST shall 
d m  &be &fenfais on a nor7aiscfiir;7inaB~ry 

rson~eI to &!eranins service installation 
U S !/VEST shaB complete the 

mmiIw W?in the sIE3ndaP.d internal. 

323421 HCaT&Treqm.fs a dm &te earlier than the sta 
& ~ & f .  tAan &xpWif& charges m y  BPS,@. 

$2&4=43 4 % ~  iw&x?.S and c i m m s ~ s  ti~ilt b/ S WEST and AT& Y Lgtrfie 
WB3ars H B f 3  by ?h ~t?Sk3&~~lT?mit&?d due ~,I;nt@ prWQSt AT& P 
my mqwst a dtlk on each sen~ics r ~ u e s t .  b' S WES T will 
p . W  a5;n age& due dte on s mdixnkr ina t~ ty  ks is .  sis.f AT&f  

$1%& .~&mddi.s+? such d&e shall beusme Iht? wrnm&ed 
W &&. f fS t"dES? ~ B m ~ t e  the oxier on the ~;ornrni@eci due dak 
Wd$S 0- auiYri~riz~3d by AT& T. 

&&?A. 3" $ if AT&? mqui;-as a date eariier Man t h  U S WEST 
n&W &B &ts and U S  WESTapees to m e t - t b  AT&T 
r~srgsx'm' due da@ @en that requimd dws date becomes #?e 
c m m e d  clue! dam and expedite c&irges may appIy. 

$244 tw an initial ostler submission, AT& 
dm? da@ ffiiilP b ~arlie; Ban the co 

Y *at neeu/~visecf due 
cammitt& due date an 

WPM 

5Z%5 sp?tS& or prefem-d scheduling options available, 
I l t m i y ,  to I I  S WESC for ordering and provisioning 
2% icb- Pa dT&X 

$AS 

32si5.2 U 6 WEST ~ f i a l  prwide AT& T ail91 the ak~jl$f to  mule djspaictrd);$ If~r - 
wu &r lPtjS A p m a f .  

:JS2f 3 U 5 WESF sMlJ pm&ep? at AT& Ts request. ext~l3dW derna~(;aPion 
&ym@ #w bIID &p htiabnrikihg & 4 ~  and BPei&l bye,r?id the WID. 
T"W ps&oylisiim shl not requim U S WEST to provide ifside wire- 

? +  s~ Q- emamtion (FOCI 

- g r  a jn-$8$$f,rAP&'T - ? 3Trn 
PIOL) 75 

$050 



3.2.6.1 U S WEST shall provide to APtT, via ian e ~ & ~ E f ~ b h e  
i n t e r f a c e ,  a Firm Order Confissniarion !*TDCw) fat &&ah- 
AT&T order. The FOC shall conzikh on e per Xann 
and/or t runk  basis an a ~ ) . e r ~ t i ~ ~  OE AT&T (5shr@$ 
~lrnbwa.rJled Network Eierner1es # a d  the speci.fit: U O =ST 
w i n g  c n n z m t i o n  appl Xsd t o  those Network ElamntM . 
features , fimctior5s, Resale Senri.ues, ~ j t i o n n  , 
physical in terco~mec+ion,  quat:lty, mil T;r S PEST 
comnieted d~ic d.atc far nrde r  car~ le t ian .  

3.2.6.1 U S W F  shIS; provide to AfiT&T, vialan elecmRic iat,+wc+ a K;im- 
Order C!admtion ['FOC"} for =h AT1kT or&c The F W  &li 
conk2in on a per line m&er wmikbasis cawratioii af AT&T 
vnbnnclled plle?w-~& Elements (~md t& sptcific '3 $ \VEST &mifig 
camvention applied lo th~se Network M m ! t n ~  ssr Combinadaa), 
features,Cu~cti(~ns, Resale Sewisst ogtie~ks, ghys'icnt i~tftyr~~rnwtirpn, 
qomGty, and U S W S T  co&Et& d.& date fir ode coqlebos,t, 

3.26.2 For a ,~~?vissa' FOC, U S WEST shall pnsvif1"~ o&~d;sXail an a p@r:tine 
per trlink bvei as we11 as the order detail hvm th@ pn'ar 1='WF 

3.2 7.1 U S 'WESTshaii rej&rct and retun! tu AA&a'anjt a d ~ r  !&t'U S WEST 
cannot provision, dtfe fa technical reasons, rni&s&g inIann&ii~n, aou 
jeopardy ~onditions in acc~rulstwe with ~ ~ u r m n n c ~  nllsrasurdrn@nts 88% 
dofined herein. When an order is r ' j s t~c? ,  U S %'EST slxsltd, ixr its 
rejb~tion notification, specifica/ly d@scribff all of t.!e raasads for wh~ctr-f@@ 
older was rejected. U 6 WEST shad not reject' any brdes an B T G C ~ U ~ M Z  di  
the requested due date. 

3.2.7.2 On an exception hasis, lo the sxtent that @rmw cannot bs crSrr~ct@ 
,wrsmnt to slec$ronic interface processes, U S WESTagm8 la &);17? 
lver&l order cocr~ctions from ATR7"' U S WEST she& Ihsfy, irdetm A Q V  
,~'ly t@iephone of any minor issues wltich mri hc~ hand{&$ ovwdna p"H1m. 
, 4s required A 72% T will provide a supplen~ntai t:ennnnce r m g u ~ r  trj'P$cN- 
changes to the origitral service rvqlrest 

3.2.8.1 If  an insiaI9atian or other AT&T-odet8d WOfk rcsqt:~sf &quIr&'& CWT@ 
from ttle original AT& T srrwic@ r~quesf in any n18i1.mh U S WEST ~i i~~i l  
eel AT&T in advi.?nce of pfionrring ths insral/afi~n or o&ar #& fo 
obtain authorization. U S WEST $&all :h@n pm%id@ A7&7'an astima?# Q: 

a ddjfional iabor hours anoYo; nvafer'afs. AfMr ill! if?sfa/kti~fl ri)~ & f h r  wpfk 
h: completed, U S WEST shall notifyAT& T ctf actual &Cwv horn &w@z 
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3 k 7% FCC Mts &at "a pation of ~~~~~%$zpIr~Lionz, 

2 a%+@ &@a b@ nedd '&but&i~ to LO- Lhat will be avoid 

9 

a &@ ~ f m  w s  *%a% h Qhe m m . ~  contmp1ated By the F 

$ 

Q 

2 $&ply- %to&@ QBV~OW ~ k g e  in mEI&o-dlolog Baiped to reduce ?he 

33 &ansided me dimmf + 

9 

38 qk 'mE2il G % mLWC AVOlDE 

$ $ 3x3 ZBlmTmE COSTS IF3 XTS BiEiafiYS;a,R? 

t 3 i& cbLw~ it 6 3 :  tq.x$mxe wtim establishiag aamj o p t i n g  a 

rt 

19 

$4 

1 $ 

1% $Gj. E g d  upa& BU~' .  in Je~~S.oping the retail cost ~%~C,RCKS, 

19 W%5qr m.%ly & @ ~ ~ ~ w  casts a d  TEBJC &ak 

223 

28 c+$iw%ai XJ $ WEiT is i5il.c1u&g a d  which of the cod ome 

2.2 ?%% itSri2~ 

8 

3x2 bielb @r 91i'f&F 





A* LF$ *H%T's 2T%,WC clv10idi:ti cod! study rn&hdoBogy is a acampkx set sf 

7 

$3 
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19 Bk. I~D,  Far %€I: the ~ ~ y a z j  sMd *are, Pfi@ U S V m T  TlZWH@' hiaided Cost 



MODEL 

The U S VEST b M ~ d  A?rNoi&xl 



1 2iWC ,23QZST 

9 % Id& "@s%W sw? &~x.t@i@ ~ Q E  I : I o % ~  with sm&?p 

a ad the FCC CIM~ than u s WEST'S 

4 

f 
riJ &Z A@ ax4 FCC$ @id-. Like the IXLIMC Study, the Embddd 

$5 aii~a e a h d &  and Eutc.m mists in &e stdy by 

7 00 de-e awidaS -st pacentages for 

f inwkbt%g .$A sza4ce- aezarn~. .dditisn, the: EmW&d Study <]lorn not 

9 &GW a!! 5~1- ma3 a&s, and +pmpniaely uses 'Total C ~ s t  in 



3 embedded cxxi~) wiil & ~ ~ ~ ~ $ J ~  e &~e - a d  Q# %b at%% 

4 eJ S WEST di' avoid C% a w h f d e  c r n h ~ a 2 " ~  

7 mTC1,mE & .  =I",EBr,ib,m CQb-? 
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service arm, ,and ;$us mms f~ exceim tl;h22~i551 @%fd%@ %-I411%+ w$@i&k -X +?&& 

consumers place a d  mcive &J Em&! md $m~-4"i&%$kg% $&J8gfhF &&7. 

o f C a l . , h ~  V. NU- t ~;P"P@~%D st$$ /j $92 $%?We &@&tQ, & i +&-@ gzqv % ~ , @ I  g qs 

1998). 

6 934 to "end {j 61e 1slrqsM;ag 3~gifl3g gf s~fcl,$&%t!Ar&~~$ @5~*~4&4k&$'' &$wGs- ~ 4 -  m& 

U@,S.J~&, 1 19 S. Cr. 721, ?33 $ ":2?3.) {w&~&$~~&&*$z '+iiL9 3@$& f t ~ ~ y ~ g 2 ~  - B$&$M~ %{J 







Umrited  state^ S~~preme Cowr ran mziokrs: %spa% ef &5 (ilzhg. &$ & 3 & ~ . , ~ ~ , .  x 6% 5 T!*- 

ir&es, mt upheld a91 bliz, a skg1r: FCC wtg: R@I% 3 Jg?. 47 C <&, $1, $FPt $i~ .$~hg %%: 

35 1 (d142) of the Act. 

Foliowing &e S v p m g  C:mp~*-a k z & & ~ ~  the Fg5T %N~E?J%:& $ w M  

order.' Thwe nil@s are biding md di~pxkf i*~~~  ir & iit + * f # ~ ~ b t g & k 6  p*f5&$ 



p&rsume Ul section 251 . . . , [a-d] i k  s&&M% wS f o 4 t  FB (w~ixah 2fixj::j * $ ?Z$~iG3'2h.Pe': 



Midwest, 1 ~ .  and U S %r13T G a m r n ~ ~ j a ~ a ~ ~ ,  fhz . % 

Feb. 2, 1999) ("Agreement"), AtL3&, 3 45 f -5 .", 2 -4, 19. ?& @?A$% wp$ @?w?% f& 

Agreement wi&+~ut modification, C@b?@i&iat $27- f%&wpm $! ~$XF$@* %! 3 

complies with FCC rules, b& clt,fs~cdgsik"~ 1,b %iRd-' x16-%C, fqqgir&& $@ &p+ii~ !$& e%'e !@@&%&%% ,P@ 

conducting the ditratior~ wd agprawing rkek: ~%i&$%a%@#f~ @& ;' %$:8?~#$$* $%89M~$b~ &$&C&w 

V. ;f.Ssua, 60 F.34 ! 81, "id f 4tb f:ag ";us$, $g2; t2s .'#$a$: Y+:, @&&&$M&B&$~ &$* J" 



fjPUCw); d~, 4 4  3tS. sfI 2954% i l f m i ~ j ~  :Fais m $ e  *-*a 
&ab~shWj." 

h dete&akg i~betficx the hp&;rrjefit wp@e$&ib Lk #@9&%3%-m @f ~E~&,PL+ 

inw, this Cow.!. reviews legd isow &,-. $&go s. 

r=Ir') (revim wder wztiun ;252(eN6)); 

should review ibe PUCs f x t d  Grdag  "m&s 3~ &himi")" w5 $~si'k"i.&w #+* =&?& 

review c;f final FCC orders . . . ties k &e C~aufl of 

. . 
C ~ P P P U . ~ ~ Q O ~ G ~  a s  U.S . ~ 3 ,  e g  B M ~  a ~,J~s.$L ij r ~ a  py A&%+$$ .a r a . : . ~  ,c % 

4 FGG's &tenlaits in ia mmmw4~ c"&iazt3 o 
l&wAse have the f o m  08 1aw- 47 ?E,i,S ,f, $i 40% (%.&i% 
mntinue in firm for &e of t k c  ~ c i f i t d  in f&e 
~fwnapetmt j~r;ificrcSoii iiriiu.trs a w e e G n g  ardm*S; 



enjoin, set. aside, suspend (in whale or in part), or to dsren~rkk the lir&i&ly ari-$!S i%li D%@F 

of &e Fderal Conmmications Commission msch revi~wt~bfe kg s i ~ z i a r  4Q2(&$ t4f %i@e $$P 

(d:mphwis added): m, g g - ,  1dFiS 9th Cir,, 1499 WC 799UtJ2, ta'f *5 {l'TI~e FCC e ~ f a  :w; 

s~bject to wcoll"m'rerd1 atkick h &is pmcecdir~g. The Hobbs Act gmaf's ck&X~t~ije'&.w+e-rjiei @ 

cum of appeals to determine tht: validity of all final orders af the FCC?]," 

Further, the Supreme Court's deckirm ia 

WG, 1999 WL 799082, at 9. In 

Co'pahe made clez that when it decides an issue of ferf&%t It&xv1, ?#iat )I BIG h &e%@@m!%kfig 

in$e~grehtiorn of fecEerat law and mwt be given hnlf mMeti$?e e@5:~,$ h ~1fl $&bh &pm @ 

&mt rsview md ZPS to all eve?;.;ts, regardless of &ether ouch WL~$& pi%d%@ w%&%aog$ 

mown~err&ent ofthe rule." 509 U.S. 86-93 (lP93); ~ ~ b & f m x * .  

5 8 1 U.S. 28&,3 12-1 3 (1994) ('+judicial wnsm~crion rrf ta&t!tt~ i& MS d$bfi~a$i%c $%a 

what the stawe meant befire as well as 2 % ~  fke dmidaa sf ik  WG: dsring &w % && 

co~struction"). Because the Supreme Ccbu;lr7s dwisiuul in &r&Z&@ gut@% W@M% A c ~  

"mrlaant before as well as ;after the daision," %he rein%tot~$ r u 8 ~  kbf~I't&g @qP49-@@i&&$g 

--- 
Pdua~lmous other fedem1 courts hav 

cannot be chdicnged in dis(ricf court- 

657717 at "1 (W.D. Tex. Aug, 31,1998) ('"FCC m1 

my oftbe FCC's m9es is to p w d  dimtty a Cc~frruri oO"A 

9 

w w ~ ~ ' " U P Y " ' . ' d L  ----i- - -- - 



ifil &is Court's review of the Agreement "regardIess .sf tt.frer31~ $fd?rr r~bifm%im &@d &@@&v114sT 

ilia agreements] predate or postdate'' the S ~ p r ~ n e  Ccrr.utVo de.c:IsS.oa applim i% rb' ds we, 

Findly , under "'fiandmentd princigla oiljurfff iaf rwiw," I& C&l@ -t-&se .i&&g@ 

the Iegality :,of the A.gcement based on "the admir,lskajva mc~rd a3rwiy i& g$g%i;i%k-iiw! .-@ 

new record made initially in the reviewing comt." 

U.S. 729, 743 6,1985); see also. em%, I 

review af the state cormnissions' ations based on t h ~  r23r;aid tihe %&.E ~@&%%~i&%~"l; 

C1 mthwesterg Deli Tel. Co, v. ~~~4 %do, h-!V=C& f J3435, olip @p - a if 

2 (W.D. Tex. June 18,1997) (Attach. 2); 986 I;, &pp6 9t 3% AS QM di*&&m @% *%% 

"the statate does not cc3ntmpPate a q i ~ t y  - in whole$ 83f. $13 = = id! 8~ &fa& 

pmccdmgs, but rather calls only for the dhtria coun t;n mlj%@ d , b ~ t & ~  &E P d d ~ ~ ~ ~ & t $ @ ~ ~  

k- 

&& v. a m e ~ ,  Nut. 97-91 3, slip op. at 3 (El. Mim, Feb, 1%J&) QAitkh: 3jc 

combine rscWrork sleme~ts in vialatian cf f i e  Acf," ES S WEST Ct~i~la;+l~*Mi&~~ ~ Z L ' E  tw;wsg 

r li @&U. P . % ffv, 

No. 99-5024 (D.S.D. Sepl. 1 3,1999) ("l-fSiV Br?fr As fag& &taw, 8 S S WBgGP$ a m - h  B 

plainly iirnc~rrect. Neveltbe'le~s, AWI' agrees with tf S %VEST %b.ha~ thg gantt.r"m h -*g%$ke 



i 

h i s  isme at this rime." at 5. TG the extc~t th& the Ca&% dm% %& wia @T "t#i.f& t s n  %% 

@mmissioa correctiy required U S 7A%ST I@ pmuick neh'v~~k jrl&wa3% %&+% *o* &B%~SX'~ 

cambind kn its network md to combine ~etw~ark &9em6&@ 2 ; k h w P  ~&W%~Z$Z 

A. The C~mmissicors's Becision & q m g  p$* .pg 
Nerncwrk Elcntaffllrl8 I'insao Havf: M-42 3! 
Blmdiag K C  R ~ f e  U@elil By T&e & % p e w  Cifa%11% 

The Commission's Order that U S %VEST rmt d6%@aaHg m@%&&H 

elements is coassiste~t with, and maadat& by. 47 CP,IFP* 8 5.1 $ B $431 4 ''R@& 33 %%)'k w%$&. 

provides that "an incumbent LEC shall not sqmiWlk~ P ~ X L ~ & &  P,WtXi id. @kma%& KW 4h-e 

incumbent LEC currently co~11bines,'' %is rUi,e W% rsek1&4W by fh3i~ gw%%s e ~ 8 ~  
C m  v. kwa  Uils. Bd., 1 19 5. Ct. 72 E ,73"7-35 [ f iad I&@% i% $@m$$i_t~g ~d &kw&4b@ 

bere. 1999 WL 799082 .as "6; $7 F ,  5 % ~  24 A 

&&way Expxes5. P n  51 i U.S. 298,3 82-1 3 .( l9%); 

9 3 19 ("HPa~1e 3 99') relieves I.? 15 PEST af its Btkt~ 'r.6 pmvk& ad"@k%&i%@&& ' ~ k  %%k 3 %$4gd$ + -  



S. Ct. zit 737-38-(lupholding Rule 31 S("o]). 

Murmver, wen if ei S WSTs 

corilplded its mlemaking and $= issued 

nt LECs must unbundle," USW Br. at 9, i% ww W 6 g  

tation of the m, 

reme Court emyhaticalt 

reas the Eighth Circuit kfia*;er9. 





Plis~ni~nbatory tramfeat U S WEST asks this Carat f.9 paxzzit h ~ m % & & > + ~  %dd* g z w %  B ~ ~ B M  

l;j U S WEST R$gst Provide Hafereanseeth~ Eq%af I I R  mag* Ti@ W&& 3&%k 
Bmvldes UUseE. 

U S WEf T, citing no a'~tho&y md e~i.CJm+ P ~ Z ~ ~ % E S  && & ir& &%# 

AT&T with t!ne s m e  quality iiatermr~nection h it pmvi& 5a hi%I/E $i @hm& &S it 

''cormit to my carrier to provide igs bigitlest psib1c lewd st -it IC a8 I& &@ Ps&m %W 

are numerous factors beyond [its] conkoL" GfSW BL ;K f 63, & $BL "@ is  b- & 

gendi-~e U S WEST for failing to meel a m i c a  ~ m f M  Im ~%~SE:~ER@ bqa& b ~~KXW!," && 'a 

First, U S flVlES'T does not w a  ;matian &@ fmgwk $$i fix m.&ii t h ~  

re~luilres it to '"rovide intercomnation to AT&T wit31 at kern% a*%e YwcE ciik*%wafa q%~ty , - %$ 

U S W S T  provides itself." Agfa:rnmr, A@ac&+ AT 52,ZL Pi%$ t;;r$rdw"~&% %&M& mijab tkW @$ 

the Act which requires that in2e~-mnncxiion be "$1 b & t  mp%k ki $ra;a/\t%g ;dn &=>%&& !+$y $$k: 

kcw~tzrnn II,EC] to itsdf" $251 [c)q2NC). L a ~ g ~ g  .ri A@@@4i%m$ & t  43 

fie Act f mot violate the Act.. 

Second, binding FCC nit* Ekewise r e q ~ k c  U S W@ST 3~ &K@M ey&B i% 

qttalitj~ to chat wp,ieIn it provides itself Ria: FCC ur~m!btgw~&$y %$E&@& lewk 

An incmI3mt LEC sliall prcivide;: . . . iare~cmmhtk %istXs 0*& 
in~mbmt's nebork , . , ($1 fk i2 ir & a offfa~ii$y hi 
qaal to that whit h thc ii~~rnkfit %EX? pmvidm i~,af; 
subsidiary, m a% @ate, or s ly  other pfiy , , At zr mif i i~ tm~ &$% 

requires an iricumbent LEiC to de~ig i~  iar~manwkisa fsi%iri~ $0 

meet I R ~  same as huical r=riicria mi &FV~GG saxid* W, %u a@& 
within the incurmbm LECVs D&W<~&. 7s2& abfigggia~ i% ~ 6 1 %  

Pimital, to a w~sic[mtic;sn of qatIry a wmi-~&d by mj 
users, and includce, but is, not limited f t ~ ~  qwlti,jt. ;5$ 
perceivd, by the sr.gues&~g tclex;ttnun;mk~a3i~m m&gEt. 



47 C.F.R. $ 51.305(aj; s-gg ]First -1 C:r)m& 

q ~ f z s t  that $his Cowt exclrlde it frcm its 05fiptIa1~ rti prn~ick eqt-1'&$ qmBaiay 

viaPatis FCC roles as well ms the Act. 

Third, the ,~gpntent ntm riot p&i.c  U 5 %9Pk%1 f i g  SE* w 

& 41~pli~~z~p &$ &$, *** 
s ~ u ~ d a d s  ;sre basedl bas pun the 'trxhid fmibi1i~F of pm?Ihidlt~g alm%W-" 1 %I&, 

Thereforte, if U S wST de~zlomwi!ifes fiat. it ifs not "~ahzti~afly fc ;j&t%tk* t e ~  pm4kk %eFW% 

sewice, it .would not violate the hgi-txmmt5 

B. U S WBT M snst Pravitae AT&T We $&a& QwdRQ %W A 
Elements That It Pr;ouida ~ ~ ~ $ .  

U S WEST natt agrlfss &at ia need nag ~aw&_giTRT gq :sk%~gk 

elements which "is in d l  mpcz% equal: fa wira~ [U $ %VEVfB p4& its@ifd4 '&%P %tV- M ? C 

'8(mg as it providesl dl m~w ea&m& an e$xally I+% bvei crf N~SQ p k d  h ~ 4 ' ~  ' n * ~  W$ 

~acmirninate between [competitive] cwrkm," 3% 

$,&eat 
t * ." , 4L1  the Act, and U S W T ' s  contrary argarnenf is fau~r;i~a;f by bixr,14tdg K C  ~ & m  akg @qn.& $#$ 

held t h ~ t  "the quality of the access to [rnst] un"btlndlM ds~~trtpark ~ktirn~sit, &@< aw~itWz+.s $*%$I 

&us rquims U S frkrEST to offer amdm fhf i:i '$81 fmt, rqbb~l zx g~di~g+*  $t% -*k t+ VW* 

itselt i~dqmdesna af $he skmdar~f Ibat U S WEST p r ~ p a ~ e *  ranxeiy "iis ~fi."si%$@@i?$ &g- 

$0 con~pefe." USW Br. at 16 {qwuu;zfion anift~df, 

1s 



hdeed, the FCC has rejected U S 7r\WlTs d i a g  aft%% %d-mtw%s&W 

inoumbent LECs mads exa~tly the same argument &at nl S SFSr mW@i &@=: %% a@?%& 

nadisc.cknnir~atory only means n~ndiscrimk.aGon axkian@ ~IW mM&. w MG-w~ b 

mlo~lg new entrants a& bet~veen any rrew e n w t  a 6  the in~*sm:kdi kBf2 5% 

-tition Order efl3Cbl. The FCC soundly rejected &is wguatat lhofdiw '"it kt@ 

&tificiecjl to define . . . 'nondiscrirnir~atary wasst t~ ~ S Q  tW thk qml$%% a&&& mw &%% 

uaabundledl elements incumbent LEGS: provide to ad! q\~mF"ftp W % r w s  i$ I ~ E  swa+ $m& Y-* 

held that nondiscdrntmatory access inchdm both. xtndis&mimtPm i m g  MW %&d 

nondiwimim~on between the isrcunbmt md DEW mtl*m%, & 1312 k q h a k  b 

Li,kefwise, in its ~er:ox~d E;DC FCC M f a & l  &is **#&&* &&T$ 

the tern1 "atogidis~firnbdto~y reqaifes The LECs t~ ~3Ew~mqlwZ Y& @ha & paWm 

itself." Smoa,d Report asld Order and Nleff:~omdum w&.tinx. am$ mde, 

LSza 

fl nm-10s ( Isaq  ~ ' : s w o ~ P ~  J .P=? c -**I? B@%W * * / [ ~ ~ , ~ ~ h ~ $ ~ ~  ~h#i-&ig$iegb 6 % ~  

review eE final FCC orders . . . lies in the Cwmt af PIpp1~: 

w~~nuni~atior~$. JInr;., 466 U.S. 463,468 ( 1 9 8 4 ~  U S W3T my odflt @&trni $&-FCC?% 

v ~ r r .  the Third Report and Order in CC Mkci No. 9 6  t 14, $*~%a fJ&h ma 
Rmmiider&ion of the Sesund Reporb and Order ils CC Owkeg @a, 9&9%, WJ E&wa: a% 
h o p &  Rulemaking in CC Docket No. 

., FCC 99-22'? {Sqt. 9,1993 (' 
at *'wondiscriminatory mess' 

&a which they provide themnab. . . . [Ajey slaxcrBt& i h a f  wauld nliaw rr LEC ter ~ ~ i d .  
access $0 aiiy competitor that i s  infeiior to t b t  enjoy& by the t,EC i t % & f b i ~ m m % ~  w i b  
Cmbwc  objective of estzblishing competition izi sU te~emmrn~w~~~~5-sd~ %&m.+ && 9 l?@iq 



~:atiicE'fision in this Court. Therefore, U S WEST'S claim tisat it may provide ia Ir;)wg:f @f 

/.arge.;s lc, u~atwork eelemeats thm &st which it provides to itself nm$ be rejtxtdq 

8 TlXE PUG P&OPERLY W Q W D  COLLOCATIOPr Ol!' mM&5$a 
$W-IT@mG MOEfiULES PPJWBLim' TC8 .AN FCC RIIEGmKE2OW Ma%' 
SUBJEeT TO CR-LENGE THXS A~CTHZePJ. 

Section 25 1(c)(6} of the Act requires U S WEST "ta p~vidc, on ma&, tw%s, &F& 

catitdilions that we just, reasonable, and nondiscriminatorq', far physld& ~ i i a ~ a i i ~ ~  df  st 

sammsq lFsr intemmwtion 01- access to mbmdllsdl aaehuolzk elem at &e pmim af&1 

.tirtcunnbcn~l local exchmge ~ = m i e ~ . ~ '  5 25l(c)@). "[~ollacwIti~rn" 4s "an oK&~g by 

in$umfren% LEC that en&'Les 2 requesting telec13nren~urimIti@r~lls carrhx to . . . &]i%r: iki OW 

cqzipment eo be used for int~~om~wb-ion or access to unbundled newark elmwtg rrrithh ad. 

upml m iwlcmbalt LEGS premises." 47 C.F.R. 5 5 t ,5. Thc Agm~mml xlicrr*~, wnip1t%tm4-wi& 

FCC mlaO for  blocat at ion^ of equipment "~awessary" for intercoma:tion & mea t& r;df~jtf;a 

oicmeorts, including the; eraultifunctiorna~ equipment h ~ w n  as 4km361tt: S*tc!$~;n,g Md111~ 

PWMs'"). Agmmenb $5 40.1.5,40.1.6. U S WESTfi clia$m $hat the A S ~ I ~ X  vkt@t& %& 

&Mm 'pt 126. The FCC has recognized tF.l-dt, fhe .i;inly m.wtf~ 

to p r ~ i d ~ ,  t~qaesajlng e a n i e ~  with ~mbmdledi elements, and ass $0 

g,kqtt& in qtsdity t~  brat he  ixxnmplbenf LECs provide tu thmselvw." 
@&g 3 3 13, 'ffaperefore, other- than the ''ran: sixzarmstm<:en whm EZ i 

i s l i m r a r a ~ ~ ~  wid U P P ~ U I P L ~ I &  nemor1c elemexats. 



Act i s  predicated on an impsop- callaled attack an biding FCC! s u ! ~ ~  that c~j3mfiy -&*$ 

The PUC's determination that 'RSMs: eligible fey cd@mh~& @&$ &- AE# %i 

usrh with FCC reg;fzi~l~~~~s in eRkc'~ djlljlljllg the &tf;~k~ gttld k% m W  

by m,ernt mendmdntis to 'iPlotxs regdations. The FCC's s # @ a h g ~  ~ ~ ~ P A X E ~  

to u b u ~ d k d  network elements," md nE@rtij the it 

equipment pr~rnisd efficie~cy g a h i  for both parties 

Riggert, November 20, 1996 at 5; 1-52 (Attach, 7). ?'he G$mi~ioitr 

rraaking iils decision. f nter~smq 

providing in@rca~rmectisn and acw= to cetwark etem.mfs iis h J ~ i d a f t  a;&& 

FCC's ragulation. Baguse 



[Rf emote switel?ing modules, which ~enuriaate c;&cpti~l %ikd gm%1?"rs 
mnltiplexiag md switching fwctions, d& %7i ~$sf i&9  W %bmd+- 
alone switches, but rather provide inlegmted fkMi~w&$& b i4 

single piece oitquipment. By clai@irig thzt h ~ a m b ~  f Z t ? s  
must pennit such equipment to bz collomt& m rl%if 1-i- 

competition. In1 o.zder to mcfltnpete eA"wtivc!? iiz zk & 
senvices marketplace, comp$itive telcxomrnim&w 
must be permitled to collocate integra~d qdgpnwt b m  
costs and increz~es the services they m @A'@ G ~ i r  ~ a t t @ ~ ~  

U I[ 29. The modified FCC rf:gulations ntxv 

"[elquipmeat used for intntaconmection and access t~ ~abu&Egd ad' ebm&-" 47 igZFA, # 

Wecatrse the FCC ha spoken directly 11%~ isue sf m#jWakr~ i$& 

rttling is dispositive. The FCC: a>ilocation reg~id%'i~l"es, 

regahticans except a cwart rrf appeals exmisir3g $~.w+E%~Gw i d k i i " ~ ~  3% I$&.2CG $ 

2342( I], or &e Supmzdz Comt re%*i&ng tk decisim @f i c ~ ~ ~  &%%a?.. PgG %, 

regadkg &e xra5dity ~t ' the  FCC cotfwarian reOdati6m pr$& b &w& % G % ~ w  $M%%v tw4 

k e .  B0 

Because the FCC has held 23rat ithe i ~ u n r h t  E, Ek?$ dk2w C$,dkXa &% 

ci>lIacate MMs used for interc~rmectiaih, wd ~WIISC it& &w:&%md 1-4 &a &M,&& $$% t&k$ 

fom1n, the Conh should rrpbold !he d ~ i s i o n  nil &c. FJUC Pb"45;ij$g hY8T w get~hw$g R,!&kta- 

I a The Supreme Come 

which, in.my event, were n 
d.cxisicsn "inv 
S; Ct. at 738; 

mX1.0ca'Gon is arnqraes 

2 f j  
* ?  



A. Thc PCC's Ruling That Dark Fiber % A ;rB$&war% *&@A#$ g? & 
WESTq% Arg&meat That At N d  Not Prmfidg &+ 

U S W P T  next chi?!lcilges provisio~s uof tffe A ~ e a ~ ~ m ~  !bat &q&i if b m$&? 

_gmm~Qless and may be swmagily disn~issed. 

Mthough the FCC c+ri@aat!y?afx1:lin& ta &tmii~e WII&E~ &a&, k!&*@ 

fiber whether it is used fix Iaqs or iat.mK~tiil;e h w ~ z ~ t t  
g %  

349-50; 47 C.F.R. 5 1.3 19(2)('a). Baause "ft;_fxcfgssive jzxrSdM,m fm mkw ef PC$ mq$at% 

. . . lies in Ule, Court of Appeals," 

(1984); 28 IP.S,C. 1) 2342(P); 47 U.S.G. $402(8), U S WEST ra%y R@I a:wtwk&&chk@&g & %&& 

@OW, Therefore, U S WESTS claim that. dark fibw is  mt 3 ~8efwogk jfckatigfit~. i~ ,av'~%~lid 





arad sohare comprising the 'facility' that is the swifck." & 4 E24b4. 

U S and other incumbent LEGS cla~tItm& 1h.e FlCC g%Z@& k & 

m4worfr eIm~njs, and ff mt heir price shauld be hzx! an F% F.&* 4% @&; 

Both ~7m rejected hose cE4;illmges attd aRbmd I ~ C  FCC% Ha;"Big ;~f-h&? ~i~eg19t&xg RW- 

'%wticd fama, such as ca'r1er LD., are '&pncGem . . , ijmviW by n':m@ i:f SCT%& & 

FCC reguilatio~s U S %EST must include &c v&icaO featnmb QOBM ~witeb gg~ &$&g 

upilbuuadld switching element. 



" h fxt, if my ~ m y  has cause to wnpisj~ a h ~ ?  %C 

The PLTC erred hewn= Pi3"3"S" s$d;fu2d only p y  ebwge 

mEbg. 

U S WEST 4,s challenges the PUX3 P ~ i q i ~ a  q & & $ f % i b C m f g W :  &% 

resold services, U3VJ Br. at 24. The PUIZ held &at *AT&T d%#f MB$ lpq 

ctmges sf  c~nshtction 'Chat U S VlirEST chgrges t~ &xs" Ec%k%@n %t$ ii7k %t 5 %%%g 

ouz AT&T that it does not iri~pose on retd ~~5%~3zrcm, LTSW &. &% +I $t 'hi& - -i?@ W& 

right exist mder the Act, but such a r q u i m a t  %v~Zd &m$&iF~:fy d@WW -&*%a%* 

~ b l &  charges &' S 'iid2ST v i . p m  W ~ T Q ~  W2t %$a&& 541 X* b$gKP.si &&ZS@&g& 

price, set at the xiail rate cba.gd k su31-W & &w m 2 e a  *@~!dii~g ?b p 



won the~wiier switched to a10l;hEr reseIler (or back ra C 3 SJE$fQz %,a 25 5V02Tz ~%o=L*+ is. 

always m~-npensa.ttzi for providing service over &49*3tz fxifi&a rn ~ g t e  5b .w*zdkg 

provided by it zt retail or by g ~ j  ;eseler af its seltjieo. % V~%*~P'L mfpyeid tfw it ~tmg% 

AT&T more hm it d,oes its retail custonlexs i:; p!&~ily &i,rcdilains?t~~qj~ '&4 %I@&&%% @% A&,. $$&$ 

252(4(3), A blanket rule requiring resellas $6 p%y .?n, %&%Bat %%I@$& %&&$@ 6% $J$ %wp% 

comtm~tism 08' new facilities would be 3 f~rnidabEe~ dis;$>~ti&%$@v~ %I?& aa%W%$$$*$ hi@ k 

c~mpetition, and, as the PUC determined, would fad fa JiTk"fi ''p$B@g W $z,% & ~6 

those co11s9nsction charges." Decision t78." 

None sf the authority cited by U S %%2$T ';ull&~@ti~ i w  #kwh & $f&f6&d ~ 4 i & %  %? 

,,= e 7  - -  L= 

ep11'hc;Iy dieerent provisions ofthe Agraaent  mt f ~ a i ) o  at iyp~li, %%PA%11, Q 3 

re31~ on the FCC's deteminsition that, whim a new w!M paa'~h&@ w fw&B i@@@ & & wfW& 

dement md requests candit-i~).ning of &at fmp, "!he ~ w t i a g  ~~w B~s&L oW~@@W% fib+& 

hcmbent LEC." ~ USIV Br. at 25 citing h@aa~ 

is covered by section 4.6 of At iah~mt  f or* the A@e$~xWt, -*;$& p&%vbbh '&k "tg :T %%%%I 

rimy charge a fee oP$58.50 for condiii.o%iag sf Xmp% ual I#% qm4 r c f  bt&V,'' &g 

Attach. 1 fj  4.6. Similarly, U S WEST citw to $he B&tkg exs%ai'% +EErZ/&&W ti&@&& && $4%'% 

mles requiring ineumberaps ta prividr: sr@or g~al-Pty Ta%m43rn~@46 w~w%& 

ete~nents upon request to new enlt%"imt$* % USW Br, %r X*$ [~ltimg $&a$? &&: P a @ & 2%. 8& 

thin issue has nothing to do with ~uptxrio~ q u ~ t i r ~ ~  g~miw* Maqm~vgg, &b 4zr;:'t;: 4&&,$ $& 

Eiglrdth Circuit have ncitd, resale i s  Brn$srrutw~att13$ difr$f@& f iwi k;,rgmiftmt-W2 a&k a & w j w  

..-- 

when it places its orcler. 



%JiF;r$STs "autisoH'1ty" is inapposite dbr that r'emsn as we1I.'" 

Acr;os&ngly, tJ S WEST has nc4 -- a~d cadna -- de$wrfirstr tb2t &.h Pihj42 &r& 

ehwge to its customen buying service dirwtly %m U 5 WWr, ids&% Ztzd t&e PUC 

uthwwisr,, it would bave violated the, Act- U S WESTS ch;nEllmge ti? ;$lti%%i~ 3-2 $EA%M D 

Citing I(B authority, U S WEST wrnplai~~ b t  &E PUCk & W &RM,$ 

wsem space for its locall exchange service to the dc&b'xzmt of an m w ~ t  16b k,m64 m h t e .  

?~usirmessv' was Beyond the PUC's authority. USW BT, at 28, %is %;x- S V Q ~ W ~  

The FCC observed that the recogixltiort of a dgh4 by 0 aitid&y f.ff~ 

to meet anticipated fibre demand dbr those utiiity servictsxj'"ca&rlb coxs;ftf:idf *%& &@ 

riondis~rimination requirement af sstion 224(f)(E)" r?lt%d that w&?\~~Sf ig  ww8 $@ GF=&'@~& 

t;in~aarns'%y permitting ~lectric u t i l i k  to reserve ripirce uxzber cm"iitatn li,mi?& , & 

'* Although its brief i s  not clear, U S WEST is appiumtiy ccnmpt&kili%g &&at ibtmat P& 

f;nci8itiesflW such as a anaw subdiviisfolm. & Dimr Tmdrs~xiy af'dt~J3.n 
APhoa@ IJ S WEST claims it never has b~ coimzmct BLIE:~L fsilidw 
P~JG's order rquirc it to '%~.?rdsQ'lilg:t when raecwq !,a znca j:% 
incumbent LEC as o~dlmed by the O~mmission or f&mi law," S z f l ~ \ ~ %  AtWb, ': 8 3,. 1, %$3 
WEST i s  generally r q u i r d  randm state law lo conriIrux:t new TwiSJ3iie3 1~ a a m w  t 
& m d  En areas whcm it is the ptedcaminant a&f:r. & SeD%Caj&$Cl& f ,m$$48  



7j 1169, w4de an-g incr3rnben.C. L,ECs such as U S WES7' 6~in. ~~~it'Fvit%g &w-f d@&& 4% $ 

11 70. 'The FCC heEd that "'bjennitti~g. a r ~  iricuinbmt Lfi:C . . . to r i s ~ % c >  ~ B G %  f~ &@a) 

f:~cImye service, to the det,,imec:ot of z would-he zntimt igru %be  fa^& ~xc';'l$&g~ &&isct+ w~$ak$ 

vi01,aI'Icm of the Act. Ac.cordingly, the provision af iEie Agmmt cf&&n@&P by { J S  @@$'z2 

is fully consistent with, the Act mb the FCC's luieo, 4 this C~1tfl .~;Ml~*ll ~ w S W $ ~ ~ D  %%B'Z"'* 

cwtrary claim hme. 

acquiring one point of i n t e r c ~ m e t i  far each [mat cxckangc nrw. &g SsjgFV Rt f .  i% X9=3 2 : 

Bt?ier courts have ;already rejected U S WEST an this p f f f r , i z ~  a@t8rttm!, w ~ & $ w $ % ~ F  I4d'it~g 

that 1[J S WEST "is wrong." U S WEST v.  B0 f'R.,%&& 

@ow4 should likewise reject U S WESTS afgument. 

t~ px'mit new eatrants to htercomecf with 211z:ir $wiTiaia "at my t~s;"fg$ca$jy fe~11k3" 

within the cariet's network." 447 U.S.C. $251 (cxZMB); 47 CP,K= 4 $ 1 ~ 3 $ > , 5 4 $ ~ ~ ~ ~ a i ~ ~ B $ $ ~  r* 

kefievd of this duty to provide interconnwtian at a pai~i~li@df"k;hit @r@jy egzk:gmvm N 85% m&d 

'I hdeed, in pmmulgating ithe infcrm~uawtino ngululions p r ~ c r i y  a#tM '& igt. B@,i47. $W 
FCC made CPT~.T &at q ' S ~ ~ i ~ l l b  2511(c](2) gives canspe~ng cmsem l b  fl@ 1,@ &$I%& gw8@4% 

Fmimtbg on a~ inc'nnbent LEC's network at any $~:t~drd!y )Lc&dbk p&irna Qa % +  
mbi~5 tbm obiigating such wriors to trmqmrt. WaEis: tn t a g  %r~ivrn<mjc GO 5@~&9% 

inig:zwmect,ion points." 3 2GQc T h t ~ ~  by m G r ~ k ~  m& a%$m&% 
"to select the points in TiicSt 4h3y '~*rr'&t. w &%ba $m$$b,"," 
PUCZ plainly mted properly. Sggi 2a 



corrmissisri th& interconnectioa at that point is not ~whairally f+a&bIa.*' ws ~~~~ 
f-I at 20 (citing 49 C.F.R. 4 5 1.305(eY)). L? S VEST ma& rxfa $ I % ~ & f t g ' ~ 4 ~ ~ ~  iht& 

~~~tzreanxiecting at a single paint per LKfA was not technically fe~sr$l$~,'* Bta:~, r0m PkiC 

pxuspeariy zpp\lied the technical feasibility requirement ofthc Act. md b&drng FCC @Kkra&$ifs~&. - 

A. Tba PUC Corree$Jy EeBd That Eifber Pa* Coslb Bile Lbbb Par Pew- 
Am@ Pumi6ive Damages. 

The PWC held "that there is ns liability Tor eirltm p:&y fbr i i r r c t t ~ f  i ~ ~ $ ~ ~ i ~  

s~,,iral, or consequential damages; md thaa the limitations da no: apgljf t~ .~auidl&$ ctr i~da%$m@@f 

-conduct. Parties shall be tiiable for lorjlt ylofi&.'* Dmisiain +f f $5; pf,gra%$e% Bg43- 5V1tI*et 

citing %a, my pmvisi(a~~ ofthe ACP, U S WEST agues %at ~ ~ W C W ~ U B  US$$AI~~%~' W ~ W  & ;Xftr"t~f 

be stricke~~." USW Br. at 31. 

Not.;withst,mciing IJ S WEST'S strained attempt 1s m& 14 :n&~.rr~~ti&rw&~ Eci& rka 

Agwament, the most natural rdix:g ofthe provision cba31mg&by U Wi28"lr dm44~8#tx%4~# && 

i b  is entirely ccrnsistent. Simply put, the proVisinn yiZata Ithat, b%ni$!$ ~ ~ f l f i t l  t# &i%we+@%l 
---.. - 
'6 U S 'ihJEST does not even cnntmd that it is techtricalty irlt'cwi1iic. La c&abii$hdn$p \XM 
POI p";r LAThi, Rather it merely complairis "fk;it- one POI re r  9A+3hk ~ i r ( Q &  #i$:p4@ @@st;t$lr@kf 
urxwmted costs or: U S WEST." USW iBt. at 3 1 aZO, But my i n a e ~ e  ii~ coa% &MB ascag 
wnstik~te: twhical infeasibility as  a matter of law- Sgg 47 CE:.R, Q 5 B.5 {"f A f ~bna'r~is~G~t% QP 
~whanIicalI feinsibk!ity dims not include considemtion cf cwnnx 
ao~callrts."); t J  S WEST v. m T  - Pafasb at 21) (MachA '1); 
1'. ~Ja&&met.]Inc.? No, C97-222VirX), slip op, st 9 (W,D, 
(Attach. 5) atT-d ME3-, - l i . 3 d ,  1999 'AfL 799082 49th Cir, Os:t, &, lPd93, AM %%& 
evideafm cited by U S WEST, such as i t  is, falls fw :&ori csf dma~&xati;iig rl& fj* FtjC &P 
sura abibwy or ~apilcious n m e r  in co~~clrading llmk 12 S WEST F i 1 4  ta dmwmta% *f;wFakal 
or optmtional concerns that prevc=nt3' U S 'VkTST f r ~ m  pemihixlg 4nfe~zammim gd r ikg& 
point per LATA. &g 47 C.F.R. $ 5  1.5, 
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i B. Th@ PVC Properhy Held That The Remedies Under The: Pkgreemef~f Shatf24 
Not Be ExsEaske. 

t 

I U S WEST also argues that the PUC exceeded its authtxify by 'rofdifig &&t 

1 ~a'fsc4ies i1.r the Agreement 'shall be curnl~l,ative mall not excicl~!,sive.'" USFV Br. xf 35 (qu~thg 
f 

j!Jc9,\iskoi1,J) 182, U S WEST'S argument is wrong f ~ r  the sanle reason ellat its a.p&naf:at shrbt- 

p~!r~iti.vc daa1,agcs wzs wrong. The PUC's deci.sion on election ofremiedies is "d%si;@& $0 

ex~cout;agc compiiance with the ngreernernig'' md is "within the scope af the [FWC'sl ar;t&of.S'iy in 

tlat it is designer: to provide new entrants with a fair and a ~nca-iislgkl app~t$uehy tzt a ~ t a  the 

I$sfiI axdamgc market." &, 57 F.Supp. 2d ~t 1 121. 

C, The PUC Br~per%y Rejected U S WEST's Service-~y*Ssrvitvz Wr~1Cera4e 
Dlse~mnt Stmdy. 

"The 1996 Act neither forbids nor mandates setting the whaleside d i s g ~ ~ t d  a% 

k~@wice-by-sewir,e basis."' WE South Inc. V. Morrknsr, 6 F. 8wp. 2tl5 I?, 526 {ED. l@@), 

X.Iagc:+ tbc PUC rejected U S IVEST's aggregated dismunts for s p ~ i i i c  samica t'ar wvrr ~E.~~wQW< 

Pia r ;~ ,  U S WS"r "failed to provide a discount for all services that arc subjsk 20 mmltz," 

Dwi~icn~~ 7 1%. Ailthoug11 U S W S T  claims it provided service-specific discaunts far w k  

''dkaq@f:gdted discounts it proposed," the PUC cc;ncludt.d that it Bid trot "provi&e a d i ~ g ~ ~ t .  lri.~t 

+& services that are subject to resale." Second, U S WEST "Bilexi to show chal its di@a@reg&t& 

I 
F d i ~ ~ a q n ~ s  Cwc.reJ based on individual data &zit [was] coilected by gmduct ar sca~im,'" D~i&i@n 

"9i6SS U S LEST also complains hat this statement is clearly c?I:onmus becat~e It ''pra1t%ilza 
i 
1 dcijnif,ed caqt iafom~ation." Rut the fact that U S WEST all%; it prc;i;.ntt*d cietdled cast 
r 

ktft1~~171ad~il doe! nsl rebut the WC's fdctual finding that U S  UrE$l' did rlor pf&s=rlf "" * 



midance, the PUGS dechi~n not to adopt U S 5Vt3lf)s prapa& wliet;.,skj~- ~ m k ~  d i s ~ i ~ ~  

canmot bs ques'gicand." me PUC did nut reject the service-by-mice qt~3r";ck &-;'" k 

a ~ x k y  8 ~ a , 4  on the basis aE the best infomation avaiIMe 10 it -- s $1~ 2 eeq&p 

carst egibencz before the Cemnission was flaw& it was ngt *&i&.:ars, pnb c2g&~i~m fm && &jc. 
to ;apIiy m segregated vcfi~d.1mde discount rate. 

The tele@ornmunica~ons network that U S RLB ~ w r n b t a  $2 851)arh DgSega$& 

ccs~tairrs components &at it has purchased nr leased fkm %hid pathp The km *fziirfmy @f f&s 

mmponcnirs may be governed by licenses or otbcr agemfisats b&w+cm Lf S $VEST md $ 2 ~  

rn~u~ttfkcturers of those components. Under the Act, incwrrW.t tEC8 swt'e 1.1 S W,VgBT WG 

~qt~ktxl ta provide new entlr.ants such as AT&T ~4th awms tr~- C~WM,B ~f $AE!I n@gW& aa i~ 

uabundled basis on nondisrritrpinatoq~ terns md conditisrns, AmadZ~gIy, mw th& fJ $ 

WE$T rco~~kplied with its nondiscriminatoiy access olsligatisrr, th R:C gbrmtly wf$ig@j kg ,$I 

WEl3'K upon the request of ATsgcT "to negcs6aie wiith its wh&g vmqka te ajlsr~in diln a r ~  n3tS. 

&a&!<@;% 

'' The PIJC also found Lal U S WEST impmprrly exdtid~t catain emrr s d  rcnnuj; 
from, sts pricing madxiPe. Decision ?$I 192-94. 

A small minority of states have adopted multiple diwouau. fizuting $hat t h ~  keg 
&wk -- when they. s e  15'upponted by a ~ 0 s ;  study that o~.h~m+isa: ampli4 writb 4bc A&$. 
~~~e~vbelrniog majority of state commisslor~s haw xt rn aggroga(e tost di~etgfi&< $;g sg&g 
Comal~~ian~s Betting Ag,gregate Avoided Cost Discoan& Aktsh. fO, 



u&Gs~fgm, Second ,bbitmiion Orcia, TC 96-1 34. Notice of Entry O n 3 ~ 3  8 @'f Jae-5i.%3- 

Drg. 310,1998) $Second ,W. Order"). 

Undm 4j 251, U S WEST has tttai:  ripl licit .ma m c ~ ~ d i ~ i c \ r d  ubligd~~a to p ~ & f i i & ~ -  

" ~ j ~ I ~ g k y P '  access to Ithe eknientsl of its network. $25 i(cj(3) jwnp5asis udded), $%I i$d 

k~i~di-ag miings, the FCC has held that'ytjhe c k t y  to provide ~~nftatndl~l netwok eldm@t,f = 
'terns, and conditions that are just, reasonable, and nondiscr3minat~fj" means, sf laiwi~x~a, %kZ 

~8~ala.u.e~ thorn terns and crvnditions are . . . they must be q u d  to the t , m s  md ek~txdxika~ &"A&% 

'tjuktch :ha incumbefit JdEC provisioi~s such elements to &d&w &i4$ 

3 Z9P J;m light of this dear duty, U S JWN" is obligated to ahtain f h n r b  its vmdat-s 

srrodificatiorls to existing licerises necessaay to ensate, that new antrant:! miry abt& m~eia @ 

i d  S VESTS network aQemevlts at no greater risk sf intd1ef;tud pmperi'lly IiahilIe@w l2 2% 

Indeed, it would have been the very eselrce of &-~iscdrn!mtkd la k& # B d % d  i j  S 

!VBS'T Z E ~  opt ckut of the Act thr~ngh procuring or acxqtiag ccnw1c:tw;al cnnditiom wcli~h third- 

pw$y vendors that preclude new entrants from effectively exmising theit sL~tt-rtutoq d&i.t& t& 

q,@aah a c ~ 1 ~ 3  to W S bKRST's essential network et~mmts oar the 3fll1ac: Xefm Ibt Ed S m%' 

1 amjcrfrs, Ccnsequeartly, the PUC conect1y required U S VIEST ta emure that 3m a)?a%it$ m y  

- 
g~ &q 47 C.F.R. 5 5 1.3 I 1 (b) ("the qualily of an ajrkbtrdld aetwrqk rrkmxaa;, ir,q *wki RO 

tbei qtmtity of the access to such unbvadlcd network dmerr!, €fat wi immmba LEC w%%k% L@ 

& rqquesting te4wo~uni~at ions  carrier sPI~N be at Itmi q u a i  ntl quality 90 &at wb;sjch &he 
imambent LEC provides to itsellT'); &L 51 -3 1301) ('the im and c~i@iQ;w 
an hwdmlmt KEC oRas to provide accm to rurr'~z~rt&ed padwok d a ~ m a .  , . sbj'ii, a a 

U&~OBI rbe: incambent LEG: provides such elmeta!s ?D imIkr(3; 
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e required to pzy more for th 

that U S M E S T  incurs " 

set far those elerne 



%e+&ted to pay that cost twice -- once as part -sf the netwerk eicmmt rake anand a ww3id tifie to 

&&in kir;cnsing rights. Sur;h double recovery is lthe essmce af discriminatory pGcing. 

More~ver, as a parity to the license aget::neat3 U S WS1-C ig ir: a ctjnsidembiy 

bMer po~sitiarn tbax~ an entrant to assess. whether ki fact 2ir3y mertdn~eafs arenm+gss.ay, Dint is 

nger for .an enmtt to negotiatewl 



the hce of these principim, JJ S $YEST c~@ws an@ ORE a~gt~mmzk $3 ~f . t l ; pp~  iig 

coatontion &at "A,T&T should bear the respo~sibility of negotiating a2mgemsaI;k %a& $hi&- 

par;ty pmvidero if It wishes to w e  tlhe propem ofa t11irc.i party." fJ S WEST Brz % 36- 98cr:~&i%g 

tab U 3 WEST, "'the Ccmmxissiun failed to reco@zc that 3 5 %%ST i s  $roc iri ~t p3SiUeA $0 

rirtaildate that B third-party sdl its property to myone." & This wgsttstmr is %YQI&$s& 

vetndom sf Yd~=6m1~catic)rrs-~e12ted f-wdwarc and so&ware (isicln~littg m ~ i i ~ &  i~$&il&%a% 

pr~pePPy), like my enterprise that is in the business of selling gwds ar mnicw, k a ~ ~  & a;~tumI 

hcenfiva to sell (heir properly to as wide aii array of custornes as prssi'tsi~ f~ &a 

s-zni@$, &ts greater kheir profits. The P'IJG"s Order merely quires  3 S sib"%?" t~ i*fitL%i ;$a 

ven60r.s~ anel, where ifiecessayy b purchase from ibse verrdo~ (isl ~ W i - n  hs COT 

nwdifiwl inte%Blee;tua1 property I i c ~ s  &at would enable W S WEfiST io pra* %OX& t.& a w  

ob?tgatioa,s on third party vendors. 

For ihe reasons set forth ah~vc ,  had the BUS: %all& Xd $ W&?$Tb$ w&tid?$ 

AT&%' be required to sexure its ov!m intellectual px~p~xty ti- hna k! $ W W $  v 

SEqt Lquiremmt have mhwfi~lly ex@us& U S WETf from us@isdmiwnii~n 

~bXigartZon, PUG: was thus Iawfisily compelled Su requit3 s?U 3 Ws."'$ i% W:C~W: wy 

m~dificati~ns that might be I E W S S S ~  to enable U S W a T  la e@mp& wilb is$ t~~cdi@t,l;:r;-d~%.~if$aab~if 

~bjigabio~as. At a nninkrm, the PW's dezisionrr b mps2: ahis ~faG8*1it*rt;l t!ta IJ S %lt4:8,$$'"!P &&#& 

neither unlawiid or :i&itxmy, and the dmisiwa arthe VIIC <bmfc"n E* aftig$a~&%~~ 

-lls;rt-,i?rr -.- 

" Athough ATE1 believes h a t  the PUC's dect.doa~ on ihir issue i5 en&~& csye& &z; 
pmpriety a~frequiring tbae new catrants obtain their a m  intetfmtml p ~ s e y  fkea%,% h -&-,af~mtjy 
pn1din.g before the FCC in a p::ocding that is filly ripe for dmi~itm an ;a raagj $Is% $attkd&s 
nw1y thirty briefs (haclnding briefs Bled by, isaf,a& AT&T mxl U 2 %%ST, & w;t$ w 

l~w*+i&a*=< 1 
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A custoww transfer charge ("CTC') is a ncms-curring chargz paid aca tb $ IfZESf 

wrlii~rr a cusptmer cmremtty senred by U S WEST sciwts AT&T to pmwide- 3M %mi&% 

Z! % WEST argueis that i h ~  $5.@J per line (3'li'C seltxtccX by &a PQC, ks i~rismdF"r- te :r;rk!aw 

U 3 rte ~w~'r?er its CQI~S, sad is athewise rmsu-srted by shet eUidme. EfS%P Br; 

36~153. $'mi$ precise argan~ent was rejtcbed by the %'asi~i~gton a11 kri- in v. &J&& 

, dip sp- at 19-20 (Attach. I), which held that he state mmm~siow~k irnpgtia* 6% n $5$t~3 

f f C  WEIS nor (&iamj or capricious. 

%%ST affc~s no analysis and cites no rmcprc3i eviidcmce in suyrmt affitq rkim gElb88 t&e $S-Wf 

$h$agc per line CTC Is improper, instad nerdy aszmiing timi t b  PTJC stadd ZX~$~E at%%w 54% 

mp& ~ioar~w6ng e k g e  Ibr this itemA WSW Ba, at 38. $m:aue tire PVt5 $&C&W-~*$ 

tbai U S WESTS cost jtXdi6; were infected with enam, uiUi&5 m o t  ir~#jui!& to , ~ g q %  

st&$% at race value. Cf, Decision at Q1T 11542-94,- Wdher, it conclwdd s 1% w 

**awwhle," and naay "allmiat2 customer confusion" by using the stme charge rtbu ~ ~ I e d i  ha3 

























































































































































































Y a ~ ~ p l a r y  14* P987r am% W% 
dealexpain& by QGll$%d@@ S 
shall becorn 
a b ~ e a e n k  j. 

15, 2002, u 
partPes or 
w i t h  the pa: 
Pro~kt.Jisfons 
acti9n w$.f23l1bn a -&a &$ex a@ 
*Efgac;E=fvct?: whke && @+aWkm &@ ,\&!& 
Irhgraene.t 6lari~1 exEf $$ &,&I% a$ f ,$lea% k~@t&+ 
shall be parrlefssrs& f lnt  i#1Qe&Mssfim- w~Q& i%T 
15, 1998, ~gfa~:&j,*d& Y a t s p t % ~ ~  

US, W e s t  contends that +be ex2;af~g.s 3 6g~ a% %ii4m 6% ~ k , l ~  & q e - s m & g &  

by arvele one year is an &W$t& &4f %I%& &w&&@%l+ky q g l a v ~ ~ 9  %;;a %Rw 

Board under the A G ~  W a r  %&%b"r PMW& Q R ~ W ~  &% 

support. of this claia, & . w t s  %h&Z %&4& a 44s id&%%% &$d 
not. affect the term pzowls io~ ,  aaz &kd &%p .wimy @-Me% T&C%k K& 

Board chamage *&QZ tern prmis%@~ @a. M ,% al%%&@& h% 

AgreemasrL5. 

The Board coi%~eMs that 32 e X t @ M & d  %B8 %&f% @ $  %he 

A g r e e m e n t s  pursuant t r s  this cbur"t9 3 J r $&c% W9rrs; t@ *&&!& 3 3 f $  

appreraps-izte nod if i e a t  ians ~ Z D ~ B O M Q Y  !. $&-% %Q&VY~* er%Cw@. 
extension is islppropriarte, Inda@@ naea&P&ur"rP, $& @gq"$&J$g9 %,&@ 

unzcounted resources erpr;aended art %hi$$ . ? ; ~ * @ r k ~ $ & f  FJ$W 4&& g"4"~~f C.w WY 

the Board, t h i s  cautrx, and dbe g&rt  tjkts, $ ts&& WfMt R!? &5~1-&%-5+~& 
1 
I 

I exercise. 

In its remand order, Il?r;Ea&d BP Whw #p?%il:%~ 

provisions far recamsfacratien in f kg*%% a t  %&a &: 4%%ek& ~ W B ,  %&is 

caurt siaupxy remande& "tbs ~g,woe~~'t'ckcs %a & q % i ~ t s t  $ 4 ~ -  gYe*$e P w f  

compliance wj.th Tawa ~t~-$_~~,~$p-$]pi ;np$."*  TB:pa L;:c;s~s$$~ t . i j i ~ l ~ ~ - ~ ~ ? :  '':$~-l? 

S 2 



B 

& *& 
!J3wr8 zimde s a l ~ m i f l c z m  ts We %@ 

A m  I din& an& canc%zxd& %batr 8&% Q3 

ems, the exx-ensiom 239 St&@ t t a a  -JC~E % a h .  A k ~ ~ & @ & t t &  W& 4 

a e  mard rzrPnder cuT.E'%'s '~"fl-ad 0&&4f ,, I r x ~ H & k r n & $ ~  %&& 

aea~urimg~ BleCaUSE t h f  rr insue Bid not ~p-1~  a& %&e kw* 
mutual table autlinfnq pre-reaa&& %am&@ M i a ~ @ P * & ~  && 

i s  mcBear whekher US %esd IR~QT~&QL~$  GO %bWl&fi .tz&&kS4 Z-8 &By 
evmk, the briefing on &his Isstst% A% @@ a-hit&$ && 

that me court it; unabla to f&t&ky rdr$.de@%&& %&& *#dig@% -w%%%r& Q$ 

these @services@l3 and jtha birsi& V&&&"& ~ t W f 2 t & p m ~  -J'& @&* 
e x t e ~ t  US W e s t  suggests tfra Sowd had sm &sujh:lirez&ky ~o $ u ~ B %  

these reg.aiireme~)"ts belci?tuse XI6 %@at 444 A@% ~,z!tA&iz@ tik@a #l%h %%& 

OWTI cust.owsre in Eowa iaz &c-e?w& 9-,h& @&e4 &3k& fie$ 4iQ%&&& 

rationale for adopting thasa %equiE~@&&Xs~ X @t$H &#-~.aa&;rr &liprpa&%kh 
wpersuas2we. 33emsx1: % eamratr a@aa%M@ %ha%; $A&@& @d%%@&@%%~ 
a3:e unkawf u1 sr al=Fri..krmy anit apg2aimal, $hrrir$~ ge~+,$3,gk~e% @%k& 
riot be df stwbed, 

ltrn its Second Amendad Cr~aqbaln%, W@@% @"fi@@~~& k&e% F&# 

Board had no authori2;lt to require IT$ %&&a@ t~ ~ & ~ j , e e ~ t .  & 4 % ~  

signaling transfer  points (wS%yPsh') af ATfT a#&f &CC6 9 8 3 % ~  %&% g.$Z@.dg 

of o%h,er carriers. Addit iann  1 A g e ,  G& #+a&% y,ac f $f@#&te~@$ ~$k$& 

provision requiri~g l n c n l  maasuic.lt%$ ~&p;ab;j.L j, Lxi~1%& b#r .@l k FJ$$ % $$ 

central. off ices. Because %he acri%a 3 2  $&+fin,& n~ x@aE,pgf cite.& w+gtig 

uot  addressed in the brhc+s pravidad @y Qk @#BE &+y ~&;&PP 

party, 1 csn.clude that  khese ci&i&& R&u& b~ar$ w ~ s @ ~ $ ~ ~ u % ,  . 

13 I use this term 1~4~38*~?,t.9y &C f &a; :;cii$%k tisffi.?ir*i.*b;r +$;ir.sf 

w h e t h e r  these items a r e  ~ v c u i  KC**" - . r r  Oikj?Gk{:tiF!,i, ue rtcrreu @L *' *--ts L q ~ : ~ - . & s w z  



~ouaft; vxxs 89aZpa&Aaa eff CraZZ5aef~bi F ~ w & $ ~ e @ t  

PhysbcnB. ~olPosgation Hen&b9es a rawb&%:fw 
$ePeco~unicatBedn~ earrf~r ta * 6 * [ppkaso it& $&&%%A 

&. used for &nt.er~onnectiori cxr accatialis %a un&mMfsd " pkr*i@m* * 

aeaess Ba wiaFmnaeBPe& e2emmb." Fee ha& B&P$-T:I@& && WM 

Thus, US pravliiahes me -9 

f:ar W!ce p q o s s  of 

sle1ents, $ 2 ~  a,; 

Q+mpIt;ansis added] j ,, 
2 , % , 5  &a) prctvidss I that [tf he t%PC m y  b&IQ@aet 
Lype af equipment .it deems ~,-f?ises&&w En %%& w$~M~W, %&$ 

purposes sf ira%erco~nner;tsiam tzittfA th@ ZdBiEt*& ~&g%liazk ~r?g &@mW K& 

*In@ PFJEC s w1bunacll~3 nstwark e%mt"f%s, Aa~Xa41&&w @a% W& $A %I@& 
to * * remote asr#%trch nad~2as. * W Q C ~  ~l:i~g;t%&W% 

svPtcbLisag moduEes (mRSW~s) &re a@* %g&taaef Q%#~= *it% 

Thus, US W e s t  argu~es, this pr~wi~kon l?iw@f~%,@ @& %@ p $ ~ k & @  
accasa tca its physicaX property $ 4 ~  @%I&%% aP 
the Act. 

RSYSs genera ll y take cal ls  f r nn % S e  EBC::~&%?J%~EE %'&"%*&%\ a?%&. 

when a>eea,ssary, route tlnetr; to the new &$t'ltgar~l" &@f kgj&, @~%qih %t% 

turn 3,r oute s t h e m  for de l ivew . & G , ~ & ~ F G ~ ~ & ~ ,  ,s Lg%$&3%*&d4 .:.&%-k .& 
A t L s a x i t i c  V i r q i n i a ,  Znc., Ha. 3~9'fCY628, sf &p ap, +%I, $;& fCiOi +n -- 
July 1, 1998)- The RSM c a n  a130 %uit',cR c&$.l% &sx"*?s;i%iy Ate, 

destinatian if the terminakinq caPlar i s  %@9%@d by %he B&+b B@W% 

office in vhiclz t h e  PSI$, is 2e5catectr I&.?. TfPI@ Vd$ 4k86 gS/&*; 

Pncl.?aded R S M s  kn its; non--ex2"ra"ctstiv& 3 l; BZ *43qz9 Se$%$&fi$a %fi@d $W 
irate&-eomlt1ea=t,i~41'~ and access to rr:iB~.u~fd Xcd s @ ~ M B ~ L  &$ct%@Sk1@, * 
42  C.F.R. s n23(bj(1-2). fribesrj, ztte FCC: ~ - , p a ~ i ~ $ c ; l l 2 y  A ~ ~ B Q  %%,qiz, 

P" lrr]othing in t h i s ,  section rscj~ir~:r; a:$ $,,rG@$%&$+A4. Lii;.: % Q  i-iay%&*, 



requiring US West ta pemk2 co$X~a%faf$ ~f #km @S%4?&, 
The issue La bIya%r@& soaa%$l%sE8 &~w&W%:~, 3 % ~  $ 2 ~  E&a% %&z% 

V h e  FCC recqnf  zed i p t  f%s Fix&& dC":&m%* &a& OiLG@%: 

A t  t h i s  t h e ,  we do BB$, &W@@U ;TXI $;$@nkg%& g&Qtk%$&%@B% 
that. E W $  qa*%@wt @a& w2 ~#&&@t: L% 
not. appear -a% X.S: i n  ass& $Q$: &EM@ 2 
intercarneckirc~n ar a-@s &a 1 ~ t w : i ~ k  

has Gen4& %m b2w %be :!$a& 1 
emipaak s~Redpfa%ng q u i p & % % ,  %%%&$ 

we p r a i t  to Ead mXLfiwwta&, #& a g ~ ) r  nd- ~n %&wg &%&?j# 
comissfoas wk82 d~kcaSv@& w&ekk&g rqa$@w~%~ 
f =sue is aCF41~2331y ~~'it~ed 3422 %~t@l~@d~&@~,k&yt: @F ~%#g&@b %@ 
ubaaxad81sd afeaeaes, 

See FCCs s First Ragort an& GE&B~, w% $ %gk, '$rk&GF k&& @%G - 
it to the Board t r ~  d e e l d ~  kpPsl~.'i=ka&r %% &S#B 33w f-@ta#%ig 4&&@ ,f$ti$ 

intereonnestion, in wjtrie:h ma& Q@~%@&&%~BR &by %% jtfmg-&&, @$ 

whether the RSME w d u  osjAy Sor g@&~*$i&$w~ i~ ~ ~ i a  
US west. cannot be farcaB ta gakt"~sakt c&?X3&t&Cfra& @$ %D@ -W~,@%&X>Z 

Xn making this det%i%inz$t$t3zsi, Uk@ ~ ~ x z F $ $ # w  P S  clhw E&.s;!. 2&$@ g o  @'~@W 

equipment ]by a r~.qua;snt~i,ng &a,. 1 &ea@a~% ji G & % ~ ~ A o  CLY$$~E $@# @+F%%%I~#@ 

with in  the scope of sactian 35irk(~S[&j t%f $@%* kg?%, E&d %RCQ#P**%E 

LEC shall prove do t h e  stcl",ar ka&ke68~ $. hwf &',&@ ~*i@s-.fl&r.rt, , h a  ,a Z S 

The Baaz-d S a i l a d  to 8~tak.r~ arr B J Z ; ~ ~ $ ~ ; X ? ~  F ~ B ~ + # ~ K + J  ip~. * $ E $ ~ , + Z  $+:"i7 

arbikrazlinr. decisions bsBora rs:t$r;rr;Y,ri tae k z f  i K& J%F%II~ t $@% $ 4 3 ~  

dee,j.sians after renand ar; ta *kts@ &~ 'k f ; tgg  %5,g& g t a  &$$$#$ g~ i-%@ 

briefing before t h i s  court, bia@%51;fw, kt?& RS,&fdg& g+aa."~&~@&~ $%$? ~$2 
W e s t  did not provide saf f i~f .e t t t  X+~FDQE& & v f ~ . i ~ r o ? 7 ( ~  %Q S&AW %&PP $ 5 ~ ~ 4  



e~ements as required by 17 C ,  Pc R ,  $ - 323 943 %-WL W%%2&&ve 

t h e  Board arp,es,  &be recez~4 av9d%scs gaqq&s&@ lthf l  %-&&& v&& $i@ 

w e d  ~ H R  C Q E J P B C ~ ~ ~ ~  1-1 ~caaao a&& ~ ~ F ~ Q D & u & ; ~ R  ~ ~ H Z & O & % I # ~  %s$ 

I S M S  vsauld impair tha e f f i c i a q  sf $:ha C-tWbaL Ih&%%m@Lfr; %Wl@ 

W S ~  ha6 k & t % ~ I l i a l ~ ~ a t ~ . ~ T l  fff ~ S ~ S U $ & ~ C  kt% %%@k?~ &*e %@ I&# &% 

~wqplainsd by %he FCC a& Snt@=~&e@d by %&4 awGlrW, 
F i r s t ,  the QQUTB: fuj: tra~,hIc& by %h@ B a & + d $  Fadfflge %Q 

aE explicit finding as to zp&u&X M@@ O& %&% m B  &% $W%W* 

  hose i,csusPs which have iefi8ra48Q B ~ % ' I - % % E  a@Xkaaaacg&@ @ ~ @ ~ % X M P  

have done so un~der an abftrsgry an& a % ~ $ ~ f @  11k&-~,&8~6 6-@ W@3ii 

Mcaw~s khs state camissioa~ had Maba &9~BBa2& @f$&b$% @B%k %%@ 

network elements. 

cam,. Xn - c.., k k *  C97-%5QGa, slip og* &t AJ-%3 [c~bE@i~:k~m %@ 

state c~misairan a de"lam$n&&%on *kh&% WGa [R&IW%&~ %@&k.p'%@a 
Uwits g are equipment nacessam far SF&&~$:@#I%@@E~~@ Qf be&&#& et,% 

unbundled network eelemenb and %&a%% G&$&O%G Cx,kBS& *@%$& 

at a $x?ehn%ca1 and ecan~sre2fc bis8a%k~tag& $.xi f.r%"@'#~@&&@%M 4kM 

of the Pacif i~ ,.. 
12-14 (W,D, Wasku. July 2 X ,  199rtlI to%@@). XG $s# a&~)$mr *&%eE4.gr 
tlt9s court shotuf& defer &a tha Boa&=&% p&% &GW $%&:%&X$Q~%&@%* 
arowtained in. i t s  far kha caLPwL&-t;;3i,~n gn~%@o%%&, @& k h  

sane dsgree t h a t  t93a C#W%~ ~ ~ E P Z O  %Q k"&Mima O* $h~&% b@@t&W@H 

LE tihe ~epard * SI a.rbikratt=isrt daekaiam. g$!&+ ~$~g&sw~@&@:~@,uz~g~k 
&?ssQn v. S t a t e  Fa-m N u t *  .brk%+&J&aaiw,g&E, 44-1 is,&, ; Q ,  $39 $ $ * b @ : 7 ~  

(reject: ing appellate c;onrte%l~ s &%4Gk $ iasc~~~*e$  $$_rr%y k i Sr3& ~ & c T &  #&$- 

agency action; '=an agencyrs actiarr at$&% PN$ Q@F&,$@~ $ K  &b *$-a  $++k 

the b a s i s  art icu l a t r d  by tfha agorzey I l;=~s@E 2 : &ggkQ$r&NC"_(illr 
D~_arP.mBn'lr. af Housins- i; f f i c .b .&~J~~&~~ ,  7 f 4 1", 8~4$+5f, &!k3 2 + b5 is 4 :- 3 - 
fewa 1908) (givirrg l j , t t l r ? :  ar no va:gk$t t:t, $.ZIP_@p!@ f"l;j:-f" FJYC % T g @ $ r , ~ ~  
to justify its decisior, prsuenr ,  k c  4'%k&i: -kir%t b@d Pt$f @ EW% 

agency action m u s t  be up2.satcir i P  at, a l l ,  &w $w& Ei&iaS;,+ &7i'*q-J,@44+F &ii 

by the agency itself at 0 2  it% &a%azmkfi&kk.rsa~"~~ %P?t %$ti&% pef&s" 
boa expkana t io~ls  should not b ~ :  ~orrp; % $ar4%dY'$ (f b b k b$&&&&rgB$$a 
YrLIck I,i.nes, I n e .  v. lJnits~$J~~g,p~;, saa $f ,&,  $3+\, jk .na~ '&~$ { ; - % t ~ ~ ; ; s  

Even if defer ence to the B ~ a r r 3 ~ s  P L ~ ,  l B;* t~ i r~  j ~ " t 3 ~ k  i : . j . ~ * ~  $::%-& h.9 





%A%% M&T~ $v&k,%$y cmai"3_%~3@rad~ Baauae theze 2.s no genuine 





I 
S%Q%P j %*W $202 wy 9wg *---Q @ay smke pricing regulation that 

-St -%@I a ~ & ~ . g @ % g ~ k  * & at '790, n. 3 9 ,  

%k eP&>&&% a$ wkf%gq && e m  ~ 5 ; 1 h ~ g f - 0 1 9 . ~  thus rests with ! 

4 
4 ,  3 2% & *%&z%$r&-,iwa, bn ebasc ret"j;pec.cs mu- : 

: 
kg-~.&&& i@- 4&43 Ed;wA.iw* w& ma&*& tu test  whether they aye ! 

! 
~ 3 %  F;&&,irtqjA &C#3 el*? & %$&A%. $4. @$$b %$,h&4 de'jfe?teatial at m,dard. is 

i 

~ @ & f , % ~ s r . i  w &-:. ~Q%CI@&~~%- Xrae%@x& & Qpsirfttlh~x there has been S i 

$J&!J&$ *rzag $$r -5k~agWg%. *g gj 
*r +hi- e a: )T *. 95. f ,56 @93, 899 {Oth Cir. 1996). The g&&%&%"- "-9"- * &A k 

% , % 4 3%dm%t ~ Q Z  X : h ? k t  of the agencyY 





aea for ran- 
* 

@;A~S-&& $Ed& t"@:~rtfJr (il rile C - 7i 4 -,as icsumbf;nrs r: 

Ys,~;%2k2ai~ f ~ & s  w z %  al  EWREG fax % k z a . ~ t  ( 128 F,Jd at 813; 
> 

eajb. pLka dccis50.r;~ 3597 m 658718 

G W  2 %  Z 4 22971 3 .  $%%. tht Z B B D B S ~ ~ ~  the: lei! co char holdill9 

ld~m ~ b r t  &$$Z!Y kog4, 3 2 ~  E$ghrfi eirm5: elrpha~ized nhac coslrpelled 





a@ &w$&ion of @auitchRd necees chargesw for i , 
i 

;,$ $*-%;'@&B gaL$, &E a 110,* % @ ~ % W ~ B ~ ~ ~ n e a c p l e y e C  dor'sb.%-iag . 

+:%a&g ~ ~ ~ @ g t c ; ~ a d  ~f 8 e t ~  %s !Cmit dfoer&",an of the es;nr~cssioz. 

$ +  m r  dtdao: aa: orMr.raeily or capricxou~~ly in 
! 

. 4 ~ $ g ~ 6 , ~ # $  & . k i " & ~ k ; :  E & G % W ~ X ~  r porixbili~y based ! 
'I 





































are '%~4,~' or %,sew for I ~ ~ B P I C ~ C ~ O ~  cr iwws tilS 

eimmts, it mikes it clear aha9 U S WST IES -t?ap: badm of#@%P~% @& 

FCC OrderD f i  580-581. 



use WMs to k t m m e c t  with unbrurd5M Imps &am@ 3 5mSb h 

addition, AT&T will '213ev' tP1.e full ~~p2b i l i t i ~ s  ofRQP& LW$!t& b ~!O=C& 

q d t y  pmbfearas, including exho, delay md naih~, ~lstx i a * d  && M+W 

AT&T cutomers who are 

the same TJ S MEST mtraf of53ceS tfsa&y 

result of the intrmimetiozt of c~mpctition. 

Q HAS U S &%ST BW8E 

A. No. U S WSPs primary obj 

significant anloplnt of U S 

for example, 512 customers, with &I R5F-4 ir, ap5y iitikty iilsi*Itgs widc atrPtf Qa f%g 

high. By way of comparison, 

iilanount of space to suppn-it the same aruuilm af  c:g'~a&&a~ 







C r d e ~  No- BiS-ZW 
USWEST Cmtnrid%iw 
Dirmt T~hcvmy 6f Mm 

Bege l L7, Jm~uw 17 , SW7 

7 

% A. Yes. If U5WST must C Q ~ W . ~ ~  ww fkdities to &CC: s r s d k ~ ,  TSlEgf 

$3 must 2x2 to c-t: the m U e r  for ixm@mmSun, The m't: d m - -  k p%i& 

2'0 h %?J 'by fhe ra~ller  kfixe the facilities XK: 

Si 1 position &at i$ s k d d  net b~ 

%Z 90 





dca,&ag. b change i d  

X -- CONGLBTSIGON 
- , ,  

.18SWt9 IN TmS!PWOCEEDmG? 

xe: consistent with the sq;tii 

impose tine sane economic ir 

the same facilities, 

do not discriminde against KI"&;"T vis--i~is -V S UTST, 



&$tiam fm Axbitmion 2tzm trzptammwtion Agrarner~k Betwe& & f i f m q j  

msni~sicn Services, Inc. and U S VIEST Ndlwest Tw,. DwLe:~i. MO, aj$ 

Mkputofs Report md Decision at 20 (Wash. Utils. Br Tx8nspp, Ccnim'ti Jn;:. 3,1997)~ 

~ I c o f n n ~ ~  
&qc, 8 252, kbiltnrati~n Order at BB wyo, PSC Np~il23, t%). 

,&.F&T" Patition for Iaate;rcomed:tion with Mchi~an ReI3 T e : l e ~ h o ~ ~  Notice af D&~isicja eff . 
A~hitralion Pmel at 23, Case Idas. U-P 1 I5 E , U-l If. ST2 (Mi~h. PSC <kzd 23, IA3+76); ~ s g  g@ijb~dt~gf 
& ' ~ m u r a i k : a t i o n s  of Michigm for &bit,raticr~ 
with Arneritech Mi-, Order Approving Agreemcrfi Adopted by t2r$ltr2%E.4as i ~ t  $1 Ckfrck 
r r r * , U - . C c l l r - -  

PSC Nov. 26, 1896). 



waVsanteLJ1, the Boinrdge findings articulated far t & L r &  %$z&t %fa# $r$k 

fea Bznrfefx; are ima;ufficienl: to stappurt the ~provbairan z&m$~dEm 
m e  collaciaticn rnir RSHs. The Board a&ly atat@& thaP: *6&& 

be used in connecting local callsw and %bat  ~~w @z&@fagi@% 0% 

cmhlocakion of HRSEl[w wapparently wou.It3 % n t e r l E  ikl'&tY 

achieving eff fcient networks, These ~ B P ;  RQC I&i2&3*9 %.&B;k -- 
sf the requirement that the EaarIdR detsrmir~ei?! @&a$ri!13;ursr OQ 'tmg t i ~  

RSEfls would actuall$g be used for ini&er~1~nnahcP:;Lop1 8~ &@a&&@ %XI? 

uhbundled notwork eleaerats . See ~ ~ ~ g & ~ j  G 
C97-0699 51, s l i p  sap. at 24-27 ( # , E l f 5 ,  C!;;e&, 

(remandhag coll%scation f osue ta state comba:aS.ran wJka~r:@ fts~&;rP%gihh;%m 

and reviewing eomisaiaara fa8led ta d ~ L a m i % ~ a ~ ~  4% Z;"BW~~?& %g % 
543% of the FCC% F i x s t  Report and O~t:d$tr,  *&la* R m  a- 
actually go5rkg ka lbes wed -for iatr?raagn4a.2:$,~m ar &9sa&@ %D 

issue t c r s  the Board %or a BetemS.~it~%Ls=ppz 8sStxss=lt.i@f =fs %%A4 
a@$tuaElly used for bntercsm1%~fcco~ era;' &em%@@ %a v~M&&& 
aatworx sl@~aen&s. 14 





and ancillary US West arguac %ha% %bad gr&ed%%@~ 
should be nodif ied to reflect the 8@=dSs d c ~ $ s b @ $ ~  %@ kt%&% %ii%@a 

CLEcshaeess to the five-OSS franetisra~ idi?lih4kJ@f&d Qy %2% Zk32 

baing part. of Vhe 08s network exenen&, 8 c e ~ 3 1 M f ~ E y  @a %&$%% 

requests that this courk deBd%e rsfsr&noao %a 4 4 & i g ~ ,  
engineering, tracking, and managaank in sa:t:ia& 3 , 3 ,  -me mn$ 
admits that kt inadvertently fai%&d ts ami$ff..8! t$& % b % t  @@& 

2laaactti~sns i n  section 9 3 anJd daeo m'8: cr=c4at@ktl@ UB @$is;%%*& @gap%%& 
modification. APthowgf i  arderi wg Ch& p~usgs$&d\ Mi19 $a&%&@& &w% 

not appear to be ~ Q M  by e'se ~ e k  aar Z;ha ~t8%.&"8 &LQ$&~.o~ i& 

campore w i t h  the BO~E&@S B;JEPX~S# dnrwk* &w1&M&4g.ty, k L h  
f k5: 0rderec3 to m o d i f y  ~;ecri=i~n 9 **3. kg ea%@&- WI&& 1k-Z 
~ ~ P & ~ % ~ Q Y P  Betc$sion 631 RWW~X~,. 

Yhird, w% west caritends &a R B ~ ~ ~ X B ~ W ~ ~  i a  %k@ 
Fide Xequest ( a 8 k ~ m )  proaess prcj~girizlszs~i aha%&& b& 
% = i i B h  COU&- US west argues t%et *a #aaz& a ~ w @ % i & @ 2 y  @83!#%* 
from Attachment 3 ,  s 12. I. L, the Fea~~tpfan l i ~ ~ r  sw S~W 
prseass available Is f ar roach% ng agzaaa&&t o& 'kka f a@ O$ 

*ha SCPS. and the! AIM ~ E + A ~ C J O E S ~ *  &ksa;g&.tc%*~l&&%g ,$@& @k*&.Xk&.% 
provisico~ns intact  ir. seslkirzn 37 * odlt &I$& Agglwm%%# &@ #&%&s% 
22-8  3 50 b.)ktactm~nt 3 .  ha& f ~ w * ~  WJ: w&W,& 

~maiskudce was in delet.inq S;he wmw% f ~ m  K k % % e w % %  %# % 
%2-%.,Bo The 'Bazardl d-i~' not seek, 

~ D U C R W ~ B P  ,, becau~e the 0t%r~4~:  pr9vf ad%&& .&y @d @@&t 
sa~%sfai@a',sx:i~y make the Bm pxaews ~ v @ f  &r~ubl& EOF u@hmr%% %* 8=@ 

aa~~d the h%W txigger~~, Nothing if% Ch& %a&gdYl % Pkm& &2~%&$.&&%i&R 
Dascisislre on Remand sragcj@~;~w as % B ~ ~ B L  at%& Way @A? W C  

concerning the use of 4-Ae qpra~ksl i n  u$~M~<Mk,ia%g a@ WPs 
ma B I N  triggers. H~reavex, neLCh%x* party a$&%% %@ @&?$ 4%k 

rcgukakiow contralling this issut~.,, r@fr,t%& ieY@ -9igy %PA 

agre~s~liaents nfmply far tf%Z~ @aka af c ~ i l . r ~ i ~ 4 1 m y *  u & ~ I ~ % % K ~ F  *gf@ 

ar ma &eke US Westgs zt0tist.t fez da 

prowisions Bo prsvida far SJKUB%&~P can&%sk@%* tbi"iO&hi% t&& . 

Agreemanta is 8emfe.d. Such a era&@ oiean e s s  &~qt:w%~4&5;:.pirEp 
(dlealt with at aa eaaforcsrraent pcnc~@df fig, %$ a M  u?%&~r EP& 
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inconsistency causes enforcenent d ; S g f i a l f f l s ~  
Fourth, US W e s t  contends ebn& $eatSon ~ Y & Y $  eg &k%&&&@%& $ 

is incorrect in =at it pr~vidmz that $f IP&fe t :Wfi l+~$EF& 

facilities to meet a CLECts tequ~sk Par 1=~3k%d%&k ~p;t%Z%* q%j&& 

CLEC 6hall pay reasonable cos%etrt;as%iaa C B S ~ L  in &a2mfda~s,Gri~, *%%a 
the BFR process contained am$: dhZw&& %+&a% 
eoastruct ion costs shoal& be dakaq5~l&d $8 &#:e@-&&f~& %&%B E%& 

Special constructdun Process-, no$ pmSu&%E kb %.hk% t%P% F&WJX&, 

The Board contends t h a t  it fs unsWwaEw of &By z@f@a.tifi&& &A %'E& 

Agreaents to a MSpeciaL @u3mstxrrc%S@z.er PEQWD~~I* WE % @ % % ~ & % k & %  
spase coatstmctien and that nna ~ k ~ s l ~ q e  &a t b ~ :  &r@&@~%d $D 
waxantad. Not only debs  "the *$@%$@ &% f1s 

Agrsemsnko df scsssing a m r f ; p t z r % ~ 9 ,  Camfzra~%~i afll 

court caaast locate a section 2&%*% %n &%t&*&%&% 4 *  b&aE%a#f! 

laagxage referring ta +&e Em g @ 8& @@&$ &&%- Eo",W %aQ 
cieo any law, or even a priracigBdd ~&%~:,isnaf@ bgg4d ox% ~&@&X&at&~&y 
w&B-,hin i ~ k a  Agreements, sttppczx%ing 24% pz@p~&&d %RS%a%$&ar, 

$uff bee' kt to say, 1 find t h f a  axgwe$]rt t@ M uP~Qau% WT%%, 

Fifth, US West @kaliaEg@s ssstlon 3';,2-&, $ @$ kh@ A$%&#%&wk& 
which requires US West 4x3 i ~ ~ a m  &2PT @Z6 %$WE%% @l &a&%% O$ 

receiving a regusst for: a n.et3;"ufdzk ~E,~%B&I#&~ ~Ll&%Pt&3: k&@ ~ @ @ ~ & & 1 %  

alewent is proprietary or n ~ n - p ~ a p ~ i s ' t : w ~ y  ARD  gage, %*88% 

eankenc3.s that %hip; t5wa ijr'erae shatgl& && $ C,&~ra.& %4 %*$%wF~ ti$%& 

30-day p~riod set forth in saek&s& 37, ,%3, % Er$$ zkg@%%&gw Pr%@ 

CLECs aa prelinlinarry analysis o f  a r@q&&t-hpks a%@&:%&%+ 4% %a#% 
seeks to kaa~re t h i n  provision %w4iE lei% &@6&1l$91 i%; P &  %%k@~s;Et%%E W.& 
w i t h  the burden the shore t h o  lxlsgaa ~ X & E @ @  M5 M1$da;plgY& 
operati~ns. US Hest does ~ s 4 :  ~ 1 9 1 ~ 1  any r@uaz*g %uk#@faa?& @apg@itgi#~$ 
the a;ewerk.ty of the burden pbcec$. an kK Sank "6;b pg@@k@$~@~ 
nor does it cite any law c ~ p p o r t i t x 3  i&a;r prq@aaM %@8tgPW3~&B;ke$@iv 

;ace is not t h i s  C O U P T L ~ S  re~pan~ibb,l ijs;y ' k ~  v&egwf&@g &v&$Y b&e@%&t+ 
over a particular provision wrcly MQ%~&% a m  w%jf ks 
dissatisfied with the ffaaL r e s u l t  adwt@& by k~/~;d&, T'&% 
provdsicsr~ adopted By %he Beard ha rsaf kher t l 2 * $ ~ &  mge &gbBZ;I~&rn 
and capn:iciaitas, WecardingXy, tl;xfls: c%wk% i~ wkghmk &&@k%, 

Pinally, W% West co12%eads "&J~%$ Ea>~w$s af @e:3&r~~p'p. B , p ~ , 3  



(OSS regarding whether a custmes ha!% a p ~ @ ~ 4 , & d &  p&fid%@ -@kt $kles,ld 

order, Section 5,2.11 grc;v%des *a", * %%j-g.tGi Xtm &&&% pg&~%@@- 
the CLEC w i t , ,  real t i m e  rnoeilEltcatfm rll%s;.ardf,m &,ifl-&$ @Z&W &%aka% 
i f  the service recpest sboirld ga A@iT?igdL * l.35 V a e  $ch9# g& .oo=$aSa 
why Wile later language is %ore acscu~?he&~ @;tui +G p@~+%&& B f * & ' X  

basis for the proposed m9dliflr;at.i 'gbe clr~ur% g~ f J&@& && 

dealing w i t h  sewice fu~lctisna srdppo&"%f% ~ L @ & R I  44 B&W~@& && 

the ether dealing ~ 5 t h  oxdwfng ixartmP&m~-j gn W mp%%%% 
B&taa&aents ara lnat icXefpt iaaP ,  

CswL'z~& x x t  PP&%uE@ %ta &-ex- :gs*%@* 
Hn Count XX o f  i t s  Pacf;5M 

thak by P a f  Ping to ecasidew E ~ & f v % d m ~  tk a@&&:%& @ F W ~ % @ #  

did no& resolve tho fasues wi,%in -3 

party expanded on this: aZEega%XLbftr, X ; $ & g ~ $  LE %u :lt& isx'&%&&& 

m ~ z i  t , 

CQXCIS~ f r Oei&&& P$ W# @gw&@# 

as w e s t  alleges FAak t k t  &ap&w& @b %#4,b Q$ kk& 
px~pzr-ty w i t h ( ~ u t  due prwzasa 02 gave h wYae$&kf .i~& %he 

evidence and ~Ii~allenge appsfng p&r&Bm; 22) d&fiy4klk"'iq h&% 
right to creake an adequate reelerb; (31 &p@~&w$%3 %&IY%u~.M$$ 

- 
l5 AS an i n i t i a l  m+t-illter, X s&$,i-oataPg &Q#&% 5&4ar kblk 

revfew proce~dinq 3 , ~  Ehe propar ve&r;2& ko W M  V43 @@@&*@ 
eslrestitutjaanaB, ~&illlXer*qles rab&ed 5% Cwaeaf# g &&$ %T 
C ~ Z - ~ ~ Z ~ ~ R Q E S  are more apprapr2akeXy rake& $1~): % I @ ~ & E &  
action subject to khf~~ usual m k e w  oaf efc~~&t pgWI4b%@% %@s @&M@% 
is merely ~itting i n  zn agw3fate capa@%&y $@~f@w$~a 
actfan Cor cospjliancs w%W Lod@g&& X%v, %@rn-a$z& 
c$;allleng&a vdhieh hve  not h%@r& #WJ a = Q ~ w %  
&at appropria%e s ~ b f  eet: =%%as ?Zor %h5& kw@ e1Bt" x@% %@&agme 
rn othgme soxxrt hss saen 1Efbe :,%Q ~ a L ~ b a  .3 ; :~ %B7@#@ $yw% &@ 
claims during a s ~ c t i ~ n  25214) {G! p ~ w # & & i ~ q ,  &W#%%E~ @ifis! @&- 
the sake a% judic ia l  economy, $ w i Z X  @&&FI&@ %h% &+3&3%@ @$ eke 
cZaius, 



grmisions without support in the arbitration hearing; &fid f-4) 

appzavlng contract p-arovisisns without any ta~asoafn~z, 34ep3.&z:&%Ae~ 
or $indings sf faet.16 1 find these aPlegatdictrts kc $a %k%h*&% 
serf t * 

F i r s t #  I find the procedures fol3,owed by t h ~  l3aa~d I n  &FY@ 
h i t r i a l  arbitration provl.d4?d US West+ wwikh dsre pzacks%@ etld &I$@%@& 
'$he parties to create am adequate record, VChe Ptuttdn8asntlA 

r-breanaont of due process is the oppcrrtunltg to &-i h.tirr;l~b *at % 

s;elatf~%iaalil ehks minimal standard. US Nesk f ili%d evr;anakv@ pcw 
baaring direct testimony and waG wLPaweuX to c w n d ~ s = ~  di~@at.&~d 
QaF6S9; exa~inakicm of witnesses during m kw~-dtay %aaa$*fa~* TIM 
~amlk%tu$ien requires nothing nacre i o r  this ~ I S B *  

%ZW, slip op. at B1 (Pindi~lg due prCM=ess aa1%iaS3'5.&@ %hag& @@ 
s;uL~m~k%:ad 1288 pages 0% teslinony and @xh%bit;s, 2iIo4 isl I& 
paat-arbitration brief, and participipt& in twa &&yg aE h a & ~ f ~ ~ g %  

us west co~lee~las that ttka Board*% &deis ;r%sm& bw4 
081 ~videnca Pw the record. The r(p~wjr& ?lr.o&ted cXarrktaq $B& 

by %&zit record 1% wlichout merit, It! ~ I Z A  Baar& 12xael f n  
khis case, they were factual. or legal error@ .ern$ &a OXY% P%%&% 3% 

?&a %eve1 of a due process violation, 

t b o n s ,  Hnc. %u ikAl 

gPaa process claim raised by US We&); 

vU US West C~mrnunicatiions, w ~ ,  Ha- C97-li%z,Q3lI, ni%;fg &$ 

"6 US West ehallsnges pred~~l~rnffttky, $2 nad .a~xeXu&,it.f v@&p 
We procedures ica8Pswad d w f  ng t%aa Inf%ial w4Bktrs&JJ@nr %?$3 Meek 
doas mot challetlga the prc~cerSuutxas Q~IXritbtad by kk& Btr~z4 Bbtr4i&g 
n-seqaent pricing hazirineqs and heariays &Bk@e *ha a*&-&- 
. & C C Q P ~ ~  ng Py k%is G Q U P ~  a 8 opinion1 9s 3 to %ha$ra pra,~@&hkg~& 
gaBLa&gB ,during tlae in% t i z d  azhiksa-Ciom pcsrzad h ~ g a ,  



2%-27 (same) . 
PfnaP1yr US W e s t  contends &hat. the Elaalrd den$%& kB 4~36% 

pr~crwess by failing to provide suf f i c i ent  wcji.X=e@a i:aa% $&Wiw& 
alird ~snchusionts sf law. In support of this 4=rsntar;$%orrt- DO %&&E 

a+gkae% t h a t  t h e  Board triobatad its o m  pr-da~al ~ u s c ~  
SalPin~g to give an independent . reasark . for $Sjloptiny &t& a%&%*&@ Akz 

%ha Agreerients. This argumsi:t is u~rylrarsuasi,v@, @Q%&& 

anmeasonalblle. ko canclude that the A&lnistraif;i~& PEm&W& 

( W I S ; P P h H ) ,  5.2 it applies a2 a l l ,  reqxires the  Dai~~.?t% k6t Wk,WiP,&t 0s 
every cla~ise in the adapted ~gree~ennts: a, 47 C,PIR, S 

arbLtratPoa@ for arbitrations p 

25% (e) ( 5 )  of the Ac&) . 8van if 

mi not eonvimced. that every violakban orf kt 

const iht ional  violation. Finally, 

3mn this rs!view g?r~~e.ading because 
writtea ra&.isnale.expla%ning its rJ. 

provisinn. For these reasons, S 3: W5 f;r~@st+~ ra cltsi1 
~haS%&nge. 

In this Count, US W e s t  claims thak 
8,~ermenes ef fectua4cs a taking a% 
pu$;el%c use. without just cornpensat 

eenth Amendments to P=he 

Firstp it 9s un~%ear whether 

for review. As the Eighth Circu 
skate as t he  federal governmen% 

Zarr c~)btai.nf ng cornpansation, a ta 
review until Blne litigant has used 

u,$, 171, 186-97 (aess)), The Act provddao such wn ~d&rtt:'u&%& 
proeedl'me ia the Xom af arbitration pra@a&bfnqxa; 'wsetsfo,r@ %kt@ 
Bazkrd. ~ e a  B, at 8x8. The reeord is unclasp aaaa W X Z S % ~ & K  pahe 



2cspoe$e; US West has been denkedl farAx c o m ~ a l ~ d t f u ~ ~ .  &a-a P@@%$% ~f 
may such ~ ~ C ~ E S ~ Q R ,  US west9e3 Response to WTVre I~$JL,QI"L 

clpaiias ahalXaxaging pricing dseSsioms are nafz f&p1 Car E&Y~&@ 

ksersauso the Board has net yet approvelcll US &J1&ikt9d 

A~~ordingly, . it i.o 
ripe for review by th i s  ~ o u r t .  

473 U , S .  at P 

&J;% W e ~ t  as not 
dac8aion had been rendered by tke state 
a ~ b  plainti%% had failed to a t t a p  
fo r  jpropez-fcy in atate co'm) ; 

Supp.28 at 530 (diumissing ci 
onllby sat interim rates and p l  

that they ever will 
rights wnder its agreemal~t 

i t s  property is being take 

g $ & $ @ , C o p . ,  9nc. VP 
*I0 (8. Or. Bee. 98, 1998) (grant 
defendants where US West failed ta 
had yet occurred) ; 

&clfic NorthwestI Ine., 1998 WL 

any costs US West i 
Agreements direetirrlg' K.JS West to; c-orr&.t;rue% 
modify current facilities, US West has 

taken such action and not been reasonably 
zhsough the Boardv 
aaaavesy machalk isms in the Agreltz~ienks, 

ewidenoe that a taking w i t h o u t  just 

ascurred. 

fiecause U S  West's t a k i n g s  c l a i m  s:: nat % x a ~ t y ,  



vi,S.l be d%em%~sed wikhout prejudice. 

assking meth~dology contained in the nFifiaP Dsaiaisn Pfdd$Z" 

&@n;ruad sn Aprf ll 23, 1998, which culrninakad Prbaprz a s~p&zcaea 
prcielng prcceefiing identified as Dockat Nc. ~m7-96~8 ."  Nhiila 
Issuers esa4leernfnfg speaifio rates may not be F % ~ Q  h 1 : a M M Q  

Board has not yet appleov~d all conap2iiknce tsxliPPa, ':in&& kVs ~ & f m  
issues raised by MCI were ad&zsssed in rr ccrn.cllujlriv% 
Bahud6s PIna,1 Decision and Order arid are w~.r'aptfiatIs $b;!F 

aonsfderakfsn by the coa& ae this time. 

Sackf  on^ 251 (c) ( 3 )  and 251 (cj (2) of the &c%. n&12d&E& % W t  
ra%@s $for access to -mjb~unCjlPeC"! nelworfc s;bertra.nts and 
%n~~coere?raectionI respectively, be n j ~ s t p r ,  zeas~o~l"ra$%&, 
~tntarhdkwalkiminatory. OC 47 U. d; G ,  SS 25% (a) ( ' ;2ac3b,  S&&i@fi 

352(dj ( 2 )  provides, that the just and z.nraeansabr%& rt=etc,& Ear 
i~;era=csa~msetkon and. access $0 nettqrork elemen$::.ri; @jihas%,t 'h M b ~ a 8  @$I 

%&& cost (determined without reference to ;a ra%e-a$l*r@Wm @E 

s;ath&r rats-based proeaadisng) of providing ~nt&mt:66)nw~ti~,wfi a% 
R \ ~ ~ W O E ~  element. Og - See 47 W. S. C. 252 [d) ( 2 )  (Jzkg & ~ @ $ f y ,  
FCC aab'ndiated $.hat staa.te casmissionu ernpX~y khb at.r~%;tX @kmiaaa3.k 
Xong-run Incremental castw ("TELRLC") mmczkhad k a @& IisuXaka *kk@ 
costs that an incumbent LEC i ncu r s  in lnakhg itn f&Gkf f,t%ad 

available to competitorsaw - See m, 220 F,34 a% 959 fcktkng %% 

C , F , R ,  Ss 51.503, 51.505 (1996)). Under t h e  PGCYs a~m@C&ty3*$? t#& 

stake camuax~ission would then determine t h e  price% th& t && &k%aw%h@fi& 
&EC may charge its l=ompeti.tozs based an the- TELRXC-$e'cvan WBD 

figure. See id.. If the s t a t e  commissirsw fai.kar?l ko us& Kr;'fs@ 

l7 OnJune3.2 ,  1998, 
and mada some clarifying co 
Order. Unless otherwise in 
F i n a l  Dieci.sion and Order w i  
made to that O r d e r  pursuant 

. . 



?$%Uddc kget$acw:1 to ~alculate OQS~X,, then the FCC p ~ ~ ' ~ i ~ g l d !  PrQW 
~akti3is j;&f~h the state @omission was ob~iged to apply. 3k,k 

XE &ma ~OWOVQX-, the Efgh'th Circui t  v a ~ i ~ t e d  the FF<TGbllq 

p~iginq rule& beamus the court concluded that the FCC excea&eb 
&$;a :jt~~~f,~sr;ibetJken in pr~~muSgatfng them. AM, f t 793-800 
X%rrwmt;krng 47 6;',FsR. Os 51,568-51.515, i,ncluslkve, ercxetpe far 
5%,%Pi? gb) ) - Tn so doing, the court reaf f i,S3il3bd that. tho AQB 

*gk&nts me state comisaiaanrs;, not the FCC, the a~tha~%%y ks 
,4ak@i:mf,ne khe rates %nvol'ved i n  the bp8r;ment:mtfon c f  %ha laom$ 
e@~kgbot%"a$omp prsvici~ns of the Act ,  ff &L aL 7'96. 

la iaa~,or&.bancjia with the authority exgPioi,f=By. clet~ljf~emad undazs 
%Em% A c t ,  khe Board establkshec.5 a separate pricing dtmkst, 
x@~e3,ved ejs%ansive cevidenes and argument on the pricing islrjltr.&%, 

e,nd6 &&i.,$fverztet3 its findings and coshelorsi~ns in: a Pirxiirl D~cieiasn 
mac?8 rC3rder Bated April 23, 1998. l a n  that dsciaian, i:ha Baarcf 
emsidered what pricing principle should cont:tol f e e 8  rm%undf@& 
x%e%tcte~k alemmts and which pricing model or t a o l  sfact~allxfd ba 

rft%Xi;ead kn caJ-culata the appropriate casts for indj vl.&tltal WE%, 
@$ Wardos; Final Decision and Order, a& 1. The Baaxd 

&gker~ltinBpg the f n p u t ~ ,  in light of the pric ing  principle artlk~ptad, 
'%a b plugged into the model. ta compute unbun8led aaakwos::k ele&&n.li;= 
pr$$ces. id. 

Dwsing the procedures Beading to the Baazdas dsciafaxk, U8 
We%% did wat urge the Board to adopt a pa9"t;iciular pricing 
pr$n%cr;llp8.a, but rather focused on tho end=-resul,l; og pricapa i a ~  b 
a@kab1PsBaed and urged the Board to adopt pricj-ng net!.~oda?tqy 
prodtxcing rates that ref l.ect the actual  costs ia; w i X  i inausrr to 

praviidle interconnection and access ts UBvTEs. -&r; Boarzd4a Final 
Osciaion and Order, at 12-13, ATLT and EZCI requesteci *ha$; the 
&rarrd %cul,Pow the FCC i.n adopting the TEWTC aethcada2tjgy err 
pr.k@irkg p r i n c i p l e .  id. at 13. Under t h e  TELRIG approach, 
f iGmets t e  axe the costs a carrier would inuw to replac:e i t s  %baia 
~@twwrZt, except Ron: wire c s ~ t e x s ,  based on use of the?  10s% 
.eef,fficisktt technology dLeplsyed in cwztrcrnt w i r e  cer~t:~-u: Irazl&t$an%, 
glua n reasonable profit. See i d .  The Baasd rejected the 
TEXAXC methodology because it ineorparatted two ~ s s ~ a ~ ~ y t i r t r t s  the% 
i3 , go. , d i f f i c u l t  to reconcile w i k h  t h e  cost based pri;,:.ing 



x b t t ~ i x a e n ~ s  aQ me A c t  - an assumption t.haP: US Wesecs ~X%@%$W 

e@~ha8Pwf w i l  h be f nsk;ara%an@susky replace&, an$, ziul as@ $CS& 

&k&t %he existing teehrwoloey.~ will repltaeed5 by ala ep*UB 
I ? ~ ~ $ W Q E ~  W ~ S B ~  will never exist apt which w i P 1  p z d e z t ~ x ~  SWV&CQS %&tie 

~ ~ z ~ n t  m t w ~ r k  C Z W ~ Q &  prrvd6e. si:nr~& W4k Baa&@ 
mweLulija& mat neither sf these thlwqi~; w f X 1  acwsr hdkppm, k.i: 
&@c%@,& 'that ~ostea based on the TELRtTC rwathadaf or p%dIahg 

pmv%&e ix~tarcomseti~ra and access to U~?X~EI, & %'SB& at88&24 

e~caftlrul kurned to an incremental coqt' apprsa* I&SC:B W%~B not 
en ma aforementianed assmg,~tlons and ~dhfrs,h Sthg $oar*rg'acb~e3?a@W, 
weuld %goat G P C J S ~ ~ ~  represent me a ~ R t ~ a %  COPT:LE 'ifS Wast wk%I hw5: 
9,sr praviding access to UNEs in the near Euli:air:e, $a& &&. &k 2*8* 
85 e 

Xncscemental costs are the? BJnddikionml getr-uft cas%a a %$ria 
w i l l  incur as a resulk of expanding Uhz ou&pu& of a qae& or 
sarvfce by prsducin,g an additional. qw&nitiky ~t khat go&% su; 
w&ni@eaa re31, at 11 esPncremental costs are fam~sr~c,I+XgtoTcr.frsg $,ax 
Qks sense that these chats are incurxed as Cbia C B U . % ~ I ~ ~ Y ~  h a ~ 3 .  
i~Bwrgsss by a given iwcr~mewt.~ & @scans@ khke B31rzd  and 

principles ta the cast evidence in the dack@$1, to &kqrl"a 233% 

iglrommepetal cost prf cfng meth9cEaEagy. at 10.h mgng 
?&a$,w priaaefples were the ideas that w?-ii~e arral% r@jnLj,ir;tt;fa 
assmptflens and inputs zefPecti0"rq US West's aoab w l k l  M 9 : ~ ~  %a 
the extent these inputs can be verified in th ,a  rc'.scesz'd," &I* tl$%3ire 
Q5pr"iees for unbundPed ne twork  elerixmks w i l l  refleet t h e  aatuajk 
~ ~ ~ s t s  caused by providing the elenrent," Lt. at 15- 

To estimate ~rr calcu1at;e the cast o f  EJtZEs* Che p&r$i%s 
gsognsed competing mode%s or pricing tos3~1, $83 Was* u@f ied  
principally on the  Regional Loop Cost  An81ysis FrograB [RLCAPj csk 
es t imate  k ~ a p  costs  for Iowa, while iarT&T and HGT ze1Fad 
pri,ncbpalky on the Matf ield Medel version 3 . 1 ,  whf ctl e%kbw"n&& 
*%he casts sf mEs az~ing TEllRTe grinciplas deu~9o~aes by TLna FCCL 

@ &  a - 6  W.?,though the Board conclttldad *ha% ~ k &  s M @ f  %% 

or programs producemd !zosting r e s u l t s  t.f7at were r%aswadbiky ~=%GS&T 

co one a n o t h e r  when similar i npu* t s  were used, %he Baard sdupte~t 
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the M a W  iaLd  el. fa,, at, 16-17 &cF$:hq th@ s~da2~zi% 

reliriew, se~ksicns  and hprsvemenntn; and kt* i$~k&%frey ka pZ&aW 
@pesciE$c subloop element prices). ~ l & s u ~ I s  13a~1t"d ~ & G & Q R ~ . &  

sat the Hatfield H & e l  w a ~  desigted ta 0ljtag3~%r~%3 4 ~ ~ 4 ~ 4  TfmfQ 
~~JiracfgXes~ which the BBBXCI ha& re)a&eal A%. O D ~ C : X X X ~ ~ &  ?&at thia 
Eiatfie3.d Model could effectively be we4 to 4skh@k4% &ye~g@m&M% 

czosts *by %he use! of assmmptians and ingu- %hi@ ~k"rrs&XbaSt;k@&&Py 
%&fPec$ US Westes costs and existgag %oe~l @#&&fig& R&@~-CIZ&.@ 

;8;4;lk at 17-28, 

Because me ,W and BwkfieXd H c ~ d ~ b s  pf&bae~hd &A&~Z&E Q&%% 

de~i,kimaece given ident ieal impuAa, arid &mma& %& %2~;e~$$be && 

asa&~mptisns underlying the TmC appma&, Wh@ psgZF&& &s@dil~ 

that We fighting issue MEore @be Bus11a:B in$jfil% w&Xa&& 
kibna'k should ba used in running the PfatfbaX4 a W & L  p2wmi 
Seer &kt 34-117. As the Board expHaPaed bPrb11, <an$ ~ARI 

Board brought to f ru i t ion  throlvlgh its input dckc&s$zsn@, &hs B*B~?& 
adapted and submitted inputs which reslfskiaaL3y rrli%ae:t&d V 8  

raapsck that MCI eontei?ds the Board err&,'' 
NCE argues that in order to miaiz: the raika~ ~ar-$~king $8 &% 

to reproduce them i n  today us ma.rket, Whf Ee ~ U E P Q E %  t~ t ta  &a far taw 
a farsflard-looking methodcrlogir by adopting tho 21akEdr4 82.3- R @ d g ~ $ ,  442X 

l a  The Board. did make some wmecf?anicscl corracf.ioll%i' %FJ $#I%% 
%fat%ieild Modal t h a t  arc n s t  relevant ta tha issue at $r,nfid, gg$$ 
.&& at 18-19. 

l 9  Although the more theeretical aspsck sT BCf'g ckhi% 2 %  
a chaPlengle ta &ha Board8s adoption Q P  tha  irbclmdrtlr%&k c;a%%, 
x&aEhodology i.nskead of tibe 'XEWXC me.%hoda kagy4 Y 9 @ k  k&v@ tb@ 
pxact ic~ , l  coro1%ary to that arqunrent, azd %be% saal f iqb~irtg lag*&& 
2x1 t h i s  claim, i s  a challenge -ko WIE? rrixturc r3R tha f;:@a$% &tSm%Xzd 
Lnto *khe Hatfield RodeZ ,  Ry a f f  irminq t;Xrc inplxzs &dt3p%%d T ; x ~  %A@ 
Pruard, 1 lmpEicitPy accept 2i?e Board's adoptinn nl: kl%e 
incremental cost, methodology, 



~or%tends khe Bebard made critical changes: to &hie mrx3isl &&& 

m&ve-&d bt:, i ~ t o  am &mbedded cost ane.,thadslug,y whXe1t.r %.%;A 
ce~pwsade US 'Hest for the bneffig3%em~ies and (S&&&@ GI! dkt 
mrxam$ ngctw~rk, Specif iealkby, HCH: el~rgues &hale kiim B M E ~  
VfoZated the principles g d f  a fomard-*Bs~kinlg ~iie%<w&l~ tS.$ 
xipui.2inb that rates .be calculated Maad on *f,nptttr ~ h i 4 h  
ra&%Jnsref caR3L.y reflect US Mest s ecreks and ax8sltinqk lmz&l %x&a~qa 
~ a w k  * Theso inputs, HCX alleges, .allow U§I West to be 

&okweri&ateb $or every %net ficient choice o:f t e i ~ h ~ l t w  da~~jm 
f I,@ &it;@ gregent sretwctrrk even if no rntjLonaJ, ccump@k;Z'tap ;riam%arc;.ia$q 
%he m k e t  today wdauld'make such C~I[~O~CEE?S.  By aaoapkrbz-tg $;Re@@ 
MRf~tarfc., embedded inputs, a W C ~  armas, tihe Wlaarm3 d99ser-d a@ 
puspalm of ckaoloahng a forward-looking meand t c r  begin MLW- 
vlaXa$ed &he requirements o f  Ithe A c t  that &a p~foaaw app%~x&%&%l 
kkns@ of a competitive market and mat h- based, can a~ rake of 
r&S;3uy:ri 0n IJ8 West8a investment. 

216 Eiwd HCE s arcp.rments unpersnaslve, The, Eloaxd aZc:uf &+ad 
arat&11~rk element rates pursuant t6 the BatPileld, $raa&ce%,, 

%*st-& %ha% H C 3 C ' i k ~ ; e l f  presented and advacated as gow~at4,-lmXkag* 
Board merely replaced some oE the inputs ta QI& adel Chat 

a3aarly ware based on unrealistic teehnoXqica1 a M  ca%% 
a,%qmpkPsxts with inputs thze areflectea 19s Wes+&*a awrrent;, m&mr8 
&n& nraP:wa~k expanses i n  order ta detenmine what it uaaltlb &ati5&%juy 
Bas% to build new elements aa provide new ~ C C B S S  Bn 

o i  the Srruthr eentmR Ftadc~ ,~ .  =G. u4 

T&&9gggm..-$nee, 2 0  F. Supp. 2d 1097, 3x01 (E.D. Ky, 3, 

(finding commission w i t h i n  j.ts discretion when i"Lrrs;joccr&@& e=Q%%@ 

&s,udies l f i ( . m t  were based on a perfectly effic. ieni  tryjpokir~,:Ci~$E 
madel; r e l y i n g  instead an s t u d i e s  khat  were baaad on Q @ 3 1 % ~ w k k i @  

p ~ e s x i s t  f ng network) ; cf . S o u t h w e s t e r ~ g ~ ~  
=~&-02,the Southwest. Inc., 1998 WL 657717, at: *IQ-J;3 

{accepeing state comis s ion8s  TELRPC ajpp~a~ch which -t;aaB, $,a%%& 

accoun:t IE,ECD s *existing network routes, wire cefrter f aicraCiat2, ;am4 

~~~xac~-8pr%c"ific"' data, because such a TB9;ftXC ~tl@%kMc;;,kwy W%;$BP 
?r,~fXectts ehe costs thart. the ILtEC expecks to 9 . t - z ~ ~ ~  SIS %&kiprq 

naewoxk @ f  esasnts avaj.lable ko new ent=;rantrswj . q?k~%ttrw, t h ~ l  BQhS;i& 



wbm%Xy incur in azxpaaadianq its current r~etwark to provide 
k eXmmts to $be CLZCs i , w  the fore%reesb:be future, The 

1w:e ad~a4otmc:aata to the Bstf dehd model inzpute bietesuse kt 
&@cLBexa thatst to do so would prh~vide a more &cc~mate  appr~x&mkj_da 

'$38 lo&tes GIDS:%S a ~ ~ j o ~ b a t e d  w i t h  mpr8vfdin~ the iilnt~~~c=orm#~trSer~ 

hlaLiusd* 

odoBogy or ade l  ao b a g  ss coat study fa 
%%a%%& urn kou~hctoxis of A c t  -- %the actual wastal an 1~m(9 wi.13, 

that while conflicting interpretations a19 evi&&wc& 

i5i;it~ffbl) a 

%a,gasvar, even assumi.ng that seotf,on 252(dj (3.) ( 1 4 )  fa  baat 
xp%aad a@ n s t  aPlc=tvipmg recovery o f  histprfea!. costs, 

.9x;h&~S; %ha d~ciaions made by the Baard wlLB result in IlS Wee% 
g@cav~r'in~ such c o ~ t i ~ e  The court in accepts& hT&Te a 
d&f$nik$,an of h k s k ~ r h x ? d  costs as the incumhenS4a Lel!QE 6Z 
#&xpaad$-Wrea for each exemant, as exemplified in khe inevWa_tt s 
&oaou~king gawks, Beiw depreciation. Sag. gxPB g ~ p t h  f,zss Y1 

~&$;Z&QD, 6 P .  Supp. 2d at 5 2 8 ,  n. 8 .  The approach adoptad by kh& 

B Q R X ~  daea not allow U S  W e s t  to recover any such h i s t o ~ i c  cost& 
&tlhjrd% $ ~ $ a  a par'ticuliklr network element. Rather, the Boarci*c 
epg+ruach Looks at US Westgs current network and determines what 

it u%31 wctually cost  to incrementally expznd that netwsrk, c?r 
prrrzvida competit'..ors alccass to that nekwalrk. A s  the Bxrd 

coYrect ly psints out, the di-f f erence between incremexi ta l  costs 
dnrij hb-akorical costs is the difference between the c m s t  :.sf additq 

a nww 3cop to an e x i s t i n g  system and what it previouety crsk to 
pgi3v&?ie an 098 loop. The Board's determinations that i e ~  
~ ~ ~ ~ c ~ @ m ~ n t a l  approach is foswasci-looking, and that its input% are 

gi~ia$;;;% l i k e i y  t.c> ~?s~ . ;kbl i : ;h  r a . t c s  based  on t h e  XLEGs nctt?al t l ~ ~ t d  



p;at.0~$,4%~ rwiectsss without aBlowfng recovery far hitsto;t~&cs%l et;4#%&, 

nak a.rhitxary and oaprf aioua;, 20 

@b73$%, oa.k *Z0-13 (concludfmg ma.& bemuse the  %$t&XC mk'ts.da3t;~y 
&d~p&@d ;$Tf the cca~j%~sfom took L n t s  aceaunt glhe Xl'%laaa a ~ i s i % s $ w  
% ~ L E B @ ~ C ~ L I E T ~ ~  as opposed to an ddeaBilead once, &!ti% zerb& 
aBeks@A,y awd ~ ~ B T I $ P  hepre8ent the in~remen(efiQ3. Q O S ~ $ [  We X M @  

&la%n@&%Ly laxpe~ke Ler incur %m uakk~g netwoxk ca:L.casn.Q;s sv&k&rtPb%% E a  

l$mkhh@kica& natwolt:l ugiling the most ceurremat; azid efi',ie%&wt: 
ka&03.mm, mat tls maethode31~ is not ne~esoarily- lfomaH 

Acaardiwgly, X find that Qha Fimard cans&ddwa~sd kkrn 
~"efh~vank L ~ e t a r s  atad made reasopalale deebsiona ;aippl;yi&g the 

p%kzc7%rng 8tcawdards in 47 U , S . C ,  $ 252Cd) (1) to the @t~m@st&%fva 
aj.torrbtian in the Iowa B Q C ~ ~  exchange market, 

'ERa A c t  requires that rates Ear ambusrdX~d ~stida*~t:k @% 433 

wj@%X1 r@asonabBe, and nsswdiserbinatoqPI and wkysed an f$i~ 

@a&$ @ * * ~'JE pr~viddng &he * * * networlg: e%menLPX 47 

Ucr,%*c,  %S 051fc) (3) ; 252 (dl (1)- In its Final WCIS~~D'EO & Bridlw, 
$&@ Max4& adopted rates for unbundled elmaents that ~kre b a d  an 
%&% ~taS-,ewSld$ average cost of providing each partfca:\aY alarptmt, 
MCT: argues that these averaged rates f a i l  to r,ef lect  %ha 

" 
A t  l eas t  one caurt has suggeat@d that  it. s b c s ~ f d  tit.viaU 

F$@ ,YUZWQ whether tha A c t  requires the: state eomissiona t t s  as6; s 
p r & i c u l a @  type of cost model when pr i c ing  unbw.n,dl%d network 
a&@pcnts* Telecommun. carp. v. ~ p d g 3 . c  Be7.&# c 91- 
QbT0 $ X ,  i~rj l fp  op. at 61, The Eaci.f i c  B e u  co:srt went; l,n to 
~+rr?~Pui&la %Paat &he A c t  requires state asmia.9riona, to %s.~s@ fa~%gd"e%- 
%eeLfing psic$,.ng mathsdo%ogies and p r e s l ~ ~ d e s  *:kit% recav-i~zy BP 
h$&-Eori~&l coats. &g at 7. LVan under a mare mtarck~Y%g* 
r ~ v $ s u ,  2 Cind khhe B~ard's pricing approach csonsj.s;kerl4: w3%& tk@ 
AGE, Batb~au~~;? the 8c)ar.d adopted a Earward-2auk%nq $rs.croare~,ntkX %26%L 
x%#~&hgdoloyy and did not allow f n r  recovery of h i s t s r i c : & l  cast,.;, 



aan%ads, me prices charged by incumla 
e01k wbunQlbtS( network slsments @ust be 
& W ~ B I I Q & ~  RB 

Yarias widely depending on population den 

pyd,uoq pr%~es for nnbmdPe8 ne%work 
pk~cisely carrespond to the cast of 
part;%mfaw ~ae&omers. MCH 
i%@ekfan 252 (d) (1% 

a@ ~c s t  of growidin 

s@wi~a\d acenslt averaging wi 

axcl3a~five aukkrlority "La set 

co8cPuda that the rakes adopted b 

based on costs, a l b e i t  a s t a t e w i d e  averags cast, 

19$8 WL 8917026, at *I-2 

MGX conkends t h a t  the Board 



r&B@xt CQ pravida a source of impl. ieit  subsidiem 

@ a MCH ~ha13engleo this purpcssat 
$hzae, KCAT acnt@nds thak the A c t  does wt p a n t  %he 
6% 
g~%r% ,An pmnaut%t'o9t' other policy 

kiklr hkgb-ws& area e~nsuers; sr to avoid 
grr#%@a far raIk]&unidled elements were 
"-Eta* I Y S O O ~ ~ ~ ,  MCP  ont tend^ 

@~%%A%ki&s tkWsugh averaged 

" 
%%pX%ait n&b~%dkes currently 
VsBiCr* 5 %i;i&(ta,). 

5 conckade *hat it is unn 
9v@F w $ x ' ~ ~ ~ s z  ~~16~jpek ;kt ~ ' V E  

8,3$ $23,  $36-28 (eth Cir. 199 
e,#s&f@n Wt,wsen the goals @#of 

FCQ r@$uA%%imra ~ioariag access 

8wlb~ik t:a$vei.ragR seav%.ce 

rmf"om:. sly duty under sect 
riaL&~%%~%snt~ and the Boardos o t h e r  de 

a%? s&~:farr@ 259 and 252, T h i s  provision, does not 
C& obliged or authorized to check the Bo 

&t$$%aBs,trtG f cr con%pliance w ikR section 254, 

% V " ,  ,. 
,.2" 

@?iYYicclJa, ak e l 2  (noting that iss~res of univez 

pfaaa in pracaedings under S 2 5 2  je) ( 6 )  

a#' th,a % n t e ~ c a n n e c t i ~ n  agreeiients is 
~f th@,iff co~f ipl ia i l~e  with SS 251 and 252 of 

basa~ae  4 have found the statewide averaged 
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Clerk oFCourt. Room 220, Federal Building, 400 S 
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Dated this --- day of 
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UNJTED STATES DISTRICT CQLRT 

DISTRICT OF SOUTH DaZOTA 

WESTEPdq DWISl0i.i 

U S WEST COMI+dUNICA.TIONS, INC., 
a Colanpdo coqorakion, 1 1 

Plaintiff? 

VS . 
1 

JAMES A. BURG, PAM NELSON, LkSKA 1 
SCHOENFELDER, Commissioners of the j 
Public Utilities Commission of the State of ) 
Saul11 Dakota; AT&T COMMCJNICPkTIONS } 
OF THE h41D711EST, mC., ar. Iowa \ 

Defendants. 

Tamara A. Wilka has filed a motion fo allow riofiresident attornq* R~jrs M. $&ikll$@ La 
< * 

parjcipnte in all proceedings in the above case. We Coun iios r ~ ~ i c t ~ ~ d  &Q %k ihd ~dk&hda 

k~ppearilzg, it is hereby 

ORDERED that Kara M. Sacilono is hereby admiit& ru yarr&ii&~ic ill g ~ f g ~ ~ ~ & ~ f p o F  

rllis casc pursuant to the Rules of Practice ofthc Uaitecl Stztcs D i s r i ~ t  Ccun a$&#, rhrnut irf 

Snutlm Dakota. 

IT 1S FURmR ORDERED that Kara M. Saciloiln rhdl pay rc rhr ~~ZLcrb s d  thrs C~M& 

EXE s~larrt of  S i (30 as his admission fee. 

Dazed Jasru~1m~ 13,2000. 





rcta 30-d P*% suib=-,w 
5km.x F&. h& b c n  37'105 

P.O. BIM M X S  
T ~ W L  F*&. SQU& Dakota 371 17-31 j 
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kh 4. 2 909 r the "Order" ). Order on Recu&%$m~a~ Yagire ~f&gpj- ~f afew &g$ 

13, 1847 (the "Recornidleration Order"), Second t%&im&on ()r4ie$l-, ?&&g ~f &* - 

dated December 30. 1398 (the "Second Arbitration Qrdwn), a ~ d  131~: k t % t ~ ~ m i @ n  fa, 

approved by the hbiic  Utilities Commissian of S ~ u s h  D&uta I"Cil1vmw%r2@*) a@, %&fh 4. 1 * 
Pte "'Agreement" j between U S WEST and AT&T Comt~~mtlhaa 3f rk b s  

("ATlkT''). These orders a d  the r"i_seen~ent 

f o U S WESTS Cs~nplaht .~  

Commission's decisions. In its R 

the Apem~erzd: does not eomaiil Impage implbm4ng .ilt: ~ i i a j k  

Cculmmission's arbitration orders, &is Court shauld not review 

Brief ;at 9; see also Order at 3-44, Edl+ B \lo U 

&r~$iztgs 5n wk~ether the Iritercom&on Ageer~,ent afntt$tdy' mp-s 

~%i~sated decisions since the parties were fie@ to &"&-%r n~gan,l%e &%$ d%&@ u$@& #%Ye 

agrcdle terms canditions that dEeted from &g Cii*rn&*@'$ ~ + g ; r i ~ % t &  &&&$x%@'$ 

](la hs briec cbt ims  60 materiais in the r ~ i r ?  ru;lk ind& tk ~ f & r  &5i $4 ~&?b%* 
by tk COimfrZissiof~ in the CP-onwlogicd lnclcs fdcd tvi& d ~ e  c b u ~  C h f i w t s ~  @@ r %f @%*a& 
um.dmony aae: #to the intern! page citations. m the Bate;tm@ p g 3  Prnrakbr T%e Cf+3*my3 %a& 
20, 1993 Decision is Ffo. i 23 in the record, h e  AULZ-\IST :T 93, 1+W ~rrmr&~i16rs O&w $% N@ B W, t&& 
G ~ ; m b c r  30, 1998 Second Ad3ih.axiun Ordcr is 83.174, &: %;rz~B 4. f,W Qt&4 & %& I?@* &a,$ @& 
PDgmrnf i5 included in No. !. 76. 



In light of h e  Commission's cb,ificaiors of its pasiaion 11- S W%SfT ,w@ FWWW '&$ 

W e n g e  to the A.g-=a. Ihs sa fasois more Uty bictzv, - 't& C;fd 

a-me that U S WEST has no obli@.on to combine dmmxs n'trr ,%'p&T 

& &at h e  .?ugwmem d m  nor re$uke L' S VEST 

1 ~ ~ 8 "  of q@q. but only ;fn "txpi" level of qrdit];. 

%isr Relief md its Third Claim for Reiicf as ir rditxw ;ta iwmc@rmeejm 

Commission asserts zlzat the .-&rewent contains E&&I" a tost pa#&% PAW w.&b% &#@ 

provision, Accordiagly, U S WEST will withdraw its Kin$& $ i : h  %P R$it& ekhg 4s &%$ 

profits md punitive b a g e s .  

in additio~ since U S WEST fiied its Opwhg Btid a@ $ig$;#~'&f f 3, $&@ F&eM 

Comrmuraiatiom Com;nission I,"FCC') bas reitwed !w TWd bawbd~ i d  @deG" 

which nm~ork elements incumbent icc;al excbmge ["i 

under the Act. As of the fdling of" this repti, the m-fd & d f ~  w< & E@SC,, & 

chdlengcs to t b t  order have not yet fieen El&. X i  8 W 3 T  rn*d$& $-@$& &"k gg@& 

sew my consideration of U S WESTS Fifth; .Cl&i-m far Rdh& %@&%I\!# &&$%@ 'rxf && @b 

Order and any motion by chdlmsm $0 a stay of ith ofdm C:aa$$$@~ d%b&T&T@ w**&ed 

dT S WEST' dso suggests ib? the CaiM $%&y 

requhnient that U 3 VIES' promre tiGrd-pw ia~dlearjai pgwq fk@&& AT& % !h 

FCC decides fihis iss"~e, which is pmd,;srig hfora;: ia Bird?* IE % %%$I$ $ & d ; @ ~ i &  @ Z W ~  



tkh&tnw its Femh Claim for Webd r~~ cuUocation OF :mace mrizcbg d %.% 

'This rep&- addresses i3-w mez-irs of the T-F issues in &spsrte rn~age 

ISWCTR'- Claim f ir  Weiieil. s u e  poim of irrtercom~eaiorr prr LATiZ CEi&lt GI& fix 

V i h e  ~ , ~ a w f r r l  c o n m  provisions r b t  U .S WEST has nu1 witbd~:;a~r~ta Pii~tk C C b  hr w& 
rela~ng to aggregate ciiscoum. and amorner transf-ix cfrd~ge:), at';,& tr" 5 'S%TST5 d&~' 

(Tmttz Claim for Relief). For the reasons szt forth in ti S WSTs O l ~ i r n g   rid^:%@& w ~ ~ ,  k 

Courz: should grant 1J S WEST the relief rgkueaed in i~ brieh UI$ hs Qmp~a;t- w f; $ %%$"gi.% 

In its respoa~sive brief, the Comninission iracfudes a "juaiactjiod 

&cr: this Coat denied the CoPnmission's motioil. to dismiss ;so E t s ~ r t b  A 

law has changed. C~rnnission Brief at 8. Even if the C o d o f 1  ha$ mk~d # & *, $k% 
CW, sl~atlld not revisit its deilid of  the Commissian's motion &.f Wa irnpnw maSaS &%& 

tfr~~c new authoriq the Con-mission, cites is inelmant. $ofiqc S & x ~ & ~ ~ ~ ~ ~ l ~ . ~ ~ & &  

~ ~ ~ g ~ ~ g ~ ~ ~ ~ q ~ u c .  Expense Bd., 1 5 8 S. Ct. 221 9 (19,W,13 he!d orhy 41dl CCrigrds.~ cmf6' ir& - 

m%t&c,t ccasastt.,ia,iv~ waivers fi-om Srdtcs tihat wau,ld ,ld''scul~on" $$ats f i r  en@@n8 ir~ *srwz@ 

bwissibkc nrstivities," wctf as the orcf~mq conrmercial c~ridwct at issue in t b t  eas. 8,t 2'23 k . 

VU S 'tj;JEST previo~isly wieh&e~~ i~ cclairn regardinp, coilmtiiou p d s s .  As 4 mgTt a t  
x%$~k41"3,?4'8i of i~% claim regarding remete switching units, U 5 R%ST bas no%V witfr&&vm hi f ounh Ctttb, 
fbr Bdigeiilcrcty, 

4 t%l~Anr~glh U S WEST bas wiXhRirzB\v~i some clairn~s froni this pratm&x. &is a%<th&ass;llf $k~dd 
$ma k -a~~wst~u& as a waiver of these issues in a y  other re81Ja~ory or judjcisir ptcac.ixdhg; 



approvai nl~scess under the Act ad 

hrnanxzity as LS conadhion cpfrheir participatisn in ahEs fkdad fae.3gma 

I&F, v. fr4~hd NAPS SOUP-, Civil .&&on Nr?, 

skip op, at 110-1 1 (119. WYO Nov. 3, 

$rsawehwedam Bell TekCo., Case Xo. 97-1573 

153951); U S WS'T COJ 

TJt&hg. i 3 ,  1999). 

Second, the Comrmissionls jurisdi~%ami staftmatt $w r,@t 

dtrmtivci: reliance on Ex pme Yoi~rq, 209 US, 125 (1%8), 

2 999, decision denying the Cerrmissiaa's .rrx~ti~n ?a dim!* ww Q&W~EG&~ g & m a  

B. The Commhsicrea Agree% mart 2Zte 
Cembinc Netwar8s Elmen&. 

In I ts  Second CIakl for Relief: US W5T &*qd 

$3. As U $ W-ST pinbed out in its Ope 

'puke@" $ t k  iswe, Apement, Part IZ, 

issue iis "parked1' rmd :herefire. the Comf s%uuId 30% i idr is~~s i~ t\T&T Bfi~fa-x tot f O @-wm 



dmmts mdm the parries' .Qment U S WEST ti&? Mthbandg & LSSB& C e X  $W 

U S WEST u-esxwes the right to remsa!c this ia Q5c - $b Ct&- BW-W X 

1, h&mawi~n&d~n 

Agreement at no less dm the his$- levd :vhich Y S WEST MSG fa7 :is GO% -SF&%%% 89 $k&& 

of its afEllates," Decision at 4, 7 17, both the Conmidan %3;& 22TB r ' o&& F&Q W&z*i PM 

Agreement does not irncoapclrate this reqdifmais $n,sie8d* btFJ lLg*f% dl& 4%-mMW 

requires W S VEST to provide interconndan &q gea&$&%t %%k @k WaWMWg- @# 

Section 25 k(c)(2). Commission Brief at 10 [ F ~ J  fmmp ti@$ $ thfB$T a&$@& -m ik k~ - - 

the Commission's arbitration decision. 

(describirng, Agreement, Attachment A 

Con~sGrpn ntos AT&T contentds f h t  the ~Qrernmt rqgktgg 

c~ibligacioans wdcr the Agreement at na I- :h;s;_ the high@$ ksgi 

awn ~pemtions sr hose of' i ts 



Lrt its Second .-&on Order. the C a e & o n  a & ~ p &  % ~ & ' l ? " ~  +G 

rqp~dkg accem to ~!nrrbauz&d nrmopk daf~ms ;tia e @ w 4 p  A@%#& TM ' E q ~  

%mdrabd tha applies ro Lamcoma aion to wxes ru 
. . 

wah..g $0 the L-iamm "rnlldisl x-ixmmzo~t"' ac 

14.1 7 kt d ~ k g  SQ. rhe Com~mss~on dm rEqtwe$ S W6STs p$ap@W &&we& @: '2 

wkich IncIuded the q~idifier "f9r I he purpass of iittaclsrs-m%%aa.' 5s~:Gfi.a;4 Afbsk@gtM 

4 7 4 .  

The Com5ssion, but, tbg t$y, mt AT&T. can~&rnBs &:rat I: $ "JE$T "aged" 

Shce ATBT, the p~lrry wit 

the Csn~ssion 's  xguinenjt is wcag. The A@$meht 

m&g that tihe p&es 

,Agreement, cover page; P a t  A D efiniriclnt;, pi~~i2 6- 

show that it arose f?om the Ci~r-d&a~'s && b f i t ~ ~ M 4  ag%!ht' 

Definitions, pase 6 .  In 4 52.3. I, ward 'IteIS" b 

file Cor&sSion ordered the ddiinitinr! h $3 Swa~d &&$5;$8'&h& &I&% 

5 52.3.1. 4Jthou@1 the Co 

Scezion 52.3.5, defining "I .quid in ty~dby" is si& 

that the language was ordered io ti;e Second Ar5itr2aituzk Qr@~r.* 

%+ti the Can~missica not=, i i S 'VifEST p n q s t  1-me fm # 52- f ,$ ~:b&~rnM bse &ke@d WY, 
oblii@cn to provide aces.; to unbun~l!cd elenwaz & ? r  ES ax$ $1 ttz~m~ *@%%$ %4~$91:" k% ,it@$ &! % %igLRR'f 
pruvides "i4~selE" Cornissian BricfYii lr, 2 Icithjg U S %%!$'T?$ j*rwsd $&qw @& $@~k5&$ - 
that if tY S Vb'IES'F cmnclt provide access "tqycsd b qq.r&@ " 4% ls%-#f& $$war& &*;&%$ @A rn 
an e&f;cient ~3xic7 a rnemingfkl oppc rttmity :rr cbrpeft:li 
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l y ~ ~ p h s  of o h s  Order hat AT&S dss, &CC - aC gi*m I@ 

demaa~ under 4: U.S.C. 9 1 Sl(r;Xa a a. Wa&w* mwp@s AT&$ $b & 

w ~ ~ d i ~ f i ~ ~ t ~ r y  access ~ ~ d t s  43 U.SzC. g 25at&g3& +&&h I. d,5+& a. 

wc-bge wciws, not just imm-htx, if& $~tr:.3:de m%@ M &%G% H 

&7 IU $42 *&-23kgw@2i& T-&q4 

the FCC's dis~ssion of "nonc5sirniaati6rnti" ~ P T  t&i d$,&hm 5:aab&l$$ 'h@t%%~@ 

Pn the arbitration, the (Zxmiiti,%ibk: fkiitd Xe g % "$tfa$?fq3e g$m* t&& 

h e  FCC does not require h~ilcur~?senr E.ECs k2 .;t85*an'dg~ $$$%R t& 4 $$: 

"Diding parity" genewily refbe cxf'ti.7 mbblrtt- ~f kqre;+;&tf*ma 

47 1J.S.c. $ 153(15). 

"Iet'nse, the tliscussim A T&T c;;rs b k~~ b w f  ail. p ii; B g lw&&3g $g:f:+ $&% &mê qgg 
Order in cc ~w;ket Na. 96- 1 I 1 . ~cc~btyj t;irticr w g&~w~&~&~~i& &+b rw,sm w p g  i~ e&r 

C@ D5c1r~ Na. 96-93, aril Y d c e  o f ' P r 5 N  R r r h * . ~  na 4;c <k@i~ K@ p&&';, 

SWlutory proirision. 



In the arbitration, rhe (hmmissiun r 

is a all times quai ia @! to t- S WXSTs yai;t&w af sw"il.i,4 :Q z-ar&$ 

\e be defimion of "'1- ic 

D, U S WXST M m  Be P1m&& 3Cfa iBp F w t  

The Commission anti AT&T do nat di%pwf:i: t4%t a: 5 %%ST 

c h 3 e s  If it conamas fk&e:i k r  A T ' ?  ta r&Y t; 3 %EST xii"udarrf 

that U S WEST should not be ~m&fxS lo 

r ~ o v e ~  h r n  someone. Carndssioft B ~ e f  zir 3. Al&T %&Id ttk5 

c h s  it would be unfair to rap 

aastomer may switch to a differ~nP cafir 

for cost recaverj. 

m w e d  area, aund therefire, AT&T 3hildufrd 

provider bears &at 3s investm:nt; m y  wt pm tist$ 

U 5 M%ST s$nu!d bear AT&Ts ipT"immi dbka 

ml~st~ucrisn of fadirios for rm Ic, and 

its own n~mo& facilities, U S %%ST uriE mt: gtfi  cia^ S M Q ~ ~  

QS=~:UIE if the 61:1~.storner S&C~C 

sf:wice idtogaher. Thus, hT&T is Rr 

far its C Q S ~ S  af'building facilities *"o KT&T ,*BVf&P bri;itf&\ 22 

KfdkT's C~ZGPIJ dm U :'l %CSTs i"af-%arverfi:~r~ elri?2xt$g $ 

$$25 %(~)(4) and 252!d)(3), Ai&c Brkf Z i t  24, 'fs d* T.y:?sty; 



costs of mpamin~ i). 1 



.a sex hrdn ia the jli-rroduain~- &ce U S %%ST 6kd .I.% c&@$&k - - 

the FCC !us issared its k d  Repon ad Qrdttr @&&-&a 

request for  a stay of that ordtbr is ad&=&. 

F. P & d  IAW D o e  H'QP 
Belmlf of AT&f'. 

As the Colimiission paints out in its BArrP ;;tk 2t 42 

"a3 S VGST filed its Openin;! Brief. the FCC issued og O~dlez; &gw&dg&!d~a , w k b  %.& 

detemked tha.t federal law t loes nor rtqehe i ~ 1 ~ a ~ h k  LEC3 id w$&w fbk Wm 
authority on behalf of requesing C&ES= a O&i w R*8@&td"tfi@&. 

legislative history offcays corrvindng gt9de-m rb&t 
224 Po compel a ~llility to ~ X ~ P E ~ S  a~k*%M 
re~snsidennion, we 5tir.d rhae smiafvc 224 bw$ Q 
a ueiliq be fr~~ced 1;o Q ~ P , I * C ~  mgmjne~tf d ~ d f i  W k S q 3 f ~ b f i  F M ~  a$@!&~$ 

9.7 S WEST to serve FS zn ag;erlu fsr ta"T'87: in exr~gy:kidg as%$ g*~mg t f i ;%a;d~  ,wm$% -E*@ i 3 t 6 8 d ~ W i  

raegadardng ~ r _ s : . a s  to a right-u ?-way fu t AarKf. Fbar&kan&k*k, eAab$$ tb @;e%$i%$~ ga$f A ga@T 

&spmt,es U d;' 'WESTS claim thi tr iu:der Sar~ik Oakrrra k't.t', A %& t k@ %k$ sky& A M ~ H ~  E@ 

emiller~l $gmaia. ?-? S WEST; Opcni~g Brief 8s 2% [gfgkkg %&%$* $ ..FP+%'if& Ilj fig%,- +%<k&g, 

does not address this issuc at id1 itr its brief Qea:&as Ai$&:;T B"s,%Pi*';t~g 

U S WEST'S EBEY BrXEF - i t 
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proposition that the iqpement pm 

intercorkrlecrion in mch LilTA The bwma. &j a@@ ~ C $ O  

compensa~iori for the ilmmied cog; ,* ~%"E;z$?? ak"- a &&w$ B 8 &W% 

sf inrPerrconnectiom. 

In the First Repon and Ordw- the FCC 3gdW kW 

h detem&Gns the " t e c ~ d l y  fw6kitP @2$$ -95.4 ag 

Thus, an incumbent LEC mmot pcarSis%it %$ * x w ~ *  

shpiy because it is more expensive Fiawm~. d~%% #B@& 

campeasata3 for its costs @f prov$ding r b  W E  

252(d)(I 1 nlandates that t 

the FCC explicitly sated t 

in~txcc3mectio~ inclr;&ig a tciacrmba& pot% '" 

LECs j r i ) ~  abf: ad&miund corzr incot"fcd 

iancmtivc to m&e ecrsno~icalfy c%~ienf &%xstt%% &SW trg H$$$-z%w&&~ 

Y T  - XTP' LJ 5 WEST'S irzcreazed costs, w ~ ~ i . d i  .die-du hT&t3" BF ?t% 'k@:ikkg 



U S a r s l  a ,&&e *ifit o f  

ziddidoaal costs an C S WEST' a 
4 6 - 6 7 .  492-97, 508 ( ~ c ~ s , p i i l g f  - bud ;f sQ$~ aftme 

d m &  C 3 VEST to p a i t  a srslde p m t  QB; 

&z S WEST Comw~2nirati~s. Inc , s: ,Tyr"zwa@, .3& f; $* 3 d*X% $13 A@& 

held that even if a Stace c c ~ ~ d s i c ~ n  ccdd -p~mo 

interconnection in a LPVA 

irntercom~ection imposes on the i n m k a a  LEC J& &% 822 t 2 4  

issue to the Commission to ~r%~lsirf.tfd t k  3&lzhr%i@;%$ W#& f++ 3 gigsF 

establishes a singie point of in twwzacristf~~a @Z L+%T& 

. The Av~emtn4 Imp ses Oblig&&s%% ??&&E A& ~ W U ~ R , V  b q  tik 

I n  its Decision at 4 2 i 6 

8.053 profits." fie Comrisias~ ise1p~38 4 25 3 ab 

Il S pzy lust prc;Eti.. cr3a&s4a@ am$' i$ 2X*2% 21:b-& 

interpaetation af  thinis pr~videtn r 

this issue. '3 

'3 Ai3-2<lf; wafl;HL'l~c~li- m~&:fk& L47;t 2% 4 i"ii &'3 C.;.V&%$~U&Q .**&E ti.&%%$ ~3?&&&% @@&%$ bk1t1 

profit brnayy, men h& it' %cia& fwi @%P @am #*$&f&#f* 
28-29- E t h s  Cuua drxids ta &a;53 t+m, 3 ;& ; h t b $  

.- -- 14 remand& w the Comm&~i~7? fi w ~?~W+:a$kr~ a& Y,+W@ $ c &&*g~&,, -% w g # r ~ ~  - 

dais rliat &e Ccmtis~ian I q'~m:;Ly E X S J ~ ~ B  &$ m&w & 1:,-&%%$ %& &%'&?f kb&% +=- 
pravisi~n uf Uze Act zhaz clef* s la8 pr@h% G&+%B~ a%@ $kc& & f;mmw7% -*"g&-M t i  &kg& @&; 

pe,mjts the Co.i~~&sim to 3%~ id ~s;i& &$+&gee 



The Co~nmission &sc p i n t s  out in is hie SW &&as$% ?& +$~PS& 42% 

ChES ilGt ~e? the ~~~ ?O 0 b ~ ~  ~MB&&T 

k k  x:arn%%m z$**+W&m 

dwtj not m p s e  a p ~ r n ~ e  

Wef on rim iswe 

Sation 351( dW3 j e rpfess.es Ck%~9ta%~% @sf&- C ~ T  &5 : L%% ?$$& $$* 

teI~omunic8ions s 

te!lecomrn~ca~o~~s 

costs U S WEST avoids varies 3mafBk:g as 

Commission Brief a t  28-30; 1kT&T B 

&d not propose a cfiscclu~~ f~r.  we@ ~~&%G%$w&~:&I~&Y~~ -wf& 

avoided COST infiomaaian on afS zetvica 

&sc(~uat despite she inappro+? -i.%&ne:ei of pus di~&@~&k 

by produa. & DLecr Tm;im%;r;$ 42% 33 3f &%TL$ Ck%$+$ 

Appendix 3, Exhibits f ."7 md ix&rk~t~&k~ag ~Bc:cx~,~ 

-,---..-.--- - 

1" U S 'UbTST v i ~ l  t &o t\%$&a83i iQ $hr~swi =gp;$&% b&- .~*=r$&2ixrixriz-: xk-r w&d% $ ii:@ k&%z*gW. 



as cost-based. Commission, Brief ax 35-34, 

w i t h  the range the pwtie 

by kT S WEST dependir~s an 

proposed its S.45 charge k~ased an a 

Moieover, AT&T si 

Trmscript @lo. 79) at 1353, 

qtahdy- supporting its CTC, 

Coni5;ianis decisi 



a local cu.~om?91- am the me: is *&& gppi~ 2% 

94 of the DaisionT. B e  ~ X J D ~ ~ X E  ~i ik C&arn&c*% wsm @8f 4g&t  .@&% 

;& $? 5&& %@&- $@ &%& $%*%, I ci'n 7 

the court remanded rchrs C'lrS: ta ,&&a&% $@a&-*& 65# p r k ~ k ~ q  @$ 

U S 'WEST sets forth I~erc* X%r: wfl M%& Jth&$m c -W & 

Co~~~ss s ion  here, "xrsade no findifis Z ~ Z  @3 ae f  sg&&$gtg i&?&g~g $& &&@-I gVW 5 

West hmrs." fd. at IOB3, Xrt addiri~n, , qg~, &+%g$ &@ @ cfg 

"mwtdy reflects the casts af .;M$n-g bq 

r%ridina b t  the U.S tVm w f a  EuX G,&+~Q -- &* &gW@ P&fi@% Oq 4 

to the R ? S ~  involved in switchkg k i d  e.miada% @.A P k  W ~ T  &A$ $%# *&-& && $h 

C'FC shc;uIB be capped rn t ~ t f ~ f m n g ~ 3  &TE a% &%*m~&$p$ & *b$& &WWz 

Id. - 
As in .lIinsl the @~rrmissigb~ ?I+% (&$M ~a g~&+ ,m T&& g %  23 f@ $:?$: & 

. " 

imposed b m s  8n.y rek;.;tier; ,to 'tl S KfiSP= ms:s M: fga~$@P~g $$~g*&b~g $4 ~ R F  ;*qk 
;>-A ignored U S W-Sf's c ~ s t  jtizd;; in fi.~ar bf 3 ~i~%~sgwp,t-i*~&~c$ $$as& g ;@, i%%*#& wf&+t 4% 

GTC in the m~me-nt_ 

U % WEST'S REPLY BR,EiF fd 
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CQUL "to d l e t e ~ ~ 1 a  art;&% tc,)-xle?; &gs~mw&% . i, *&@$& e i  
i 





f@er&L Law ia n ~ e  

l=%taqP ox ~ ~ ~ ! ! c I w I  

wluch C a ~ r e ~ n  =tad. 
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51.512. Tha FCC re~laelcg31r9 wax'& 

jux-isdinti. rm - %xxt~irz 02 tPs@ &5ghth I I ~  

$ 6  

Flrgrida C ~ ~ ~ E I ~ ~ E I I ~  &C"l&es~d * ~ % a g  i 

. wizh.m~c reg8~xd tu tBe FCC 

SmzW.cm L ~ a g -  Rsm Xaze-~aS &s& 4 *m%:cm 3 

n~cstbw4 md #I Plusr=fda 
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A hearing was held an Agnf 20 and 21, 2000, in kwr?ifl4a@B .&P &t%& 

concerning the merits ot this case. &rrir,g tfie h e a r i ~ ,  P~TBLT gf ww& 

surctlarge.~ claim asserted in Count IV of AT&Ts Am~ndald Anfw#r a*@ d* $@ 

the consolidated cases, The Court, being fuity ad\ri$& in 1X4@ t;f@m=$, &&$&by h~lilri@& # 

Order Denying W S WEST Relief cm its Superitlr Quatiw Cllea~"~;~ 

1 - in Count 11 sf its Complaint in Civil ,4&0~4 g?sD-ZQ%$ 

cfairns that an unspeciPFi& number of pm*%i;l$ t . ~ .  ia!4mna@g:&$2 & ~ & w g @  ~ 6 %  

AT&T and MCF that require L'SWC ia W mmin 1.si;hnWi $p~xF.&~S&!&3 W ~ m m w % e  

standards violate the Art bezausrs they 

intermnnedon or access to ~lc?@d~.pk: &@men& f@v@f all g~aQv '%a**% t3 %Wt M$gPt 

LJSWCT provides -&eH ar its aw-i ~ t d s i a m ~ ,  G3@%~4;esksF f 4th I%* k 5&'f 23%- 

and nondiscaiminatory mte:z in amdance wiiat, t& ysm*&6n@ @f 
* 

Act. As part of i t s  wtileramking impiemeiliing t&@ $if.%+ tR& Fa48@~3 C43m$f%%3%.;~~#~%& 

Cornrnissiore ("FCC") pmrnulgated certain F U ~ S  equifsng i@mrnm&& L)@g.Wi% 

provide new entranb an=E"Er;s tcr neW~rk aiern@rew& a& i~kt@g~mmca&@ b@$%d&)t k% &r$eY 
to that which the incrrrnberlk provide to &f~rn$@ko% btr fo t k + r  a*, @@s%Q~@&@%, ~~ 



vacated these provisions as inconsistent, Ma the iw~guagq~ $f ?&E@3 $$& 

Utils. Board v. FCC, -120 F.3d 753.8324313 f8& Cite "E?j, 

sub nom., AT&T COV: V. l ~ w a  Ufils, Bat 525 UrS+ 368 &'fg$@),' Ngi mq $pa%&f$ %& 

3. CsnsIstent wit 

the Court mnctudes tha 

demcrnsrtrating based on r 

agreements requir3 it to 

of -the agreements 

%ha% the challenged 



'buperi~r qualiay" sewiw. 

t 4  4-2, 1 120 (D. Ccrir~. -1999). 

thestates will implement th 

int.er aliay specific niles . . . and 

provide new entrants . . . with a me 

markets.'" 1Q (quoting Lacali Comoetition Qg&g & 33 43). 

Section 6.1 of th 

USWIC provides or is 

ance Shndads s 



of the challenged pmiaians v i d 8 t ~  the Tt%ka itcf 

service, and the Court was rrot dhxtexf tt) any 

events. beam W e  burden of de 

agreements violate ihe Telm A* and it k leie&i & WIW &%m WR 

supporting its ciaim. Aa3rdingiy, Ule C&R d @ & b  &)rat &BmG 

For the foregoing nu-, 3 i~ 

ORDERED that Cmmi Uevm d ttg 

is DISMISSED. 

- 
s" 3 -  

Dated this - da)f cf htq, 2 W .  



iN TFtiE UNiTED STaTES DSSTWfm G&%tlRf 
FOR THE DiSTFilCZ OF COLOWLDO 

Judge Wtr;qr Y, Danfaf 

Civil Action No. 97-04 52. (C>ansolirJated MQS, 3'B+043$$$7, ~Fss?g&T, gTRsi2g4$-, 
97-0-2096 and 98-9-934) 

U S WEST C8MIMUNlCA'TlONrS, INC,  a CaIam6a ~t-flktk~fi, 

Plaintiff, 

ROBERT J, WIX, et al.. 

Defendants* 

FlND!MG!S OF FACT AHD COPltCbU846ld9 Bf $&W 
-- -- -.-- - ~ - * l ~ . i * u i . t s - &  * ~ i  - - . r M - 4 > E ; q i * M  

THIS MATTER arises r~ntrfer Sk;&jocas 25! &+4 252 I@$ d&td~am~%ea~4~&&~&~ 

Act d 1 996, 47 IJ .S.@. s$j :!51 and 252 (Th-ts TB!GQ kc&* a'f *%& 4@BK A $b&&ffa~ ~8 

heid ass September 22, :9$i8, in crmne&an ~$6wj%tw @:@ m-m& QK 

czae. The Court, being fuJ!y advised h &Q pmrn;c$@s, F&$&@f &F&J it% 6nQin~g @f 

aa~d Conclusians of Law in regard to c~fiairi sf ttus j,s$$~a$ iaqu@& &I: jBi2~r~ 3&&~ir"iq, 

7he Court first alddresses 13SWCrs a"gcitic@ af w%i&@@@~@f o# $dm4 Gf~i!:%% @k@ 

April 5, 2000. in this pleacling, USWG seeks 26 uly?&dm@ @ A%mWT b%@a4v% f%a@$ 

given certain changes in ff le law since Z3e he%rj;ng bait! %@t8mB%$#, kQBb %@ p-%t*" w-, -? .s 

DEHUES USW@'s request to wr&rlraw &fie ehafiarig@ in 4@& F;t%k *:~?;AF %$ RR@?@..s" im % ? p i 3  

d52,97-D-4 667, and 97-D4096 that USWG nut $@pafafa #%@B&i"% &fiwF1;k1F.& ;&%h fie 

che~ently wrnbined in its riskark, bemu% Zri-8 etafl $WYP% ",a?@ ai*.izQ$JJ?3$ $341 P%%%;& 



before the filing of the Notice and has 

issued previously. Mormvrtr, the C 

portion sf the Twelfth Claim for Relief 

dark fiber for the same reasion. 

However, the Mslriee also s 

Court finds should be allowed. 

withdraw the foi\owing dainns, 

below: 

8.. Second Claim fcr 

exterret *at WWC argued laat &e ram@@ve bs$~ BX$&&~?W $-*cLECPi 

not be altowed to "'pick arid1 chmse" pmarislians {n CLEC5' t;wP@a%mf%C%&Q 

agreements. The Supreme Gsuct in 

up!leld the FCC's "pick and choose" nltcli* WSbvc J'tpt~i@~isa #T@ rQ:tt k@ &W&%$'i.@@ 7&@ 

agreements tc %?e extent they pfm%ik CLECs b opt  RE@ t&f?fig~Md&&%~ 

8,. Third Cf 

restrictions on resale sf se!rvrices, 
- 

USh'C to resell sewices a1 

maintains the right to chatlenge 

resell services that are not Ye 

and inside wiring. 



6. Seventh Claim for Relief in 97-0-1 52, Fifth Ckaim Sulf %4&lt@f i@ 27-1.6. f <%7'4 

and Sixth Claim for Relief in 97-0-2096 Po the extent that tRiey C~@!!BQQ@ 8h& 

agreements' requirement to sell unregulated aod defeguhl4LG s@mieaZl. Xas&w"sl. 

IdSWC maintains the right to; challenge the agreements i Q  tlRe oxtsnt 'sf~ix? Itley f g t 4 h j ~ ~  

USWC to resell services that are not "teiecommunicatian~ ~ J @ N O G G ~ . '  

O. Sixth Claim for Relief in 97-0-1 52 and f ifilr'l CI'B~VI far R&i$@f h @7sQ1=209G 

to the extent that they challenge provisions of the agr&6memtg iha? Equlre ilSW(: t@ 

permit cailocation at its "pr~nises." However, ttSWC rnaiflUi 35 fha right i@ @,&:beg& 

the agreements to the extent that they allow the CLE@s $0 i&et&finrtt@ whaie&@r 4Rmr 

equipment may be collocated on USWC's premises, subjattia t@ the GaaulA F Q V ~ @ ~ & &  wiy 

waiver arguments an Phis issue. USWC G!$Q mainkhs tPl@ Ra&i W G?IB!!@$?~~$ &@$d 

provisions of the agreemsnts that pernil &tasa! CLECs ta c@tka?;s r@rn~hl~ 4 w t t ~ b i f 1 ~  

units ("RSW's'" or other equipment that is nrsk "nt;e@~iaar~r"'* fbr inE.@rf~4"6.el&cf&pt oa" &c&ts,o 

ta unbundled e\emsnts, again subject t~ any waive? afgra;niassrf% by GLECI* 

E, Tenth Claim for R~iirtf in 97t42452 refsting 1s %ilk %W kmp* ua@&aagif@~ 

for recovery of transport and termination costs, 2nd this s*,f&im ta OtSM!SExEk"XI- lP$. twf% 

ENTIRETY. 

F. Eleventh claim for Relief in 97-0-152 and 5@wn%h Ctaim $ahn Rid#@! & 

13-1667 relating to the division of access ctraqes, and the%@ da!R!o Bbg@\5$g2 1% 

THEIR ENTIREV. 

@d j@y G. Twelfth Claim iar  Relief in 9'7-t3.152, Eighth Ciaim QDF Raii~f %$S 3 7 ~ ~  * -  

and Fserfieenfi Claim for Refief in 97-O4$3% Z @ l ; t t i q  ZCI @mi&! 04 &dt p8QC&MP &P& 

these?! claims are DISMISSED ikd THEIR EM.l1lREn. 





3. USWC challenges 5 31.25.5 sf t 

agrsernent is Implicated, the Caurt notes that Sectioar YZX pmuidee that "USkK a&,~c 

Exchange Telecornrnunieations Service . . . be ;tvaih;aksh far im~i~lb h m  WSgW i4 $A. 

Vof. 12, Tab 120, at R. 05859. 

. Coneituslorus d Law 

1, Sedan 25 1 requires tJSIWIC % ofkr fw FYWC H *dke@W mfa gm 

tai@cqmmunicatie%ns carr&m . . . ." 47 ld.S.C* 8 251 (a(4.") i@rn&aj~ M&i, 

4. The Court finds that 9tfl!.r;jm*d 8 ~ i ~  UI imk ?$C~&m~bfi&@t!@@ 

services" subject to regulatiam under Title li of fh@ 1934 C m m M a t i w  &, &, &fi 

77 Fde%C,ab ZM, 428 - 

jOQP4), a f d  sub norm-, krnputer $ ConmrinicaZEons 

Cis, 1982h Memorandum Opinion and Order, Peti3ilartt 

m d i  bv Bell South Cam, 7 FCC Red 18W 9f4S2), 

C w ' n  v. FCG, 5 F.M 9499 (1 "J air4 1993): kk* 47 C.F,R. 9 HaPQ2t~). a( 



the FCC has expressiy sta 

qre "information sswices" under t 

Proposed Rulemaking, 

elecommunicationrs service 

Memarandurn 8 

@&U'BP\ .  S,wviceo in Leuisizna, 13 

(citing other FCC authot3,y). 

.~@rwices~ and "teieeornmunieat 

incumbent local exeh 

"e;nhancecP or "infannation" ssrvi 



Reconsideration in CC Docket No. 

Exchanae Came7 Association, I2g 

No. 97-24 and 46-45, 13 FCC Rcrl22908 (Mov. 

We concl~!de that inside wiring rnaintenanc~e - !he ra;aiPltefi@~.m @f 
telephone plant - does not corzstifute SeI6~nmmurr1&dims ara 
teleccrmmunications service because it does not irtiuuke tk9 
"transmission" of information. 

equipment],, and Infomatian s 

hewuse they are not ' 

"teiecomfnunications sewicen a 

"iafomatiora ssn!icers," such as vaicsmai 

D. Iowa .!an. 25, 1999)- 

md I w a  districts c ~ u ~  as we11 a 

Ccslorada Public UtiC'iies Cornmissio 



USWC and against AT&T, li%Cl. Sprint and NJ[FSriYoW- @@'&@ d h ?&.~a &%$$ 

Seventh Claims for Relief h 97-0-1 52, tPte Fifth ChSa'n for ~d~&! f  $'i"-&f%yG &@@ @%@ *&@ 

and Sixth Claims for Relief in 97-D-2096 that eqgka US'k!W lo I ~ o V @ &  "51&@m%umM&s 

sewieeaw in the form of "entranced* or "informatMkta* r ; ~  a*&@&& m0~2%mr"ig4 

A. Findimas sf lm 

3 .  Contract service amngemer*i& ("G-S&%>& '"~mVPdau&i" g@*-q~ 

made k'r'MIeen a mmer andl a specific, Qpi~f ly  )?&k-aurnl, uuZf gW@F. i&i&$@@ @ 

wstomsr's indiwidua! needs.'" 

f eScarnmOrr. Inc-, 7 F. Supp. 2d 661, 670-71 [E.@4,NxC- 1%@i$) FQIUD- M@fHW[%wtt $i&e Ff3i 

as h i o ~ a  Curiae, at 15.) In atier ~ o & ,  "e% am m a i y  4)ilIxP=f& 3 @pg fk@q g&$ g 

spmfie customer that are fatmufated to meet 8% gmaitpf m&i a4 @t&P a%e%ar " a G4f 

2. The C,PtJC n r l d  that USW w& @$f s&Il& ~ 4 0 1  4%HW@i%ttf&&~a%@m 

servirss packaged as C S k  (or inrfiuidual a%WW wrmal.2 t~ A%&$ &$ A wtt%ztw&$& 

~ @ ~ $ ~ N & I W -  &*irn$ ~~$ 

Modifications, Docket No. SEEJZ-361ST+ Zfeeisbfi M a  C92453 $&kg#- 2Q, 43 A TQ, 8& 

Agreement, which provides lhst "AT&T a n  B;L'N%@, w&cr %&M i&&W $&%$ bXM&a6tlMs &dbd - 
volume discounts that USWC makes avisiikbk la I& W * &e2&.di.t~&~ .$&$< - s 

AeP. 2, s4.6.2 (9.A. Val. 13, 'Tab 126, at 25045). ATBf & ~ a r i  ~~~ irt & #w abymm g$ 

3. AT&T argues the dsdvian by t h ~  t2PUC tW gwfwgamm$ 

of the Agreement violates iChe Act and FCC: ntlm fay axrmli1q USYZ fmm @-F, ie 

provide to ATQT CS& f ~ r  m!safe at a m& ~ $ F ~ & ~ $ $ K $ T Z  & &% M 



t@leccmmunicatIons senrices in violation of se 

defined as thcjse coverecl by the tariffs fi 

tariffs and are not thus not subject to re 

B. Cenclusia,lds d Law 

T h e ?  CBCJC's ru!ing t 

~ervict?~ packaged as GSIAs to AT 

ca~eaponding provisions are a result sf th 

the FGCs rules, and sg 

at whcelesale! rates any tcler: 

subscr4bers who are not teleco 

G.F.R. 5 51.8QS(a). Tie Telca 

specifid Lay the user, of @formati 

specifies that whoiesale rates are det 

subsmibers for the . . . 

!nar.rketing, billing, collec$ian, and 

47 1I.S.C. 5 252[d)[3). 



3. The FCC has ruled 

fsewi&o to resellers at whalesale rates applies utrhether the se~ 

genemi or, as in the case of contract offerings, 

Order 41 943. Rejecting the inwrnbents' mn'trary "conte - 
abtigaltions shaulal not apply to contract . . . a 

the Unibd States Telephone Association, a txafitiarl d ILEC 

251 (c)j4)(A) "makes no exception for prarnotio 

and athor custus~ier-specific offerings." )d, CFI 9 4  (emphasis add 

seavice Is sold to end users, it is a retail service, even if if st 

at? the price cif another retaii service"). The FCC atlcfuded W12. "r10 81 

ge~'reral exemption from the vvh 

telecarrrmunicatiorrs sewice. liJ_ at $48. 

"reassnabis interpretations of Mie Act" 

2 20 F.3d 753, 89 9 (8th Cis. 1997). 

4. Exempting incumbents ~c,tleh 

regarding CSAs 'b~uldl permit incumbent LEGS ta 

shifting their ceas'cnrners to constandard 

the resale provisions of the 1 

r[g]iw@ra the goal of the 6996 Act 

obligation with respect to certain ssnizces 

5. Indeed, the FCC has s ~ ~ l ! y  

baltaw by USWC and accept 

I disc0uo.l because they are already discounted - is contrary to ttte knw,uqja 3rd pwrwsg ei 

~eaion 251 (c)(4)(A) and the 



f i ~ ~ l i m t ~ o n  of Belrsauth Cowration, et al. P u n ~ a n t  to Smion 271 o! t a 3 q ! : o n n ~ g ~ ~ & ~ e ~  .z- ".'* 

97-418. CC Docket No.97-208. Memorandum Opinicn arsd Order fl Zl? (Bc. Y, 1997) 

rpellSauth $oPth Carolina 0KM")- in that decision, @~e FCC Idd  fk7i W $6 g& t z ~  

using a wholesale discount "irnpecies compemiori lor [an inam!knYs) I B ~ @ P Y W ~ ~ ~ U ~  clg(w&@ 
sad thus impairs the use d resale as a vehicle for cornpemws lo entar itho beall rnaht? [g . 
'jj 215. 'ke FCC aiso specifically addressed and rejededAihe Lheraasonlq @mp!@g@B ky @a GPQJ:. 

by stating that ^any service sold to end uren is a mls.l seruiue, aml thus is ruk@~ ta th% 

whoi~saje discaunt requ,kenent, even if it is already priW at 8 &mu& a@ m~ 

rztail service," @., 217. 

6. T R ~  FCCL hokling mt GSAS am W ~ ~ G I  RQ msaie n $ r ~ ~ w a g &  $ 3 4 ~  

pursuant to ssrftn'on 251 (c){4)(Af of the Bcf may not he &odmtCg in &k ;%%tag@ 
appeal. $&ttms:esn Bdl Tekuraofi 6rl. v ATLP C=rn?-&& Ns 

(RoMirtg Courts of Appe8l 

7. 

USWC, hsldinq that CCS& nwt be mad 

a ATBY Carnmln 
*--w< 

riot sufficient to remove them from @I 



i 

8. MB~E!BVW, Section 251(s;)p$:.$)tB43) af t k  *Trll!gc4 &fa fd;)&&% 5 ~ % 2  fwm 

"imposjing] unfea%on&la ctr discfiminatory cunditians or l imHji l i~  Q;s. . . , $Pi  +Sf g@;s$$ 

services." Recognizing that restridians cri ress;;lk "may nsf~d 33 oafitiz&pt by [f&&%] $3 

preserve their market position" to the detriment of cnrng~ t~m rarvrtil t%& @_ea49?7%S%L ad eC@%&%w& 

g3e FCC has "conclud[eb] 1 hat . . . resale rrtstrirrtians ere fp~$ejlrrtptr01Q1 ~ @ ~ s @ G ~ ~ M Q  ' a&$ 

'Yherefore in violation of 5 ;!51(6)(4)." Local C ~ r n r p t s M i o n ~ ~ ; ~  63Q. FjlfYrtCfkEQ afi gie 

j)resumpition," id., but "only if it proves to the state carnmksran ttW EM irisWid~ i+s NLGQ~&& 

and nondiscrirninatc~ry." 47' C.F.R. 5 51.61 3(b); ~@&a&*~fFra:i~~&%~$.?;fi~C?~z &$%$ 

Bell 07-0080, 4 998 WL 3248652, at 'f 4-15 (N,D. Calf, M3p 3 11, 4 $9.; d&Y@~%$fi-Q& ,-, 

Garolina Order 21'7-21 8. 
m 

9. TPIe FCC has made clear time; &it t4am'E4rnSmifi&B~& @%at&@ 'k9e m* 

conternpkate! . . . that a state eornmissian can weat@ s gemmi IB:4"ernpion o2 ?xB CSPe &@i; @% 

Act's requirement that retab! caffen'ngs be availabfips far m.sW ,rf ~ M G Q ~  &am %@ r@$aib @F;::% 

BqIISouth South Carolina Clrder (n 21 8. Rafher: %fP@ P&tt~?i ~@rn!isi@~! f1%.&3 #mga$C @% 
-t 

presumption sf unreasonatdaness in its m-w, atxI4M 

nwarcorning that presumption- & Pac%.c;J&& dS98 %Z, 24&52, % "I& ir, tf M M ~ ,  U&LVL~ &f 

not attempt ta rebut the prersurnptiori of ~ths3it;a~MW~@m, W% GPktG C& &+$ af@@ *&hmf!~@f 

9s Row its genzrai rsstridialn on all CSAs overW@I@$ fM p t d ~ k p ~ ~  9%: M@W&%Q@~D~~B%$ 

Accordingly, the CPUC's-decision to exsrrpt ''inrliuauat Wmb&&d ~a$rnGC~,," ,ht- A v;& $QI 

lab 98, at 2499877, from th@ rcqui~ments of &action ZBF(~j(4)tk) W& Warn& sk % a ffi$@?r %# 

law. BclEsauth Telecamn,, 7 F. Supp. 2d at892 

9 0. The Gourt rcjeds the argurnsnt ea& by U$twC %M Rw iafa#tb~ 

retail service which rnt~st be pr~\iW& at a discrrtirrt: ap@i"b% a&# te f%t@d 3 @ % ~ %  ?&% &% 

included in the ear%% filed I,y the ILEG. QSWC eitzro, fa m b  



support of thiis targunaeot. However, f l  99.8 does not define retail seNlm? W& m y ,  etr w&in 

cikeuss this issue. $1 939 of the Local Corn~etitir!n Order does state that @?a%& @ $ m a w  

"indude eenditians and 4iinitatlsns contained in the [ILECs'] uxltded$~~ taH* b 

rs.%t~&ona-are not IirnEaecl to those in the tapiff. Instead, the! FCC was silnpfy Ci3@peg !?yi&f 

f@sale resthctions a n  aduadiy be broader than those faund in it3he r&sah $~w-mn-f. &% at 

imciude those in ?he tariff. @ 

4 1. In cnncllision, the Courk finds ti-iimt the CEWC'-s: de-a& $0 ex@cfrg 

indiddual mnb~ct-based offerings for resale and the cl~ms$o$'idha pRSu&im d 

I j l S V I A - T  Agreement ',490LAE% ette Act. Judgment sA$iifD (erpfer in hut3.r a? KT&T wt 

&I@ Bf ijtS; Cross Claim and Cnunte~daSm in Civil Ad:iorr Wcr. Bfi-D-2QS. 3kW &$$ i%w@ f'?: 

RmMOEB to the CPUC,. Tbe CPUC is, directed & mx@j 8 % ~  

IY, AT&9$$ RESALE ,ARGUMENT q E G s A R D I ~ ~ 0 ~ ~  w q 

~ P G C . P . ~ M ~ T ~ O M S  U~~SWNG 80 DAYS OR ESSJ 

A. Fis~ditlqs af Fact 

I ,  AT8f also challenges the USW-ATb': iAgWW#% fi~kW M W W  

AP*$I.'Tto resdl short-tenwr, promotions of %I days ar W, MQIU* Xi%% -@%$~@fiY ~ Q W  

/IS&% to make available for resale "pnnoeionaJ afteiir;~ o1r"X.t3m aFIPrr~d far O +sf 

than ninety (9Q) days," USW-AT IkP Agr., ha. 2, $j 1 .Z @,A, V8f 13, Tab tad &I %S94?3, 

1% no pmvision in that  ernen? en? requiring USW lo  offer p~madom cf 90 &&;lo aiL .@uk br 



2. In the CPUC'S order darifying its appr'o'v8f ~f-fthb USW*&T&T 

Agreenrent, the CPUC stated that "flf a pro~nation (either c.st!led Y~p~aer Qr'~&%&t, f&s;t 1% 

longer than 90 days, it shall be offered for re~a1e.I'~ However, tli& CFLafE ttrQtt39 @a& M fim 

~pp!y to "prsmotians under the 90day time period," 

3. 'When the CPUC approved the USWC-At&,"P Agm%m@ipbk it kg!& W M  n.f@%;, 

rmpect to volume or term discounts the Agreement "shoutd not ean%~v&h GW I f $  %a&% 

No. 962;-333T." Order Approving Application Regarding intert~irnwMm&gtMm&nt w@% 

ModifiCatisns, Docket No. 96&\-345r, Oecisian No, C97-4357 fA~g(,  21.1, it OBf)  @..$ LQL %Qu 

Tab DB, a8 24976-77). fhs rulil?g i 

N e d  requires the rssala of all 

~iFferings of less than ninety days in duration." ~ec&i~n NIYJ. 

7(63)(1), at 83-84 (attached as Exhibit 

AT'&? contends 

AT&T argues that Sediarss 

regulations require that prarna'tionai affcsrihgs cr 

cantend that M is entitled to 

afiered for resale at ail $@cause prnrndiomd 

mtcii rates, and thus flbbey are 

rceoil." & USWC Response Brief at 28. 







6. The FCC regulations defi 

a n  k im~osed for sRsYf prarnotions. 47 C.F.W. 5 51 5 1  

certain restvidions as set lllodh in 5 51 -61 3(a), and then 

on resale not permitted uri~der paragraph (a), 

to the state commissian that the restrictio~? is r 

pr~mctinnal affetings lostng 

Telgcamni. Carts. v BsllSj 

lest than ninety {lays in cllura-afioo" is emrreous, As gatA 

Isso than ninety days are1 not: exempt 

FCC stated only that ttrer~fs short-term f~~ma(ians dd 376t hay 

~i.\o!asaSs rate. 

impased its restriction 61'1 resale of shsrt-term prumotiomi a 

restrictions allowed pi~rsuant to 4"TC,F 

the CPUC imposed its rci?stridion on shorr-tem promo@ona b t s  

CPUC that the restridion? is reasonable and flondiisdrnifiata~ 3ro iac 



10. In this regard, USWC's Proposed Fi~dings sf Fa& an& % ~ * & a ~ - @ f  

Law sra Issues under Advisement filed April 5, 2000 asserts tllalt, "[fsbe%f%ing m &;;csmi 

Ccrnnissilen properby found that preelucling resale of skofi-.iiimit pmnlra%i.can% d :%EBB We W 
* 

days is 'procamp/etitiwe' and would 'autweigh any antit;ornpat&i\~& @fleas", @tzs &?27 

*en the Couri was unable la find any record cite for "A206 at B", iti a&@& go g~ 

;a capy sf this portiorr 4f the record. In an Emta ta Updated Pfl$po~bd Ead~rgs af F$s@ 

Conclusions of Law of USWC on issues under Advisement OitecI Aprd %7,2%%, US%% 

achcrwiedged that the citation ta Xi36 at 21 ivas arcaneou&, ar\d tlh# t&& tafrns 

"prcs,r;orngatitiwe" and "~utweigk any aritidiscrimina sfledsM CGfliamW i~ US'iaW9 %f em& 

were naa mads by the CPUC but by L4e FCC in its First Rapwrt ;and Q** g'%%- 

4 4 .  However, USWC ;a.ssertr;; ?hat &a GPUc r&d && >M$r-& 

bacsl Corn~etitj,~n Orda!: in a FootrP~fe, and %tad that tht~ CPUC I@w"I@~ ~ @ P w &  t@ rnw JI: 

view different from the I'CC", citing the Pecisiolci Rega!ding PatMBafi f ' r ~  &% 

96A-%Sf", Decision No. C96-1231 at R. 10388- GazrrlfiMit that aa-tW9 W% s ~ g ~ e  

US'V$Cds position that the CPUC decided t~ impose ~93~1s~$& i% k- @@ ~ # M d @ r n  

parrtetians consistent witkt  the FCC's Order. Rat is W w s  @%a CFUC PI& dk I@ W 

Qder in mnnectton with finding that ~es'trictiatrrt cm wil3$&14a 0% $&b&+Xm% pomk@m *W, 

jfdsM@d as being "procorftpetitiv(i3" or for any other r@assln, !mkbM, #& cW$ @;Z@ t@ bW FCC 

Order in fifiding that pranz_Btians sf up tct 90 days do no3 a$labI$sh r&t& m!e $8 %# 

sswice subject to =sale. 

12. As stated pebiiiousty, the FCC ~ l a e u  &sty d@&% M& W& %me@m% 

subject tfi the wholesale rate obligati~n. Hwdu@r, this @ws nQt fwiQ tM C P ~ ~ I  -@@%$m % 

disallow Lhs CLECs to purchase shad-term promatiam Jlogglhsr. gay @&ami& 







disadvantaged. See Bired Testimony of Jahrr P, Lpt1?9a&, ali 22=25,33 %#&' %,@& 

'f 7-20 (J.A. Vol. 8, Tab 44, at 1 1937-40). 

B. Canelushoms of Law 

'The duty to provide, an rates, &m$, and wn#dik{afl$3!h$f a& 
just, rea!sowzble, and nandiscriminatary W ptr:jf&iaf 
col'fscatisn of squipment necexsargr for intam1~;rtn6s~@ w 
access to unbundled network eterneflb at tho gmmP~% Q$ 
US Wesl:, except that the carder may provf* 'fat v%&a%I. 
collocsrtisn if the lacal exchange a d s f  a@rno$Wx@% f45 0b 
State coonmicision that physical caifoa%afi h arm 
technical! reasons or because af spa= IfmR%ts;~@a 

ChECs to install equipmcent on the ILECvs prom* In G~~$BF t@ r n r ' f ~ ~ @ ' k @  Ml$s i%EfiLss ~x@t&~ 

Cir. 2009;. 

2. In its Lsml C o m a e t 3 i o m X  %he h%% ti~kiil my 

technology has lendecl to blur the line & W e n  $M&ing @q4drw%fiT m1:.jflip&fk+ - 

state ccrmmissians .ter "determine whether .the? qu'ysmnf %i#p4 k tw 

intescovanedion or aceless to unbundled elemen2E ih%, ~W-W~V g~f & ~4-!#? 

piece of cq~iprnent is in dispute, Id, "T'i~b q~=-f ; i~t?  %d % $@%'@~d- &+ U;r& 

under the arbitrary aarrd capriciotls standard. % . , 



& &&&a B q  

intepreiariio~sss sf the CPLBC as to whether mttomkim RtS&2% u&t#2 t&& & ~ r : ~  &. -..* 

interconnection or access ta unbundled nawrk%b~a&~~' !& $5 t#%g{g$. FGc 

regulztions provide that '[\%*I henever an in6mbeni LEC &j Szy &J% - ~f 

equipment by a requesting telecommuniwGo0$ mmr %u $IU@&%m @IF$I~& 

section 25 1 (c)(6) of the Act, the incumbent LEC shag $raw11 b I tlwa $a& &mgsm 

that the aquiplrr~ent wid1 nut be zettcatiy used by %& ~ p ~ ~ ~ a - * m  efmr ~g 6% - e 

purpose of sbfaining i n t e r c ~ n n e ~ a n  or a 3x3 uW2M&is3 mW& 

C.F.R. 5 51.323(b). 

4. In t h e  

ussea' in section 25! (c)(Ei) "does not mem 'iMOtg@11W*&~* b& '@W ~r %w%%'" 

Id. 579. 7he FCC required that arr "incunrbBnt LEG sh@C ]pf@w& t@ ik $%&,kg - 
csmmission (that such equipment is not ' 

for interconnection or access to unbundkrl wWg& a8@m@lk.* gJ Wc 'P)%M 

rquialisns were af f innd  by the l4ZigO-rf.k (firm%. 

Comnrunicafians Comm'n, 120 F.3d 753. B19 n. 39 Ch. XWI. # : @ w a g ? &  ~XHR~Y 
- 

Local Competitian Ordrti, in its Fir& Repa@ r5fdliti~ FrHslgiP W W  @$ PMW$#$ 

LEE* WY& $&#4m 

Po callocats equipment "used ar usefui* tor intsrmmlkmW. 



5, The Supreme Court in 

(1999), vacated the FCC's definitian uf ih@ tern * ~ ~ $ ~ % t ; 2 d '  84% $5 $@v&d &*&%&$ 

. provision of the Act.' ' Further, the D.C. Oirckjit recgnlFy t ~ t i i g  t.W Sr ~;w&@~~ 

decision in BT&T Corp, to vacate the s u b s r t ~ ~ n t  FGb= o&@F @tppPpB~, @ -5m 94 

"necessary" in section 257 {c)(6) as 'used or uwfuk: 

41 6,422-2.4 (D. C. Cis. Mar. 1 7,2000], 

6. Hawever, the Minth Cffma @ ~$eq%~:~& us%=-$ + s g ~ ~ ~ ~ f ~ +  gwg 

vacated, noting that while "Pte Ad may fiat raw.($% && p@&k"~r!k~irn f&hw%@ gag -" %$ 

I' - ' 3 "  .... RSUs], it cerlainly does; net proscribe it.' ~ ~ & , ~ e , i ~ ~ , $ t ~ r _ m ~ % - - ~ ~ & 2 ~ ~ t ~ g ~ t  



that fails to 'meet the reqrairements' stfahe 
Teiecoinrnunications Act 47 kf,S,C, 9 2bZQ~DgdSK &5%~sgf2 
the Ad may not require the provb$aro [ef :&@ @F~BM& 
requiring CISiPVC to aHow a CtEC fcs c&!aabe %SU& a 
certaini$ d ~ e s  not proscribe it: $@aim 25% a% 2% & T~&Q 
Act are design4 ts pmvid& some bGb&I@ ift fi&&2 &@ 
provisions of interconne~tion 3gvem~&* Eli@@m, PBF 
conclude that the pfo~isinn is v&id an& a%ml ti%& &i$&&f 

7. This Court finds the Plinth Cf~xaT% ~ 3 1 ~ e g f i r ~ Q  - .  ~ @ . I J ~ & I ~ Q ~ -  gq@ 

C O U ~ ~ S  have also held after AT8P C P ~ ,  t h ~ !  LaitrZEGs Qke US\fi+C w b& $#$~&&3 @ 

allow collocation of RSUs. a AT g ? C&1fy&g8tt.11~~$~ kk914~fa~f,!!:~~ig$w, i 27 

F.3d 663. 669 (4th Cir . 1999); MCI Te!eco-&~~. 

No. 97-1 857, Report & Recommendatian (MD. Pa. &pt. 18, iSb$i. -%&B& 

A.tSar~Iie, 36 F. Supp. 2d 479 (D.D.C, T899), 

8. Finally. the Court And$ :hat %& Dr C. C~I~FI'S. iP( @,a$&@-? 
CQQ does not require! mat the CF)Uid;31% r i ~ e & & ~  & *gat#$. WRgik Zhi: QXL Ck&44& d@ - 
vacate the FCC's irnpi~an?antakir>tr of 'b &@fink# @f"m&eal@q' +%$ " ~ 4 d ~ 3  ar t$%&"stei" PIS@ 

does not change tfme fiad elat all~'&ing eat!w$ia& @f R9Us F a  @I& .A%& 

under the rationale adtkted by Vle EJinth Circuil in 

12,439. 

9. Moreover, thc 0.C' circuit W Qi$€~m rn& FCC'% f@@u&a@i.;?i 

placing the burden of procf an an lLEC to ddm&%tieT@ LPa1 @agq@aE~f g%e% @$ 

equipment is "necessary" fur intercanrtt;cfian. &%B @Wd fi& &%#)&rn:& &d?E 3M 



meet its burGen ~ t f  showittg that RSUs are not necessary &rf i n t & ~ & r r ~ ~ a ~  QF a6~f i tz i  

to unbundled network dements. There was significant evk$@@~ $12 kt%& 

supporting the CPUC's c~rrclusisn that RSUs shutifd b8 W % m t M .  &3.&i %.~'QF ?* 

Tab 27. i t  9816-1 8: Vol. 8, Tab 44, at 1 198744; Val. 9. Tab 67. et 2t2Sr 33 

10. Finally, at oral argument but not in 3s h~@~f%, USt&G a%&@&& &@if 

the decision in 

(D.c. Cir. 1 9941, requires the Court to read the hsfiniti~lm namglu, ~ S y & c ~  

reliance an Phaf case is misplaced. &ell Atfantic inv~hed a %!at@~q pf$~fg$gp 

predating Section 251(c)(6) of the Act that, unlike wctior: 26 t(~jf6), VaQS fi& &$ft%~fv 

euthosi,lrs an order of physical cgliaatian," & dt 344?, t#idi&&, % W&- tD& wfy 

cdseisiar! that sprrrrsci Congress ta authorize pt\ysitrai eieltcwgtktt in 35rCgg 

Paragraph (4)(8) [of sedan 2511 martrd8t@% &#Waf 
coIC~cafi0r0, OP physicat ~all~atjon, of ~ u i p ~ n d l a  ~ O % % ~ B B @  
for int~reonnedion at the premise% of a LEC, tkww @& 
virtual cslCacation is psmred Y&@@ thklh CEC ~kf@ap:@M~%!t&% 
that actual collocation is not prat&mP %t' Se81fwt @1<rn% 

bexzause of space lirnit;atio~ts, . , . FimIv, h k  p i& 
newssary tn promote laat wmp@%an & 
court decision ir~dicat~s; tflan &a C@mmk.%i~# h~b 

collscation. (See 8eli Atlantis v* F 
Commission, No. 92-'r679 (D.C. Cir, Jtj.n@ f 0, 'fOB4; 

H.R. Rep. No. 104-204, at 73 (1995). 

4 9 .. Plainly, the  Telco Act ;4uthrtr#zes ~atloa",le-rrt i% 25?(ej(@j, g 

is no legal basis for the type of narrawing consmction &at USw r x p  ha$&. !fi tkxt 

the FCC addressed in tho Local Corn~et i tmd& the po$&ibk irnpz$d ib !&$j& 

Atlantic case nn its call~cation ~ ~ 1 5 5 ,  and conclud& that sinw *mefkn 2$%{~][81 



court's analysis in Be11 Atlantic, there is no warrant for a ni%w4visg CmSm&an of 

section 251 [,r Locall Com~etition Order q616 (emphasis odd&). 

12, Accordingly, the provisions af the AT4$S a ~ d  Met AgP&@fl~e{?b 

autharizjng celiocation of RSUs are AFFIRMED* Judgment sfi~li afrSw ia f&viof e& 

CQECs and against U S W  on the Sixth Claim fat- RekF in Civrk Asian &&- $?-& &A& $&$: 

Fifth Ciaim for Relief in Civil Action No. 97-0-2096. 

A. bc'sndlwgg of Fact 

4 .  USVdC chalieng~s the mast favclnxf ni9ticyrt (YgFM"1 pw%rn% #&p@2 

milid "p~dc ani! c;haoaeW provisions) of the Ki+'&f, MCI, ICG andl SMfxt o 

those CLECs fs incorporate tariff provisions into Wi: ! N e m ~ ~ t & a f i  sg#mfi&$r,% 

2. Specifi*ally, each CbEC d~fcmfant mue!MW+ a4W VHM t q k  1- 

CPIJC, a clause in their conbact ailawiflg t81em 5a pi& 335' &a-s f r ~ f ~  &~tb@f &~b&f 

agrmJ to or arbitrated by any other carrier-who iMsrwnmct& %&& U$w.  &g@&fil@*b 

Port A, Section 29.9 ; MCI Agreemrtt, Part A, &&iar? 20, T; MPSI & r n ~ @ t k ? ~ ~  %&&px. 

W1V.B. ;  166 Agreement, Section XX;c.lV.B.; TCOAq$~rn@y4% Se4eatt mft ; %@arssl$ 

Agreement, Section 36.2. USIIVC apposed all ws.aiJ&d PAW%, M We CPUC 

r&quired them based on FCC Rule 55.889,47 C.F.R, 3 5"t8Wa '%%@ R* %f&W% 3n @%gi4;11$'fvH - 
pakt that 'la]n incumbent LEC shaft make availabh w $ l M  m m s ~ ~ ~ B ~  W y  &idzy 

requesting telemmmuwication carrier any indivi&~ai inl@fmr:Mafi. *&mi ix MP$;;~$P; 

clement arrangement contained in any ogseemerd ta whirjs rP h O Mgv 9Wt % W@f@qeb &a 4 



3. Vhis n~le was appealed 

18, 1997. Iowa Utilities Bd. v. Fed. Communications Camm"n, $20 FL.gzf 793, @f 

1997). rp'd sub num. AT&T v. Iowa Utils. Bd., 525 U.S. 366.3 

revisions to the contraas tc camply with this decision* 

AT&T and MCI ccntmds which had not yet &ee 

ability to substititle individual clauses f r ~ m  other ttontrdas," 

the Agreement to Ge aiterec? so as to forfitl AT8T and MG1 h m  

a tariff." 

4. Later, after the CPUC mw;ti&d &&Q 

t~tesca~l.nectiot9 Agreements, ttte Supreme Court in mm,, :52S 

FCC's "pick and cheese:" rule. Based on 

CECs should not be alioweci to "pick 

agrasments. Wsudevsr, il: ceniinuss to can 

they allow the CLECs to pick and &ooset h m  sa~ai'iw 2-t a 

,ff2llotfsgs: 

The provisions of Section 252(i) of the Act rtr;4tH op&y to the ia@t@mm, 
including state and federal interpn??ive! ~ u k + & x \ % l  h &flm b?m m t f ~  la%@, !n 
the event any govemmerltal authoniy or agency pebrmh USVG, W t~kM. w 
provide any aswise covered by this Agree-rrtent in re- *@r$3c 8f.y ! C ~ S  # 

4 In re Infemnntxtion Cantract NeuoWacrns Beween PPT m % W f  
Ktes.  lnc-~urruant, to 47 \J.S.C. 6 25% Docket No. 9%-3453. &:-? & II, IW 1 rrt 1 
(Cob. PUC Aug. 20,4997) ( J A  Vd. 30. Tab 88, at R. 24971.24%2) f'A?A7' kW*m f&WX, k ~ g  
Petition of RPIC1Met.m Aaxs:msrnissiy S -..- -. inc For &~&!,.55 
Mle Teiem~m~ur,ications ~ c p f  1% to Estatftst, an ln&ycwn U*&i 
~~:ommunicatip-ts. Inc., Dmet Mo. 9 6 A - W ,  De&ior, No. C Q m W  RE hv; It', - 
7997) (J.A. Tab 18. Tab 10tii. at R. 26130.26135) ('MCI W&@m &W; 

A T U  ModBa6on Order at 8. App,A at 1 (JA Vd. 10, T&OB. M R Z&W$$ @GI 
Modifficakiofl Order at 8, App, A at 1 (lb.. Tab 105, at R, 2i%fN, 233J35j- 
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conditions that individually differ from ane ar mure cam?;~ru$i~ ~ m t  a$ 
conditions of this Agreement, AT&T may eied to ;;rWn&fld fh,is A~m&mfi~ ia 
refled any such differing ferns or canditians rnnk23lnd %tam t&#ffe, m$k &@m 
from the date AT&T makes such eledion and fcir el& r~rr*tPin@f @f tW tern% a$ 
this Agreement. The other services cmered Iby Agnsm@f"st PW @a& ~@w@mg 
by such dseisian or arder shaif remain tmafferad $inti Stat8 *paam tgk &a 
and effect. Notwithstandirrg the faforegoing, ATBS may ptrM&s& %&%4$&% B& & 
an effgstive tariff. regardless of pr ie s  set fortA ia an ernaiq t@a&~mz. 

,AT&T Intercannsctior; Ag~rearrrent, 5 20.1 (J.A. Voi. Tab- 126, dtt R, 23DAF'f t*tj: $4a",T 

Intercannadian Agreement, 5 20.1 @., Tab 128, at R, 2618Q-Yjv, 

5. Thtp USWCSprint agreement states B follcrv+ s: 

[USLSrC] shall make available any ioirast~annoiatiacr. !$emtc@, st a&%%& eggma 
provided ~ n d e r  an agreement appmv& un;d@~ t%dt3=lrt ta624ii @f 4s$a 2e5 &%%& 
ii is a patty to Sprint upon the same 'tern%s aircf wxtrt*Hm Wr~$z b,*&& t e  

the agreernant. Individuaf intercannedrsn, mmica, or &$%&I 
anathsr agreen?enf, arc availabje u p n  a6;iXpIOmS! 32 f& t@@ht  to 
conditions in th@ agreement related 10 such in~mmmaMfi, Wk%% Q6 ~Mt~wc, 
Upon psoaf provided by [USWCjf hat Spfi#t a W k Q  jUSwj t~ iamdr @m%e;j~i.f 
msts in t h ~  prowision of the semiset %an mwi 
will accept the increased casts far tba semi=. fGJ$ 
to purchase services out of an efl@ctiu& &#fV mQ&r: 
existing zylreesrient. [USWC] shall makg afl wm&m&W %%%$lbk f a  gk:b& 
viewing viithin 10 days of approvat by the Cornmimlan, Smfi$W& &ab$y wZ%ei 
of its intee Po adopt the provisions of ;a#luth@r 8drMbmft;l W% a@ $&d;g-& 
effectuating the change. 

Spririt 'bnterconne~?ion Agreement, Seetion 362 ($.A,. W. 1 t , T&b t 52, R @%&%I 

6. The USWC-ICG agreement sta&s as tat,ws: 

ICG may incorporate atld use any irrtercllrtnm, weia DP 
h r n  aslotlpller agreement in accrrrdanm w%h seekn 252{@ 
C96-1206. ICG may take service pwsuant ta &b Xlamrn@&-~f 
alternative may order any interwnnnediatb, 3e&m ( 1 ~  fi@Wa& Q @ C ~ C I I  fm%$ wf 
stfectiie, arvailable ta f l .  

1Ch; Int~rconnection Agraernent, Section XMIV.B. {J.A. VeI. "rZ, Ti%& rx.223. @t R 

7. USWC argues that the i n t e r c o n n q  fika by %a$@= 

CPUC order contains tan'ns whi& d i i r  from the zrg=rnarits h thh am. 



B -- Ccw~S~nsia%nrs caf b w  

7 .  Ta the axtent !hat the Court must deternine W ~ . F  $ 2 ~  CRiC ~zskd 

the A d  in irnpashg the right far CLECs 9,8 pick and chaos@ taMf tbxms, I&& CWR mu@ MVWY 

this issue ck novo. U S West Communications. Inc. v. Hix, 936 F- t3, ", $(& Gab t B&P$ 

2, The Supreme Cam upheld &e FCC's "pick lrrd &ma&" w@4 &&f mzm@ 

requesting carriers to "opt in" to rn:erconnection, tmhtmdIzrd efemerrt, Pfid r@W@ am~p@e&g% 

in sukseqiently approved interconnection agreements. -ah,  

366 (4999). The Supreme Court did not consider ar d ~ w s s  tSIs abikiii af mqu 

"ogt in" to tariffs. 

3. Both 47 U.S.C. 5 2510 and 47 C=F.R. 5 51.8im $o%@rrr a~tlg c m-&~she* 

carfiats ability to opt into iriterconnedion agremsr-IB @nteW htrb ikr& @I& A#- %gi;ddi 

252@ provides: 

A Iowi excharige carrier shall make ravaitaibk any bt5$&fwm~#w, 
sewice, or neW0rk element purauided rrrad6~1 a# ~ m l ~ m ~ b l l  
approved under tnk section [Secticin 2521 whi& il B ;W W&J b 
any other requesting teiec~mraru~sir=;aPidn% mrrkr @pa@ W m f ~  
terns and conditions as those praviW i ? ~  Ai& @m@i~%ir~f, 

47 U.B.C. 9 252(i) (emphasis added). A tariff is n& "a0 agm8mnk opsrrao& 

Section 252. Indeed, a taiiff is not even part of the Scdon 232 negclislEon ;srW 

arbitrstioea process. - 
4. FCC Rule 809 also allaws mqueaog la;?~i&m ~nfy to apt M k D~WCY 

{a) An incumbent LEG shafi maka wz+ibl&i f u w @ ~ m z b @  
a* w 

network elernerrt arpanyemnt conbiffescf b myf~m@fi%plrf :@ # & &  
paw that is ap~mved by a slat@ mmmk*k pu%utlmlas I~WM 2%T$io 
tho Act, upon the same rates, tErm.5, asar,d m4HKms as ma%@ gmd & 
the agm@mn@nt 



47 C.F.R. 5 52.809(a) (emphasis added). 

5 .  The statute and FCC ruler do not pennit a f%qt$as:rrl$ m?f~@e :@ 

into t a d  provisiens. 

6. The Court finds that all~uvjng 8 CtEC EM6 Rm txMugW rn 

interconncctisn agreement to use a 

or price that is covered by ttic agreement V I Q W T S  tfie ha. I M ~  is b w ~ , t e  s& 3 

tha padies negotiate the! terns of an in.iem&rr&a 

terms that they are not abie ta 

agreements '%ypasses the Act 

Congress has established." 

F. Sugap, 2d 1457, 1978 (8. are. 1999). 

7. K e  Ac'rna 

themselves the terns of 

negotiate in good faith in ncmrda - 
and esndieians of agreements . . . ." $7 UbSsCs $25 9f~X21, 

parties car! valuwtarily nqntia 

standards in Sections 251@) and (c]. 87 U.S+C, $252(8), 

are not entirdy voluntary; r 

i m p s  terns. g s  C~fo. Rev, St&. 5 40-3-1Q2, 



interconne~on agreement which the incumbent LEG had the 

fndeed, there is fMle incentive far carriers to n 

favorable tar# than the state caratmission imposes, 

8. Furthemore, permitting CLECs to "pit& o ~ 8  

provisions may undermine federal court revi 

Telco Act. The CPUC in other proc 

lrrr v LCG Telecsrrl Group, Inc. r 

interconnection agreements a 

suhjea to review in fecleml court under 47 

were accepted, the CPUC and 

review of ii~terco~nr~ection 'lams \%at were apt@& by s 

federal court review sf intermnncc?ion obi 

simply purport to appiy the Act in o tar'@ andbar the4 CLEc& -t3glilxjd lb%@ 

favorable p~-ovisisns, in a b 

arsvisioned. 

F. Supp. 2d 1 4 59 (11). Or. '1 999) suppa* the Cau&% $laSETIn@, 

decided that the state commission's re 

that the state eornmissi~n had decided 

esrnmi~sion had fixed for those eiemen 

Tins Court stated: 





10. The CLECs have argued that the non-dischinatian prauf$i@fipL ef; 

47 UsS.C. $j 202(a) require that they have the right to sekct any pmuidan in % t&dft, 

That provision of the i 934 Act, however, ger~stally governs; intersate, rralt iotnsu#e, 

service. Also, Sea-Land Service. Inc. v. ICC, 738 f.2d 131;1, '1377 (D.C, Ck. .?DWl, 

iireld that contract rates approved under appropriate commission pmcedtrras 64% eat- 

"ia?l?etently conflict with ;a common carrier's duty of nondiscln'minsaabl." -% &g 

r m t i v e  - Tslscom Assn. v. Fed. Cr~rnmunimtiona CarnriK~, 938 F.2d 1058, ?*j@9 

1% TG the extent the ChECs am canmrnad that tfi@y $h~wM flaw& an% 

sptisn to have availaide to them a generally-ilrdibible set aQ terns and cgndi%fcarr$ 

governing Me provision d services by U S ~ V ~ ,  Me A d  provides this %o them in 

of a Statement of Generally AvaiZabl 

Mor@ovr;r, if the CLECS wish to have a hMtem ima 

Efgfeemenb, they are free to s e e k  a 

12. Accordingly, the 

pr~3ivision~ of the interconnection agre 

incorporate tadff prowi&ns into their 'ante 

errd are VACATED. Judgment shall be 

MC!, Sprint and lCG on the Secsnd Claim for Reliafirr Ci~it 



vie. 
CARRIERS' AGREEMENTS WITH USiWg 

T. MCI challenges the CPtlCs dedsiern !Hd&ifw term in i& 

Interconnection Agreement allowing MCI to choose ind"nria?llual pwts%aas & ~ m  USWC5 

Agreements wWh othar new entrants for incosy;\8faZian iritQ U b  ac$ Agril%mfit, 

Specifirwlly. MCI challenges part A, 9 20.1 of its Agmrflent whk:k o*i;nai% p~~we:  

g(a~e~nnR?flFaI 3LAtkaoq crtr w@i'IW [Sdl!grVJb~$j, 
ta?'k? Qr ia,~tf%%i~c~~c&fi& fa ~ T O V ~ ~ S )  %@r"d5a=a) aM@& by gt& 
Agr8eelmwit in accordance IPdj& E~-CT~%YT~~% ar ~&n&&m t$fiffl1 

P,greernanQ fa refled any sum 
c~ntaind in such tariff 
date [MG!] makes ouch 
Itlzm of thk Agreement 

:.A. Vo1. 3 3, Tab ,I 28, at R. 26160-264371 (emha$a &MI, 

2. A.fP~er initial@ atd 

ogreernen$ as set forth in boid a 

decision and ordered +ih t  t 

1 &reemen? with U S West C~arnrnunica!ions. inc., DorAet Nu, 96A-3E6T. b~%a."i w3 

C97--858 at 8, @p, A art Y (Gab. 

28 '1 30, 26 4 35) (*M$'l &!&%&art ,Ordar"). 



-- __-__-_ ----- -- I- ----- - --- 

3. W~en  the CPUC initially ruled Mfat the int@me@w&& @2 

must penit MCl to ckoesse individual provisions from other agfwm@B%, fB& FCCE 

- Rule 809.47 C.F.R. 51 -809, was in effect. Rule 809 inmrpreted 252m ef M pa 

require incumbents such as LJSJVC ita aliaw new entrants lb c&r;~aa i@Wrefai 

proviaiorns fmrn other agreements. After the CPUCS 

Circuit vacated Rule 869. Iowa Utils. Bd. v. Fed. Coma 

75% 801 (8th Cir. : 997'). Relying an that decisioa, 

and struck the wards "ar agree 

br~wght this adion chelilersging that ruling, h e  Suptierme 

Eighth Circuit's decision and 

tl,S. 366, 396 (1999). 

B. Conciaes4ons itof Lag 

this Court's de novo rwiew, tl S West C~mmu&d 

19 (D. Calo. 4 997). 

2. The CPUC en& as a m;lf 

lo choase individual p~i'cavkions f r ~ m  USrlPdCk sgr@qmn% 

3. Sedisn 

"pick and chaose'~rawision, require 

available any ie*sterconnectican, semalicer, of nehwtf: e 

agreement appr~ved under thi 

telecemmuni~"rions c:arrier upon the satm 



8 

FCC interpreted 5 252(01 to require incumbents %a make avj&&bf% 

unreamnabie delay to any requesting telmmmunbims Ir;%sWf P* 

interconnection, service, cr network element amngementcM B ~~yagrnkw& - 

to which it is o party tha! is approved by a state tommissi0fl) pvrswe W 3 B2 @f 

Act, upon the same rates, toms, and fond it ion^ as thdse g~~i%zW~f-i in tkg j. C" 

47 C.F.R. 5 51.809(a); i t m i  Cornpetifion Ordsra 1314 Wia BllB pm&m 

exceptions to that genemi provision, where Me h w n t  c&n prN,%t f 4 j  me 
01' providing a pafiic~!ar icitercannertian, servicc, or 2 k n r m  10 vt* fqi&$t-!d>~ r i ;~ - 
ewtmrmt are greater than tfle costs af ptaviding iZ Xa -@m gmfsqz~ &qg wwai@ 

negotiated the agreemerit: or (2) that provkbnirq Uw r r q u n a ~ ~  in%;eannar@an. 

,%wiw, ur e1crncnt is not tedidrnlty lyt%a&lt.. 47 @.F6W. $ sj.eas(b), 

4. The Eighth Circuit vzated Rule 809. linrlrng rtkww now 

enbants b hoose a favorable provision of zn existing mt~r~~nmcthur i$grpnnw?t 

whhout awptinp the carresponding tonrxssions mads ic incu?lbertr by tt& c h v  

entrant who megoliatd that favorabk 

proass that is essential fa successful negotiatinns? 

(8th Cii. 1997). 'Ex Supreme Court reversed the Etghlh Circuaa dB- arnt 

r~ininstated Rule 809, holding that Ule rule "tracks the pemnenl swlufw iengurdi! 

almost exaclly ." AT&T C o a ,  525 U.S. at 296. Ind&, Ihe Sigramc C-3 can@+&@ 

tt;latt Rub 806 "is more generous ta i 

wake of the Sup~eme: Court's decision, at kast one other dbtrid eaud b@z twtd thug ~ i r i  



interconnection agreement . m n  contain a "most f a v ~  

Commun., Inc. v. Jennings, 46 F. Supg. 26 1004,1027 (0, A&, 1999; 

5.  This Court must foilcaw the Suprema C15#r*tB$ da~~10ltY1 an 

FCC regulations reinstated by that Court. _See MC.1 TeZel*$! 

!Nest Corn~mun., lac., 204 F .3d 1262, 2268 (9th Cir. Ma% 2,, 2aQO); 

@ornmu,~icaPl;ons Svstsms v. Pac i f i cH,  203 F. 

GYE Southr' Inc. v. Monisc~n, 199 F.3 733, 7404i (4th CIr:, $99Eil): &g 

MG1 Teiscsn~rns Corn v. BE _ _ h _ -  

Repait 81 FPecommsndaGon at 32-33 {M.if.D. Pa. a p t  14. 

1' 4,28466, at "1 1 (Vd.63. Mo, Aug. 31, 1399); & 

C97-6V-90082, slip\ sp. at 5"JS.D. &r. '69, lw) 

%,st Cornmeen.. ins;., MQ. 

4 8 - 4  4 (0. Mirtw. Mar. 3Q, 4 9993. 

6. USWC asserts that k4CPs &atI@q 

that cee=bisse, the "pick and cRossem 

CPUC h iwmnsiaent @$I S252ji) and Rub 

$7- 



prior to the Eighth Circuit's decisian, that prav&iart rsamp8kgS WX 

7. Therefere, judgment skaif k ontame M favat QC &&Zt @f# #g 

af its Complaint in Civit Ptdien 97-D-2047, and this i s s e  %i.ii~iF b %@ W 

CPUC. The CPUC is directed to reform ~ecfi'sn %0,1 rsf @I# @t%W&4;~*&@& 

to canform with the original language appmta by tE?@ CPf4Z mkR 7~3% *- 

tat choose individual provisions earn UStWrC's m m m  Q M ~  g i b ~  =Wex 

CQNCLVSION V@II.= _--,, 

is GMNTED BM PART BIND OEIQJPED TfB& PART md8tdnk wkbl#hk GMw; k a 

FURTHER ORDElREG that st@ Secand Chi= ~ Q F  Reta~t :~n c@dt A 

asserted that the, CLEGs sfrouid nul %Ih%d ta "*pM a#& 4-w" @%ad&@% i~ 

Plaintiff USWC and against Defendam ATBT, MCI, Spri8kd%a ZCE W IW I@@mfc%~ 

rd) gy%Qa>fsg,< @y,*@Kl &@T 

W@ 

provisions into %he intererannecfion agmemnW- 1% h 

i f3  a# b$G% 

on Cou~iri Twelve of its Complaint in Civil Adjm 97.0.2647 &nd Q S W .  



language appr~wed by the CPUC which gave MCZ g$rc q h t  4D 

. provisions from U S W ~ ' S  agreements &h afkr ammw t% 1& 

FURTkER ORRERED f ha% the fhl& Chm Rd$M if$ $t=Ciir%$%, $$??L@- @$i? 

requiring USWC to resell semice~s ati$*ady %u$mz ta%hWW 

FURTHER ORDERED W& m i t i  S @ W E ~ %  C&& %%' Rdw $$ "ff=@c?$k @$&, 

Claim for Welief in 97-0- 1667, end the Six& W Fi,&%= 

FCJRTHEW QUEERED that 4ldOGmW S V U  8& IEMTEAED & ? 8 ~ r f  3f 

Plaintiff USWC and against Defendants AT&?, MCt;, ,%~@-tst fin& iMFmbt-Zafi uk; @re 

remaining portioi:s of $it3? Third sad Sv.&sm Q&@RB $S R&#+~%7*&$52+ W P&k 

Claim ?'or Relief it: 99-P-1667, am5 %.hzI W 

that require USWC to p r ~ e d e  

or "iinfomatic3raaP' aewic;ci%, s t la  i319 vak@ W 

FURTHER ORWiRED 

on Count One (;79 its Crass Claim W Ch4 @P*&~,MC 5- 

against USWC. "bhe @tc?ric of Cowl d to %& $r*w$@ 

a !@ mH&$ w irnE*&T&T & @ d * % W  

require USWC to offer tcs AT&T con tnc t  *ma trn03gp&~-%rc& fa# rgwh i@ a ~ ~ ~ % % i  



* 

FURTHER ORDERED ahat JUDQSSlaEgT SWe315BE +@ &%%Y @f&F&Y 

on Count Tvm ad its Cmss Claim and Cauntwah Ear Ck4f &&. 193 &@gm 

- against USWG. The Clerk of Court is direE=t& ta RE.=@@ @%& -&%?a@ Cab*% 

Pubdic Utilities Cornmissian. who is directed -t& m&& &@ &W:Mk & 

specified io th(z Local Corra~e?ition CSrddr lf &i 

FURRrIh'ER ORDERED th 

Claim far RsdieF in 9%-D-2096 a n  ifttSB#M= IlH PART*@ if%@ MliL&g@ %W t&&y 

challenge provisils~as of the iritermnne~ q ~ m & %  %%ti%* Iqgm & we~jg 

9W@ 

BdS\NC and in i'avot taf ?Re CefendaflQ A'T&T, W3 3ad #@@$@ rn~img ~%flk3#%# 

of the Sixth Claim for Fielief in 97-0-152 am$ tW F* G&& $B$ R&& i4d.0 tgiw 

allege coiiocation issues. $f is 

and keep" rr~echanisrn for r e c ~ ~  

FURTHER ORDERED thqt t.h 

Seventh Claim far Relief in 97- 





IN THE UNZTEB STATEG 08sTAfr 
- FOR THE DiSTRff="$ OF GO 

Judge W f ~ y  Y.  BBB~@& 

Civil Action No. 97 - D - I52  $C;onsotfrb&W d?~-tt$ CZ&k AB 
9s-e-2 667, ~--D..XMT, %T..u%as;Ti @;and a ~ ~ ~ ~ a * g s ~ j  

US WEST COMMUNICATIONS, tNC., a Calsr@G~ r&mmt%ff~i, 

v. 

ROBERT J. PitX, el ai., 

mmmH 
DARK FUBER ISSUE H a R D  AT i).TmRf%@ @M mgi@m@&g$, "2iM 

+*3- F--W-*-V--*-W&+-~?T- d-& G S  

This case involves the Ptair?t%, t35 &"@at mrndl@l~@,  I&&% C"GB:"]% &ftd 

the other parties' efforts to ctrztlenge certain i~rterwnn=t&~ ~q@wfilar &~$@wwl b2 

the Colorado Public Utilities Commission ("CBUCj p@fis@Sa@ tW T@l&g B 

Act of 1996 (hereinafter "Teico Act*). 3"h@ T~#cQ &Mlm4*&b $@aW%CM ~ w F  

telaphsna r;;ar'!sts, ending ths 17iilnapoG.ts9 that 810Rid B;$b~*&h@g @#;ra3~&44 %@ ~4 

excharige carriers ("LEGS") and stabje&%d Bnasrnb~t%% LECt &I g@ay d%f d m @  

intended to fsciritale market entiy, induding k& &mh 4% a$LG, 2f~3t@j"w 

are wmpetitive iocczri exchange mrciam {*CLEC$"j #h& m k  b 'm 
teiaphsrae market that has be@n histafiwliy m~Wf.dd by US {Ti$W?,, 

Under Eke T@lm Ad, when h ! e  pwf.i#s w%res rrwshi: %@ #@@& &g a %i.i 



provisions of intermninection agmsmT"ats, W CWa 

252(e)(6), a i a ~ r  suit was duly fited IR ihid 

the CFSUC's decisions were cansisteni with kaB@ T@&@&Q. 

The current actilon befare fhe CGW @@%@% &w% t>SW;-$ $& I% 

requirement of un 

1. Dark fi&e 

fiber is "dark" in the se 

to be activated for use in t !S .C 's  wa&m&, 

it with electronic equi 



that USWC unbundle dark fiber. Section 259 @)@') of M@ &td P@qGm% f&&%3 

access to "network elements" ow an unburrdtad basis. SwcDmt&- USt& &m$% IMi 

dark fiber does not qualify as a network etemrtt under ti$@ &laz 

even aflows ulnbunciling of dark Rber. 

do!m ta a request %r exclusive use af net\luogk c@p@~%y t!3& af%LVc k, 

meet its owr: needs. USWC cantends that 

compelitors will constrain its abilty to Palfill its st-raW!~Q .o$Sgiirr 

resari. 

4. USWC argues that the provision 

availability of its dark fiber also vial;4tes it.\@ ?eftas Act, By 

West would be revealing 

operations. This is proprietary in 

abi1.Q to compete wMloUld be 

obtain access to this informatttlon. 

MCI argues that cia&: fiber is a 

!Q USWC's dark fiber under 

Count Sk of i t s  Com~giairtF,, and AT̂ &'T, 



requiring MCll'aVBT to provide rec!proc=al access te their d@l& hf $@ @3re- 

6. SpecificaiIy, ?dCI and AT&T chai9efige Afidwf;yr&@I 6 4.2 d 

Ag,roements, which provides as f~llorlus:~ 

Pursuant to the RFR precess descsribed m ibis &jtM=tL D %%+ $*a *m a%&#% 
fiber is required ta he offeiaed as an UnSundtd N$&W E & ~ w ~ P  zr? @@J , 

Tt-ansrriiasion Media in Colorado to MC! urtzj&f 3 34%~- -w@wWg &f 
arrangsrnent provided, howev~r, t h ~ l  ir! &B epii%Xurt: that ?~$cf W& mds%@*$ a?%%., 
if any, of i4nused iransmission M~dia it, shott mk& %a& &%mtB &gi*w&% wLt$*&i& 
to USWC on the conditions iwf~ded in thi-i; $act& ah+$ #$ @@#i*@$ $@$@*Z:,Q~ 
BFR process. However, MCi is nof tegur~6& to m k &  O&&@:iBk &I& Q@@$&e 
Transmission Medra anti! it first freceivr;~ at%%% ta m W  ksr .s #% 
of this SedIon. 

7,  Ra?.her ttnarr require % ~ i a  jsnmubi@ ~jfi;k;Fu~@& I& 

ordered MCI and AT&-$, ilnsIer the& respcW A $"$j# fiwi&gf r&$ggj 

prc>ce%s, 10 submit; a detail& wmen ,requ@& @a& Gme {My 

a pa!%cbelar point, UTNC then has 121 days let k *&G! P~IF ,$R%$ *a%q @ p&W$&$y 

analysis of the request. If USWC ~f ic lu$@S ith& MGi W Zpf E!iTf& f @ ~ @ t  D E%%RfiMQ 

feasible, USL'VC has an additiartal60 days to p @&GI @P ,&T&T W% !%ma kt 

providing the dark, fiber. 

8. On Tuesday, January 1 8,2000, bas6 U ~ R  % @ ~ @ r n @  C&kfl3% 

decision in ATlkT i 9 l a y Z  i,owa U t m . I  $26 O.E+8, 3@ (?-)* t&& F;GG by.$# & 

revision of Its Ru!es specifyin y t ha partian of the M ~ t k - ' %  Tea ih@i@p&@~~ @@B4vwka &&i: 

ILEGs it%ust make available to mmpeti&;rts. f hs FCC ~@Qu~@&B tk=gG% m%%O& 
uplbuncfled access to the local Imp* a Ravisbn srf tk@ G 

Specifying the Portion of the Nation" Lami T ~ l e p h d ~ a  New&% $@edBr*&%$ t ozd 

2The MCI and AT&T Interconnection Agraemenl$, am thud %h$ @md@@& i~ 
each, are identical, 



Tt?lephsne Companies Must Make Available to 

f200Cl) (to be codified in 47 C.F.W. pt. 51). ih its Thin3 R~epsift $sjn$ ara@r; t&z 

Cs~smission, recognizing that its previrsus definition 05 

R1~pot-t and Order did not specify whether 

~xpEicitiy stated that "[t]h% Tt~ird fK5porf: and 0 

include all' features, functions and capabilities is 

dark fiber . . . ." g.. Consequentty , 

fiber as one of Pis network slerne 

until Mw 17, 2088, 

. G~ncBassi(15,ns 6.t' !..w 

?. As stated i 

qualify as a nettwork element under the Act+ BWQW tM& Y 

Commission's compliance 

Court reviews this issue de WVQ. 

Supp. 'i 3, 1!3 (0. Cob. 1997) (foil 

S=%, 879 F.2d 789 (10th Cir. 1989)). 

2. The Teics 

used in the provision of a te!ecammunim~onkr ~ntf~kasep~' 

previc~usiy noted, FCC; Rule 31 9 was rwiseb to 

wetwork elarngnts that kECs ara r 



"[Ujnbundledl access .Yo dark fiber is now flat only rn@~&f~l l  *W fk@ AEt 3@t 

afirmatively required by it. . . ." &I 

G~la ' tm~ i i i~aB i~ i i~ ,  2000 232273, at '5 @t'n Cir, &litsf, 2,ZjB3@& T%wku $ f h ~  PG~ 

US\!GC1s. position is now without merit and t h ~ t  PliC? $ad A?'dF: 9$& @Bt@&I %& &4*f~$$ % 

WSV\lC"s dart; fiber irnder Section 253 jes) af t h ~  ' $ ~ f c $ i  P%GF <@&@ g@@ p&2.+$%t*3~g fa &j$$i&~.? 

31 9(a j relaf ing to ddark 'fiber b w m e  effe~Ii.re an Fdd~sga i3  2OlQg.. 

3,  7he Court also n ~ t e s  that avert be%% Ck& RX", r4u-!;:~$ %3 &)@$@3~r1".3'4$%@ -,. .,.. 

dark fiber, the vast majority of federal aistrid @&eisft,$ fi?ic@d ~ l i &  "~EI'.'~;s $$$a% ix&%@ I@%&,$ 

that dark fiber is s nehwork element, tndaed, af t&e $&a&& ~ i l k ~ i R I  WE$I% 'R!:$ E t ~ u 9  

decided the issue, an1 y one has fuslnd t h ~ t  $ ~ r &  RMr kg $%i$ aik 

dark fiber is a network element. n q a d $ ; ~ @ ~ ~ & r g f i & @ a . % e { [  

'Telephone Co., 79 F. Supp,2b 768,763344 (EQ, Mfp3, t ~ @ ! f ! i ~ ~ ~ ~ ~ ~ ~ + , ,  J$&&, 

AT b T Coi-B., No. A-I-97485, zf ""t 318 (O,M,D, J@f12 8*4mj: %ggQ~&$&@a@ 

T e e n @  Co. Q .  AT ghJ&? ?4& BTakT27$3* %q&$ 

6 





nebvork elremenel. Befiaying access to a netwarbr, ~1@t?>&t.tt ta whkh kS2 k $%~&g 

srrlitled is incor;sislerrt wi:th the basic p u q m s ~  QX the AG~")  (@nuip&@%ks O%J~%@]-" 

7 .  Accordingly, 1 4 % ~  Csirtt ho!ds that fhs CPWC wd@&&&r? q@k?@a -,, Pdic$.I %I 

requast dark fiber through a BFR process viatafezi fhe AG$ ard FCG ;.6bg~&&'i@@,d. %-k%at, 

the Court REJECTS Attachment 6,s 4.2.+ ~i ths;e MCfdA'T&f Agt@~~w;n&% a g~gg~g 

that O,r'?ose ~ ~ * O V ~ S I O W S  make this finding. 

31n its Updated Proposed Findings of Fa& am C~~r;lPw%iif*)fi% af b t c u  $$&a ~%,prfi $8; 

2000, I!SWC argues that the FCC remgr~lped &lf&Gg CC,w&C~ & &&m %cast 
upon demand to any and %It dark t ikr  in an ~~~~s n#&m& m&y P ~ X @ E ! $ ~ ~  *M& if$@ 

that argument, and quirk 
Qornrpetitio? Pewisi~ 
~ N s v e m ~ r  5,1999), 

condude, however, that for a lirrnitatigrr m &fk fi&W &' 
'Is a Pike& and braseeable tf7wA to ssl m m W  LEG% $J . . 
a carrier d last resoit. 

id- n352 (emphasis added). I find akihbjugh it @&%& $a, kj%*C b& ~92% 
demortsWatsd that unbundling dark fiber Zhr@a\gns Jhek awrgy t~ ~ 8 4 H @  
carrier sf Bast resort, There is ncz evidsncs gf 3 kik~ty @MI$ fam%@%&B& ti~g&%t I@ 't;&FNc% 
ability to provide service as a carrier af task rerod. C~~&gJtrn[iy, b$$WCi. r ~ @ l & %  a 
without merit. 



8. The Telca Act specifiall!/ excludes new 

ar;;cess to urnbundled network elements. 47 U,S, 

all iuwt oxdzaiqe carriers) 47 U.S.C. 5 251fr)f3) (leguierr 

io u;lburrdJe rwelhorbc elements). Consequently, MGI 

p,wvide ax-esu; taj their dark fiber to USWC on a r@bpmcaf bash' 

B, Purs~ianl t~ Section 251 ( 

access to the righais-of-way of such carrier to mmpeting %eke 

of the Te162 Act sup!mr! the CFUC's dccisia~ to require 

Section %24(a)(5) of the 'r61c~ A 

purposes of this section, the tern 

incus~ibent Boczai exchange carrier a 

an iLEC as defined in Section 25?(h). 

provide m~iprocaY access. 

9 



10. Accordingly, the court also holds that the CPLiC * k s 5 m  ~QKZSW) MGr 

and AT&T 20 ctffer their dark fiber to USWG an s €eci@m@f milt W8S a & @jg~g&~ 

of law. Thus, the Coufi REJECTS Attachment 6, f'j 4.2.1 @$lti& MGt.<krfr"&t 

to the exlent thet those provisions make this rinding Wid ~fiQrjhdg%~ir frt f ~ r d t  %Y ?&gi 

on Count Six in its' Complaint ant! in favor ~f AA&B Go C~orlrt f%f@ ~ f t t $  =~f&-@&&d.ihs 

and C:ross Ciaims. 

; 
DATED this / day of Apn'O, 2000.: 

BY THE COQE*$: 





Count Nine of hdCl's Complaint against WkYC in C 3 % !  NIDI $ps&$@T &&%m3&?.jr 

the CPVC's decision requiring MCf to establrr;tr s mifif df int@rlcmwW@ %-% @ $ ~ h  ei= 

calling area where MCI intends to deliver ar r@afv@ Wi k@&1L %5 CQO% Q&$f%@ W 4  

~~cccreflngly, it is hereby ORDERED: 

I. !17 Count N'me of E& Can@j@&t.q 'MCg 

requirement that "RACI shall e 

and receiving I~ml  traffjc.* J R  

1'28,. R. 26273). A point of intercannecgdin FiP] is 

ne'$Crcc~3&s of US\AIC and MCi 

.b&fare the CPUC, MCI ha.d 

point in each Local 

CPUC,igwered the requi 

deeisian to require a pointo 

2. MC1 argued that ifie rrapf:ty a! WPZ & wfiiddr t.h& msu* ~i$+q rC+@ 

that a state comi~lssion must limit a- d@f@@e3~8f.m. .. 
inteqnnedion poiats 



(\rv'.D. Wash. July 21, 

ADMIAJs, s!ip a,@. at 33-34 [D. h2iiinni Mar, 3.f, 3SBe 

technically feasible abs 

ethods. A de&rvnlnatian of te@hr"lir=;r 

number of interco 
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By .the Commission: 

TABLE OF CON-f @FR$ 

1. IN'mQDlJC'nQH .................................... 

....................................... .u* 
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A. Jurisdic tinn ................ 
B. Implication crlf Xr 
C. Inc~~mbent EE3C 



1. MCI sled a pairian for deefmkoq ebtipg ' 9 ~  @Ld!k-2%$ gsq.85  &xg$ec 
Specifically, it asked the Com.nisshn to rfi;c$;lsc t311.t QF@ ~ & g ~ i f a %  %A# :a smy&%%&g 
~elecomur~iciitiom carrier obtain acparc  &GSW t%t rfg&$l;r%=%%~- i%&~~Wa:%q, b & 7 i t ~  i# & ~ ~ ~ C ~ $ W & Y  

access to unbrlndld nevworlr cleomars ~irgXt4tcs s$Iiaf";% 231 253 &% %k c#?@s$4hi<4&% &%% 
oi 1 934, as a.mn&d (the Act)- MCI &a asks t k  Ciw@z&% k~ bd Kmt a wb%?~ $$ufaqg $&g% 

the Act's no~discrinhation r q u k ~ m  rer;iir%s ZI k~cx.irg~dr &&c %& iw%& m@sk$%$ 
~e1r:cornmnnka'iio~~ can-iers the zmm ~5ghts ro & ~ e i h $ ~  w,@&~ <&@ t '32 $ ~ % a g & k a  $i$rc 
enjoys.2 In addition, MCY qccsttt h~ C h f d ~ i ~ 8 ~  &z@ && %e$kb. iI.&f pwp$$3;y i+@Ft "i-4 
kRid parties are not implicat~lcd in the s b  i~ f W&&b~d mf'i.iiit& i~ktwnlt 

2. For the reasons set forth #Am*+ wc ~ T U ~ S @  ~S%&BI Q? h.& ~k@ P 
requests that wc declare that scwiiori 225; (clcf[31 af  th y ~ h % 9 i a ~ d , ~ i b +  &f i:5f B%& i PP@ 
Act) rquiizs  an incwhnt  locaf efitcia~gc C%-~&+P f+vE;Fg'hj. E& @% 3,s &?4R Q@$?#$ %:n %%.$a 
c~cxeernsjl~z inteUecPuaI property $ram ;k %x%*&Y. #a % ~ m & ~ ~  &d* +511&Q~$~ici;3~%h%& &f P%%&# & 

We dcny, however7 MCI's ptith~1 fa tk c x t ~ ~ %  kt qW345 %&ktt 1 1 ~  C~J 
inte9mb.dd property rights of thiirrf pmks -Z*.% &A h@!&&d ~2~ S k i t  & ib$" ir;&&&% W&%e%%k 
elements. Pn reach'ig this conclusion. vcc aha ~;ips@ $8 L -*Q ~&IMA%~w &Y&W&@ i l a $ g i g ~  

United States Disrrict C>OW for ihc Wenctn DitgLticl rtrTet&< f,7;1;? ~sw' t . '  A%&@& 
1 Petition d ?vi6"1 fw kLar",rsff*?i T Y ~ I H ~  CE h&qr ;%* ?%-&aq $?l'k&. %Q &$ J@ i-#4<& 3 % ~  t-$, 

11997) ("RAiion'j- Un March 14 ,  197. 
parties 10 file oommfnts awcurtiog MCE's i?&i& 
Mar 14, 1997). A Sir 04 mmmm3 apgmrs En &e 
PACE withdrew the scscticm 253 plec-nrptiw pmiw 3Jf la* ~ h w *  .%$ $@&+ &* %d~#&%, -Ms :hw-dq;*&@Q 
far Comperilive Straregies, Fdmd L;lw ;and h a  F@HE~, HC3 kt*? Ssjr f &T$, li%'C s%& 8,  ha&^^- 

3 Id. ar 7 

5 On August 17, IW3, tfrc Tcxx% Diarkfi 4%%vl tb:mdl a&~%=vM R'IB~:~*I&$ fk M C C ~ ~ ~ : ? % ~ B  @t>@a-r:.s 
dispute 10 this Cmnrnissim. ATLlr'p ~nght fcviw k$ssre tk yr&&% $ ,~%xP~L:  8%%%k ~-&,&jf @$&4sCrrffjr P-&~P%% -i$ ,gt 
intercouinw~tim agrecntcni rh:rf %%a. ar bi&a~d  crd appe~*~t& $9 t k ~  'F$,%%C $,'*3~6+4&;u % h w o  a#*- L i ~ ~ p  

relationship of [section] 25 Ifc)(J) to the i n r e i t . t e  prapci*y if@i& &-&hp&p~3;I(t& *#ire g&ggse@r&eii; 
intellmtual property ro icicumtaeni L K 5  fw re& irr the t%t:%sgs$%fq%t &&&%R.L: e& ph$gcjr;.& i7t, g g ~  P & ~ W  ibt~&+p 

the FCC's special compctencc." iiee AT&Ty,  5ru?hxbsrfp.~* @$i8silf f u ~ f q ~ 8 ~ ~  g,L$i*w&$ri, A Us CLi"c-,*~ 28 *&. 
op. ar 6 (W .D. Tcx. filed Aug. 17, 19gK) I"?'PxLx~% d:rikarrt RvFrr0fft;;P 3 



we do not &G,ove that this issue is cuh-~-eiit!y preuenf ing s a q ~ t k g  cz~4~r.s &t>"r,~awb~ :&& t~ 
zrmter. the local exctiangc and cxcliange acccss mukcts, %E =a$ to ac?de$Ik~ kk~t @z r%% 
barriers an entry h the local exchange and exchange RCZCCSF wesk&c. 

3. In tSlc 1944 Act, Congress n:~vcd $a xstnx&*a& 2hg @whdia~% f2&c@zi?@%rt&*4k~~ri'~;r 
~ . w k c t  :is as to reinove legal and ccoaamic hy~cdimars EG ez4r-q <&if. &ad $&Q%z'$;~P$~ 
exis:c_d. A, key aspect of this restructuring is to :eqbtiw LXL~W&ZME LEClt i@ c~&;P rq&33s&& 
tckcorrmunicatiasns carriers, among other th'ng5, access ra B G ~ ~ ~ s E  ckia c&% GB IB dMkt&B%f 
basis. By permitting conlpeting c81~rers $0 cntel ~nf;r! mr&GtS ~ ~ I ~ T A @ ! ?  #''a &tq%i%~;k?%% rs:$ 
unburliic~d network elemn?~, the 1495 Act sertrght m i r ~ e ~ a ? : ~  ging-: Og?p~8:tg~$44& $8~&$a@w$t~t*z* 
entry and reduce the existing cornpetjtivc admntag~n* ul" iz~tmhaf b~il! kz3c$gdtg5~ ~%f%eg~ 
Section 3(29) of rhc Communications P,ct d c ~ ~ ~ ~  f2& C a ~ t ~ d f %  ~ ~ ! i r ' ~ ? f t *  482 :!%is && ''$8 

facility or eq~lipmcnl used in the pravisiorr ofa trtia~emprrttftk&k4%~ KGY~%*  a ~ i ~  T4&4&3~ 
hnekions, arid capabilities that LLTC provided by m:nn:. @O rmb f&dky ,~;"f z$~t&fp~@:''' %@e%~$$ 
25 1(c)(3) of ehc Act rcquiicr; incumbetat LEC5 $0 p*vsi: &gw&s&&g 8 c k f & t ~ ~ & ~ ~ ~ ~ k ~ ~  ua-tkw. 
norwdiscrkninatory access to network cicmrsfs ~ 3 %  u~bdadkd kk4% % !e&@%@y k&s&h 
point on rates, terns, and conditions that arc jms,, rcasafir~bk &a& &i%U##k%h~$, 

4. On January 25, 2999, tht: Wr.it~:d Sf&&% S%fp~%z%~,g i:fik%& +'"S&$*W gCt.a-&%'*@ 
released an opinion in AT&T Cmp. v.. POBQ EIfitii"ir:s tiM- b*&ih & YIWM& =#&a 3k,&i% t p f  
the CoM.ssicin's rules.' Section 5 1.3 19, whkh waei 84%@@aj ki &d~$.i~d 4;-*m#$&3@kt@b: B&J;$ 
Repo~r and Order, sei. fobth the mhirnunl nu& &Pr~a%%zk S~@P~"EZ!$ 4b4 &&-@# kZHit11: SWQ 
un&e available on an ~sfiundled kttsis to t i tq t r~~b~g  c%i~f&:m p$t%Wd Eig- 3$? *$k 
Supreme Court found that the Cornmisui~n, h &X~W@~E@ E.&%wH* m&q b? 
un'bundlcd pwrsuant to scctiori 25 I(c)(/3f, had rts), o&%pwajcb gM ",M~@$A&%* *#$ 
"impair" staadard of section 25 1 (dji2)." In a $hi+*& Rxp2rt @rr& g$f&wr @d P#fk:gk& $,k&#~%~ai~,e 
~,f Pr~pased Ru!ernmki?zg, we address& the is516~4 p < ~ k u k  $&EM%M% :W 'rm.qk%~%:- 
and whether any of there elermntr muif he tmbudlcd h I~*#&I drh. "*%%ipqk &-*%*#" - 

standards of section 25 1(d)(2).~ '5Ve found t h t  ;a ftnjp~ck~ry m$w~tk @kf@%;@ k "%&W,QP~'* 

6 The Supreme Court ha\ affirmt-rdrar a~xf l l i ear~  tel dw tma~ '%c$M~& 9#e&~k@~~ w tm+%& YW* 

rrf~31urcs, functions, and capabiiitic\" as qcfatsi  m~licc3 gad b! ikek~ i~~r  &3tC&&&r&hf~ #F t?w$7lt~a:r~& ~4k@prdit %p&~'i" 
Y"'SS"), a d  vecical switching funaims sxk 35 ~a l lm ilZtt;"tg., a l l  %k#yt̂ &#dgsg+ gw+$ ~~$-WFCI  TI:C$ &g ,+&# 6* @::#?, %- 

/ o w  Uti1ifie.v Board, 119 S.C&. 721,733-734 f lB9) iuPbrwi Uijfg~a~fi k%&b#$ 

7 
Intru Uii1i~ie.s Uoord, 1 i Y  SXr. 72 1 t IfF@& 

H 
i'owu Urilirie.~ Di~c~td, 1 If 18 ~"CL at T3F-3B 

9 
f~npienicr~farirm ~f,fIfIc .h-ill ~xrflfpfrlwq f 7 ~ k 7 % $ @ ~ ~ *  ~ 8 4 '  Ffi'iie 3r& +&#)*#a ALPLFW* B'P ;%*sip a)$ ' 



----. --- E$! F&,L$$@ P d e d  C o r n ~ z u a i a f i o ~ l f ~ & ~ ~ ~ -  ---- 

wiehiq the meaning sf  section 25 1 (d)(a(Af if, tttk4ng im& c~&%%~nibs ssx&&&y @f 
alternative eler:mnt outside the in~~mbr:nt'f xictwofk, kzk af a~es%i;; $a a[&% @&=%A %%+%#+ %& *@ 

practicaI, eco;n=n-iic and operatiand matter, yrzc3u&e s iqms@hg CF&% &P&% p*Sb+ *& 
scmices it seeks to ofkr.'"c%'e ed3sify at t b  rsut,s%, fkyl ~k ia~&s% @fdhr F % ~ s &  %%ST& 

jnterp!~retation of se~tlion 25 1(c)(3) and[ tk obligdliuns th;a$ ,mZtb~'4 i&2w:i* i;d&%@Mg 
LECs with respect to the intekcturnl propct-ty rigkt3 asachtw;& W@k @4%@& FQW$~&%@@~ %'&I 
zi-e requirtxi to unb~indle for requesting carrizrs. p~rsa&Et :&%tti@sa f%B[bgL2$.'' 

5 .  Idn its petition, MCL asserts th't eeR& Lwa@lkfit P&:cr k$xs $&B$& CiW& rW@ 
requesting access to iinbwidlcd netwcrik- e-~mxrr25 {*ca~%~mti~ C~~XMW" I:;! ~&$&rk'~'i 

obtain licenses or i;lg~~t-~t3-use ageemnts i l s , ~ ~ S ~ t e d  %ilk g%%a3- ~iWrrli%- f k ~  %h?d$~t%& 
carrier requests access.'' According to ItqCf, at fh rm L 5fd:c.i: 3% pliijic ig $k*T, e k%% z w  

* "-- H-* kgulaknt L,EC, Sonfhwestem Bell Telephone Ct3tfip%$; t S'"iib &T), &I:, &@i%c&$h# * & & L ~ - % F  
,--- ----~i-c_r_W-rL,i;i---aS-+Li--i--i--~~--I., --S 2%" .'7&2 A:-,!-. -C -L;:v* ---- F'C 

DrPcks. No. 96-98, Third R c p n  and Order and F'w-lr Fekhttr ?;L*%S 4%&Wvg%~:d $@i~.f~@a;sir'%g, $%:f".-:k% $;*:a 
Nov. 5, 1999) (LINE' R c m ~ .  

I r) In the UIVE &rnand+ xt'c aiiapcrd a kfififi~tim d p ; p f $ ~ a + ~  B ~ E Y * ~ ~ J @ ~ ~ F : ~ ~ W X .  *&at **% +% 
Zn~ellezr.urnl pri)@y cazegwirs of patent, cqi>rigihr an& t;&& :&-@E kli* fd$i%. 4Pi~mfi~ 44!1;,*1:4+ s- 

I I In the instant Order we a2ctfrminr tiat six4:im ?kw51 i ~ @ % $ @ k k a ~ ! l k & ~ ~ ~ ~ % %  g%k 
LECs in c o n a ~ t i o n  with the indlecwd ppr-g rights cf &it$ @#E& C ~ X ~ W # $  *w9+ kiR $%&&iiiajl. 

Rcconxiderufion in CC Drzcka No, 96-237* %ur- &Ihm~.fne &At digcmt k&$%$&%b,a &&g&4$# BMWp '~&%-?r& 
property rights are imposed m inoumMr EC.3 tr?f ~z'rimr&+~ &!@ @&-ax & e ~ ~ i d & ~ & *  g%: &&P %&, @& 

257, FCC No. 90- 14Q, (rcl. April 27, 2f300)f' "lfljn1.1rflrtcf~p.k~ $hxr&~@ @ ~ ~ ~ $ & f @ ~ - & t k  w#k- "%& SK@@~& 
waunent Is marrdatcd by f i e  difiicrent c q u i r m t $  and c~yusratw-a d.e%:%#tS affk& % % i r i ~ $ % % ~ $ q  w%'Ps&%&z 
Smiom 25 L govans izlter~~~necltim and u n b t l f &  PI&%% tqW&* k&%*%@$ WQ.rj( 
competing with the incunlknt WE. R~rwmt EO .sect&# 2% i@$Mh& %,Xm t4 
aad unhasdld access, d.rler abh, an a naat -d i~ i f i ide t tq  Zcattik $Q$ 47 ?,E% P:, 4% 
:his nrm4iwirninati~~i r q u i r e m i ,  wc find that inru&knr &a'% rr$g~w qk%&@%t,c rt"%*%~ks~* 
cxtcnsive rights cn behalf of cornpcling LEC* ob&itr$fi;ng u n h & d  -xsrqY% m%Mid2karg*@-% 2% $&@6".;" e%& 
wccxsc inmplifzites third pmy inmllorrna1 prop&ty tighb. WC &TW &iiw r% &M " k % ~ ~ b $ " - 8 t @ & &  hi! 
scxdcii 3.59 c m  k a ~ ? s e  d m  5 9  appiiic oaf$ %%nt m ( H x + ~ * x ~ @ t ~ ~ ~ p  w3t@@* +FM%.%gm &&?E.L *W?@W. 
LECs "'public switchoil nciwoxk infrasvuat:t.e, te6hjzfdqy* iwFw&&8W, Wid & f @ ~ ~ @ r i s & ~ # & ~ ~ w ~ ~ ~ 3 ~ ~ ' ~ % ~ &  
ft!ncrGws." 47 ILI,S.C. lj 259(a). kc &a Curilmissien awtlln% irii && bdffik$~fk~#~k~%@~~@.7r~&&#. k%~#%x&~ 
XECs it1 sestim 259 caw ha= less in~xnlivc to &ay ~m*axtm~itt$r c%r&bkik8 M !#@&& Mu%cne -W 
skaing agrerncnts than they v,aiBd c o n ~ i n g  wirr irrtaih"~~c.a~$ahw FB &&% WWb* 4% $+WVLY~ 45 F t fi 
Ir~u.~lmcrure Sharing r3du'cr. 12 r<c Kcd at 5!%%, 5535&3 8 ,  % k 5 6 &&$i& %f&Udliif! sIX: T&3@M %%I, *YM&* PFt 
contains no explicit non J i ~ m 3 n o d ~ ~  rquircmnt. Gi%* I ~ W  &kgw&%@, W W ~w~rni@B."+%g +%W,W bh 
impose upon i n a ~ m k n r  YECs irr sccticm 259 ~frluing L%+W $ 8 ~  p%%~ t@~&~~bi$~&%tt~*~ld &iy& M 

ncccssary in t:e very different context sf - 9 x t ~ ~ ~ l i  251. %*cN~c B b Q  & b k $ ~ % ~ & t a v i ~ i r : % + %  $%,bL k * $ & ~ % ~ k  $ $k% 
nrc under a c-tinuing aild rigt~ous ol-tligaiicmr iu nrgt:crtiare ixt #&P& 

12 MCI Pet~rion at 3. 





t k  vendor upaiz saie of equipnznt or liozs9sErig ~tth~t*&w:~@r 2k mf%-@ c$?& 35s;"-~29$ BE& &w 
comtemphted by the requesting carrier i*k8c1 A pr%2axs %$gk:* @A I& d%3%Ms $& @%%@ %2i &+- 
hteUectua.5 property ksludcd in iful n&tib"o& e k m ~ t ;  $I& t k  @$&& Wg&#@& #4i&y; q$' 

ccantnct law.'' We, rherefczre, agree with rEstf~r~'xZ&tzru lh&~ $@s&W fSWf $&Y%'&-%; ~Wh-4 i" 8 

implicated." Moreover, WE agree with chow C,"Y&~REB~:~#% %~~.:#mg lk$3, ii~%!Fm~f $1 +%? zi@% 
permits us to nufrtfy patsilt or other ~ P I I C ] ~ ~ E ~ &  p m ~ g  F:E&$L' kekuejez ?kd.p;~-~* I$ 

whether ir~tcllizrtua'l property right; arrr Zmpktrec: e m  9q.t get&$ &@fid%@ arpz~.c;.*@--~ &&3+&;& 

contrsct terms negotiated by rhc vci)rXrx+ ark4 L~ut-rxknc fsEcu whc &k+;X&i~ @&*i dy: 
comprehensive Cec'arat inn r q r ~ s r i d  Iq MCI 

3. At the s a ~ e  ti=, ftQwe~er< K% e$f;m6 4bh,~g,. i& K4aLf:f &$Z I @ I I : ~ ~ .  &qkE@@g .:-a@&,&= 
wfi  Elbe able to :~ccst; unkrund!cd r n t ~ f t g k  j~kg&@1& aa.Lh?%gC $&, &$g& f&& -g&~g#&@i % . e w  @tvr 

example, r ~ m y  parties, incI*ditg kge  ry~3pz:mf * i @ M b ~  s&& %'s: ~.&%i~vt 4kC rW+2~-6.~i  ~ L B :  f%ir*,, 
generally, no adrlitio~lal ficensrts rrr fmz~  49iriBG Wi:ji~~md ?iil%.@ & c%M&;%t$@ @2#$&8 @&L% 

access PC) unbundled mt~~fo& ei~3tnSh uiiY&2$ R ~ $ P &  ~ri1%$&%%* %S 4 @@I 1M 8 +#$@&@ 4%~ WE-5 F$ 

the ariginai Ecensz." Even BclEciufh ;:k~L$k9fkt.~Wgr %kc; 4$%? bmgMtik$@ &%li-V%kw&;&x PE%#& 
need for dime llccnscs is much mr@ n;-mi~&l~ rig~n a~k@$ ~4mgd7W: qi%qq%%-' *@*k@&- 
observes that, w h ~ i e  these i~ztdkekud p m m y  &gWs %We w$ea%%&= %%!L 4%~ zr& %p%$$p i2,nf 

the rights grated in the arighzl .r~t%vk'm Lket5~42;~' Stzafg  EM t$% ~ ; & t z , ~ @ & ~ ~  

m y  explain why ccrtaifi inr=rxmPlettz I[,ECr; h:%%tt fit$&xf 8.&@ ~%*%,BT v$$B~$&% &g%%:%gk 
property rights.24 We are optidttic, FM~$~G &&..a$ 4r ,$a&,& %@$ Ye*: @* g+d 

.inteUectual property a -bCtl~icx fa edq, Sa ah i i & l & ~ f ~  *&d vh%& h q + g $ ~  t& MW$. ,. - 
however, we seek to claritly incuwhnf LECs" 4f&bg&$3&% @a*e:6 kg$%%% Zi1$3-fi@a4 j'it &,, #$s"er 

~odiscrbninatorj access 1a mwn& c~&W$F;. 

3 See MtI Rti~im at ?. AT&'? f -<!+~+f~%$i t A: zL&, $&- 2s Q':=+.ic+~r: G $~i$ '$&- e*r*+--bBs .pnd&i7 

Associatian (("CoinpT~t") Camtncnf+ at 4.. 



9. W e  conclude that "mdiietiim~i@%i3@ &%%A*? cw~~~tk kz ti&&?$+ '$FIe&.*$ 
requires incumbat LECs to urn: tbsir ;t$isfl% f r ~  $2w%%k fP&%Fd% &%& %%%@-%-&&3 F% 
each unbund!ed network clcmnt tkcy pmbae* i~l%j&g ~ i p  &:MWIB$ *&!k*& 

jj&. k*;;dm; m$g@p > .  

as Pfre klcumk~~t IXC. In patk~zk~ ~E~&GR% LEZ% BW~$@%-@&P& @@& w &*%& 
co-extensive: rights far compcring c d c s  p a ~ b ~ 4 ~ g  b&%dk& ,Mdka& i. ?&I$% 
find that the nondiscrimuatary I X F X : ~ %  ~Kqgb~r aqG&% &g$ c $k & 4@%$$ 
associated with acquiring uhc m~x35.3ty 2fi$~&%~t&f pkix@w t @? $1@>&~ d@ wxg%$kw& $&%& 
inc!udig theme1ves.U We do xlot rnawtz i &&&&a&? 5-k&li6s~6t$t~.& @k i$:@&.*3' % 
fact, we believe that, through mgnitiazbn, ~higd WE @@j: $i&?$:s && ~ c ~ ~ ~ ~ q ~  

unbundled network elements to r@4ue&t#g ~~e %%kit$;k i%f%&@Mt $~MP 4, 

already pamits it to provide accrss %a e r r t . ~ & g $ & m g 3 ~ ~ ~  k% @~M@Y. $@ &&r& tiW@w&31 &% 

negotiate for addirionai licenss, 

10. We reach this concfusmi, m &is* n'i !tm; dsi t b -  5 p n , ~ ~ ~ ~ & r r ; 4  k Eb't G r l ~ s d r i ? 8  6 2  

choice of third prirty vcndon, ah ~6:ope Q? 

vendors, are well-situated to htc 
kt the best pasitio11 to dctennifht: 

inaeflectual propefiy, to nmp~liI;x,rr: %%i,%I 
negotiate future contracts 10 ensUr43 tf%@ .cfrerl;w~& ggtw w 4$ hk&%& @$m%k% &% 
an element is contcrnphted. f f Zmulirtkwr LEc% %ef@ n# @mW& %@b & kw- ?&@ 

their licenses with tl~ese pravklew as t& jm$&&#%% 

the terms of these cantract$ cxaec~kztc 01% $&vf&s% @f v&&I&M% ' 

provisions to exc hldc usa: by rirqua~i~g #agxkm, & ~ q * m ? ~  w$&$? 
contracts, would be umhk irz- cfctcr4~$:$: oEkn s M & ~ ~ f i ~ j  g+g@G* 

28 kiC 
.requires a close cxaminatiwr 
8 '(citing 5WBT Cornmen~q at 5).  



I 3 I Set? Ad $ 4 6 ~  t ~ t r t ~ ~ & % %  kt 4: @i@i t&r+g&ti~ &:r Blps&#+&k :& J g r j  ik; %,%kg ~ . i % g ~ % ~ $  rg 7" & it,:& 

West Reply Coclmmrc a: $3. 



- -- gee &$&F F-edle~';?I ~ - S ~ W - P ~ ~ ~ ~ Y & ~ & ~ L ~  ---_ . _", _, "- .___ -- - .-,. 
-rW*Pr- 

12. This holdicg k s r  snkilsfies iFd: "m~&isc~in=+Oa~ UMLW,%~ @29%g%g%&% &$ ~3 ?&F~ 
25 1 (c)(3).  Specificdly, wc fmd rhuz this holt%ng ~r",ik-s-=& ~ e ~ g % , 3 d -  $&~&%d kf' &;d3w$ Rh2 9@&~ 
Act,, and is coosi!tent wjEh Eke rcxt, s-tructum, fii%!%W$, it'z~d @ ~ p e  %ri-&7r &-i%l&kt#%-'* T&@ 
@o,rrzfirissiofi 122s previozsly detcmimd I'bt $?e ?@B% Aeak sf p@i*Ma:!~@ k:& i%q+@f$k* 
would not be nchievcd if thc quatiPy of t&c 1m.s~ I# ktfih~~k%$ iilk@atS% ;.;vMri&t$ by _@x&$?&P 

LECs to new entrmts were lcwer thm ~1st t& ii32;iw&&4 kLIE*%l ~ ~ F % ~ I L I  8 : ~  %&b%~f%k?z:. $ 2 ~ ~  
the Comn1ssion dctcrmined .;hat zrrbe pk?z& ''''~a&i&fi-t?@ %~%$i%'' JC,G$%~ i$ b$$$wiv .i%$@g~t -- 
' ' kse ,  the qudicy of -m unbundled ::etwc~.rk ekmw fa%k s& &#tW$C t 1: ,C $&.i.b#%w 3~ RPB$ &a 

the access provided to that element. musk be f q p s d  &kt g&&~% I~Q*Z~&?% :&%$%% 3 % ~  &-t 
element; sccornd, where technicakl: fcasibl;, she eegas 5:&&2&&i r14r~wtk chi&:%%\ pak~'k&a 
by an hcumLwnt LEC must k zt lc&st qua? iraaq~aj@y irrx tb,$ wkd& lhFk~ iw*&*& &+#%,ifqgry.w.~ 
Y C ~  its&" '" Moreover we note rIrar this $=@&I@ is %@%r(a&M #kBR 2 iWc&@ m,% %k7& %%h l& kQ>&cyui 
States Cour~ of kippeak far &c FWJ& Ck2it  w h b  #&, ~wim hkk. MS~W &$ %.j: 
inrpscs an obligation on irncurrbrrl LECs frr Y~_W S&V k$a QRY~;~:  %G %*@t@f@Me m&4k%%%%$% %F 
AntcllecZxil property licemes lo prtsv* ~%&&:wMkje %X'iay%% SQ lk%*&iy% $&*aai&* +w P& 

4. 

tern and conditioins thstt an itctt~4mt L&C @hj&y~* 

! 3. Sctreral comnters haw @%s?tiemd %be %%gt&&*2 @I a @$by7#& #*?I, $%+%$,%:a& 
kcurnbent EECs hr umcgulatcd k z n d ~ h  m&?f pzr &x54&:@ 4%,& wr sg%~&* %@ 4 $:%3W%g& 
~mier.~'' Although we expect that i l c h n r  %&6t. wilrr&a& ~9 ia~a*%@ f @ & s a G  g*_gy?wli+ 
rights for competing carriecs in kecpittg with chair i&$e#m D ~ W B  %W$ iec.c*@&Y bdira$& 
we do not in this order specify the m r i a  by *hi& 15ry R%K@ $r% %." i(@%~, *@,@A&%%% &A& 

- 
35 

?he language of the sljtuls ia&mfs% &&E Ci,is,t$#~%@ e<*ifs& %%Xi% k&;w@& % .$&% $+, &M+ 
o\~emhelming economies of scalc and scope dm ~3 it&%# k i ~ % %  W M W ~ ~  &48, % * @ R W %  $~.4.~WX;irn 
compedlors melst be penniucd to shzrc the himc6t.q td the%?&w@&- k* $&wig' bi%m~s;ii*.p.* #w,+ &p,s$i; M 
Order at pua. I 1, 3 16; MGI Pctitino at 8; AF&T S;3rv?&mss at ; $. 

.I h See Ln?c.ui Co~t:p#itioa P i m  Xcpur 6%tddi$# $ % t ~ ,  3F 2 
17 See AT&T v. UtJI A ~hrrrrlir, Y% 3%2T 31, %bL" $97- Wrf ?$%I B * ~ i g % &  #,w@&w ~"tils!i'Bl ,, @f %$ 

WL 1 186253 (4"' Cir. Va.)). 

38 
Set, R.R., Sprint Carnnsnts at 10, khij 4Patt;;;lrr~ tgifa~rzwigI~j I ~ G  di 3, EGidSlefw$G~7 ,& % 

19 The Four& Circuti rr=;y:hctf L !  %m~e r ; ~ ~ ~ ~ : ; i ~ ~ ~ ~ f l ~  l@W% 2% Bg&$ &&$. '%% P=L%%L-~+ F ~ S L  

rpcgrdiations mjghr not bc wccessfiri in c l a y  fn%kzr,;r- if bP&C&'&$l?i&9 kk ,Z.  *k%&b&r,w i&td-%~s~kFq %3%t~k% *%KQ 

impose an ab~olurc duty to ~iovidr ichtttrs~ &ir;rr&t%$ L&*M tii 2h.q g&W 4* @k@&$ #$$$.gw%%~ [I~&&B@R :@&4@&& 

Still, Lhcc musr k a duty to ncgatiakc. Osbm1yx* 2% A@-$ $d .ip $&be%@&@ m T$%-:i.$,$@;i~~~&kz #@b'%d!ar 

would be igncwed." Sen! AT&T tr flc-il Ailwfic, ;tr 'Y 



.- "- 
12. We recag.nhe+ 3% a$azfib&& WPP~~TM- @$&$* $XU&%%~@ ?$ &$?* $ &$E% ~m@:~$ 

extend &kd-party iatellectua2 gwpcxtg. bqbici f t ~  gew&&iig @&*%.*' g%~$ds VB~ g$$p+q $tii.,$+ 

A~nerilech and other cnnmntgrs ahat WE &  IS^^ &w&.K%$ $@ s k ~  %F@ ; ~ @ i i r ! & % ~ j ~ - g @ $ $ ~ -  
of third- party ~cndors."' Out drnr~&n %&W$V @@$R ~kk F@.&&$;s~ $,&% &%A@- 

pariies. R,atl~er, it requires i~cu~~&&fif LEC5:Sp @$@ #$st $%*& c&@r@ !&% ~Fe+j,.q% %%&& 
htellectud property ~ights arc tgwfglb G%$w&& stt+wF@$ $-%a&$%.. *%& ;&F M% &**8~%@:$& 
cPaims that section 25 if c)($)'s "~'lt;~rdi~rtmi~~~~y & ~ ~ i % "  %**~#%%@# &p&@2@ ~j<@jf @A '&@w@E 

&ECsl property -and not 10 pmprty @ti@. $ky. &r m4 k%%%+ -$a-& I&% &fkM$cti?~d$ @47wqg$"p 3&&~&$ 
no bask in :he statute for ?&is di~tirrc"tbt~ @W l%%? d%: m%62M$# lh&t @k%g ?2s~%@% % tg%w~k$$ 
into ow riles w~uJd k djF;tl;$%, if mr r:tpk;a~$lik, @; ff g~w9h9g.5 &%%&# q#g*A% %-, 
lease-back amggements dcsiguagi $akP2+ &> :a-k%* t k  g&Mq~@-ik3~% Hps%q$ #& ;h!1 

4 0  
5ce MCI ftctiriim or $3; ,&y&'f F,Lte-q~~%~a;n~ :# ~k $,;-~%w,%f ~ ~ ~ ~ q ~ ~ ~ i ~ ~  : ~i 

4 1 SCP knmitcctr F.~~tlaf:wtri. 4 ,'?LO 

12 SL'P A X ~ ~ W J $ %  t'ml\m&nrs A.9, db;%!$-i.u?& 4, ,%glr%ss+g.?f :-F. "B#%!$ !, $ .*ti.,,f#+$criaa 2; 

43 SCC Ad ct%%/ik%l <k%%ltin+%% 8; 3, gki@;is,&r~& $&pb~ % - i r ; v i . ~ ~ ~ $ i 2 , ~  $3 4 



cifnier to use the element for the s a m  ir5e5 at; TW ~WUEI&&~ &-f?T %k & ~ % ~ ~ ~ ~  G@ FPCS~&++~ 

caxricr intends to usc the clciimnr in ;t i.Iifl'6rwtu: rrf*mf f ' ~ - # ~ ~  @i ~~~i&*dh~&r"r?8~a 3"1:;& +% e*gJk& 

elensent not coretcrnpl&ed by the hr='inkrsr LECs parek%rbf i%:c&t@lF-, :q~z*MgI:'~*m~:e 5; 
S O ~ Q  res~~lonsihle for obtaining ahis right fR%m $ 4 ~  ~cbdbk. 

lk 

17. Nevcrth~lcss, \qse rect)~aizx: EI:~&, ag%r IKB $$rat wL- i!~*& 3ie: ir?~1t G C F & P ~ ~ @ $ F  %>@ 

the contract, a competing caPticr v:Z.l1 alcdd $0 k m *  t&~.ate't$ $Qc &i&$ dk %s*k&?$ @O -is 
entitled t~ use a particular skaterat, Ar a rnd@im-si& wa: &a"%%@ !&$3&%-*~?& $4$cs 
!he name of specific third-party vceJrr~s, d~ sub@& rz*?~f%t~2B pt~7:pa@~ %&~i a : f S : ~ y ~ ~  
contracts which g g v m ~  the providing iroeumk~t ti%Gk @%e R;%f % h e  &#@l%~-~b&& 5~3&wa 
af an Laxml?ent 1,EC no sdtidy these w;&m$ itq~~&i:@2lt Q G ~  G#IMI~;I~.@C %rk?F&-&*&g";wW+r&f~ 
25 1 (c){3) as well as action 25 I (c j[ $1, wlzkh xe%iigm %=&SZ~&& C%P,"$ trc- &@%&::~&i $&M$ E&%+ 
We also i-ccogi~izc that n a g  of" tksa cnstkmclr d-e ~ b y & P  h Z~tk~4b&~;  RGW 
Although the extension of righfs $0 c~rslwtisfg G A K ~ P ~  ~ i i 4  fij&&,%@k rtj 159 ~ w ~ i ~ % : y ~  g w y $  

review these contracts to dctclm;itwz arI<~h kt%& i;;;afifw&$d- %K %GT%F t& BM $%WE;. ;% 

negtstiatc a remnabic means at corr~-r!~y%g % ' i s  kfon&~ta@ & 1 KWW~ &B iq1% ~?ir%h %% 
tenm of the conficlentiaJity ag~eembst? FPF exam%&, 6 % ~  ft@kW %i;hi!. $ 4 ~  WM$$% 4 @,'" && 
have to dcuermix~e which pruy:isir$ns in dw ~ f i S ~ & d $  vH&kd P+.% ~@k$fW>ta::g?+ ke4d%w. *&$Q 

are certain rema, such as zfK cas* ;tf t h .  &t~Bkg;+(wi p~3~pm~ ?$XI%$ # $$wqk%w G&&&F %8 b:@ 
no need to e-raminc, we expect Iti?at a $&ate4 %c&K@ d It%: &+&WE% gi*&d & Ma61 &%*@kk $VT 

competing carriers IIY order b ZSEIS~ t&m IF! %=#:&EM# $& vm#$q6%& 4f @& t&m&hh4 & 
issue. 

18. Wre reiterate that *Itrso~gb~rsr i-k ptwe% @f @tiw&@& t h  w'&&%%%$ pbxf*&$ 
rights of third parties, i.ncu&n~ t&Cs mz -f & t & c ~ ~ & 4  %L@g@4Hk~kg ~&&@a& @% 

negotiate in goad faith with rqwslkg c t r  ~ w g  Web%% 44% Hh&h$ ~4k&%& " o 

pursuant to sectisn 25 1 (c)( 3 5 ,  Foi czmq~k, as W%~&M 8.,&.:~ csa:db&&&%ii&@$ @dgiim~@ 
faith is violated if the incumhnt LECr;. uses ern&~~gfbk~%y ?p*%$$%@p b %$%&~g~gbm&g. & &f 
anticampetitivc manoer ol ather.tylsrs ff~ldfafds tk QP %% e3W#% W %&m&&% 
extensive ri&ts to use unbundled xrws& cklt@#@$, fg%ff;~&sl"d #f C &aj&f#k~&p &&&&,& 
that impair the ability af n rcq.der;ai~g ewrkr Is *>i~;%h h@~d.k,m$m%@@y &&%Y* %5 M%M%f 

-- 
4Y 

See Luccrlt Cmm~mn at 6 F*Ck%,tiy m *xk%%xm% xwk#e a 8LB$"$:zii-4n_w %F bg%*%~q iW P $# 
h c  original lbccnsc OG mu.m tlrc nriginally iale- $tm$~$e ;&$bl;%~m& %a W %%&L%I@@~ @&p&]#& @ #~qi&g@ 
license would be ru~uird"); sec ul,rt- Lwi61& Repi3 eke,vrmms dnat T @  %:#w? G c @ $ w l !  ;+ kf, PM@?f.k>~~?%g%;~ @sE 

11. 

#45 TR.4 Comrnatr & AT&Y C:~U"~~,;%MT~X> d % d  82 W-Z uat *hi& # ,L#ib~ ww 
Etlcent, indicates t l~ai  it stands r ~ i l y  ia w ~ 0 :  WIL~ r%;%fnt%fir f ,8Xd11%1? x%%%x2y+ ;.@*&&e*# #&%w#k w& 
disclmure terms, thr: pwtioirs of agr.rt?cs@%a uc%ich %y k m%:.zWp 5s -,%'5*prh3Pg %a&$$%%$,~b~swa% ?i$Le# rh-&:#Lsa ~d 
isreil~tuai p r o p y  rights- Laant Crrt~rimt;r. a& f 3, 



network e1t:mnrs couid ~011~t i t3 f i~  a %"4nL%:&n ~ f ' t : f h ~ - t a % ~ ~ & ~ @ ~ ~ ~ @ f  5st"bk&*% 2,"fli@!f && i:$%Jf 
WE htecd to ensure that the rcncgeaBf&& ~ R K C - ~ Y ~  %F:@hz %-a%~*dK?~ &F*-t %%W%?$%- &%%$ 

a requestkg carrier's access to ionbi~edkd %%E%z:~& r$:$h:fira_5-.. 

19. VJe enpfrasi;tft rhat is this $3!rkf &'~tz am fix%$ ~ ~ P & % i f i %  :iii,i &zv'y.f= $0 MQ&? - %&rd 

party vendors. We ~-ccognbe timi i ~ f g & c ~ ~ " f  f % p ~ % y  T.@$$% .,a!W%$ kk: M%* &~k- ,&+% 
these compa~ies *+Ye agree wisir a 3 r n ~ f i t ~ r ~  1Wt. CSWS~ g4~r% &H :$* $.*~$&i- 
Iecd tele~o~unicaticms m k g t  by tam%i% {bz t@@@%?&~@& @%$ %@& 49 $UP& @%'%5, & 
nothing in section 25 l(c)("J ~ q ! ~ i ~ " ( ; " f  8 thW $day .'@ ii L%w+&M~ j: %%!&jy-p%% !smwY N'II 47 

47 htellectnd property. As t !E 'Texas Cemis%#w &!&!&B%% w%ff 3%: &bff $#'5&3 & $T 
interpret the stanlce in in ma iit"ref -rI&t psrnxst~ e .m~~4%&& k %4l8 ~ P W  %k~~~a'&&f$%i%ik4~ $@&%.g%$G 

WMT: at the. same time prcg;ttmc,s figk5 rr,f t k ~  g ~ i k k "  BkaiE; thi: ~&#%V*AA$ ~eg2tgti34p 
A t 

hat  our zction preserves vcrbnrs* zi$gs  it^ ths M E ~ ~ K ~ Q ~  g m ~ ~ ~ p ~ i J ' 3  @i~e3%5@ r $3;i&$g~ 
rights to its inteljectual proptry $5 u&% $0 %k &$maP@gt~* - n$fd~ti'y*%*& tgyli+&195;~~ CG- 

teiecoamunicadans services sn a3 c ~ r t . s i m ~  UG gzdf%& @$ $&@ 3% @$cii~g ~ t ~ > ~ x ~ g $ ~  %-v; & 
competition can be achicval whik si rn%%&fed~& p@8@$&6 & %%~i%%$~f *.@&$ &kv bs" t@&?kA$&fie8 
proprt.g. 

20. Although our fanidirtg g~ti~kas =%a&* B~&G': &.x% 8~~ $kit& k% .1;"*%~g%* ies FBWKPS 

that a corfipetkg carrier purrhain$ Q~%;~QZ%W Pa#%@*% @h=$~?4* '& &&& f v  r:&&% S ~ 4 $ ~ & g ~ k % 5  
inteBatual property rights, third ppgy F%&= .t+& &Y%T&w~,~$F 11//f$L% t$* @%%cp $#$2*3~&$kwg NF~+ 
a requesting carrier.'" Becou%c wc & R@. *"esgk;$:~ %$&+HZ $T&&, .I@.;' %%*:$+&@ +%%# %?d &k+x R&JV 
&.I& their ability 6 ~ 3  rquke mch etgl m@&mE2.PA d&k &I% %&pl%@T k@%$%~,. 4w $@ $bk%?%g 
iasmces where an inteZbttfd gmwzlty A?kX4sx %iw$&s &t>%,j&&&b& #b&%&p &i$& g ~ .  $ $ ~ M @ M ~ ~ L H & Y ~ "  
&& will emr a signifi~zfit h~i'gkdlf $0 gtL~Wt@g tb f&wkg&% ~9@~tyk%&~&g G W ~ C  %w% ~ $ + a * %  %? 
expect rteaa privity could be cst;tirli,sbc(d w&tsi .~~&$ghb-4"~&& f m j m 6 & 6  @gfm@&&% k&: 
license agreements and rcqucstlarg %;%WGI ~R%C!&G<W% @$$?I?il;:@ k@#k%2~ 

!7 See "Tcras Gvntrtart.~~l;lax €:t~;fAltl&a.; &% $- $%it& qgg @c%&i*fi8n .ke .:I 

19 Ncrrhrrn Tc!n~trx 11":%@l~l'"y~tkt~6twn~,% ?a 2, $~%$%~=&.;~~i i r~&; i id~j ;~~-e b@z+k~+g~b &w%k R~?',IP " 
!I 

Reply Comn~entrh a i  2; Lucent Garxr;ll?;l.ctts 918 2, 

takes no psitior; rcgariiing wftcdk~r :Far: C:i~trrgs~~~cr *#wj9gGB ~#i&&:; t&&; &% ix$~g~gwet~se k * * " f P B 5 H  @*y-:!:, 
ktwecti the vendor and rhc rqucsrkng 6%#%M* ;x ?%~I~S%PII d&s4 & c % ~ ~ 4 f ~ $ ;  @,#@&%~f dk;& +ie 



21. FNe disagree with G E ' s  contentiun that OW -hlolgf&~ b i~g&#~i312rf% i6i& t%~ 
Crrminission's treatment of pmprietary nctsvark infua5a1iaa $5 $k Ii~al c&$~$6~1&& 3~~ 
Repon srzd Ord~r..~' We agree with AT&T that &ii; int&q@tatks "&k%i?@& T.k& C@@ake%%%'% 
reasoning and thns obscures aEie fuildimcntal dial'ti~tian &tweet aWm $B~ttba fat@ W - E ~  % $ k ~ 5  
[(he Local Cnnlpeiitiom Second PZepo~] orde;rcsc1~~~d,"'~' fh E!@$ $ H @ Z & & ~  l&% C&W&~:W 
found ttet in PnterpreeiE~g the section 25 1(c)[5) cetwdnltk di&:fo?iu~% ~t&;@&.@x&"+ 1W@# mpbg 
izustances in which hcu~nknt  kECs arc; permitted r& rckr rid.qwstbg~~k~ $9 %*r&&e %ii& 

'E: 
third parties for the rekase of any neccssq p n ~ p & r a ~  i$rfo~&$k.l;t~ &'sii;jx&~) WE4 
,b,curnmoe.nt LECS aetxvork disclorire obligations," Thai 4% rtaerl tbd ah$:&tf-@& at P&'~tf '&@RE fsb <k& 
instrant proceeding we  axe clarifying inambent uCs' uhtigatktiz r l ; ~ ~ & f .  -a%%% x$t$~M,3t kt 
provide "norldiscrimhatu"ry access" to unba11dkd ~at~t?~-k~k~@'ftt91~ G:L~%$% &&*$%kc %.?- Bg&1 

St is reasonable to require incun;hetrt LECs ts use their he94 ciTi~~%9 ika tr'&&@ ~ x k m k % g  
intcUectud pro pert y rights f r ~ m  the &ar raa tc=int,* r?wS ~ t p ~ ~ f i t & 7 @ k  i@% %W# i$$ $g%&@$: $% f"r 
tci.rYns and conditions under which the inc-nti LEC has aM$mA,tIbji% E$$&$ kkawlke. 
GTEs sclccaive dkcussian owzts ?.he C a d ~ ~ a r r ' s .  statcsmBl t tni* gwmpib;% hQa ~k.ta"f2 &w&%$ 
that "hcnrmkns: LEG ware required wirxr; 25 haexZ]g fa p~%l%k *ua&ic  hag^ b& g w ~ g b  

prop delay informtian if tl competing 1sr;wk;t3 g$t>V&g GWi ~&%F@%%MR f@ . . . fi8W8%%* 
intcercon~~ecticun ;and inter~pr?,ntbn."~ 

- 
51 See C'E Commen~s a1 7; citing 5rrcm4-f 2~tatfX '~krrd OfBuri ;tA~d%*,w,* e + w &  Y-@%$ 

Brclw, Imnple~~ientctioir,n r.$the Local C~>m@lilhn Pr~wrsitrfis rffiis* f ~ l ~ a . t m m ~ i ~ h ~ d i i ? & i i  05p$ I$ i-?d$$, C:$' k%*~&$q 

No. %-98 (rel. Aug. 8, 1996) ("b~ca i  Cmttperiiir~tt S3i+nid HP$A?PI s~w2 i51Q $7 

5-1 Id. at para. 259. 









v8, 

J,%i&ES A, BURG, NELSON, L A S m  1 
SCEQENBE1,E)ES Corana~aissiclmers of h e  1 
Pab1ic Uriiitim Comairssiom of the State ~ l t r  1 
Ir&%?t Dd:otii, and AT&T ~ O W J N C ~ ~ , ~ O K S  1 -,-.-- - 

'EST, ZNC., an Iowa C ' x m - a  1 
1 

Di3f~abeL 

amh pufswfi~r to ttae Rules o 

Dazed duly 1% 2000- 



DETRICT OF SOUTH DDAKQITA JUL t am- 

1 
vs. 1 $mEtR DC$bHS$&".EG 

1 c %SE 
IAtvtES A. BURG, PAM NELSON, t 
LASKA SCHOEW'FELDEY, Commissionen j 
of the Public Utilities Ccirrmission of the 1 
State of South Dakota, PT&T 1 
CQMbR.NCATIONS OF TEE 1 
PdlD%rEST, mc.?  XI Iowa corpomtion, i 

9 
Defendants. 

The Court has been advised that the 

is hereby 

OWERED that this, a&on is hereby dismissed %<& pjudigc, 
-It 

Dred  this !@ day of bly,  2000. 

BY WE ;ZQ%BtT: 

H ~ L ~ E  OF fHTxf 

jha ori$m\ uf this documed wa5 
anlared on decI<~> 01 the Clerk 

hfi st.,:cl District C G I J ~ ~  



P,O. Box 5015 
Sioux Fdls. .%u<h lla!osa 571 :3-5015 

'Zrirphanrf &2:? 3 36-2424 
F x d c  6Ds 34-0611 n.s t l i .&~!  wmuq~hf  , C K ~  

july a. 280G 

at the enclosed dismiss1 

Sincerely yours. 

BOYCE, MURPHY, bP~~3'C4f5LE~ 
CiffEEKFlEi,IE), I,I,P. 

Micbf  D. Wtrrcir;~ 
Ral~yfic t"\i'its \Vier 
Barrnic tllrich 

XKR'H DAiCQTP PUBLIC 
adnmtm C~OPJOM~SS~UN 







July 

4% Ff~g:3&m 

F.0, Box 66 
Pierre, $4 5?QO t =@tMIgj 



Dated: July .2000 -- 



JAMES A. BIJRG, PAM NEI,SON, 1 
L A S W  SCHOEWEEDEF!, Ccmnissioners f 
~f the Pilblic BJf Iities Cornrvlission of tP3e 1 
State of South Dakoiq AT&,T 
COPtlWmCATFl[GNS OF 1~EI.E 

> 
J 

Mn~'t;9YIEST, DJC.> an bwa c:orp.omtim, 1 
'l 

Defendants. 

Pursuant to the Stipulation 

OmEIREID that this action is hereby disrarss~e wi&o~t @m$%di$dL 
P 

Dated (his=g3- - day of July. 2m. 

RECEIVED 
.?'ul. 2 6 2000 

SOUTH MKCTA PUBLlC 
UTILITIES COMM[&${ON 




