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20:10:40:03. Establishment of a legally enforceable obligation.

20:10:40:01. Definitions. Terms defined in SDCL 49-34A-1 have the same meaning
when used in this chapter. In addition, terms used in this chapter mean:

(1) “Avoided cost,” the incremental costs to a public utility of electric energy or
capacity or both which, but for the purchase from the qualifying facility, the public utility
would generate itself or purchase from another source;

(2) “Legally enforceable obligation,” an obligation that the qualifying facility will
sell and the affected public utility will purchase energy or capacity or both for a specified
term in which the rates for purchase shall, at the option of the qualifying facility, be
based on either the avoided costs calculated at the time of delivery or the avoided costs
calculated at the time the obligation is incurred;

(3) “Qualifying facility,” a facility that meets the definition of a qualifying facility
under 18 C.F.R. § 292.101(b)(1) (July 1, 2014).

Source:
General Authority: SDCL 49-34A-93.
Law Implemented: SDCL 49-34A-93.
20:10:40:02. Applicability of rules. The provisions of § 20:10:40:03 apply only to the
establishment of a legally enforceable obligation between a qualifying facility with a
design capacity of more than 100 kilowatts and a public utility.
Source:
General Authority: SDCL 49-34A-93.
Law Implemented: SDCL 49-34A-93.
20:10:40:03. Establishment of a legally enforceable obligation. A legally enforceable
obligation is established when a qualifying facility notifies the public utility of the
qualifying facility’s intent to establish a legally enforceable obligation and the following
requirements have been met:
(1) The qualifying facility, if it has a net power production capacity of 500 kW or
more, has notified the public utility of its status as a qualifying facility at least
90 days prior, pursuant to 18 C.F.R. § 292.207(c)(2);
(2) The qualifying facility has entered into an interconnection agreement or the

interconnection process is delayed as a result of a dispute that has been filed
with the proper jurisdiction;



(3) The public utility has failed to provide the avoided cost information required
by 18 C.F.R. § 292.302 (July 1, 2014) or the qualifying facility has filed a
dispute of the public utility’s avoided cost information with the Commission;

(4) The qualifying facility has offered a signed power purchase agreement to the
public utility that includes the following:

(a) A purchase price based on the qualifying facility’s estimate of the
public utility’s avoided cost;

(b) A reasonable date or range of dates for commencement of delivery of
the energy or capacity, or both;

(c) The length of the contract; and

(d) Other terms and conditions that would be reasonable in the industry;
and

(5) The qualifying facility has shown that it has made significant progress toward
bringing the qualifying facility into existence by providing:

(a) A list of any permits that are needed for the facility to be operational
and documentation that it has completed or started the process to
obtain the permits;

(b) A description of the site of the project and documentation that it has
acquired or is in the process of acquiring the land or any necessary
easements or options;

(c) The amount of financing that is needed and documentation that it has
acquired financing or its plan for acquiring financing; and

(d) A description of any owners, employees, or consultants’ qualifications
to construct and operate the qualifying facility.

The notification of the qualifying facility’s intent to establish a legally enforceable
obligation shall be sent via certified mail to the public utility and shall include any
necessary documentation demonstrating that the above requirements have been met. A
copy of the notification and the attached documentation shall be sent to the commission.

Source:

General Authority: SDCL 49-34A-93.

Law Implemented: SDCL 49-34A-93.



