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RE: RM13-002 Comments

A, Current SDPUC Reguiations Coneaming PURPA

in December 1982, the South Dakata Public Utlities Commission ("SDPUC} promulgated rutes fo govem
confract negotiations befween a public ulllity and a qualified fachity ("QF") as defined under PURPA. ! A brief
summary of these rules is as follows:

%+ The slectric uliity and QF shall neg@!zaie s{andasd rates for ;}urchase from QF with & tiaszgn capactiy
greater than 100 KW.

< The SDPUC shall resolve any disputes arising between the partiss in contract negotiation.

% Capaity oredits for long-term contracts should be based on the avoided cost of baseload generation.

& Capacity credits shoild be constant over the larm of the confract,

% [Energy credits should be based on the expecied hourly incremental avoided costs calculated aver the hours
in the appropriate on peak and off-peak hours as defined by the utllity.

% The data reguired under Section 133 of PURPA shall be the data ulllized to delermine avoided costs,

% The QF shall be responsitie for inferconnection costs. - _

4 Interconnection costs assessiments shall be made on a case-by-case bagis.

“ Recovery of inferconnection costs should be levelized over the lfe.of the Tacillty.

s A public utlity mustpurchase energy and capaclty from a qualified faci iny fo which the electric utility s
directly or indirectly inferconnected with certain exceptions.

By and farge, these rules were largely deferential, encouraging the pari_iss to reach thelr own acgord on the
iesues addressed in this rulemaking. Thelack of stale guidance on the caloulation of avoided cosle, in particular,
szgmﬁc;anily increases a QF's dosts of negotiation with an electrc utiily as the methodology for determining avoided
costs is contentious. The recent In the Matter of the Complaint by Oak Tree Eneray, LLC Against Northwestern
Eneray For Refusing te Enter inlo a Purchase Power Agresment, £L.11-008 (SDPUC Apr. 28, 201 1} {hereinafier

i of the Public Uilities R

tSeels JyggMggarai the Envssiigai%or: eﬂha imglementation of Cerlain Re wirements of
1878, Regarding Conensration and Small Powsr Broduction, F‘336§§$DPUC Dec. 14, 2012). .




“Oak Tree") demonstrates this undeniable facl, After over 30 years of enforcement, its a safe conclusion that these
rles have been ingffective i achieving the purposes of PURPA in South Dakola.

B Comments.
1. Requirements fér the '{;rea:tian of a Legally Enforceable Obligation

Keeping the purpese of PURPA in mind, as well as the Federal Energy Regulatory Commission's {FERC™)

reguiations, the SDPUC should adopt the following requiremenis ts and guidelines for the creation of a Legally

Enforceable Obligation (*LEOD™:

5} Wp .Need for Exsculed Contracls

The 8DPUC should continue its stance that QFs do not need to have a contract signed by an efectric uiity
in order fo create a LEQ.? This position aligns with the Congressional purpose behind PURPA and FERC's.
subsequent regulations: [Olne of the principal reasons Cangress adopted section 210 of PURPA was because
electric.utifities had refused to purchass pawer from non-utility produsers.”™ FERC's response fo this mandate
resulted in 18 CF.R, § 292.304(d), and the following statement:

’ Paragraph {d){Z) permils a qualifying facilily to enter info a contract or other legally
enforceable obligation fo provide snergy of capacity over specified term. Use of the term

“egally enforceable obligation” s intended o prevent a ulilily from clroumyenting the
requirement that provides capacily credit for-an sligible facilily mersly by refusing to enter
into & contract with a gualifying facility* _

by No Distinction between Firm and Non-Firm Powsr

South Dakota regulations should allow LEOs for “firm™ and “‘non-firm” QFg.° According fo the FERC's
decigion in JD-Wind 1, LLC ¥ LEOs cannot be limited to those QF s thal provide only *fitm power” FERC determined
that the Texas Commission rulifiy that fequired that LEQs were only avallable fo sallers of "firm power” was wholly
inconsistent with PURPA and FERC's jegulations Implementing PURPA

c) Signed PPAs Greate LEOs

The SDPUC should adopt its holding in Oak Tree and formalize regulations that stale that 2 LEO s crealed
once a OF submits a signed Purchase Power Agresmeni {PPA") with the commitment to deliver energy and capacity
to a utility at a rafe equat to or less than the avoided cost of the utilty determined in good faith.? However, we
encourage the SDPUC to aggressively outfine other fantors apart from signed PPAs thal establish LEOs, as stated in

subsection {dy of these mmmants

2 See Oak Trag, FL11-008, Firmt Detision and Order, a8 {(BDPUC Feb 21, 2{313)
¢edar Greek Wind, LLG, 137 FERG Y 61,008, 131 (Oct. 4, 2011) (quoting FERC v. Miss., 456 U8, 742, 750 (1982)),
tidatg a2 {Oct 4, 20113 {quo’(mg Order No. 5%, FERGC Stats. & Regs. 130,128, a1 30.880). The SDPUT s posttion in Dak Tree also afigns

" wihtse FERC's adminisirative decision in Cedar Creek Wind, LLC, stating that “TWihen a state limits the methods fhrough which a fegally

enferceahle obligation may be created to.only a-hily-executed contract, the states-limitation is-inconsistent with PUBPA, and [FERG ’s]
regulations implementing PURPA." lo. st 9135
¥Eor purposes of this comment, ‘T’ power means readity available power (a.g., cua i" red generation sod nen-im” powers means
infermittent power {o.4g., wind-powered and sofe pawemd generation). Amrzf 30 Wind 1 LLG, etal, 129 FERC Y 61,148, al 99 3,27 (Now,
18, 2000} _
129 FERC 161,148 (Nov, 19, 2099}
"Seeid ot §28.
% See Qak Tres, ELI-006, Fmai Decision and Order, al 178 (SDPUC Feb. 21, 2013).



¢ Other Facfors Leading to LEOs

We encourage the SDPUC to rject the creation of stiffing elements such as 1) sufficient guasantees of
pariormange by the GF or a periormance bond guarantesing that the project will be bullt; 2} a guarantes that the
utility and its customers will be held harmiess from any QF-related llabliity if a QF project fails lo be constructed or
operate appropristely; or 3) concrete svidance of financing. These slements would be antithetical to the purpose of
PURFA and would effectively prohibit GiFs from enfering the markelplace. In conirast, we strongly recommend the
SDPUC fo esleblish factors that consider project viability that evidence a LED. Pennsyivama in pattioular has faken
a simitar approach as o project viability and necessary commitments in order lo obtain 2 LEQY Apart from
submitting & signed PPA, the SDPUC should consider the following factors to establish LEOs between QF s and
Utilitigs: 1

a . A reasonabie date or range of dates for the commencement of delivery of energy and capacity with
the undesstanding that both parties must act in good faith to deliver power on that date or range;

b Written evidence that the QF has obtained or taken substantial action to obtain &l necessary
permits, site acquisition, sile development, and FERC cerifivation as a GF;

& Written evidence that the QF has obtained or taken substantial action to acquire finahcing for the
cogeneration faciily or operation;

d. Consideration of other assets, liabilities, and net worth of the OF; and

e, Consideration of the QF s employees and consuliants engaged to pursue the paiticular

cogeneration facility or operation.
2. Acceptable Methodslogy or Methodologies for Determination of Avoided Cost

While within the law, the SDPUC dacision in the 1882 Order to defer to the parties to delermine the avoided
custs of the electric ubllity fails to adequately protect the bargaining table from favoring one parly, in particular, the
elactric utilily, FERC Orders 69 and 70 establish thal an electric ulility must offer fo purchase electiic energy and
capacity from a QF at & rale equal fo the full avoided cost!'! This requires that the entire "savings” be passed from
the utillly to the QF.2 However, the lack of guidance from current SDPUC rules ensures that avolded costs and (Fs
ae rarely negotiated.

Avoided costs are defined as the “incremental costs To' an electrle utility of electric energy or aazzacfty grboth
which, but for the purchase from the qualifying facility or qualifying faclities, such utility would generate itself or
purchase from anethersource. ¥ n delermining an appropriate methodology to caloulate avolded costs, FERC
recommended that stale ulility commissions consider the following: ulility cost projections; avallabifity of capacily or
anergy from the OF during peak demand periods, the relationship of the availability of energy or capacity provided by
the QF o the utility’s ability to avoid costs through delerrals of capacily additions, reductions in fossif fuel ugs, or
other means, and the savings related to lower ling losses, ™

YSee a.g., 5. River Power Pariners, LP. v. Pa. Pub, UL -Comm'n, 696 A 24 926 (Pa. Commw. CL. 1867},

1 The SDPUC should adopt fair and reasenable guidelines to address project viebilty and operalion. At issue here is whether & OF should be
ahls 1o treate a LEQ when thére s therisk of the GF riot fulfiiing s commilmant to provids snergyicapasity tothe uility. The SDPUC should
take & fair ahd reasonable spprosch, taking inte consideration 1) the somplaints of utiities that may be required o parchese power dnd
capaeily from CFs that do not exist, 23 the purpose of PURPA in providing aveniues for GFs not otherwiss availate, 3 1o allow certaiy for
OF s in their attempts to oblsin financing, permits, and other adiministrative burdies, and 4) to promote what has cihewﬁ:se been limited
development of QFs in South: Dakota since he passage of PURPA,

W See FERC Order No. 69, 45 Fed) Reg: 12, 214 (1980}, FERG Cirder No. 76, 45 Fed. Reg. 17,850 11980},

 Thig requirement sirikes an importént balance betveeen fulffing the dusl purposes of PURPA L promiote nan-lossil MeI generation white
ehsuring fust and reasonable rates. The electrie utiity's rates should not increase due (o purchases from 5 QF because the GF can only ffset
sigsiric utifty's generation i the elesific ulilily's generstion praduces & Hgher mearginal cast tham the £F wolld. Ren Orans, et al,
Benchmarking the Price Reasenableness of & Lang-Term Efsctricty Contract, 25 Eneray L, 4357, 358 (2004),

16 8., § 824a-3(d) (2013). Sew also Am. Paperinst. v. Am. Elec, Power Serv. Corp., 461 U.S, 402 {19863) (holding 16 U.S.C. § 824a 3{d)
is the aguivalent of full svoided ccxsis}

H Sew 18 CFR § 202.304(s) (2013).



The Supreme Court, however, distinguished & “just and reasonable rate” under PURPA from a “just and
reasonable rale” under traditionat ratemaking law, In Amsrican Paper Institute, Inc..'® the Supreme Courd noted
PURPA’s extensive legislative history supporting the development of non-fossil fuel gensration supported the halding
that a slate utilily commission could éstablish an avoided cost rate that would significantly incentivize the
development of altemative energies to the benefit of the ulllily's ralepayers and the general public.* The theory
underlying PURPA is that the savings from non-fossit fuel QF generatlon should be passed fo tha QF and not the
utility or ifs ratepayers. Therefors, reducing consumer’s electric rates is not a necessary consideration for
establishing an avoided cost methodology although the presence of a QF cannol increase consumer's electric rates.

In Oak Tree, the SDPUC adopted staff member Brain P. Rounds' developed hybrid methodology.? Staffs
hybrid methodology effectively sels thres differen avoided costs rates that are fo be levelized over the contract term
based on an eleciric ulflity's projected supply andload. ¥

Projacted Load Avoided Cost Rale

Load < Baseload Generation Marginal Cost of mos! expensive baselvad generator

Loz » Baseload Generalion Markel Price of Ensigy

Load > Baselpad {’%@neraizan But Load > OF Qutput MC of most expensive baseload generator for OF
Qutput, MP for remainder to meeticad

Staff's recommendation doés an excellent pb of capturing the direct energy costs avoided and we
recoramend that the SDPUC formalize this methodology, This methodology has the added benefit thal 1t is relatively
simple to calculate; s major drawback is that it & fairy data intensivie, Before formalizing, we think a discussion on
how Staff's methodology will achieve the values and goals of PUFRA oulside of the Qak Tres proceedings s '
warranted. Through that dissussion, the SDPUG may deshie (o modily Staff's methodelogy to bett sr promete
renewable enargy development in South Dakota,

Further, we recommend that the SDPUC formalize rules 1o ensure a GF recaives payment for the indirect
costs avoided, such as the savings Incurred from displacing or delaying an efectic ulility's planned generation units.
We beligve payment is appropriate in this situation because the GF directly absorbs those costs that tHe elestric
utility would have had to incur but for the QF. For example, I an electric utiifly planned to add 2 100 MW coalfired
power plant and.a QF had the sffect of reducing the ulility's planned generation (o a 80 MW coal-fired power plant,

the QF shauld be compensated for the fixed costs differential between {he size of the two plants as we»ii a8 the costef
10 MW of cosl generation avolded over the e of the contract

This is commenly referred to as the "expansicn planning approach” and is similar io the more mmmeniy
eimployéd “differential revenue approach,” but is far fess complex as it oniy looks at costs and doss not therefore
need [o employ a financial model lo delermine a utlity's revenue requirements lo meel planned generation.® Under
this approach, a planning model is developed to determine the electric ulility's expansion. plans with and without the
QF present.®® The difference between the twe expansion plans is passed on to the QF as an avoided cost &

ifthe SDPUC believes this modeling makes the avolided cost caloulation averly complicated but agrees with
this recommendation that a GiF should receive payment for costs avoided by displading or dalaying generation
expansion, we encourage the SDPUC and siaff to review the proxy unit model as an alternative. Simiar to the
methods described above, the proxy unit method compensates a QF for anticipated savings through the
displacement or delay of the aiectnc utility's next planned baseiaad gensration unit projected in the electric ulity's
ten-year rosotirce plan. .

B A, Paper inst, Inc. v, Am. Etee, Power Serv. Com., 461 1.8, 402 {1953} '

18 See Stantey Martin, Problems with PURPA: The Need for Stale Legislation fo Encowrege Cogeneration and Small Power Production, 11 B.C.
Enytl. Ase, L Rev, 149, 180 (1883) {ciing Am. Paper st v. Am. Blec. Power Serv, Corp,, 481 1.8 402 (1083, -

¥ S Ouk Tree ELT1-006, Fingl Dacision and Order, at 4 24 {SOPUG Feb. 21, 2013

1 Sge Tastimeny and Exhibits of Briah P. Rounds on Behaf of C:}mmrssmn Slalf Public Version (Nov. 21, 2012),

9 For more discussion on the different types of sucided costs methodulogies, see Edison Elgetrs Instiute, PURPA: Making the Sequef Betfer
than the Ciigingl {Dse. 2006},

B
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We believe this is incredibly important o incenlivize renewable energy development in South Dakote, As
was mentioned in the Oak Tree proceedings, it is eslimated that over 50,000 MW of coal-generated capacity wil be
refired in the next 20 years in the Easlern Inlerconnect™ At the same time, load Is projected to inprease. Fleclric
utiifies are going to need riew electric generating faclities. Tothe exlent a GF helps an electric utiity avoid
expansion costs by assuming the financial risk of buiiding an slectric genera ion facility, the QF should be

compensated for that avoided cost,

4. Appropriate Contract Temmn

In the 1982 Order, the SDFUC did not establish a minimum or maximum conliac! term, leaving 1 16 the
parties o negoliate. Al a minimum, we recommeand that an electric ulility shall be obligated to purchase slactiicily
from a QF for ten years (o avoid polential income tax liabilily. # Howevar, a longer conlract ferm should be required if
the QF can demonsirate a longer contract term Is necessary to secure the best avaiable financing.® 1 is well

accepted within the wind industry that a 20- to 25- year coniract term is necessary o secure the best avallable

financing to develop a wind energy facllity. We encourage the SDPUC to establish a presumption thal a 20- year
pontract term provides for the best avallable financing for a negotiation between a qualified wind energy facility and
an elestric utillty unless the parties hegotiate to walve such presumption. All other qualified faciities should have 2
minimal burden of proof to show a longér contract is necessary to obiain the best avaitable financing.

The SDPUC took a similar position in Oak Tree when it required Northwestern Energy lo enter into a 20-
year contract with Oak Tree Energy, LLC in order for Oak Tree Energy, LLG to secure financing. We believe this
policy most effectively affirms e purposes of PURPA to optimize use of non-fossil fuel facilities and enargy and
provide just and réasonable rates to consumers. We also befieve it would have the added benefit of encouraging
more wind energy development in South Dakota,

Very Truly,
- ' - .
{//{/ e

ﬁ{ Xach
ornsy, SBSD #4245

209 %W, F8L
Yankton, S0 57078

B Opk Tree, Testimony of J. Richard Lavckhart, EL11-006, Tranhscript 26:1-5 {S0PUC Mar. 29, 2012}

¥ Sep IRS Notice 88-128 (providing @ sefe harbior from incems faxation of s inlereannection: payment i the intereonnection is rot included in
e wtilily's rate base, the purchase agresment is of least ten years and the sleclris ‘.éhiity does 1ot self power m the: qualifying Eciliyy of more
than five percent of total power fiowing over the infsrconnection).

 gee a.g Ren Qrans, e al., Benchmarking the Prive Reasonahioness.of a Long-Term Eleciriglly Confrect, 25 Exgngy L. J. 357, 360 (2004)

tstafing long-ferm financing is critical to develop new generation),



