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BEFORE TI3E PUBLIC T.JTEJ.T.ES COMMISSION 
QF THE STATE OF SOUTH DAKOTA 

IN TI= MATTER OF REVISIONS 
AND/OR ADDITIONS TO THE3 COM- 
MISSTON'S SWTTCHED ACCESS 
RULES CODIFIED IN ARSD 20:10:27 
THROUGH 20; 10:29. 

DOCKET RM05-002 

The Local Exchange Carriers Association (LECA), on behalf of its mem- 
.A  

bar local exc11m.ge can5ers (LECs), and the South Dakota Telecomm't~lfications Astioci'&, " :.' ' ,  ' 

tion (SDTA.), on behalf of its member LECs (some of which are not members of LECA), 

respectfidly jointly submit the fo1l.owin.g initial comments Lo the South Dakota Public 

Utilities ConMissioil (Commission) in the above-captioned proceeding, 

INTRODUCTION 

Although the Commissim has not yet given =my indication that an oppor- 

tunity for rep1.y cormnents will be provided in this matter, LECA and SDTA would ask 

that an opportunity for further comments be provided so that all parties can Eully respond 

to any specific rule changes that may be proposed. At this time, however, LECA and 

SDTA, in response to the notice of this matter provided in the Commission's 'Weekly 

Filings" publication, would offer general comm.en.ts related to this rulemaking inqui.~. 

These general comments will be focused in the following areas. First, we will revicw the 

conclusions of the Federal Con7-munications Commission (FCC) in i ts  Report and Order 

and Notice of Proposed Rule~naking issued on September 23, 2005, in CC Docket No. 

02-33 (FCC 05-1501, Tn the Matter of the Appropriate Fmmewo?% for BroucEhund Access 

to the liztentet over Wireline Facilities (hcrcinafter referred to as the DSL Order;). m l e  
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in th,at Order, the FCC generally reclassified retail DSL service offered by incumbent 

regulated LECs as an "information service," it also specifically conclwled that "wireline 

broadban,d transmission" wo~dd continue to be treated as a regrdatcd activity under P a t  

64 of its cost allocation ruIcs.' Based on tlis con.clusion, the FCC has, to this point, re- 

jected proposals to change the regulatory cost allocation 'rreatm.ent of DSL services. Sec- 

ond., we will comment gqerally on how intrastate switched access com,pensation undcr 

the current rules has been critical to the preservation and advancement of universal ser- 
.C 

vice in South Dakota; i~11d.h0w, in helping to achieve universal service goals, the cmen't ' " ' 

ml.es and Commission action pursuant to such rules have been cconsistenl: with not only 

the South Dakota statutes but also the Federal Communicati~us Act (hereinafter referred 

to as the Act or Federal Act) a3.d actions o f  tb,e FCC in impl.emmting the Act. Third, we 

cnmnent on thc timing of this docketed proceeding, part.i.cularly in light of ongoing 

effotts before the FCC to establish, a unitied i,atercam'ei compensation regime (involving 

both interstate m d  intrastate access charges). 

I. DSL Order 

With Ihe issuance of its DSL Ordel; the FCC made several important deci- 

sions and made note of a number of important facts that we bdisve should be considered 

in this pending docket. In pertinent part, the FCC inclnded the followi.ng find- 

1. Facilities-based wireline carricks arc pMmittcd to offcr broadband Inter- 
net access fxansmission arrangements for wireline broadband Internet 
access services on a common carr ia basis or a non-common carrier ba- 
sis. Par. 5. 

' FCC 05-150 (DSL Order) at par. 139. 
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Our.pr.imcuy goal in this proceeding is to facilitate broadband deploy- 
ment in the manxier tb.at best prom.otes ~tireIi,l~le broadhmd investment 
and innovation, and maximizes the incentives of all providers to deploy 
broadband. Par. 89. 

. . . [W]e concludc that facilities-based providers of wireline broadband 
Internet access services must continue to contribute to existing universal 
service support mechanisms based on the currmt level of reported reve- 
nue for the transmission component of their wireljne broadband Internet 
access services for a 270 day period after the effictive date of this Order 
or unril, adopt new contribution mles in. the Uziver.sa2 Service Ccrniribu- 
rim Methodology proceeding. Par. 11 3. 

. . . [Wle address cost allocation issues raised by our decision to allow 
in.cumle;nt LECS $0 enter into am-common carriage arrangments with.. ' 
affiliated and unaffiliated ISPs for the provision of wireline broadband 
htemet access transmission using facilities that are also used, for the 
provision of regulated tclecomm~mica~ons services. Specifically, we 
address whether we should require incumbent LECs subject to our part 
64 cost allocation mles to classify that activity as a regulated activity, as 
opposed to a ~lonregdated activity, urr.der our part 64 cost allocation 
rulas. We conclude that incumbent LECs should classify this non- 
common camier activity as a regulated activity under those rules and 
that this accounti- treatment is consistent with section 254(k) of the 
Act Par. 125. [Emphasis added].. 

In this Order, we allow the non-common carrier provision of wireline 
broadband Intmct  acccss transmission that we previously have treated 
as regulated interstate special acccss scrvice, but 
tively deregulate any service currenth te.wlated bv any state. There- 
fore, as specified in section 32.23 of our rulcs, the provision of this 
transmission is to bc classified as a regulated activity ui~der part 64 "un- 
til such time as the Comnission decidcs otherwise." We do not "decide 
othcnvise" at this time bccause wc find that the costs of changing the 
federal accounting classification of the costs underlying this transmis- 
sion would outweigh any potential benefits and that section 254(k) of 
the Act does not mandate such a change. Par. 130. [Enqdmis added]. 

Requiring that incumbent LECs classify the provision of broadband 
Intcmet access transmission provided on a non-common, catriatries basis as 
a nonreguIated activity under part 64 would mean, among other matters, 
that incumbent LECs would have lo develop, an,d we would haw to re- 
view, methods for measuring the rclative usage that this transmission 
and the incumbent LECs traditional local services make .of incumbent 
LEC's transmission facilities. Sucumbent LECs arme that they should 
not have to ngdertake this task because it would irnpose,significa;nt bur- 
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dens upon them with little-,discernible benefit. We agree. Par: 131. 
[finphusis added]. . 

7. Requiring that in~umbent LECs classify their non-common casricr, 
broadband Jntemet access transmission activities as -rlonregulated activi- 
ties under part 64 would impose significant burdens that outweigh these 
potential benefits. In particular, the cost allocation principles set forth 
in our part 64 rules assume tlsat meanhgfid measures of cost cau.usality 
and usage will be available to hcSp allocate a carrier's investments and 
expenses between regulated and nomegulated activities. If we were to 
require that incumbent LECs classify their non-common carrier, brqad- 
band Internet access transn3ission activities as nonregulatcd activitics 
under part 64, the extent of nomeregulated usage of i n c w g n t  LEC's 

' networks could increase dramatically. New measures of cost causality 
and, usage wag:' 
Iatcd usage. These measures, morcovcr, would have to rcflect thc evo- 
lution of..!he incumbent LECs' networks from traditional circuit- 
switched networks into =-based networks. The proceedings to set t13,k~e 
measures would be b@h-de~oyce-intensive and, given the chmges in 
n:etwork techologv from the time when the part 64 cost a1Jocati.on rules 
were ++oped, likely lcad to arbitrary cost allocation results. Par. 
1.34. [Emphasis added]. 

Becatm thc costs of requiring that i.ncumbeat LECs classify their non- 
common carrier, broadband Internet access transmission operati.ons as 
nonregulated activities under part 64 exceed the potential benefits, we 
decline to require such a classification. Par. 135. 

. . . [A]Ll rate-of-return carriers that have participated in this proceeding 
11ave stated that they wish to continue offering broadband transmission 
as a Tit1.e IJ common, carrier service. We have provided them with this 
option. Such, we do not, at this time, address the treatment of private 
cmiage mmgements by rate-of-rcturn carriers because the issue is e1-r- 
tirely hypothetical. Par. 138. 

By continuing to treat the provision of wireline broadband transmission 
as g regulated activity und,eerpart 64, we do not change Me regulatory 
cost allocation treatment and thus do not change their status uvder sec- 
tion 254(kj. Par. 139. &?Znzphasis added]. 

We reject NARUC's and the State Consumer Advocates argument that 
we must, mder section 254(k), requirc incumbcnt LECs to reallocate a 
portion of their joint and common loop costs h m  "universal services" 
as a group to wjreline broadband Internet access transmission. Par, 140. 
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12. We note that the question of whether there should be any changcs to the 
jurisdictional allocation of loop costs in IigM of use of the loop for 
broadband services was referred to the Federal-State Joint Board on 
Separations in 1999. . . This issue remains pending. [And,] [i]n my 
event, separations is now subject to a five-year k?eae, and t l~e  Joint 
Board i s  working on the approach that should follow this freeze; the is- 
sues we describc in this Order already fall within this context. After the 
Joint Bo,ud makes its recornendation, we can recx-e the question 
of how any additional costs that might be assigned to the interstate iu- 
+diction may be recovered by local cxchange caricrs. Par. 144. 
[Emphasis added]. 

Even though the FCC has now by its DSL Order generally classified 
9 ,\ 

facilities-based wireline broadband I n t m e t  access service as an "information service," 

consistent with the U.S. Supreme Court's decision in National Cable Sc Telecormnunica- 

tions Association. v. Brayd X Internet Services, 125 S. Ct. 2688 (2005), the above-cited 

findi.ngs/conctusions indicate very clearly that the FCC does not at this time, as a. result of 

that classification, believe changes arc necessary lo the current method of allocating wire- 

line broadband, transmission costs. The FCC has determined that wireline broadband 

transmission should continue to be treated as a regulated sewico for cost allocation pur- 

poses. It has specifically rejectcd proposa1.s to reall.ocate a portion of joint and common 

loop costs away from traditional POTS services to wireline broadband lntemet access 

trmsmission.' The FCC has furthcr indicated that it continues to believe that issues "as- 

sociated with how to allocate loop plant between voice and data ~ervices for purposes of 

jurisdictional separations" are important issu,es that sl~ould be addressed by the FCC in 

conjunction with the Federal-State Joint Board on Separations? 

In making these determinations related to the allocation of costs between 

DSL Order, pars. 140-143. 

.ld. at par. 144. 
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reasons for not changing the current allocation m.ethod. Concerns were cxpmsscd with 

the difficulties presented in measuring the relative usage between broadband transmission 

and the incrunbenl LECs' traditional local services." The FCC recognized that some 

memingfil measures of cost causality and usage would have to be developed in order to 

fairly allocate each carrier's investments md  expenses between the pertinent regulated 

and fianregulated activities, and noted that t h i s  task would be "resource inten~ive."~ The 

FCC also expressed concern that the task would he especially difficult given the substan- 
. \ 

tial network: chatlgcs that have occurred since the Part 64 wles wae Erst adopted.' What- 

ever changes are adopted in thc futurc, the FCC has indicated that they should fairly "re- 

flect the ev~l,uti,qn of the incwnbcnt LECs' networks £ram traditional. circuit-switclxd 

networks into XP-based  network^."^ 

Morc generally with respect to the broadband-tnditiona.1 POTS cost allo- 

cation, issues, the FCC highlighted its concern that nothing bc d.one at this time that wodd 

work as a disincentive to the continued deployment o f  wireline broadband services. As 

indicated in paragraph 89 of the DSL Orrleie, the FCC's primary goal "is to facilitate 

broadband deployment in the mannar that best promotes wirehe broadband investment 

wd innovation, and rnaximizcs the incentives of all providers to deploy broadband." 

Acting in, a m m m  consistent with this goal, the FCC has d,crnonstrated a clear prefcr- 

ence toward approaching with caution thc '%roadband-tradition.a1 POTS" cost all.ocati.on 

issues. LECA and SDTA strongly urge th is  Commission in this rulemaking docket to 

take the same cautious approach. 

Id. at pars. 131, 134. 

' ~ d .  at pat. 134. 
6 Td. 
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bong the "in.dustry-wi.de policy issues" noted as the basis for this 

docket, there is a specific reference in the Comissiofi's Order Opening Docket herein, 

dated December 1,4, 2005, to issues canccrning "the proper regulatory treatment of in- 

vestments in joint-me piant sewing both regulated and umegulated services." With, re- 

spect to any i.ssues f a g  into this category, LECA and SDTA would ask this Commis- 

sion to proceed, carefulSy and to avoid a ~ y  action that would be inconsistent with the en- 

couragement of continued upgrade of the telecommunications network in South Dakota. . h 

The ,diaculties faced by telecommunications carriers in deploying High-speed-broadband 

services throughout the l~ish-cost areas bf South Dakota arc already substantial, and on- 

going d.ep1oymen.t effods should not be made more difficult through the adoption of ac- 

cess rule changes that would force either cuts in broadband investment or broadbmd 

pricc hikes. 

It is especially important that this Commission carefilly analyze ,my pro- 

posals that may be presented c o n c e ~ l g  cost allocation between broadband and other 

provided servkes because currently, alternative cost recovery sources in South Dakota 

are limited. In contrast to th.e situation in South Dakota, at thc fcdcral level, a large pro- 

portion of the loop related costs allocated to the interstate jurkdktion is recovcred 

through the federal "Subscriber Line Charge" or "SLC" and through th.e federal universal 

service hnd. Many state jurisdictions across the counlry also have either a statc "SLC*' 

rnechani,sm and/or a state universal service find. Although in South Dalcota there have 

been attempts through the state legislative process to establish these types of alternative 

mechanisms that would allow far a reduction o f  state access ratcs, to date tl>.ey have not 

been successfil. As this Commission is well aware, there is not a state ''$LC" in Soutlt. 
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Dakota, nor js there a state universal service fund- That being the case, the options for 

addressing cost rccovcry conccrns in South Dakota, hixl. a manna that is consistent with 

achieving universal service goals, are limited. If changes are made to South. Dakota's 

intrastate swjtch.ed access rules and these changes result in a greater portion of loop in- 

vestment costs being rcmovcd fiom thc intrastate switchcd access rates, the re-allocated 

costs will have to bc recovered directly from cnd uscr customers in some fashion. The 

most likcly result to end user customers would be higher "local comection" charges in 
> 

the form of either highcr local scrvicc ratcs or highcr broadband service rates. 

LECA and SDTA also lmve concerns with the Commission addressing 

cost ~ Q C ~ ~ I O T I  issues related to broadband and other provided services prior to the time 

that thc FCC addrcsses the same issucs for its purposcs. As was referenced in the DSL 

Ovdcl; t h ~  separations factors utilized to dctcrrninc thc cost separations lsetween interstate 

and intrastate are currently fiozcn, subject to the 5 yeas separations freeze whhh took cf- 

k t  on July 1,2001. Thc Joint Board is worlcing on the approach that should follow this 

frcczc, mrl, as noted above, the FCC has specifically indicated in. its DSL Order that h 

this contmt issues related to the allocation of joint loop costs between broadband and 

othcr providcd scrvices should also bc addressed.' It would seem sensible that there be 

some consistency between the method that thc FCC adopts for allocating joint md com- 

mon costs between broadband and traditional POTS services, in particular for jurjsdic- 

tional separations purposcs, and the method this Coinrnjssion utilizcs for separating allo- 

cated intrastate costs between broadband and other intrastate tclccommunications ser- 

vices. Until the FCC acts and determines the method or methods it will. use for scparat- 
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ing cofis a , d  thtough these determinatims actually identifies on a so in^, forward basis 

what portion. of any costs shifted to broadband services are to be moved to the state ju&- 

diction for recovery, if my, this Commission is essentially "opel;ati.ng iu, the dark" in re- 

viewing its own possible nrIe cl~anges. T11c FCC has clearly indicated that issues related 

to the allocation of local loop costs between voice and data. services are currently pending 

with the Joint Board. Until the Joint Board and FCC address those issues and determine 

the degree to which the stztes may be responsible for <my loop costs shifted to broadband, 
.:I 

it would .seem diEcult if not impossible to reasonably judge the imppact of any proposcd 

state changes. The actual financial impact associated with any proposed related state rule 

cb,anges cannot be gauged without frst  knowing the estent to which broadband costs will 

ultimately be allocated to the state jurisdiction for cost recovery. 

II[, State Rqk in Preserving and Advancing Universal Service. 

Under the provisions fo~md in Section 254 of t h ~  Federal Act, both the 

federal and, state jurisdictions are charged with the responsibility to preserve and advmce 

unj.vewal service. Subsectkm 254@) (5 )  states specifica1l.y that "[tlhere should be spe- 

cific, predictable and suffkient Federal and State mecl~m.isrns to preserve and advance 

universal service." (Enfpkasis added.) The state responsibility with respect to ~tniversal 

service is more specifically defhed pursuant to Subsection 254 (f) of the Act, which 

reads as fallows: 

STATE AUTHORITY- A State may adopt regulations not inconsistsnt 
1yit11. the Com.missionts rules to preserve and advmcc universal service. 
Every tc1:lccornrnunications carrier that provides intrastate teSe~ornmunica~ 
tions services shall contribute, on an equitable and nondiscriminatory ba- 
sis, in a manner detmnined by the State to the preservation and advmce- 
ment of universal, service in that State. A State may adopt regulations to 
provide for additional d.efitions and standards to preserve and advance 
universal service within that State only to the extent that such regulations 
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adopt additional specific, predictable, and sufficient m e c h ~ . s m s  to sup- 
port such definitions or standards that do not rely on or burden Federal 
rmiversal service support mechanisms. 

Thc above federal provisions make it clear that intrastate telecommrtrrications services 

and carriers providing such services ate intended to play a part in carrying the universal 

service burd.en. Every telecommunicatiom carrier providing intrastate telecommunica- 

tions services within a state is required to contribute on an "equitable and non- 

discriminatory" basis toward the preservation, and advancement of universal service in 
I h 

that stare. Furtl~emore, to the extent that any state seeks to egab3j;sh within its jurisdic- 

tion an expanded de6niti.011 of universal service Feyond what iis defined as universal ser- 

vice by the FCC), the state is obligated to establish an additional, state mechanism or 

m echanisrns to support: the expanded definition. 

Contrary to w b t  m.ay be suggested by other comm.enting parties in this 

docket, the Commission must be mindful o f  the State's universal service obligatio-ns in 

considering any possi1Ae switched access rule changes. The current access rate structure 

has helped. to keep basic local service rates affordable in South Dakota in even the bighr 

est cost areas. It also has been successful in encouraging continued investment in the 

tclecommunications facilities network by Sorrth Dakota's rural telecommtt~~ications c3ni.- 

ers. To the extent that the current access rulcs havc assisted in keeping local service 

rates universally afhrdable and enabled continued investment in state-of-the-art tcle- 

communications facilities, they have, in fact, worked to "preserve and advance" universal 

service and have, accordingly, served to mect the state's universal, se,wice obligations im- 

posed under the federal law. 
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As already notcd herein, there are prcscntly no alternative cost recovery 

mecha~lisms in South Dakota such as a state "SLC" or a state universal service fimd. The 

current abscnce of thcsc mcchanislns cannot be tgmted in tlis process of reviewing pos- 

sible switched access rule chmgcs. 

In the federal jurisdiction, as pafi of its most recent interstate access 

reforms applicable to rate-of-return regulated carriers (which includes the member 

companies of LECA md SDTA), thc FCC acted in a rnanncr consistent with the Iederal 
% 

universal servicc statutes, at least insofar as interstate aecess rate Mductions implcmcntod 

were offsct by additional explicit universal service support. Second Report cord Order 

und Fu~ther Notice of Proposed Rdernahivg itt CC Dockcet No. 00-256, F$eentlt Report 

and O~der  in CC Docket No. 96-45, and Repo~Z m7cl Order- in CC Docket Nos. 95-77 und 

98-166, 66 Fed. Reg. 59719, FCC 01-304, released November 8, 2001 (hereinafter 

refcrcnccd as MAG ~l-der)."n issujng the MAG Order, the FCC was mindfill of its 

universal service obligations and took action to avoid a shift of its m~~vessal scrvice 

responsihilitics to the state jwisdictions wd to protect against negative univwsal s m l c e  

impacts. Although thc FCC reduced interstate access rates, it also increwed interstate 

SLCs a~ld established an additional univer$al sexvicc suppoi-t element or mechanism 

("Inter$tate Common Line Support"). MAG Order, par. 15. TJxroug1-i thesc steps the 

interstate access rate reductions were offset by sufficient support horn other revenue 

sourccs. 

It should be noted that SDTA presently has pending with the FCC a Prtition for Reconsideration 
chalIenging that part of the FCC's iM/Ifl Order which proposed tlle evenkal c~mpletc ~1im.ination of 
interstate carrier cornmon line charges. Thc Petition, mors specifically, disputes on legal g o m d s  the 
FCC's cat~gonzation of all interstate carrih common line charges as being WI "implicit subsidy. 

11 
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LECA and SDTA believe tlmt, in i ts  pracess of implementing any intx-a- 

state access reform, this Commission is obligated to take a similar approach that gives 

full recognition to my universal smite concerns presented. Switched access rule 

changes cannot be made without simultaneously addressing tlie impact that any such 

changes will have on miversal service. To makc acccss rulc changes wiihout enstring at 

the same time that state ~rtllversal servicc responsibilities continue to be met would be 

contrary to the federal universal service statutes and also contraty to the best interests of ' 

$ 

Sotlth Dakota consmen.' 

It is also essential that this Commission gwe weight to thc universal sser- 

vice impacts caused by any proposed acccss mle changes, give0 the expressed intcnt of 

the Slate lepisI;1ture that South Dakota have a telecon~munications ~ a s t r u c t w e  that 

meets "advanced communications nccds." SDCL 49-31-60. The Stale legislature, 

though the enactment of SDCL 49-31-60, has stated its commitment to the development 

of advmced communications services, including broadband services, throughout South. 

Dakota.'' LECA and SDTA urge thc Commmion in this proceeding lo act in a manner 

consistent with these state statutory provisions and by ensuring that ,my actions taken to 

"uch action would also bc contrxy to langnagc contained in SDCL 49-31-18 which specifically 
rcfcrcnccs thc cstattislment ~f access rarcs by rules adopted pursumt to SDCL 1-26. That section ptnvldes 
In pertinent part that tho Commission "[tlo providc access facilibes at reasomblc rates and to eolmnce and 
preserve un~vcrsal scrvlce, . . . may estnblrsh metl~ods designcd to determine and irnplemcnt fan and 
reasonable access rates by nlles promulgated pursuant to chapter 1-26..' Ernpiasis nclcled. 
I0 SDCL 49-31-60 is consistent with thc FCC's position rcflectcd in the Fourteenth Report and Order, 
Twenty-Second Order on ~kcoasideration, and Fmther Notice of Proposed Rulemaking in CC Docket No. 
9611.5, and R q o a  and Order in CC Docket No. 00-256" (RTF Order) that ppn~dcnt network upmde in- 
vestments, includhg upgrades for both universal services and broadband, can be paid for wih univcrsd 
service funds. Pars. 200 and 203. 
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refom t l~e  cunent ia,t.astiate access rules do .not impede the furtherance of broadband in- 

vestment in the state." 

It may be su.ggested by certain other commenting parties that this Com- 

mission is legally obligated to change the c w m t  access rules. LECA and SDTA dis- 

agree with my such claims- The current switched access rates are appropriately based on 

a '"lly distributed, embedded cost" method that fairly recognizes thc cost of rill facilities 

actually ntilized in the provisionhg of intrastate access services. Further, even if it werc 
, \ 

determined by this Commission that the cunent intrastate access rates contain certain 

"impljcit" universal service support, a rcccnt dccision of thc US. Court of Appeals for 

the loth Circuit squarely addrcsscs the issue and indicates that the existence of implicit 

universal service support in intrastate rates is not in violation of the Federal Act. In 

Qwest Communications International, Inc. v. FCC, Case No. 03-961.7, released February 

23, 2005 (hereinafter xefelrm.ced as Qwest II), various pctitioners cl~allenged on appeal to 

the UU. Court of Appea1,s the FCC's "Order on Remand, Further Notice of Proposed 

RuIemWg, md Memorcmdum Opinion a ~ . d  Order" issued io CC Docket No. 96-45, & 

the Matter of the Federal-State Joint Board on Universal Servicc, FCC 03-249, released 

October 27, 2003. In part, in the appeal. proceedings, the petitioners disputed the FCC's 
. . . . . . . . .  . . .  

determination that "the Act does not mandate that states transition. from implicit to cx- 

plicit subsidies." (Qwest 11, $lip Qpi.nj.on, pp. 16-1 7). Upon concluding that the issue 

telecommunications companies ~ o r n  voIuntarily forming an association to assist in the administration and 
filing of schedules or tariffs and to engage in the pooling of access costs and revenues in a manner which is 
consistent with preservhg and ndvmcing universal service tllroughout this state or consistmt with the 
Public Commnica t io~  Network In-FrastructclIe policics sct forth in $5 49-3 1-60 and 49-31-61 ." Thw 
state pronouncements supporting the advancement of mivcrsal service are entirely consistent wit11 tlxe 
stated goals found in Setions 254 of the Fcdcral Communications Act to provide "access to advanced 
telecommunications and information services" in "all regions bf thc Nation" See 47 U.S.C. (i 254@) (2). 
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over this 'FCC deternlination was purcly a lcgal question and that it was a question " ~ p e  

PAGE 15 

for review," the Cout  of Appeals for the loth Circuit disposed of the issue as follows: 

As we explained in. Qwest I, the Act 'pl.ahly contemplates a part- 
nership between the federal and atate governments to support ~~niversal 
scrvic~." [Citations OtnitteCfl The tenm of the Act evidence recognition 
of concwrmt state authority, providing: 

A State may adopt regulations not inconsistent wjt11 the 
Commission's rules to preserve and advance universal 
service. . . . A slate may adopt regulalbs to provide for 
additional definitions and standards to preservc and ad- 

, vance universal. service w i t l ~ h  that State only to the ex- 
tent that such regulations adopt additional specific, pre- 
ctictablc, and sufficimt mecl~~misms ro support such defi- 
nitions or standards that do not rely on or burden Federal 
universal service support mechanisms. 

Froni these excerpts, Qwest and SBC deduce a statutory mandate 
requiring states to transition from implicit to explicit support ~xecbnisrns. 
-t. I .  dsafting the statute, Congrcss unambiguously 
imposcd an explicit subsidy requirement on federal support mechanisms; 
no such requirement is expressly im,posed on the states. . . . We agree with 
the Comm.ission that, having rcquired explicit federal support mecha- 
nisms, Congress certainly knew w b t  language to u.se to impose a.sirniIar 
requirement 011 the states. We do not PpJ, as uwged by Petitioners, that 
Conppss's requircment that state and federal. k u d h g  be specific, predict- 
able an.d sufficient, 47 U.S.C. $ 254 @) (5). provides a backdoor to federal 
manipulation of state support mechanisms. The Petitioners' argument that 
implicit subsidies are inherently non-specific, unpredictable, an.d insuffi- 
cient is uxlavailhg. We fhd  no support in the plain nleaning of these 
terms or in the relevant statutory history for the Pctitionets' consbction. 

. . , . P,etitio,ners further argue that the Act's requirement. that ."[e]very , . . .  . .  . 
telecommunications carrier that provides intrastate telecomm,unicsrtj,ons 
services shall. contribute, on an equitable and non-discriminatory basis, in 
a manner detm~ined by the State to the preservation and advancement of 
~miversal service," 47 U.S.C. 9 2540, requires that the states repl,~ce ex- 
isti~.g implicit subsidies with cxplicit support mechani,sms. Otherwise, 
single carriers may be forced to bear a disproportionate and inequitable 
share of the burden. in supporting their own high-cost consumcrs. We 
agree with the FCC that the plain text of the statute merely imposes an ob- 
l.i.gation on the carriers to contribute to miversa1 service h d s ;  it does not 
impose a requircment o f  parity 'with respect to internal k c t i m i n g  and the 
distribution of fuads between and amonk caniers. Ntoseovu, the language 
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of thg provision evidences an express commitment of the contribution is- 
sue ta the states. 

Xn keeping with the dual rsgulatory scheme embraced by the Act, 
Congress intended fiat the states retain significant ovmsight and authority 
and did not dictate an arbitraw time line for transition from, one s w t m  of 
sup~jort to atlotha. . . . Nor did Congress expressly foreclose the possibil- 
ity of the contimed existence, o f  $ate implicit support mechanisms that 
h ~ t i . o n  effectively to preserve and advance universal service. Under 
thmc circum,stances, we will not di.stu.rb the Commission's statutory inter- 
pretation. [Emphasis added]. 

Qwest 11, Slip Opinion, pp- 1.9-2 1.. 

\ The US. Court of Appeals decision in Qwest IT makes it clear that even if 
. - 

it were determined that thc currsnt intrastate access rates include catain implicit support: 

for universd service, it is within the lawful discretion of this Cbrkllnission to set the time- 

table for its reform of intrastate access cl~arges. LECA and SDTA, with respect to this 

tim,etable, believe that it should be drivm ultimately by decisions made at the state level. 

concerning the estahli.shment   of: explicit universal service support mechanisms. Actions 

should not be taken. to substantially reform. intrastate access rates without first having al- 

ternative universal, sewice suppod m.echanisms in place at the state level. It is neither 

~,~~dawfizl nor improper for inhrastate access rates to play some role in assisting with the 

prcse~yation and advan.cenxmt o f  univcrsal service in South Dczko.ta. Until explicit sup- 

port mechan.ism,s are established in South Dakota that are s ~ ~ c i e n t  to meet the state's 

rn~iver~al service abl.igations, the cumeut access rate structure, which allows for a full re- 

covery of intrastate access costs and which has helped to meet universal sewice goals i.0, 

South Dakota, should be mainlahed. 

In. Pendin? Federal "htcrcarrier Compensation7' Reform Proceeding. 

In these initial comments, LECA and SBTA stress the importance of co- 

0rdinatin.g my actions at thc state level to reform intrastate access rates tvith t l ~ e  proceed- 



R I T E R  LAW O F F I C E  PAGE 17 

ings now 0ngoin.g before the FCC to estab.bl.ish a "unified in.twcami.er compensation re- 

As this Commission is well aware, for some time the FCC has been Iook- 

ing jnto substantial reform of the vcarious compensation mechanisms existing in the tele- 

communications industry that are intended to compensate regdated carriers for use of 

th,eir n,etworlc faci1iti.m. The FCC's efforts to establish a unified compensation regime 

were first initiated by a Woticc of Proposed Rulsmaking" issued in April of 2001. See 
.2, 

develop in^ a LTnified Intercanicr Compensation Regime, CC Docket No. 01-92, Notics 

ofPi+oposed Rtrlemuhing, 16 FCC Rcd 9610 (2001). A second 'Turtber Notice of Pro- 

posed Rulemaking" was issued in March of 2005 seeking comment .tom interested par- 

ties on a number of specific, comprehensive proposals for refom.- Sn the Matter of De- 

vcloping a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, Fur.t/zei+ 

enced as the F N P R . .  Although the FCC has not announced when it may act to actua1;lly 

adopt intercarner conqensation refoms pursuant to its FNPRiC& there is no question th.at 

the FCC vicws its intercarrier compensation reform efforts as a priority item. This is evi- 

denced by public comments of the FCC Chai.man. and other Comissioners and the fol- 

As a general matter, the record comkns the need to replace the existing 
patchwork of intercarrier compensation rules wit11 a unified approach. 
$.$any com~n.enters observe that the cumnt rules make distinction,$ based 
on artificial regulatory classifications that ccadnot be sustxjned in today's 
telecomxxlwications rnarketplme. Under the current rules, h e  rate for in.- 
tcrcarrier compmsation depends on th,ree factors: (1) the type 0% traffic at 
issue (2) the types of carriers involved; and (3) the end points of the 
communication. These distinctions create both opportunities for regula- 
tory arbitrage and incentives for in.effibient kvestmmt and deployment 
decisions. The record in this proceeding makes clear that a r e~ la to ry  
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scheme based on these distinct.ians is incremimly untvorkable in the cur- 
r6n.t environn~ent and creates distortions in the ma~ketplacc at the expense 
of hcatthy competition. Additional problems with the existing intercmier 
compensation regimes result from. changes i.n. the way network costs are 
incurred today and how market ddeelopments affect carrier incentives. 
These developments and others discussed herein c o n h n  the urgent need 
to reform the currcnt intercani er compensation rules, [Emnpl'tasis added. 

FNPxh.f, par. 3. 

rzl this process of looking at possiblc state access rule changes, it is espe- 

cially important that my changes at the stntc level track actions taken by the FCC, be- 
h 

cause the FCC has expressed a clear intention not only to address reciprocal compensa- 

tion rates and interstate access sates in its r d o m  effofls, but also intrastate access rates. 

Tile FCC gave recognition in its FNPRI1P that any "unified [compensation] regime re- 

quires a reform of intrastate access charges," and has specifically asked for comment 

concerning any "alternative legal theories under which the Commission could refom in- 

trastate access charges." FNPRM, pass. 63, 80. Parties have also been asked to commmt 

on the specific issue of "whetfier the Commission F'CC] has authorjty to replace intra- 

stwtt.; access regulati,on with somc alternative mechanism." -FNPRM? par. 78. 

Given this stated intention on the part of the FCC to cxtend its efforts to 

unify intercarrier compensation to address intrastate access charges, it is likely that any 

FCC action taken pursuant to its I"NPRJ.4 will impact intrastate acccss charges to some 

extent. That being the case, LECA and SDTA urge this Commission in its efforts to re- 

form the state access mles to purposely trail the FCC's actions. Since what happens at 

the federal level, in the FNPRnd will, impact intrastate access charges, there is good reason 

to question the expenditure of substantial time and resources within t h i s  proceeding by 

developing, investigating and litigating South Dakota specific proposals for intrastate ac- 
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cess refom., m e  FCC has expressed a preference to impl.em.ent a "unified intercarrier 

cotqensrttion regime" th,zt would also extend to intrastate access chargcs. This suggests 

tJ~e possibility that any jnlrastatc state access nllc changes adopted in this proceeding 

without regard to thc federal proceedings could be replaced or preempted in a short pe- 

riod of time by the FCC's intercarrier compensation reforms. LECA and SDTA urge the 

Commission to avoid that ~ ~ s u l t ;  in this docket. 

With regard to the FCC's FNPRM, LECA and SDTA would also draw this 
. \ 

Conlmission's a~ention to some of the specific issues being addressed at the fcdcral kuel 

that seem pal%b.darly relevant to intrastate access reform efforts. In part, the FCC is ex- 

amining issues concerning the costing standard that should be utilized in a unified inter- 

carrier compe~satioa regimc. FNFRki pars, 16, 64, 66-73. More speclfi.cally, the FCC 

has focused. nound thc "additional cost" standard set forth in 47 U.S.C. 5 251(d) (2) of 

the Federal Act. Thc FCC I m  also raised issues as to how any further forced access rate 

reducti,ons should be offset with alternative cost recovery mechax7jsm.s. It hae noticed for 

comment the i.ssue of whether, if the FCC acts to reduce or eliminate intrastate switched. 

access charges, it is necessary to give price-cap mcl rate-of-return LECs the opporhmity 

to offset rcvenue losses with alternative cost recovery mechanisms. FNPRM par. 114. 

The FCC has also asked whether it "should create a federal mecllanism to offset my lost 

inkastatc [access] revenues, or w.hether states should be responsible for establ-isl'lr'ng al- 

tmative cost recovcry mechmisms for LECs witl-rin tbe intrastate jurisdiction." FNPRif 

par. 115. 

LECA and SDTA believe tlmt the FCC's answers to these sorts of ques- 

tions arc critical to making any reasonable decisions at the state level in reforming the 
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intrastate access rules. If the FCC intends to change the costing standards applicable to 

the determination of in,tercmicr compensation, any such changes may obviously limit 

tl~is Commission's discretion or authority to consi.der and mzke decisions on cost alloca- 

tion issues related to intrastate access charges. .LECA and SDTA also beljeve it would be 

extremely helpful in making deci,sions on how the current intrastate access sl~ould be re- 

formed to first h o w  tvh~ther the FCC or the state juriscliction will be responsible to es- 

tablish sin alternative revenue source to offset intrastate access rate reductions. FNPRM 
3 *I 

par. 115. 

(SXGNATVRE PAGE FOLLOWS) 
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Respectfully submitted. thh third day of February, 2005. 
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