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The Telecommunications Reséllers Association (“T

members and pursuant to the South Dakota: PUDhc

»Jﬁ‘“ﬁalllﬂﬁ,ssion") Notice of Public :Hearing to Adopt Rules [

consistent with TRA’s comiments herein.

L INTRODUCTION

TRA commends the Commission for ‘development ‘of ‘a coiri

on legitimate service providers. Rules which impose onerous requirements on-legitimat

* Fovumded n 1992, the Telecommunications Resellers Association is the Washington, D:C.-based -national-organization: foeresel
of whetmrmanications services. TRA represents nsore than 700 companies involved in the sesalé of domestic wad Hsetnati ;
dritunve, fonal, wireless, and other enbanced telecommunications senvices. TRA was created a5d carrics 4 contifiting nandafs to
fostrr dnd promols wheonanmications nosale, to support the telecenmunications industry, and W0 proteet theintefestsruf entitiss
engrgad iy the resale of telecommunizations services, ;




- competitive service providers, and those who .ope"fate‘ in am
market in particular, may act as @ proverhial v'b‘a,rfi‘c‘w to- entry “or:
- competition.

Smaller companies, such @5 many of TRA’s
disproportionately affected by overly rgorous rules that 1m1
unnecessary burdens on service providers. Because of the

mapact that regulation has on smalier companies;-the manner in whi

ultirately crafted will have a direct: effect-on whether mamysmaller )

1o compete in Scuth Dakota, let alone wheﬂlerthey enter theStat
preeposed rules and amemimenms-inﬂes‘?hawe'.f.'ﬁéﬁi only on the'publicbut on the in
on smaller companies specifically, ~,sh6ulid7hércar;e:fullycﬁnsidfeteﬂ;
Another important consideration is how much - market
sompetitive pressurej:sh'csu?d- appropriately be-allowed to“‘regulate’ service
pressure for competitors to- aftract-and retain-customers in .,fggsmpé_tiﬁye 1
markets and in a local market dominated by an- ‘-‘eh'txcrichéﬂi’i:ﬂ-
significant motivating factor for service providers to-serve the'p
onee appropriate for monopoly service providers a,re:i-'»:l"ess#appr‘bﬁ’ 'A% :
service providers who must struggle to gain rew .subscﬂbersi; Ne
degree of flexibility to enable competitive carders to meet :.cémpét_‘ﬁi
demands, while ensuring that the publie continues-to be served responsibly. - 8
Non-facilities-based reseliers occupy a unique posiﬁc’m in thaffthﬁ don
own, lense, maintain, or otherwise control a nietwork. Their unique situation:should

tre considered in the adoptien of service quality standards. Non-facilities-based reseller;




w:ll practically be unable to meet many technical and reportinfg_é‘.zstj
éxclusive reliance on underlying carrier network services. Théy sh
responsible for requirements over which they have no-control,
It is with these ronsiderations in mind, that TRAcomments
provisions of the Commission’s rules which TRA. urges-be amenid
: mc;r;:-:cmsciy wiith business and compe‘t?itive":realities.» |
Ik CHAPTER 20:10:01, GLNERALRULES OF ‘PRACTfGEv .

A, Associations  a
Representation:b.

yastad

Rule 20:10:01:02, Appearances, -scémijngly prope

important provision which allows corporations and-associations; such 2

represented befure the Commission by -any bona fide officer oriemployee.

on representation. If the former, allowing parties to-be representéd

appropriatély continue to allow -companies and associations to be ‘represer

the Commission’s intent to foreclose pro se representation, sich a limitati

effectively and unfairly quash the voice of many smaller com}ﬁan

hefore the Commission in litigation or other complex formal proceedings..
broad elimination of the ability for companies and trade groups to appear pro.
rulesnakings or other more adminisirative proceedings will effectively preciud

entities from being represented altogether.  Such action will further deprive:
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‘partics who are unable and/orunwillin;
Noiniterested party; whiett

ssociation, should be precluded from participation |

regulotory resources, it is less likely thav TRA: would ha
instant proceeding were it expected -:\‘t'da»a:';iggge counsel o

deprive TRA from-appropriately-representing its menmibers

will have a material effect on. members’ South Dakota-operati

patently unfair, and accomplishes little- more than - to- a'sfi_iﬁfricéii’-thé’? v 1c
constituents whose concerns should be heard by the:‘Commission.

I it is the Commission’s ifitent to- elin‘tinatéf»,c_l_'
urges amendment of rule 20:10:01:02 to-clarify intent: fas:»:-’féll_qwé: “An
proceeding may appear before the commission and Bé;vheandl‘ie ‘
fide officer of or emplovee of a corporation or association foﬁ-ﬁby':'attbrxx

risle 20:10:01:02 should not limit representation of companiesar\’d«associatiohsﬁ




1. CHAPTER 20:10:24, INTEREXCHANGE CARRIER ANDCLASSIF
RULES 2

et

A, CashFlow Sta»temen‘t,S_u_bn‘l_i’ssic_m_s;;th’oﬁ]glaNb’tqujM?ﬁ;djaté Y

Rule 20:10:24:02(8), Certificate of ‘Authority forlnterarch
IMposes a new Tequirement not previously imposed on intér".é‘xah'aﬁgc;icam_
for centificates of authority to submit a cash ﬂow--statemcnf as pai ‘
applicant’s financial viability, The cash flow requireément *ijm’fpdfsé,s#va
kurdensome and unnecessary requimmen,f on new entrants‘fgéﬁéfally,:.é_yxjii»’ on
companies in particular, and ;shou}ld.f‘be:-eeti;ﬁi_nated. |

TRA recognizesthat cash -v-ﬂéw;;datasm‘ays»pr_ofv?i:c'}é; addltlonalmsxg
applicany’s financial viability 1,0'-seﬁe:;the:ﬁ{xblic and: from:that ’ipérsp_ebtii!eii@a;
o the Commission. However, tor the-zaxt’e’pts:that:f'a_nv applieanfi;hfas=ii1¢t;;prepéi<
cash {low statements, it should not now be requiréd to prcpareandsubxmta

staternent exclusively to obtain certification in’South Dakota. Tlns:seSPBCl.ﬂl

new entities with limited operating: expérience, Even. assuming; arguendo

entities could prepare cash flow statements, such statenients’ would ‘serve:

projections whose value to the Commission for purposes of assessmglong-term
would be guestionable. As projections, these data would representestlma
reliability is a function of the assumptions they are based on.

New entities who have not developed cash flow. statements shm:lﬁ”np@
precluded from market entry by virtme of the fact that they have no operating history o

which to base cash flow statements or projections. Preclusion of new entvants into th



marketing employe

: ‘-;x,;hsjcﬁpﬁms} of ¢a




additional application processing delays, and results inthe develb‘pﬁient‘— of ¥
only marginally relevant,

The Commission seeks information from new applicants-con
methiod to be used by the applicant to market its services. Such-info
gengrally provide the Commission with a good snapshot of how:anew ,v
o ‘5pprﬁlac'h ih'e public and whether its proposed approach comportswuh
requirernents.  Just how .ﬂpeciﬁﬁ :knoxa}lledge of ca‘chr-.gixidilirid;‘uali_’~

qualifications will provide the Commission with a greater assurance that -an

remains in compliance with the Commission’s consumer-oriente zrul'cs,rof.pgsgessq
managerial ability to serve the public, is-entirely unclear.

Also unclear is how such-information would be usgdfj"ﬁ"yathé-
were it provided by new applicants. For example, would: the Commissioriin
detailed descriptions from-each sales person? If the -appl'i‘canﬁ employed hundre
and marketing employees, would separate descriptions-be requi »
the applicant employed no sales and marketing employees, bﬁt} rather ;
* telemarketers or sales agents, would the applicant be demedccmﬁcatlon fi ‘
provide sales and marketing employee qualification data, or would- the 5’3:"
exempt from the requirement? Wouid the Commission:deny: certification |
siniply on the basis that it was staffing its sales and marketing organizati :
fevel sales people having little or no marketing experience? Waoiild the Jb(Z
ghallenge the ability of a new applicant to serve the public on the basis of ike’
amount of experience of one or more individuals? The potential for discriminia

certification looms heavily in the possible answers to these questions.



and marketing individuals seems misplaced-and of little value in determi

“-applicant shouid be deemed qualified to serve the public. What remairs 1

- requirement for inclusion of marketing sales personnel descriptions sh

While informution regarding senior ‘management’s- business

experience may be appropriate and relevant, requiring detailed 'descriptions.

whether the applicant will abide by Commission rules. Notwith$tanding
preparing detailed background descriptions, the éffort involvid m f‘revié{ ¥

the potential delays associated with: review, such: descriptions woul :

additional relevant insight into the company; its:operations; of :ifts—'rc’f)f"ngc‘;‘:i'nfgﬂ
Altemnatively, the Commission should request only an overview of seniot n
sales and marketing experience.

C.

to submit “all telemarketing scripts used by the appl’icant?and*its‘thifrd?{paﬁy

Presuming that new applicants have developed tclemarketing scripts prior o e

a review will have no relevance as to the applicant’s technical, financial, or minage
ability to serve the public and should not be considered under the certification process
Telemarketing scripts should not be a factor for consideration of whathe

an applicant should be granted a certificate of authority. Rather than tequirc"a;)‘pl‘ijé':ixi :

0




quisite-for certification, 1

- gubmit telemarketing scripts as a prere

- gervice providers should be subject to a set-of Commission-establist ed guide

et forth that information which must be provided to the: pﬂb'l"icﬂs Thosew

~violation of the Commission's guidelines and rules may then be:sub écted to ap
Commission enforcement action.
uld Not be Used 1o Protect AF

D. The Regulatory Process Sho
Interests of Local Exchange -

According to rule 20:;5130»:-24':—04:05,; iPei;farlmaﬁfc;fjé Bonds,ap

be required to post 2 bond as-a ctondjt-ion,;to-/ceﬂiﬁcatidn it pas
¢ companies providing:access to the 1ocal exchange ne

telecommuni'catiion

her custbmerof'v?the;apglficant.z”’ Although :

ements On Tiew entrants with - fragile financia

applicant or any of

of imposing. bonding requir
rely ?ir\apper'riatéi‘{;fbr'.1theﬁ,fbéngﬁ'ﬁi._; filocat

protect the public, the reqmiremmt=is>.enﬁ

‘bonding fequirement wou

service providers. When viewed in this light, the

ersito rely on the regulatory process

allow incumbent local exchange carti

had judgs;ment:.Qr"{bxxsiness.f;fpgaqtfi"lcﬂés'; i.h’?{hcﬁ:itf‘féiﬁh né

whole when exercising
other carriers. Such 2 «pake whole” provision i$-»a;ihrd§¢bae\¢ité"iwrfi‘s:cn'ti

regulation and is no longer appropriate ;in..compeﬁtiv&-m“a"‘rketi‘u
By requiring new applicants to post performance bonds prin
ent carriers, the Commission establishes a de facto i’ltxdemtﬁﬁ'i}mm 7

benefit incurab

for the incumbents. The Comemission would in essence condone saddling

the financial and administrative burden of posting bo

gompetitive providers with

3 TRA proposes that if disclosure guidelings are 10 be considered by the Cummission; that thcv
theough a sepanate rulemaking proceeding. ,




‘contained in the proposed amendments to rule 20

wmeﬂ "erhﬁcatxon

B. A Detailed Description of the Quahf cation
Should be Eliminated. :
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Rulle 20:10:32

require alternative providers to-

“Establishment of minimum calling -area

gvent compete with the incumbent, conflicts:with a.cen

public convenience and nécessity-in California, whete a, servi
Commission had'been adopted; ballooned from under 10

, 1o the public
ultimately waived by the California Public Utilities Commission:inits Rulemakir







s j&és’-cﬁ.mp;lyﬂ with tan

“amendments. 10

. recognize the inapplicability o

* This is prcdxcatcd upon the existence of an chgb]e teiecommumﬁat
responsibility to serve throughout its:service territory.

- Notwithstanding. the inapplicability of technical:service statidards ‘o
pwpos«.d mles raige - added concern over thc negd to xmpo ‘

ies ahﬂul_
,a\'vu.ts ata dlifmcnt fevel of service, thhm th_ baurids 6
eould appeal to customers seeking additionaleconomy.




penalties, coupled with vigorous enforcement and consurier
protect the public from the acts of disreputable service providers:

The current Federal Communications-Commissio

rules, 47 C.F.R. §§64.1100 and ‘64:1,'150,‘1havexse_wed?f‘as.~%aruS'.fe'_ﬁil;‘
requirements for confirming new service subscriptions. State: ru |

after the FCC’s current telemarketing rules, such-as-those propo Y

have proven particularly effective when coupled with vigorous-etiforc

against disreputable and illegitimate service providers whose intent is t
public. Currently, at least forty (40) states’ slamming rules generally mt
federal telemarketing rules.” TRA generally supports the Cﬁmmfi‘ss.i"oh}" ;
slamming rules, with the following c’lariﬁcainn;;a;ndr:;propos‘edz-#menﬁmen'ts:,

A. Penalties and Sanctions Should -Appropriate ;
Disreputable Providers:and: Those Who Engage'i

Proposed rute 20:10:34:06, Telecommunicaticns company - .

appropriately imposes penalties or sanctions in the event of inte

tiona

undocumented) stamming. Slamming rules must eliminate the financial incentj:

" According to information available to TRA, slamming regulation adopted in the following $tates getieral
mirror current federal slaraming rules: Alabamia, Alaska. Arizona, California; Coforado, Connee
Dolaware, Florida, Georgia, Hawaii, Idako, Indiana, lowa, Kansas, Mainz, Maryland, Mbdsschige
Minnesota, Missouri, Montana, Nebvaska. Mevada, New Hampshire, New Jersey, New Mexico, Ne
Norfh Carolica, North Diakota, Ohio, Orezon, Pennsylvania, Rhode Istand, South Cadreling, Tetiness
1k, Virginia, Washington, West Virgima, ‘Wisconsin. and Wyoming.

i5




rvice PrOVders who eng;

- correct repeated problems. Howevs

USRI WL

- when considering imposit

i

- the  possibility of inadvertént err

~of unintentional - slam
' information;
- potential for inadvertent

made by the executin

eircumstances of the disputes, and éémon‘é‘_tiati'onﬁbi - accused car

Commission rules before it takes. enforcement action.

North Carolina, North Dakota, Ohio, Oregon, Penusylvania, Riiode. Island, Sout
Utals, Virginia, Washington, West Virginia, Wisconsin, and ‘Wyoming. ‘
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B. Changes in Primary Carrier Should Remain Consistent Wllh
Verification Procedures. :

Two methods of confirming primary carrier changes: are

through proposed rules 20:10:34:02 and 03, independent third party verificat

letters of agency. Both verification methods are effective in-documenting prima y

authorization electronically through the customer’s call to a-toll-frée numiber ¢stabl

specifically for the purpose.” Carriers may also verify customer primary carrier chang

are no less effective in confirming primary carrier changes, and ’sliou'l_‘d‘ffbé-:'inéi; "
into the Commission’s rules. Otherwise carriers will-be severely constricted n6
the method used to confirm orders but likely in the method used to -market%-;séwf
no countervailing protection to the public.

C. Telecommunications Companies Remiain Solely Liable: ;f'ox‘;z:(!ie:-?A
Agents and Emplovees,.

Under a plain reading of proposed rule 26:10:34:06, a telecomniunica

compeny’s agenis or employees would be individually liable to- subscribers

* “The [interexchange carrier] has obtained the customer's electronic authorization, placed: from™
telephone number(s) on which the PIC is to be changed, to submit the order that confirms:the iit

... o confinm the authonzation. [Interexchange carriers] electing to confinm sales elecironical
establish one or more toil-free telephone nurabers exclusively for that purpose. Cails o the number(y
conect a customer (o a voice response unir, or similar mechanism, that records the required infoqmat
regarding the PIC change, including auwtomatically recording the originating [sutomatic Toum
idensification].

17




subseribers’ pr ubécrib-ca téletomit
agsociated with "Sl%lmmtirige’ Th.e-mgul.éﬁ
o :éfblé;:j,naiid’j‘thé’rei:‘drel;élviiaﬁlie;v;ib*r;; ;
"plbyﬁeégi;’s’sliéuki‘ niot individual

" primary carriers whole, nor' does-the

and Compigsion. -~ TRA: ‘recommeé
reference to--nonsjurisdiction:
“issues. that may-arise: from:an

way undermines the forc

VI CONCLUSION

The - Commiission’s
cemprehensive regulatory framework

South Dakota. By adopting -the chai

amendments suggested herein, the' Commiission®

between effectively protecting the pub"li'c andmamt "{x_iﬁ g

* “Within three business days of the customer's request for-a PIC change the [interexchan
send.each new customer an information package by first class mait containing ... (7) a post
which the customer can use to deny, cancel or confirm a servicerorder ...”

18







