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I Introduction 
 
The author David Howell was first introduced to this project in the summer of 
2017 with an initial call from Gordon Woods, Vice President and Chief Operation 
Officer for South Dakota Intrastate Pipeline Company in Pierre, South Dakota. 
After an introductory telephone conversation, we continued corresponding by 
email regarding the description and scope of the job. 
 
By the middle of October 2017, Pipeline Equities and South Dakota Intrastate 
Pipeline had come to an agreement for Pipeline Equities to provide a binding 
estimate for the decommissioning and dismantling of the system that bears the 
company name.  
 
It is ascertained that this pipeline or any pipeline has a certain lifespan whereas its 
maximum safety and use is defined. At that point when the pipeline described in 
this report is no longer viable as a pipeline or circumstances have caused it to be 
uneconomical to operate or maintain then dismantling and decommissioning are 
in order.  
 
Pipeline Equities has participated in the dismantling, decommissioning, and 
salvage of more than twenty-five million feet of pipe or pipeline over the past 
thirty years. We have advised, consulted and represented over two hundred 
pipeline companies in valuation of pipelines, valuation of easements and rights of 
way, pipeline decommissioning and dismantling, and been a witness in litigation. 
We have trained and experienced right of way agents, environmentalists, safety 
consultants, and pipeline construction engineers and estimators in house to 
provide these service to the pipeline industry anywhere. 
 
  
 
 

 

EXHIBIT (GW-SD-1) 
Page 4 of 130



24 Right  of  Way    JA N UA RY / F E B R UA RY     2 0 0 9

In this era of high commodity prices, I believe that more 
pipelines should be recycled, rehabilitated and reused. A new 
16” pipe purchased today would cost upwards of $45 to $50 per 
foot – not including the cost for coating and transportation. 
There are so many practical uses for recycled tubes. The pipe 
can be relaid as pipeline, installed as road boring or road casing, 
pile driven in many piling applications, used down hole for rat 
hole or mouse hole connection pipe in drilling operations, as 
well as many other structural applications. 

I have taken up literally hundreds of thousands of feet of pipe on 
their third recycling leg, including pipe that was laid in Oklahoma 
in the boom of the 1920s and excavated and relaid in West Texas 
in the 1930s. At this writing, we are removing this same pipe 60 
years later to be used as slurry line in a copper mine in Mexico, 
water line in Viet Nam, and structural piling in New England.

A Case Study

In the fall of 2007, our Houston pipeline recovery fi rm contracted 
to purchase a seven-mile plus segment of sixteen-inch diameter 
pipeline in West Texas from a large interstate pipeline company. 
The pipeline company had purchased this line with the knowledge 
that it had a questionable maintenance history. As a result, they 
decided to replace the sixteen-inch diameter line with a new eight-
inch diameter segment. We were originally approached regarding 
the purchase of this old line with the provision that the line be 
removed according to the pipeline company’s specifi cations and 
on their timetable to coincide with laying the new line. 

The pipeline company decided to lay the new line in the same 
ditch as the old line we were removing. Prior to signing off on the 
purchase, we surveyed the old sixteen-inch, seven-mile segment 

Handling environmental issues when asbestos is uncovered

BY DAVID HOWELL, SR/WA

The Art of

Half-moon spoon used to evacuate and conform 16” pipe.

Caution fence at road crossing.

The excavation begins.
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to determine whether the pipe was suitable for recovery and 
reuse for structural or other applications. A positive assessment 
was made, and we made provisions to obtain ownership of the 
line. In this case, our company already owned the pipeline, 
and the pipeline company maintained ownership of the right of 
way as they were to replace the old line with a new one. They 
decided to retain a right of way service company to deal with 
landowner relations before and during the excavation process.

Preparing for the Excavation

A land surveying company was asked to resurvey the pipeline, as 
it had not been mapped in many years, and all parties wanted 
to determine what other circumstances might have altered the 
existing right of way over the past 20 years. Realizing that no 
system is perfect, it was no surprise when we discovered that 
some lines were missed in the survey. In addition, the fl ow lines 
that crossed the pipeline were made of fi berglass and could not 
be determined or found with any conventional survey tools. 

Flow lines are not usually mapped, and in this case, they were 
active and gathered crude oil from the many wells in the area 
and transported it to central storage tanks. Since these lines 
take crude oil from a well to a gathering spot, such as another 
pipeline for gathering or a fi eld tank storage system, there were 
ample opportunities for the release of product. As a result, 
great care and caution was essential.

In another part of the survey, we removed a sample of the pipeline 
coating and sent it to be tested for asbestos.  Guidelines and 
regulations require staged or random samples along the pipeline 
as procedures and materials might have changed during the lay 
or maintenance process. Two samples were taken at different 
parts of the pipeline approximately three miles apart. The lab 
report in both cases affi rmed a 25% asbestos content in the 
coating, which was embedded in a felt and tar (or coal tar type) 
material. The coating was not considered “friable” or free fl oating 
while embedded in the tar and felt material. Federal guidelines 
are interpreted differently in various locales. For example, in 
California the coating on a joint of pipe loaded on a truck with 
asbestos-containing materials is considered a product. If it is 
removed by a mechanical means, then it becomes an independent 
material and a candidate for being friable.

We retain a full-time Texas-certifi ed consultant to oversee the 
operation in order to comply with state and federal guidelines 
regarding proper disposal of asbestos in the coating material as 
well as to ensure the safety of the personnel employed on the 
project. Their job is to determine when, and if, the asbestos-
containing material on the pipelines or coating is potentially 
friable and, if so, to determine which procedure is necessary 
to contain it and prevent any problems from happening. In 
the case of this particular recovery, Joe Prevost was in charge 
of environmental oversight. As a certifi ed contract supervisor 
in the state of Texas and a graduate of NATEC of Texas, Inc. 

Track hoe lifts pipe to be saw cut. Saws are used instead 
of torches due to dry grasses in area (fi re hazard).

Pipe is cleaned, racked and ready to load.

Specialty truck unloads at staging area. Coated pipe prior to cleaning.
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training school for asbestos abatement, he is considered an 
expert in the area of pipeline asbestos coating abatement.

The Removal Process

A construction company was retained to provide roll-off or 
portable container units to help contain any coating material 
that might fall off during the removal process. Since the material 
does not bond well with the pipe, it is normal to expect a certain 
amount to fall during the process.  In addition, the company 
provided other transportation units to haul the pipe from the 
excavation site on the right of way to the staging area nearby. 
The transportation vehicles and trailers used were designed 
specifi cally to minimize the distribution of waste material along 
the right of way and to minimize clean up procedures by hand. 
We determined that this was the most effi cient method for 
controlling and containing the material.

It was determined that pipe with asbestos-containing material on 
the coating should remain on the right of way in order to maintain 
better control of falling material. As a result, we took precautionary 
methods and removed the coating before the pipe was transported 
on public highways. Recognizing that we needed to remove all this 
material before it could be moved to another location, arrangements 
were made to dispose of the coating material in a local landfi ll which 
agreed to take the material with proper documentation. 

The process of rehabilitating this pipe began when the pipe was 
excavated and loaded on a special trailer and transported down the 
right of way to the staging (cleaning) area. Each day, the coating 
was removed from the right of way areas where it had fallen off 
during transportation and throughout the staging process. At the 
staging area, the pipe was slice cleaned by removing the coating 
material with a special tool attached to the excavation equipment. 
Then the asbestos-containing material was loaded into a lined roll-
off container, dampened to keep it from becoming friable, and 
placed under a tarp to contain the material as it was removed. As 
an added safety precaution, personnel used respiratory masks at 
all times. When the roll-off container was fi lled, a special truck 
transported the material to the landfi ll. 

The construction company has provided special equipment and 
personnel specifi cally for the clean-up and transportation of 
material to the landfi ll during the course of the project. One of our 
supervisors accompanied each load of waste material to the landfi ll 
and observed disposition of each load before signing off on the 
appropriate paperwork. Our certifi ed asbestos abatement supervisor 
followed the truck transporting the material to the landfi ll and 
observed the roll-off being weighed, unloaded, and prepped for 
burial in the landfi ll. The truck and empty container were then 
weighed again and documents completed so that a history and 
paper trail existed on the manifest signed by the landfi ll authority, 
the asbestos supervisor/inspector, and the driver of the truck who 

Surface soil  from right of way disposed of at landfi ll.

Slice cleaning process.

Gathering surface soil.Coating and dirt loaded in lined container for 
landfi ll.

EXHIBIT (GW-SD-1) 
Page 7 of 130



JA N UA RY / F E B R UA RY          2 0 0 9         R ight  of  Way        27

was employed by a local construction company familiar with our 
abatement procedures.

After the excavation crews fi nished their work, it was important 
to take care of the staging area where the pipe had been sorted, 
cleaned, and loaded prior to shipping to market. While the crews 
cleaned the residue from the coating on a daily basis, there 
was additional work to remove any soil surface area that might 
contain any residue or coating. A minimum of two inches of 
surface topsoil was accumulated throughout the cleaning area 
and removed to the landfi ll.  

Project Summary

This project took about 45 days to complete due to the congestion 
of multiple fl ow lines and the delays caused by other pipelines 
transporting substances across the right of way route. There were 
a large number of these lines crossing our right of way. Those 
pipelines belonged to other pipeline and production companies 
who demonstrated extreme caution during the transportation 
process. This is often the case, as companies involved with moving 
pipelines want to ensure their line is not cut during the process, 
as this could easily cause a spill or release. 

In addition, many of the lines were not marked in any way and 
extensive use of line fi nders and surveys were employed to map 
the pipeline so as to prevent any mishaps or damaged pipelines 
whether active or abandoned.

The overall cost of the project including excavation, cutting 
of the pipe, removing it from the ditch, hauling it to the 
staging area, removing the coating, hauling the residue to the 

approved landfi ll, paying landfi ll fees, and then loading pipe 
on trucks for market and fi nal clean up of the staging site and 
right of way cost about $10 to $12 per foot for work on the job 
portion only. This was only a seven-mile pipeline, and I know 
that longer lines would be more economical. A 40 or 50 mile or 
longer line would be much more economical on a per foot basis 
due to mobilization costs and economies of scale.

Recycling

It should be noted that the real issue lies in the recycling of 
out-of-use pipelines. When it comes down to things, we are 
talking about steel in a tubular form. In this case, the pipe 
that had been servicing crude oil for the past 50 years was in 
excellent condition!

Low Priority

The bottom line is that most companies do not want to 
bother with out of use, idled or abandoned pipelines. They 
are considered potential environmental problems with unknown 
or imagined consequences for anyone tampering with them. 
Most business development managers have higher yielding 
priorities than disposing of out-of-use pipelines, so from a 
fi nancial standpoint, it’s no wonder that the disposal task gets 
bumped. Still, other companies feel they are warehousing right 
of way easements if they leave a pipeline idled, but on an 
abandoned status as far as regulatory or taxing authorities are 
concerned. As regulatory agencies continue their discussions 
on disallowing “in place” abandonment of pipelines without 
individual landowner permission, we can expect to see some 
important changes in the very near term.  ✪

Grading location during fi nal clearing.
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A Brief history of steel pipe 
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Steel pipes are long, hollow tubes that are used for a 

variety of purposes. They are produced by two distinct methods 
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which result in either a welded or seamless pipe. In both 

methods, raw steel is first cast into a more workable starting 

form. It is then made into a pipe by stretching the steel out 

into a seamless tube or forcing the edges together and sealing 

them with a weld. The first methods for producing steel pipe 

were introduced in the early 1800s, and they have steadily 

evolved into the modern processes we use today. Each year, 

millions of tons of steel pipe are produced. Its versatility 

makes it the most often used product produced by the steel 

industry.  Steel pipes are found in a variety of places. Since 

they are strong, they are used underground for transporting 

water and gas throughout cities and towns. They are also 

employed in construction to protect electrical wires. While 

steel pipes are strong, they can also be lightweight. This 

makes them perfect for use in bicycle frame manufacture. Other 

places they find utility is in automobiles, refrigeration 

units, heating and plumbing systems, flagpoles, street lamps, 

and medicine to name a few. People have used pipes for 

thousands of years. Perhaps the first use was by ancient 

agriculturalists that diverted water from streams and rivers 

into their fields. Archeological evidence suggests that the 

Chinese used reed pipe for transporting water to desired 

locations as early as 2000 B.C. (Francis, 2009) 

Development of the modern day welded steel pipe can be 

traced back to the early 1800s. In 1815, William Murdock 

invented a coal burning lamp system. To fit the entire city of 
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London with these lights, Murdock joined together the barrels 

from discarded muskets. He used this continuous pipeline to 

transport the coal gas. When his lighting system proved 

successful a greater demand was created for long metal tubes. 

To produce enough tubes to meet this demand, a variety of 

inventors set to work on developing new pipe making processes. 

An early notable method for producing metal tubes quickly and 

inexpensively was patented by James Russell in 1824. In his 

method, tubes were created by joining together opposite edges 

of a flat iron strip. The metal was first heated until it was 

malleable. Using a drop hammer, the edges folded together and 

welded. The pipe was finished by passing it through a groove 

and rolling mill. Russell's method was not used long because 

in the next year, Comenius Whitehouse developed a better 

method for making metal tubes. This process, called the butt-

weld process is the basis for our current pipe-making 

procedures. In his method, thin sheets of iron were heated and 

drawn through a cone-shaped opening. As the metal went through 

the opening, its edges curled up and created a pipe shape. The 

two ends were welded together to finish the pipe.  

Welded pipe is formed by rolling steel strips through a 

series of grooved rollers that mold the material into a 

circular shape. Next, the unwedded pipe passes by welding 

electrodes. These devices seal the two ends of the pipe 

together. This process in the United States was opened in 1832 

in Philadelphia. Gradually, improvements were made in the 
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Whitehouse method. (Ellyn, 2009) One of the most important 

innovations was introduced by John Moon in 1911. He suggested 

the continuous process method in which a manufacturing plant 

could produce pipe in an unending stream. He built machinery 

for this specific purpose and many pipe manufacturing 

facilities adopted it. While the welded tube processes were 

being developed, a need for seamless metal pipes arouses. 

Seamless pipes are those which do not have a welded seam. They 

were first made by drilling a hole through the center of a 

solid cylinder. This method was developed during the late 

1800s. These types of pipes were perfect for bicycle frames 

because they have thin walls, are lightweight but are strong. 

In 1895, the first plant to produce seamless tubes was built. 

As bicycle manufacturing gave way to auto manufacturing, 

seamless tubes were still needed for gasoline and oil lines. 

This demand was made even greater as larger oil deposits were 

found.  

As early as 1840, ironworkers could already produce 

seamless tubes. In one method, a hole was drilled through a 

solid metal, round billet. The billet was then heated and 

drawn through a series of dies which elongated it to form a 

pipe. This method was inefficient because it was difficult to 

drill the hole in the center. This resulted in an uneven pipe 

with one side being thicker than the other. In 1888, an 

improved method was awarded a patent. In this process the 

solid billed was cast around a fireproof brick core. When it 
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was cooled, the brick was removed leaving a hole in the 

middle. Since then new roller techniques have replaced these 

methods.  

Pipe bending is a crucial component in the formation of 

many different types of pipelines, like the ones that are used 

to transport such products as oil, natural gas, water and even 

sewage. The most valuable of all these products is of course 

oil. Before the invention of pipe bending for oil pipelines, 

oil was transported from oil wells to railway stations by 

horse in converted wooden whiskey barrels. It is because of 

these wooden whiskey barrels that we still measure oil by the 

barrel today. Oil pipelines were first used in Pennsylvania to 

connect an oil field to a railway station. This first pipeline 

spanned 6 miles and was made entirely out of wrought iron. 

Eventually the idea caught on and improvements where made 

leading up to our modern pipelines which are now made out of 

metal. Although when one thinks of pipelines they may 

immediately jump to those that are used for oil, there are 

many other types of pipelines that are used for different 

reasons. Pipelines - are the ones that probably first come to 

mind when you think or an oil pipeline. These pipelines 

consist of very long pipes with large diameters and are used 

to transport products such as crude or refined oil and natural 

gas long distances. Transportation pipelines can stretch 

between cities, countries and even continents. (Helber, 2009) 
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Without pipelines our civilization would come to a 

screeching halt. There are two types of steel pipe, one is 

seamless and another has a single welded seam along its 

length. Both have different uses. Seamless tubes are typically 

more light weight, and have thinner walls. They are used for 

bicycles and transporting liquids. Seamed tubes are heavier 

and more rigid. The have a better consistency and are 

typically straighter. They are used for things such as gas 

transportation, electrical conduit and plumbing. Typically, 

they are used in instances when the pipe is not put under a 

high degree of stress. Certain pipe characteristics can be 

controlled during production. For example, the diameter of the 

pipe is often modified depending how it will be used. The 

diameter can range from tiny pipes used to make hypodermic 

needles, to large pipes used to transport gas throughout a 

city. The wall thickness of the pipe can also be controlled. 

Often the type of steel will also have an impact on pipe's the 

strength and flexibility. Other controllable characteristics 

include length, coating material, and end finish.  

Seamless pipe is manufactured using a process that heats 

and molds a solid billet into a cylindrical shape and then 

rolls it until it is stretched and hollowed. Since the 

hollowed center is irregularly shaped, a bullet-shaped piercer 

point is pushed through the middle of the billet as it is 

being rolled. Typically, a light amount of oil is applied to 

steel pipes at the end of the production line. This helps 
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protect the pipe. While it is not actually a part of the 

finished product, sulfuric acid is used in one manufacturing 

step to clean the pipe.  Steel pipes are made by two different 

processes. The overall production method for both processes 

involves three steps. First, raw steel is converted into a 

more workable form. Next, the pipe is formed on a continuous 

or semi continuous production line. Finally, the pipe is cut 

and modified to meet the customer's needs.  

Blooms are typically processed further before they are 

made into pipes. Blooms are converted into billets by putting 

them through more rolling devices which make them longer and 

narrower. The billets are cut by devices known as flying 

shears. These are a pair of synchronized shears that race 

along with the moving billet and cut it. This allows efficient 

cuts without stopping the manufacturing process. These billets 

are stacked and will eventually become seamless pipe. Slabs 

are also reworked. To make them malleable, they are first 

heated to 2,200° F (1,204° C). This causes an oxide coating to 

form on the surface of the slab. (Boycott, 2010) 

This coating is broken off with a scale breaker and high 

pressure water spray. The slabs are then sent through a series 

of rollers on a hot mill and made into thin narrow strips of 

steel called scalp. This mill can be as long as a half mile. 

As the slabs pass through the rollers, they become thinner and 

longer. In the course of about three minutes a single slab can 

be converted from a 6 in (15.2 cm) thick piece of steel to a 
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thin steel ribbon that can be a quarter mile long. After 

stretching, the steel is pickled. This process involves 

running it through a series of tanks that contain sulfuric 

acid to clean the metal. To finish, it is rinsed with cold and 

hot water, dried and then rolled up on large spools and 

packaged for transport to a pipe making facility. After either 

type of pipe is made, they may be put through a straightening 

machine. They may also be fitted with joints so two or more 

pieces of pipe can be connected. The most common type of joint 

for pipes with smaller diameters is threading—tight grooves 

that are cut into the end of the pipe. The pipes are also sent 

through a measuring machine. This information along with other 

quality control data is automatically stenciled on the pipe. 

The pipe is then sprayed with a light coating of protective 

oil. Most pipes are typically treated to prevent it from 

rusting. This is done by galvanizing it or giving it a coating 

of zinc. 

Depending on the use of the pipe, other paints or 

coatings may be used. A variety of measures are taken to 

ensure that the finished steel pipe meets specifications. For 

example, x-ray gauges are used to regulate the thickness of 

the steel. The gauges work by utilizing two x rays. One ray is 

directed at a steel of known thickness. The other is directed 

at the passing steel on the production line. If there is any 

variance between the two rays, the gauge will automatically 

trigger a resizing of the rollers to compensate. Pipes are 
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also inspected for defects at the end of the process. One 

method of testing a pipe is by using a special machine. This 

machine fills the pipe with water and then increases the 

pressure to see if it holds.  

Defective pipes are returned for scrap. Without the 

advancement of metal fabrication many things we take for 

granted could not be made today. One of the most useful forms 

is the one used to bend pipes to create such things as water 

lines, natural gas pipes and oil pipelines. The first pipeline 

was made out of wrought iron and it spanned over 6 miles from 

an oil field in Titusville Pennsylvania to a railway station 

in Oil Creek. Colonel Edwin Drake is credited with drilling 

the first commercial oil well in 1859 that used this 

revolutionary pipeline. Soon after the pipeline business grew 

and the type of metal used for pipes improved from wrought 

iron to steel. Thermally insulated steel pipelines are 

extremely important for oil and gas industry. (Bao, 2010) 

Steel pipelines, which lie buried for hundreds of years, 

has extraordinary properties including excellent stress crack 

resistance to natural gas and its contaminants, low permeation 

to methane and hydrogen, high HDB rating at 20°C, 60°C and 

80°C, superior impact resistance, squeeze off, and dependable 

UV performance for outside storage. The insulation material is 

usually polyurethane foam (PU), which has high thermal 

efficiency and is mechanically strong. Small, medium and large 

diameter pipes are available and the high strength of steel 
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also makes bending and forming more difficult. Generally, 

Electric Resistance Welded (E.R.W.) steel Pipe are used for 

oil and gas processing and transmission lines registered and 

assures consistent quality in its application. These oil and 

gas pipes are equally good in hot or wet applications such as 

river crossings and rough terrain. The use of steel provides 

standard for pipe suitable for use in conveying gas, water and 

oil in both the oil and natural gas industries. Small, medium 

and large diameter steel pipes are available however, the high 

strength of steel makes bending and forming more difficult. 

Generally, Electric Resistance Welded (E.R.W.) steel pipe are 

used for oil and gas processing and transmission lines 

registered which assures consistent quality in its 

application.  

ERW pipes are equally good in hot or wet applications 

like river crossing and rough terrains. Perhaps the greatest 

challenge which faces any industry is the self-challenge 

emanating from the inside of such an industry, which makes it 

imperative to develop the technology of this industry. There 

is also another challenge which is not less important. It is 

the availability of new alternatives of a competition nature. 

The self-challenge and availability of alternatives are two 

questions which clearly came to light in the First Arab 

Conference on Tubes industry organized by the Arab Iron and 

Steel Union in the period 6 – 8 June 2005. Within the context 

of the self-challenge, usually imposed by the technological 
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development which makes it inevitable to be responsive to the 

needs of the pipes consumers either in terms of improving the 

quality, reducing the costs or diversifying the areas of 

application, the world pipes manufacturing companies could 

prove their capability to find new creative designs meeting 

the requirements of using the tubular goods, either they are 

welded or unwedded pipes. The necessity to introduce new 

developments into the tubular goods has arisen with the 

increasing demand for using such pipes in the transcontinental 

operations of transporting oil and gas to remote places, 

because the steel pipes are considered the best means for the 

gas transportation.  

This has strengthened the development of the pipes 

industry at the world level and increased their production 

with the increasing demand for them. The total world 

production of pipes in 2004 amounted to 78.45 million tons, 

i.e., up by 15 million tons over the production level of 2002 

which amounted to 63.38 million tons, that is, by an annual 

growing rate of 8%, which exceeded the rates achieved in the 

parent steel industry despite what it has achieved of 

production increase as its production in 2004 had exceeded one 

billion tons of crude steel. However, the growth rate of this 

industry did not exceed 4% during the first years of this 

decade. (Earnpiel, 2010) 

 

References 

EXHIBIT (GW-SD-1) 
Page 19 of 130



          HISTORY OF STEEL PIPES 12  

Francis, N., Rube{a, R., Simone, V., New approach for  
shipyard pipe production line optimisation, Ocean 
Engineering and Coastal Resources. London: Taylor & 
Francis, 2008. Volume I, pp 469-476. 

 
Ellyn, L., Watne, T., Development of Integrated Shipyard Pipe  

Production Facility, Journal of Ship Production, 
11(2009)3, 187-191. 

 
Grover M. P., Fundamentals of Modern Manufacturing, John  

Willey&Sons, INC., New York 2009. 
  
Helber, S., Performance Analysis of Flow-Lines with Nonlinear  

Flow of material, Volume 473 of lecture Notes in 
Economics and Mathematical Systems, Springer-Verlag, 
2009. 

 
Boycott, A.C. and Shanthikumar, J.G., Stohastic Models of  

Manufacturing Systems. Prentice-Hall, Englewood Cliffs, 
New Yersey 2010. 

 
Bao, J., Hu, X., Jin, Y., A Heuristic Method to Schedule Pipe-  

Processing Flowshop in a Shipyard, Journal of Ship 
Production, 23(2010)4 , 210-214. 

 
Earnpiel, K., Kiewit, A., Lindeman, U., Cost-Efficient  

Design, ISBN: 978-3-540-34647-0. Publisher: Springer 
Berlin Heidelberg, 2010. 

EXHIBIT (GW-SD-1) 
Page 20 of 130



EXHIBIT (GW-SD-1) 
Page 21 of 130



EXHIBIT (GW-SD-1) 
Page 22 of 130



EXHIBIT (GW-SD-1) 
Page 23 of 130



EXHIBIT (GW-SD-1) 
Page 24 of 130



EXHIBIT (GW-SD-1) 
Page 25 of 130



EXHIBIT (GW-SD-1) 
Page 26 of 130



EXHIBIT (GW-SD-1) 
Page 27 of 130



EXHIBIT (GW-SD-1) 
Page 28 of 130



III Site Inspection, Specifications of Pipeline and Photo Assessment 
 
A general site inspection was made on October 24, 25, and 26 of 2017 for the 
purpose a first-hand observation of the facilities, environment, offices, personnel 
and pipeline along with a photo assessment to aid in determining the cost of 
decommissioning and dismantling the system known as the South Dakota 
Intrastate Pipeline.  The interview portion of the assessment included at ten hour 
session with Bob Thomason on October 25, while riding the system, a two hour 
interview with vice president Gordon Woods on the night of October 25 regarding 
the general history of the pipeline, ownership and management structure, future 
plans and records regarding the pipeline. An additional three-hour interview was 
accomplished on October 26 with Bruce Easland, the counterpart supervisor to 
the south and overseer of that section of the pipeline system. 
 
Specifications of the pipeline and environment 
  
178 miles in total length in Central South Dakota including: 
47 miles (248,160’) of 8 5/8” or 8.625” outside diameter X .188” wall thickness 
106 miles (559680’) of 6 5/8” or 6.625” outside diameter X .156” wall thickness 
25 miles (32,000’) of 3 ½” or 3.5” outside diameter X .188 wall thickness 
 
South Dakota Instrastate Pipeline is a transmission system transporting gas 
from the Northern Border Pipeline to customers of Montana Dakota Utilities 
(MDU) throughout central South Dakota. Customers include farm taps, cities 
and towns and commercial facilities. 
 
Most all of the line is on a plain and in agricultural areas. The terrain is flat and 
accessible and for the most part follows public highways and county roads as 
mapped in South Dakota. About two to three percent of the line might be 
considered situated in hilly or rolling terrain.  
 
The photo assessment notes streets and avenues as defined in the mapping 
system of South Dakota. Streets run east and west and avenues run north and 
south. 
 
There are approximately eleven highway crossings, three railroad crossings and 
one hundred and five street, avenue, or county road crossings. All are uncased. 
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Alignment or as built sheets for the pipeline are located in the exhibits section 
of this report. 
 
Tour 
 
I was met at Aberdeen, South Dakota on October 25 by Bob Thomason, pipeline 
operations manager for the northernmost section of the line. We traveled to the 
starting point at the compressor station of Norther Border’s line where the South 
Dakota Intrastate Pipeline begins. We were able to inspect all facilities of the 
system in the ensuing two days and used the time to interview and question Mr. 
Thomaston regarding the maintenance, operations, and circumstances relating to 
the pipeline. We started at the kickoff point where SDIP ties in to the Northern 
Border transmission system at the easternmost point of the system and followed 
the 8” westerly to the point of change over to a 6” line and then heading south to 
Pierre. Near the crossover point is the twenty-five mile 3 ½” lateral to the western 
most section of the system, a tap for the City of Mobridge, SD. Our tour took us to 
every part of the system east to west and then doubling back to the crossover 
point where the 6” heads south to Pierre.  
 
Photo Assessment 
 
I was able to take in excess of seventy- five photos and I believe they should be 
noted by anyone who uses this report. My experience tells me that eye level first 
hand observation reveals more than words on paper. Each picture has a caption 
explaining the picture taken and usually where it was taken. The observer can see 
the condition of the equipment, the terrain, type if customer, possible potential 
new customers and many other observation which can be made. From any 
standpoint, pictures take the place of many words.  
 
Photo Assessment follows 
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1.) Northern Border Pipeline Compressor Station (CSP) located near Ipswich, South Dakota. 

Northern Border PIpelione picks up gas in Canada and delivers to the Midwest United 
States via a 42” line. This station compresses gas at a reported 950 psi to a South Dakota 
Intrastate Pipeline tie in. 
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2.) 4” Take off from Northern Border Pipeline to MINA Station of South Dakota 
Intrastate Pipeline. This installation is located just east of Northern Border’s 
compressor station and within a few hundred yards and along the same county 
road. 
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3.) Metering station for MINA. Four Inch line coming into the South Dakota 
Intrastate MINA station to measure gas coming from the Northern Border 
Compressor Station a few hundred yards away.

 
4.) Additional shut off valves pertinent to MINA Station for South Dakota 
Intrastate Pipeline. 

EXHIBIT (GW-SD-1) 
Page 33 of 130



 
5.) Interior of skid mounted outgoing metering /instrument station at South 
Dakota Intrastate Pipeline’s MINA Station. These meters are mounted inside the 
skid mounted structure for additional protections from weather or other 
interference. 
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6.) The 8” pig launcher at the kick off MINA Station. There is a 4” intake from 
Northern Border and the outgoing line is 8” taking the gas to the various points in 
South Dakota Instrastate Pipeline system. 
 
 
 
 
 

 
7.) SDIP 8” heading out of MINA Station on 128th Street or County Road 18. Right 
of Way is on the left side or where the sign is located. Visual is looking West. 
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8.) First Farm tap for Montana Dakota Utilities customer approximately five miles 
from starting point at Mina Station and Northern Border Compressor Station. 
 

 

9.) Right of Way on left or south side looking west from first farm tap. 
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10.) Right of Way looking East from Highway 45. 
 

 
11.) Right of Way looking West from Highway 45. 
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12.) Farm tap # 2 from kick off at MINA station along same route. 

 
13.) Farm tap #3 approximately eight miles from start of line at compressor 
station. 
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14.) Line turns south on 358th Avenue for five miles. 
(See markers on the right of road in ditch) 

 

15.) Farm tap serving Montana Dakota Utilities  
customer at 358th Avenue near 130th Street. 
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16.) Farm tap on 358th Avenue at 131st Street 
 
 

 
17.) Additional farm tap on 358th Avenue. MBU customer, delivered by SDIP 
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18.) Tap or meter station for City of Ipswich. One of several cities served Montana 
Dakota Utilities with gas transported by South Dakota Instrastate Pipeline. 
 

 
19.) Farm tap on 133rd Street as Right of Way turns west.  
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20.)  Main line valve and rectifier station at 133rd Street and 355th Avenue. 
 
 

 
 21.) Farm tap near Main Line Valve 133 (above) 
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22.) Tap for City of Roscoe, South Dakota, located on 133rd Street at Highway 247 
near grain drying plant. 
 

 
23.) Newest farm tap on system located near Roscoe. 
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24.) Right of Way (8”) looking east from farm tap  
in picture # 23. 
 

 
25.) 8” Right of way looking west from same farm  
tap. Many of the easements run along highways. 
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26.) Main Line Valve Station (8”) at 334th Avenue. Pipeline marker 
 on the left appears at one-half mile intervals along the route. 
 
 

 
27.) Right of way (8”) looking east at MLV 113 
and 334th Avenue. 
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28.) Same 8” right of way looking west from 
MLV 113 and 334th Avenue. 
 
 

 
29.) Beginning of 6” line with this 6” pig launcher.  
 

EXHIBIT (GW-SD-1) 
Page 46 of 130



 
30.) 8” pig receiver at same location coming from kick off of system at Northern 
Border Compressor station. 
 

 
31.) Middle blue valves are crossovers from 8” to 6” with the aforementioned 6”  
pig launcher on the right and the 8” pig receiver on the left. 
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32.) 8” Right of way coming into crossover station 
at picture number 31. View is looking East from Highway 47. 
 

 
33.) 6” Right of Way looking west from crossover and 6” kickoff at 
Highway 47.  
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34.) City of Bowdle, SD tap, located at 133rd Street and 325th Avenue. MDU 
supplies gas to many points in north central South Dakota. 
 
 

 
35.) 6” Right of Way looking east at 133rd Street and 322nd  Avenue. 
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36.) 6” Right of Way looking west on 133rd near 322nd Avenue. 
 
 

 
37.) Main line valve station (MLV101) at end of east/west 6”. At this point the  
6”  heads south while the three inch lateral continues west. 
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38.) Main Line Valve for 3” lateral heading west. At this point the 6” line from the 
east turns south toward Pierre. 
 

 
39.) 3”  lateral in Right of Way heading west at 
133rd Street and 310th Avenue. 
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40.) Right of Way (3”) along transmission line corridor belonging to Montana 
Dakota Utilities located looking west at 133rd Street and Highway 83 
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41.) Incoming 3” supplies gas to City of Selby at this tap located near 133rd Street 
and 306th Avenue. 
 

 
42.) Right of Way for 3” lateral looking South  
on 306th Avenue. 
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43.) 3” Right of Way looking west at 129th Street 
 

 
44.) Main Line Valve # 13 for 3” East-West lateral line, located at 
129th Street and 301st Avenue. 
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45.) Right of Way for 3” lateral heading west. 
 

 
46.) 3” Right of Way heading south on 300th Avenue at Highway 12 
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47.) 3” Right of Way looking west at Highway 12 
 and 300th Avenue. 
 

 
48.) Tap for City of Glenham off of 3” lateral. 
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49.) Terminal of Eastbound 3” lateral at City of Mobridge. This is also a tap for City 
of Mobridge where MDU supplies gas through South Dakota Instrastate Pipeline. 
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50.) In the last picture we came to the terminal point of the East West 3” lateral 
to Mobridge. We come back to this picture where the 3” and 6” separated and 
the 3” went west and the 6” turned south toward Pierre. This is the 6” Main Line 
Valve # 83 for the 6” line after turning south from the station of the 3” line to the 
west. 
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51.) 6” Right of Way looking north at 310th Avenue at 140th Street 
 

 
52.) 6” Right of Way looking south on 310th Avenue at 140th Street. 
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53.)   Farm tap on 6” ROW on 310 Avenue at Highway 20 
 
 
 

 
54.) 6” ROW looking south on 311th Avenue at Highway 20 
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55.) 6” Pigging station with launcher and receiver alongside Main Line Valve 
Station Number 63. Located on 311th Avenue. 
 
 

 

56.) 6” Right of Way looking North at 311th Avenue 
near MLV # 63 (above). 
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59.) Main Line Valve Station (6”) @ 311th Avenue near 165th Street. 
 
 

 
60.) Right of Way (6”) looking north at 311th Avenue  
@ 165th Street 
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61.) Sixth Inch Right of Way looking south on 311th Avenue@ 165th Street. 
 
 

 
62.) City of Agar tap.  
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63.) 6” ROW heading south on 305th Avenue @ 176th Street. 
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64.) Main Line Valve Station # 36 (for 6” line) on 305th Avenue. 
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65.) Tap for City of Onida, South Dakota. 
 
 

 
66.) 6” Right of Way looking north at 305th Avenue 
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67.) 6” Right of Way looking south on 305th Avenue 
 

 
68.)  Main Line Valve Station # 29 at 305th Avenue and 186th Street. 
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69.) 6” ROW looking east on 197th Street and US Highway 83 
 
 
 

  
70.) Farm tap off 6” at 198th Street and 304th Avenue. 
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71.) Valve station at Highways 14 and US 83. 
 
 

 
72.) 6” Right of Way looking east at Highways 14 & US 83 
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73.) 6” Right of Way looking west at Highway 14 & US 83 
 
 

 

74.) Tap at Welding Station (Highway 14 & US 83) 3 miles from Pierre 
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75.)  Pig receiver at terminal for 6” line at Pierre. 
 

 
76.) Metering facilities locating at terminal in Pierre. 
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77.) Valves supplying gas to Montana Dakota  
Utilities and the City of Pierre. 
 

 
78.) Pierre offices of SDIP at terminal of pipeline. 
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IV Cost considerations for South Dakota Intrastate Pipeline Removal 

project.  Factors of labor and equipment in determining cost.  

Time Factor 

It is determined that the job with one spread or crew would take a total of 500 

labor and equipment days. We have decided to complete the project in within one 

year and use two crews either leap frog fashion or two crews working at separate 

ends of portions of the line. Each crew would be utilized for two hundred-fifty days. 

If it appeared we could not make the schedule or weather problems pursued, a 

third crew would be installed. Pipeline Equities will do what is needed in terms of 

management, labor and equipment to finish the job in one work season or two 

hundred and fifty days. 

Equipment: The schedule 1-11 below represents the basic equipment we will be 

renting, leasing or obtaining in South Dakota or bringing in from another location. 

It is not ascertained as to the exact starting date of the job. As prices and availability 

change, we have chosen to wait until the starting dates are established to finalize 

the exact for accepting delivery of necessary equipment. There will not be a cost 

factor differential of more than six percent plus or minus. 

1.) Rental of track hoe (2 @ 250 days) lead hoe 

2.) Rental of track hoe (2X 250 days) terrace hoe 

3.) Rental for front end loader (2 X 250 days) 

4.) Rental for bull dozer (2 X 250 days) 

5.) Rental for mobile field office (1 X 250 days) 

6.) Rental for crew vans (2 X 250 days) 

7.) Rental of equipment trailer (2 x 250 days) 

8.) Rental of foreman vehicle (2X 250 days) 

9.) Rental of supervisor vehicle (1 X 250 days) 

10.) Rental of two standby haul trucks (2 X 250) 

11.) Rental of front end loader for yard 
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Labor Depending on the year and season started will dictate whether and how 

many laborers will be brought in from other locales or how many will be hired 

locally or in South Dakota. The starting date of the project will determine this 

factor. We do not anticipate the cost factor to vary more than eight – ten percent. 

1.) Operator for track hoe (2 X 250 days) lead 

2.) Operator for track hoe (2 X 250 days) terrace 

3.) Operator for front end loader (2 X 250 days) 

4.) Operator for bulldozers (2 X 250 days) 

5.) Secretary in mobile field office (1 X 250 days) 

6.) Pipe cutters (4 X 250 days) 

7.) Driver for haul trucks (2 X 250 days) 

8.) Crew foreman (2 X 250 days) 

9.) Flagman (4 X 250 days 

10.) Roustabouts (4 X 250 days) 

11.)  Environmental consultant 

12.) Safety Consultant 

13.) Right of way agent 

14.) Yard manager and loader, unloader 

Miscellaneous We were able to do some scouting on the survey trip in October, 

2017 regarding some factors listed below. There should be no problem finding 

affordable yard rental space throughout the length of the pipeline. We do 

anticipate lengthier hauls for the men from where they might be staying which 

could be uncertain costs. 

1.) Yard rental expense 

2.) Lodging for men and food per diem 

3.) Insurance  

4.) Home office expense 

5.) Grouting equipment for mixing and pumping 
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Disposition of pipe We have not made final decisions regarding the disposition of 

the pipe to be salvaged or dismantled.  For the most part, the pipe has very thin 

wall and is thus unfit for structural use. That means the pipe must be scrapped, but 

cleaned first. Preliminary investigations indicate a toss-up between cleaning and 

straightening the pipe to prepare for scrap or going to a landfill. It there is any 

contamination in the form of residue or any build up on the interior of the pipe 

then a landfill is the only option. Due to the thin wall nature of pipe, most will be 

bowed or bent making for more loads than weight would normally indicate. 

1.) Trucking /transportation of pipe 

2.) Landfill disposal expense or rehabilitation expense of pipe 

Other considerations The above uncertain conditions have led us to the conclusion 

that a turn-key method of calculating cost of removal to operator is the best 

approach. We will therefore determine the overall or cost per foot dismantling cost 

as our basis for doing this job. 

1.) Contingencies 

2.) Profit 
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V Conclusions and Cost of Job 
 
Pipeline Equities has determined that due to the uncertainty of the starting date, 
the uncertainty of the labor market and variations of equipment procurement 
costs as well as delivery cost involved, the only viable method for determining an 
accurate price that can be sustained for the following twelve months is an overall 
turnkey price to South Dakota Instrastate Pipeline.  
 
With this method, Pipeline Equities will use the Sample Contract of the Design 
Builder Institute of America (located in the Exhibits Section of this report) as the 
basis for the contract between Pipeline Equities and South Dakota Instrastate 
Pipeline. 
 
On a turnkey basis, Pipeline Equities will perform the work of Dismantling, 
Decommissioning, and Deconstruction of the 178 miles of gas transmission 
system known as the South Dakota Instrastate Pipeline.  
 
Pipeline Equities will bill at the rate of $13.21 per foot for this service. 
 
This offer or proposal is valid for twelve months from this date of November 7, 
2017. 
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Article 1 

General 
1.1 Mutual Obligations 

1.1.1 Owner and Design-Builder commit at all times to cooperate fully with each other, and 
proceed on the basis of trust and good faith, to permit each party to realize the benefits afforded 
under the Contract Documents. 

1.2 Basic Definitions 

1.2.1 Agreement refers to the executed contract between Owner and Design-Builder under either 
DBIA Document No. 525, Standard Form of Agreement Between Owner and Design-Builder - Lump 
Sum (2010 Edition) or DBIA Document No. 530, Standard Form of Agreement Between Owner and 
Design-Builder - Cost Plus Fee with an Option for a Guaranteed Maximum Price (2010 Edition). 

1.2.2 Basis of Design Documents are as follows: For DBIA Document No. 530, Standard Form 
of Agreement Between Owner and Design-Builder - Cost Plus Fee With an Option for a Guaranteed 
Maximum Price, the Basis of Design Documents are those documents specifically listed in, as 
applicable, the GMP Exhibit or GMP Proposal as being the “Basis of Design Documents.” For DBIA 
Document No. 525, Standard Form of Agreement Between Owner and Design-Builder – Lump 
Sum, the Basis of Design Documents are the Owner’s Project Criteria, Design-Builder’s Proposal 
and the Deviation List, if any. 

1.2.3 Construction Documents are the documents, consisting of Drawings and Specifications, to 
be prepared or assembled by the Design-Builder consistent with the Basis of Design Documents 
unless a deviation from the Basis of Design Documents is specifically set forth in a Change Order 
executed by both the Owner and Design-Builder, as part of the design review process contemplated 
by Section 2.4 of these General Conditions of Contract. 

1.2.4 Day or Days shall mean calendar days unless otherwise specifically noted in the Contract 
Documents. 

1.2.5 Design-Build Team is comprised of the Design-Builder, the Design Consultant, and key 
Subcontractors identified by the Design-Builder. 

1.2.6 Design Consultant is a qualified, licensed design professional who is not an employee of 
Design-Builder, but is retained by Design-Builder, or employed or retained by anyone under 
contract with Design-Builder, to furnish design services required under the Contract Documents. A 
Design Sub-Consultant is a qualified, licensed design professional who is not an employee of the 
Design Consultant, but is retained by the Design Consultant or employed or retained by anyone 
under contract to Design Consultant, to furnish design services required under the Contract 
Documents. 

1.2.7 Final Completion is the date on which all Work is complete in accordance with the Contract 
Documents, including but not limited to, any items identified in the punch list prepared under 
Section 6.6.1 and the submission of all documents set forth in Section 6.7.2.  

1.2.8 Force Majeure Events are those events that are beyond the control of both Design-Builder 
and Owner, including the events of war, floods, labor disputes, earthquakes, epidemics, adverse 
weather conditions not reasonably anticipated, and other acts of God.  

1.2.9 General Conditions of Contract refer to this DBIA Document No. 535, Standard Form of 
General Conditions of Contract Between Owner and Design-Builder (2010 Edition). 

1.2.10 GMP Exhibit means that exhibit attached to DBIA Document No. 530, Standard Form of 
Agreement Between Owner and Design-Builder - Cost Plus Fee With an Option for a Guaranteed 
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Maximum Price, which exhibit will have been agreed upon by Owner and Design-Builder prior to 
the execution of the Agreement. 

1.2.11 GMP Proposal means that proposal developed by Design-Builder in accordance with 
Section 6.6 of DBIA Document No. 530, Standard Form of Agreement Between Owner and Design-
Builder - Cost Plus Fee With an Option for a Guaranteed Maximum Price. 

1.2.12 Hazardous Conditions are any materials, wastes, substances and chemicals deemed to 
be hazardous under applicable Legal Requirements, or the handling, storage, remediation, or 
disposal of which are regulated by applicable Legal Requirements. 

1.2.13 Legal Requirements are all applicable federal, state and local laws, codes, ordinances, 
rules, regulations, orders and decrees of any government or quasi-government entity having 
jurisdiction over the Project or Site, the practices involved in the Project or Site, or any Work. 

1.2.14 Owner’s Project Criteria are developed by or for Owner to describe Owner’s program 
requirements and objectives for the Project, including use, space, price, time, site and expandability 
requirements, as well as submittal requirements and other requirements governing Design-
Builder’s performance of the Work. Owner’s Project Criteria may include conceptual documents, 
design criteria, design performance specifications, design specifications, and LEED®  or other 
sustainable design criteria and other Project-specific technical materials and requirements. 

1.2.15 Site is the land or premises on which the Project is located. 

1.2.16 Subcontractor is any person or entity retained by Design-Builder as an independent 
contractor to perform a portion of the Work and shall include materialmen and suppliers.  

1.2.17 Sub-Subcontractor is any person or entity retained by a Subcontractor as an independent 
contractor to perform any portion of a Subcontractor’s Work and shall include materialmen and 
suppliers. 

1.2.18 Substantial Completion or Substantially Complete means the date on which the Work, or 
an agreed upon portion of the Work, is sufficiently complete in accordance with the Contract 
Documents so that Owner can occupy and use the Project or a portion thereof for its intended 
purposes. 

1.2.19 Work is comprised of all Design-Builder’s design, construction and other services required 
by the Contract Documents, including procuring and furnishing all materials, equipment, services 
and labor reasonably inferable from the Contract Documents. 

 
 

Article 2 

Design-Builder’s Services and Responsibilities 

2.1 General Services. 
 

2.1.1 Design-Builder’s Representative shall be reasonably available to Owner and shall have the 
necessary expertise and experience required to supervise the Work. Design-Builder’s 
Representative shall communicate regularly with Owner and shall be vested with the authority to 
act on behalf of Design-Builder. Design-Builder’s Representative may be replaced only with the 
mutual agreement of Owner and Design-Builder.  
 
2.1.2 Design-Builder shall provide Owner with a monthly status report detailing the progress of 
the Work, including (i) whether the Work is proceeding according to schedule, (ii) whether 
discrepancies, conflicts, or ambiguities exist in the Contract Documents that require resolution, (iii) 
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whether health and safety issues exist in connection with the Work; (iv) status of the contingency 
account to the extent provided for in the Standard Form of Agreement Between Owner and Design-
Builder - Cost Plus Fee with an Option for a Guaranteed Maximum Price; and (v) other items that 
require resolution so as not to jeopardize Design-Builder’s ability to complete the Work for the 
Contract Price and within the Contract Time(s). 
 
2.1.3 Unless a schedule for the execution of the Work has been attached to the Agreement as 
an exhibit at the time the Agreement is executed, Design-Builder shall prepare and submit, at least 
three (3) days prior to the meeting contemplated by Section 2.1.4 hereof, a schedule for the 
execution of the Work for Owner’s review and response. The schedule shall indicate the dates for 
the start and completion of the various stages of Work, including the dates when Owner information 
and approvals are required to enable Design-Builder to achieve the Contract Time(s). The schedule 
shall be revised as required by conditions and progress of the Work, but such revisions shall not 
relieve Design-Builder of its obligations to complete the Work within the Contract Time(s), as such 
dates may be adjusted in accordance with the Contract Documents. Owner’s review of, and 
response to, the schedule shall not be construed as relieving Design-Builder of its complete and 
exclusive control over the means, methods, sequences and techniques for executing the Work.  

2.1.4 The parties will meet within seven (7) days after execution of the Agreement to discuss 
issues affecting the administration of the Work and to implement the necessary procedures, 
including those relating to submittals and payment, to facilitate the ability of the parties to perform 
their obligations under the Contract Documents. 

2.2 Design Professional Services. 

2.2.1 Design-Builder shall, consistent with applicable state licensing laws, provide through 
qualified, licensed design professionals employed by Design-Builder, or procured from qualified, 
independent licensed Design Consultants, the necessary design services, including architectural, 
engineering and other design professional services, for the preparation of the required drawings, 
specifications and other design submittals to permit Design-Builder to complete the Work consistent 
with the Contract Documents. Nothing in the Contract Documents is intended or deemed to create 
any legal or contractual relationship between Owner and any Design Consultant. 

2.3 Standard of Care for Design Professional Services. 

2.3.1 The standard of care for all design professional services performed to execute the Work 
shall be the care and skill ordinarily used by members of the design profession practicing under 
similar conditions at the same time and locality of the Project.  

2.4 Design Development Services. 

2.4.1 Design-Builder and Owner shall, consistent with any applicable provision of the Contract 
Documents, agree upon any interim design submissions that Owner may wish to review, which 
interim design submissions may include design criteria, drawings, diagrams and specifications 
setting forth the Project requirements.  Interim design submissions shall be consistent with the 
Basis of Design Documents, as the Basis of Design Documents may have been changed through 
the design process set forth in this Section 2.4.1. On or about the time of the scheduled 
submissions, Design-Builder and Owner shall meet and confer about the submissions, with Design-
Builder identifying during such meetings, among other things, the evolution of the design and any 
changes to the Basis of Design Documents, or, if applicable, previously submitted design 
submissions. Changes to the Basis of Design Documents, including those that are deemed minor 
changes under Section 9.3.1, shall be processed in accordance with Article 9. Minutes of the 
meetings, including a full listing of all changes, will be maintained by Design-Builder and provided 
to all attendees for review. Following the design review meeting, Owner shall review and approve 
the interim design submissions and meeting minutes in a time that is consistent with the turnaround 
times set forth in Design-Builder’s schedule.  
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2.4.2 Design-Builder shall submit to Owner Construction Documents setting forth in detail 
drawings and specifications describing the requirements for construction of the Work. The 
Construction Documents shall be consistent with the latest set of interim design submissions, as 
such submissions may have been modified in a design review meeting and recorded in the 
meetings minutes. The parties shall have a design review meeting to discuss, and Owner shall 
review and approve, the Construction Documents in accordance with the procedures set forth in 
Section 2.4.1 above. Design-Builder shall proceed with construction in accordance with the 
approved Construction Documents and shall submit one set of approved Construction Documents 
to Owner prior to commencement of construction.  

2.4.3 Owner’s review and approval of interim design submissions, meeting minutes, and the 
Construction Documents is for the purpose of mutually establishing a conformed set of Contract 
Documents compatible with the requirements of the Work. Neither Owner’s review nor approval of 
any interim design submissions, meeting minutes, and Construction Documents shall be deemed 
to transfer any design liability from Design-Builder to Owner. 

2.4.4 To the extent not prohibited by the Contract Documents or Legal Requirements, Design-
Builder may prepare interim design submissions and Construction Documents for a portion of the 
Work to permit construction to proceed on that portion of the Work prior to completion of the 
Construction Documents for the entire Work.  

2.5 Legal Requirements. 

2.5.1 Design-Builder shall perform the Work in accordance with all Legal Requirements and shall 
provide all notices applicable to the Work as required by the Legal Requirements. 

2.5.2 The Contract Price and/or Contract Time(s) shall be adjusted to compensate Design-
Builder for the effects of any changes in the Legal Requirements enacted after the date of the 
Agreement affecting the performance of the Work, or if a Guaranteed Maximum Price is established 
after the date of the Agreement, the date the parties agree upon the Guaranteed Maximum Price. 
Such effects may include, without limitation, revisions Design-Builder is required to make to the 
Construction Documents because of changes in Legal Requirements. 

2.6 Government Approvals and Permits. 

2.6.1 Except as identified in an Owner’s Permit List attached as an exhibit to the Agreement, 
Design-Builder shall obtain and pay for all necessary permits, approvals, licenses, government 
charges and inspection fees required for the prosecution of the Work by any government or quasi-
government entity having jurisdiction over the Project.  

2.6.2 Design-Builder shall provide reasonable assistance to Owner in obtaining those permits, 
approvals and licenses that are Owner’s responsibility. 

2.7 Design-Builder’s Construction Phase Services. 

2.7.1 Unless otherwise provided in the Contract Documents to be the responsibility of Owner or 
a separate contractor, Design-Builder shall provide through itself or Subcontractors the necessary 
supervision, labor, inspection, testing, start-up, material, equipment, machinery, temporary utilities 
and other temporary facilities to permit Design-Builder to complete construction of the Project 
consistent with the Contract Documents. 

2.7.2 Design-Builder shall perform all construction activities efficiently and with the requisite 
expertise, skill and competence to satisfy the requirements of the Contract Documents. Design-
Builder shall at all times exercise complete and exclusive control over the means, methods, 
sequences and techniques of construction. 

2.7.3 Design-Builder shall employ only Subcontractors who are duly licensed and qualified to 
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perform the Work consistent with the Contract Documents. Owner may reasonably object to 
Design-Builder’s selection of any Subcontractor, provided that the Contract Price and/or Contract 
Time(s) shall be adjusted to the extent that Owner’s decision impacts Design-Builder’s cost and/or 
time of performance. 

2.7.4 Design-Builder assumes responsibility to Owner for the proper performance of the Work of 
Subcontractors and any acts and omissions in connection with such performance. Nothing in the 
Contract Documents is intended or deemed to create any legal or contractual relationship between 
Owner and any Subcontractor or Sub-Subcontractor, including but not limited to any third-party 
beneficiary rights. 

2.7.5 Design-Builder shall coordinate the activities of all Subcontractors. If Owner performs other 
work on the Project or at the Site with separate contractors under Owner’s control, Design-Builder 
agrees to reasonably cooperate and coordinate its activities with those of such separate contractors 
so that the Project can be completed in an orderly and coordinated manner without unreasonable 
disruption. 

2.7.6 Design-Builder shall keep the Site reasonably free from debris, trash and construction 
wastes to permit Design-Builder to perform its construction services efficiently, safely and without 
interfering with the use of adjacent land areas. Upon Substantial Completion of the Work, or a 
portion of the Work, Design-Builder shall remove all debris, trash, construction wastes, materials, 
equipment, machinery and tools arising from the Work or applicable portions thereof to permit 
Owner to occupy the Project or a portion of the Project for its intended use. 

2.8 Design-Builder’s Responsibility for Project Safety. 

2.8.1 Design-Builder recognizes the importance of performing the Work in a safe manner so as 
to prevent damage, injury or loss to (i) all individuals at the Site, whether working or visiting, (ii) the 
Work, including materials and equipment incorporated into the Work or stored on-Site or off-Site, 
and (iii) all other property at the Site or adjacent thereto and in existing pipelines described in 
crossing agreements or otherwise discovered by Design-Builder in the performance of the Work. 
Design-Builder assumes responsibility for implementing and monitoring all safety precautions and 
programs related to the performance of the Work. Design-Builder shall, prior to commencing 
construction, designate a Safety Representative with the necessary qualifications and experience 
to supervise the implementation and monitoring of all safety precautions and programs related to 
the Work. Unless otherwise required by the Contract Documents, Design-Builder’s Safety 
Representative shall be an individual stationed at the Site who may have responsibilities on the 
Project in addition to safety. The Safety Representative shall make routine daily inspections of the 
Site and shall hold weekly safety meetings with Design-Builder’s personnel, Subcontractors and 
others as applicable. 

2.8.2 Design-Builder and Subcontractors shall comply with all Legal Requirements relating to 
safety, as well as any Owner-specific safety requirements set forth in the Contract Documents, 
provided that such Owner-specific requirements do not violate any applicable Legal Requirement. 
Design-Builder will immediately report in writing any safety-related injury, loss, damage or accident 
arising from the Work to Owner’s Representative and, to the extent mandated by Legal 
Requirements, to all government or quasi-government authorities having jurisdiction over safety-
related matters involving the Project or the Work. 
 
2.8.3 Design-Builder’s responsibility for safety under this Section 2.8 is not intended in any way 
to relieve Subcontractors and Sub-Subcontractors of their own contractual and legal obligations 
and responsibility for (i) complying with all Legal Requirements, including those related to health 
and safety matters, and (ii) taking all necessary measures to implement and monitor all safety 
precautions and programs to guard against injuries, losses, damages or accidents resulting from 
their performance of the Work. 

 
2.9 Design-Builder’s Warranty. 
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2.9.1 Design-Builder warrants to Owner that the construction, including all materials and 
equipment furnished as part of the construction, shall be new unless otherwise specified in the 
Contract Documents, of good quality, in conformance with the Contract Documents and free of 
defects in materials and workmanship. Design-Builder’s warranty obligation excludes defects 
caused by abuse, alterations, or failure to maintain the Work in a commercially reasonable manner. 
Nothing in this warranty is intended to limit any manufacturer’s warranty which provides Owner with 
greater warranty rights than set forth in this Section 2.9 or the Contract Documents. Design-Builder 
will provide Owner with all manufacturers’ warranties upon Substantial Completion. 

2.10 Correction of Defective Work. 

2.10.1 Design-Builder agrees to correct any Work that is found to not be in conformance with the 
Contract Documents, including that part of the Work subject to Section 2.9 hereof, within a period 
of one year from the date of Substantial Completion of the Work or any portion of the Work, or 
within such longer period to the extent required by any specific warranty included in the Contract 
Documents. 

2.10.2 Design-Builder shall, within seven (7) days of receipt of written notice from Owner that the 
Work is not in conformance with the Contract Documents, take meaningful steps to commence 
correction of such nonconforming Work, including the correction, removal or replacement of the 
nonconforming Work and any damage caused to other parts of the Work affected by the 
nonconforming Work. If Design-Builder fails to commence the necessary steps within such seven 
(7) day period, Owner, in addition to any other remedies provided under the Contract Documents, 
may provide Design-Builder with written notice that Owner will commence correction of such 
nonconforming Work with its own forces. If Owner does perform such corrective Work, Design-
Builder shall be responsible for all reasonable costs incurred by Owner in performing such 
correction. If the nonconforming Work creates an emergency requiring an immediate response, the 
seven (7) day period identified herein shall be deemed inapplicable. 

2.10.3 The one-year period referenced in Section 2.10.1 above applies only to Design-Builder’s 
obligation to correct nonconforming Work and is not intended to constitute a period of limitations 
for any other rights or remedies Owner may have regarding Design-Builder’s other obligations 
under the Contract Documents. 

 
 

Article 3 

Owner’s Services and Responsibilities 

3.1 Duty to Cooperate. 

3.1.1 Owner shall, throughout the performance of the Work, cooperate with Design-Builder and 
perform its responsibilities, obligations and services in a timely manner to facilitate Design-Builder’s 
timely and efficient performance of the Work and so as not to delay or interfere with Design-
Builder’s performance of its obligations under the Contract Documents. 

3.1.2 Owner shall provide timely reviews and approvals of interim design submissions and 
Construction Documents consistent with the turnaround times set forth in Design-Builder’s 
schedule.   

3.1.3 Owner shall give Design-Builder timely notice of any Work that Owner notices to be 
defective or not in compliance with the Contract Documents. 

3.2 Furnishing of Services and Information. 
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3.2.1 Unless expressly stated to the contrary in the Contract Documents, Owner shall provide, 
at its own cost and expense, for Design-Builder’s information and use the following, all of which 
Design-Builder is entitled to rely upon in performing the Work: 

3.2.1.1 Surveys describing the property, boundaries, topography and reference points for 
use during construction, including existing service and utility lines; 

3.2.1.2 Geotechnical studies describing subsurface conditions, and other surveys 
describing other latent or concealed physical conditions at the Site; 

3.2.1.3 Temporary and permanent easements, zoning and other requirements and 
encumbrances affecting land use, or necessary to permit the proper design and 
construction of the Project and enable Design-Builder to perform the Work;  

3.2.1.4 A legal description of the Site; 

3.2.1.5 To the extent available, record drawings of any existing structures at the Site; and 

3.2.1.6 To the extent available, environmental studies, reports and impact statements 
describing the environmental conditions, including Hazardous Conditions, in existence at 
the Site.  

3.2.2 Owner is responsible for securing and executing all necessary agreements with adjacent 
land or property owners that are necessary to enable Design-Builder to perform the Work. Owner 
is further responsible for all costs, including attorneys’ fees, incurred in securing these necessary 
agreements. 

3.3 Financial Information. 

3.3.1 At Design-Builder’s request prior to commencing the Work, Owner shall promptly furnish 
reasonable evidence satisfactory to Design-Builder that Owner has adequate funds available and 
committed to fulfill all of Owner’s contractual obligations under the Contract Documents. If Owner 
fails to furnish such financial information in a timely manner, Design-Builder may stop Work under 
Section 11.3 hereof or exercise any other right permitted under the Contract Documents.  

3.3.2 Design-Builder shall cooperate with the reasonable requirements of Owner’s lenders or 
other financial sources. Notwithstanding the preceding sentence, after execution of the Agreement 
Design-Builder shall have no obligation to execute for Owner or Owner’s lenders or other financial 
sources any documents or agreements that require Design-Builder to assume obligations or 
responsibilities greater than those existing obligations Design-Builder has under the Contract 
Documents. 

3.4 Owner’s Representative.  

3.4.1 Owner’s Representative shall be responsible for providing Owner-supplied information and 
approvals in a timely manner to permit Design-Builder to fulfill its obligations under the Contract 
Documents. Owner’s Representative shall also provide Design-Builder with prompt notice if it 
observes any failure on the part of Design-Builder to fulfill its contractual obligations, including any 
errors, omissions or defects in the performance of the Work. Owner’s Representative shall 
communicate regularly with Design-Builder and shall be vested with the authority to act on behalf 
of Owner.  

3.5 Government Approvals and Permits. 

3.5.1 Owner shall obtain and pay for all necessary permits, approvals, licenses, government 
charges and inspection fees set forth in the Owner’s Permit List attached as an exhibit to the 
Agreement.  
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3.5.2 Owner shall provide reasonable assistance to Design-Builder in obtaining those permits, 
approvals and licenses that are Design-Builder’s responsibility. 

3.6 Owner’s Separate Contractors. 

3.6.1 Owner is responsible for all work performed on the Project or at the Site by separate 
contractors under Owner’s control. Owner shall contractually require its separate contractors to 
cooperate with, and coordinate their activities so as not to interfere with, Design-Builder in order to 
enable Design-Builder to timely complete the Work consistent with the Contract Documents.  

 
 

Article 4 

Hazardous Conditions and Differing Site Conditions 

4.1 Hazardous Conditions. 

4.1.1 Unless otherwise expressly provided in the Contract Documents to be part of the Work, 
Design-Builder is not responsible for any Hazardous Conditions encountered at the Site. Upon 
encountering any Hazardous Conditions, Design-Builder will stop Work immediately in the affected 
area and duly notify Owner and, if required by Legal Requirements, all government or quasi-
government entities with jurisdiction over the Project or Site.  

4.1.2 Upon receiving notice of the presence of suspected Hazardous Conditions, Owner shall 
take the necessary measures required to ensure that the Hazardous Conditions are remediated or 
rendered harmless. Such necessary measures shall include Owner retaining qualified independent 
experts to (i) ascertain whether Hazardous Conditions have actually been encountered, and, if they 
have been encountered, (ii) prescribe the remedial measures that Owner must take either to 
remove the Hazardous Conditions or render the Hazardous Conditions harmless. 

4.1.3 Design-Builder shall be obligated to resume Work at the affected area of the Project only 
after Owner’s expert provides it with written certification that (i) the Hazardous Conditions have 
been removed or rendered harmless and (ii) all necessary approvals have been obtained from all 
government and quasi-government entities having jurisdiction over the Project or Site. 

4.1.4 Design-Builder will be entitled, in accordance with these General Conditions of Contract, 
to an adjustment in its Contract Price and/or Contract Time(s) to the extent Design-Builder’s cost 
and/or time of performance have been adversely impacted by the presence of Hazardous 
Conditions. 

4.1.5 To the fullest extent permitted by law, Owner shall indemnify, defend and hold harmless 
Design-Builder, Design Consultants, Subcontractors, anyone employed directly or indirectly by any 
of them, and their officers, directors, employees and agents, from and against any and all claims, 
losses, damages, liabilities and expenses, including attorneys’ fees and expenses, arising out of or 
resulting from the presence, removal or remediation of Hazardous Conditions at the Site.  

4.1.6 Notwithstanding the preceding provisions of this Section 4.1, Owner is not responsible for 
damage to pipelines resulting in the Hazardous Conditions caused by Design-Builder’s negligence 
or willful misconduct or Hazardous Conditions introduced to the Site by Design-Builder, 
Subcontractors or anyone for whose acts they may be liable. To the fullest extent permitted by law, 
Design-Builder shall indemnify, defend and hold harmless Owner and Owner’s officers, directors, 
employees and agents from and against all claims, losses, damages, liabilities and expenses, 
including attorneys’ fees and expenses, arising out of or resulting from those Hazardous Conditions 
introduced to the Site or resulting from pipeline damage caused by Design-Builder, Subcontractors 
or anyone for whose acts they may be liable. 
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4.2 Differing Site Conditions. 

4.2.1 Concealed or latent physical conditions or subsurface conditions at the Site that 
(i) materially differ from the conditions indicated in the Contract Documents or (ii) are of an unusual 
nature, differing materially from the conditions ordinarily encountered and generally recognized as 
inherent in the Work are collectively referred to herein as “Differing Site Conditions.” If Design-
Builder encounters a Differing Site Condition, Design-Builder will be entitled to an adjustment in the 
Contract Price and/or Contract Time(s) to the extent Design-Builder’s cost and/or time of 
performance are adversely impacted by the Differing Site Condition. 

4.2.2 Upon encountering a Differing Site Condition, Design-Builder shall provide prompt written 
notice to Owner of such condition, which notice shall not be later than fourteen (14) days after such 
condition has been encountered. Design-Builder shall, to the extent reasonably possible, provide 
such notice before the Differing Site Condition has been substantially disturbed or altered.  

 
 

Article 5 

Insurance and Bonds  

5.1 Design-Builder’s Insurance Requirements. 
 

5.1.1 Design-Builder is responsible for procuring and maintaining the insurance for the coverage 
amounts all as set forth in Exhibit 5 of the Agreement and as provided below. Coverage shall be 
secured from insurance companies authorized to do business in the state in which the Project is 
located, and with a minimum rating set forth in the Agreement. 

5.1.2 Design-Builder’s insurance shall specifically delete any design-build or similar exclusions 
that could compromise coverages because of the design-build delivery of the Project. 

5.1.3 Prior to commencing any construction services hereunder, Design-Builder shall provide 
Owner with certificates evidencing that (i) all insurance obligations required by the Contract 
Documents are in full force and in effect and will remain in effect for the duration required by the 
Contract Documents and (ii) no insurance coverage will be canceled, renewal refused, or materially 
changed unless at least thirty (30) days prior written notice is given to Owner. If any of the foregoing 
insurance coverages are required to remain in force after final payment are reasonably available, 
an additional certificate evidencing continuation of such coverage shall be submitted with the Final 
Application for Payment. If any information concerning reduction of coverage is not furnished by 
the insurer, it shall be furnished by the Design-Builder with reasonable promptness according to 
the Design-Builder’s information and belief.   

5.1.4 Each policy shall contain a provision that the policy will not be canceled or allowed to expire 
until at least thirty (30) days' prior written notice has been given to the Owner. Design-Builder's 
insurance as required by this Article 5 shall include the insurance described in the certificate of 
insurance attached hereto as Exhibit 5 and made part hereof for all purposes, which insurance 
shall be maintained by Design-Builder throughout the term of this Agreement. The commercial 
general liability insurance shall  be on an ISO Form 01 0196 or equivalent providing the coverage 
described in the certificate of insurance with limits of Design-Builder's commercial general liability 
insurance applying separately to this Project pursuant to ISO Form CG25 03 03 97 endorsement 
or its equivalent. Each policy of insurance obtained by Design-Builder pursuant to the Contract 
shall provide (i) that such policy shall not be canceled, endorsed, altered or re-issued to effect a 
change in coverage for any reason or to any extent whatsoever unless the insured shall have first 
given Owner and Lender at least thirty (30) days prior written notice; (ii) that Owner and/or Lender 
may, but shall not be obligated to, make premium payments to prevent the cancellation, 
endorsement, alteration or re-issuance of such policy; and any premium payments paid by Owner 
and/or Lender shall be credited against the Contract Sum; (iii) that all insurance policies shall be 
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payable to Design-Builder, Owner and Lender as their respective interests may appear and be 
subject to the standard mortgage clause; (iv) as to the Design-Builder's commercial general liability 
insurance that it is primary as to any commercial general liability insurance carried by the Owner 
and Owner and Lender are additional insureds pursuant to CG Form 2026 1185 Endorsement or 
its equivalent with no qualifications, except that the primary status of Design-Builder's commercial 
general liability policy and the naming of Owner and Lender as additional insureds shall only be to 
the extent of Design-Builder's indemnification obligations under Article 7 and (v) the Design-
Builder's worker's compensation coverage and commercial general liability coverage shall contain 
waiver of subrogation endorsements in favor of the Owner. 

Design-Builder shall also furnish pollution liability insurance of the Contractor arising out of any 
sudden and/or non-sudden pollution impairment of the environment, including clean-up costs and 
defense that arise from the operations of the Contract (whether by the Design-Builder or a 
SubDesign Builder).  Coverage under this policy shall have a limit of not less than $2,000,000 per 
claim, annual aggregate, with no exclusion or sublimit for mold and no sunset clause.  Coverages 
under this policy shall also include, without limitation, emergency response costs, transportation 
coverage and non-owned disposal site (NODS) coverage.   

Design-Builder shall also furnish professional liability insurance covering the liability of the Design-
Builder for any and all errors or omissions committed in the performance of the Work.  The coverage 
shall be maintained during the entire term of the operations, and for at least six (6) years following 
completion of the Project to the extent available at commercially reasonable rates.  The policy shall 
have limits of liability of not less than $2,000,000 per claim and $4,000,000 annual aggregate, with 
no exclusion or sublimit for mold and with limits re-instated annually.  

5.2 Owner’s Liability Insurance. 

5.2.1 Owner shall procure and maintain from insurance companies authorized to do business in 
the state in which the Project is located such liability insurance as set forth in the Insurance Exhibit 
to the Agreement to protect Owner from claims which may arise from the performance of Owner’s 
obligations under the Contract Documents or Owner’s conduct during the course of the Project. 

5.3 Design-Builder’s Property Insurance. 

5.3.1 Unless otherwise provided in the Contract Documents, Owner may, but shall not be 
obligated to, procure and maintain from insurance companies authorized to do business in the state 
in which the Project is located property insurance upon the entire Project to the full insurable value 
of the Project, including professional fees, overtime premiums and all other expenses incurred to 
replace or repair the insured property. If applicable, the property insurance obtained by Owner shall 
include as additional insureds the interests of Owner, Design-Builder, Design Consultants and 
Subcontractors of any tier. Such insurance shall include, but not be limited to, as applicable, the 
perils of fire and extended coverage, theft, vandalism, malicious mischief, collapse, flood, 
earthquake, debris removal and other perils or causes of loss as called for in the Contract 
Documents. The property insurance shall include physical loss or damage to the Work, including 
materials and equipment in transit, at the Site or at another location as may be indicated in Design-
Builder’s Application for Payment and approved by Owner. The Owner is responsible for the 
payment of any deductibles under the insurance required by this Section 5.3.1. 

5.3.2 Unless the Contract Documents provide otherwise, Design-Builder shall procure and 
maintain boiler and machinery insurance that will include the interests of Owner, Design-Builder, 
Design Consultants, and Subcontractors of any tier. The Owner is responsible for the payment of 
any deductibles under the insurance required by this Section 5.3.2. 

5.3.3 Prior to Design-Builder commencing any Work, Owner shall provide Design-Builder with 
certificates evidencing that (i) all Owner’s insurance obligations required by the Contract 
Documents are in full force and in effect and will remain in effect until Design-Builder has completed 
all of the Work and has received final payment from Owner and (ii) no insurance coverage will be 
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canceled, renewal refused, or materially changed unless at least thirty (30) days prior written notice 
is given to Design-Builder. Owner’s property insurance shall not lapse or be canceled if Owner 
occupies a portion of the Work pursuant to Section 6.6.3 hereof. Owner shall provide Design-
Builder with the necessary endorsements from the insurance company prior to occupying a portion 
of the Work. 

5.3.4 Any loss covered under Design-Builder’s property insurance, if any, shall be adjusted with 
Owner and Design-Builder and made payable to both of them as trustees for the insureds as their 
interests may appear, subject to any applicable mortgage clause. All insurance proceeds received 
as a result of any loss will be placed in a separate account and distributed in accordance with such 
agreement as the interested parties may reach. Any disagreement concerning the distribution of 
any proceeds will be resolved in accordance with Article 10 hereof. 

5.3.5 Owner and Design-Builder waive against each other and Owner’s separate contractors, 
Design Consultants, Subcontractors, agents and employees of each and all of them, all damages 
covered by property insurance obtained by Owner, if any, except such rights as they may have to 
the proceeds of such insurance. If applicable, Design-Builder and Owner shall, where appropriate, 
require similar waivers of subrogation from Owner’s separate contractors, Design Consultants and 
Subcontractors and shall require each of them to include similar waivers in their contracts. If 
applicable, these waivers of subrogation shall not contain any restriction or limitation that will impair 
the full and complete extent of its applicability to any person or entity unless agreed to in writing 
prior to the execution of this Agreement. 

5.4 Bonds and Other Performance Security. 

5.4.1 If Owner requires Design-Builder to obtain performance and labor and material payment 
bonds, or other forms of performance security, the amount, form and other conditions of such 
security shall be as set forth in the Agreement. 

5.4.2 All bonds furnished by Design-Builder shall be in a form satisfactory to Owner. The surety 
shall be a company qualified and registered to conduct business in the state in which the Project is 
located.   

 

Article 6 

Payment 
6.1 INTENTIONALLY DELETED.  

6.2 Monthly Progress Payments. 

6.2.1 On or before the date established in the Agreement, Design-Builder shall submit for 
Owner’s review and approval its Application for Payment requesting payment for all Work 
performed as of the date of the Application for Payment. The Application for Payment shall be 
accompanied by all supporting documentation required by the Contract Documents and/or 
established at the meeting required by Section 2.1.4 hereof. 

6.2.2 The Application for Payment may request payment for equipment and materials not yet 
incorporated into the Project, provided that (i) Owner is satisfied that the equipment and materials 
are suitably stored at either the Site or another acceptable location, (ii) the equipment and materials 
are protected by suitable insurance and (iii) upon payment, Owner will receive the equipment and 
materials free and clear of all liens and encumbrances. 

6.2.3 All discounts offered by Subcontractor, Sub-Subcontractors and suppliers to Design-
Builder for early payment shall accrue one hundred percent to Design-Builder to the extent Design-
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Builder advances payment. Unless Owner advances payment to Design-Builder specifically to 
receive the discount, Design-Builder may include in its Application for Payment the full 
undiscounted cost of the item for which payment is sought. 

6.2.4 The Application for Payment shall constitute Design-Builder’s representation that the Work 
described herein has been performed consistent with the Contract Documents, has progressed to 
the point indicated in the Application for Payment, and that title to all Work will pass to Owner free 
and clear of all claims, liens, encumbrances, and security interests upon the incorporation of the 
Work into the Project, or upon Design-Builder’s receipt of payment, whichever occurs earlier. 

6.3 Withholding of Payments. 

6.3.1 On or before the date established in the Agreement, Owner shall pay Design-Builder all 
amounts properly due. If Owner determines that Design-Builder is not entitled to all or part of an 
Application for Payment as a result of Design-Builder’s failure to meet its obligations hereunder, 
including, without limitation, for any of the foregoing reasons:   

1. defective Work not remedied; 
2. third party claims filed or reasonable evidence indicating probable filing of such 

claims unless security acceptable to the Owner is provided by the Design-Builder; 
3. failure of the Design-Builder to make payments properly to SubDesign-Builders or 

for labor, materials or equipment; 
4. reasonable evidence that the Work cannot be completed for the unpaid balance of 

the Contract Price; 
5. damage caused by the Design-Builder to the Owner or a separate contractor of 

the Owner; or 
6. repeated failure to carry out the Work in accordance with the Contract Documents. 

Owner it will notify Design-Builder in writing at least five (5) days prior to the date payment is due. 
The notice shall indicate the specific amounts Owner intends to withhold, the reasons and 
contractual basis for the withholding, and the specific measures Design-Builder must take to rectify 
Owner’s concerns. Design-Builder and Owner will attempt to resolve Owner’s concerns prior to the 
date payment is due.  If the parties cannot resolve such concerns, Design-Builder may pursue its 
rights under the Contract Documents, including those under Article 10 hereof.  

6.3.2 Notwithstanding anything to the contrary contained in the Contract Document, the Owner 
may withhold  a portion of any payment to the Design-Builder for the reasons listed above, if and 
for so long as the Design-Builder fails to perform, in any material respect, any of its obligations 
hereunder or otherwise is in default under any of the Contract Documents; provided, however, that 
any such holdback shall be limited to an amount sufficient in the reasonable opinion of the Owner 
to cure any such default or failure of performance by the Design-Builder.  When the above reasons 
for withholding certification are removed, certification will be made for amounts previously withheld. 

6.3.3 Notwithstanding anything to the contrary in the Contract Documents, Owner shall pay 
Design-Builder all undisputed amounts in an Application for Payment within the times required by 
the Agreement. 

6.4 Right to Stop Work and Interest.  

6.4.1 If Owner fails to pay timely Design-Builder any amount that becomes due, Design-Builder, 
in addition to all other remedies provided in the Contract Documents, may stop Work pursuant to 
Section 11.3 hereof. All payments due and unpaid shall bear interest at the rate set forth in the 
Agreement. 

6.5 Design-Builder’s Payment Obligations. 

6.5.1 Design-Builder will pay Design Consultants and Subcontractors, in accordance with its 

EXHIBIT (GW-SD-1) 
Page 114 of 130



contractual obligations to such parties, all the amounts Design-Builder has received from Owner 
on account of their work. Design-Builder will impose similar requirements on Design Consultants 
and Subcontractors to pay those parties with whom they have contracted. Design-Builder will 
indemnify and defend Owner against any claims for payment and mechanic’s liens as set forth in 
Section 7.3 hereof. 

6.6 Substantial Completion.  

6.6.1 Design-Builder shall notify Owner when it believes the Work, or to the extent permitted in 
the Contract Documents, a portion of the Work, is Substantially Complete. Within five (5) days of 
Owner’s receipt of Design-Builder’s notice, Owner and Design-Builder will jointly inspect such Work 
to verify that it is Substantially Complete in accordance with the requirements of the Contract 
Documents. If such Work is Substantially Complete, Owner shall prepare and issue a Certificate of 
Substantial Completion that will set forth (i) the date of Substantial Completion of the Work or 
portion thereof, (ii) the remaining items of Work that have to be completed before final payment, 
(iii) provisions (to the extent not already provided in the Contract Documents) establishing Owner’s 
and Design-Builder’s responsibility for the Project’s security, maintenance, utilities and insurance 
pending final payment, and (iv) an acknowledgment that warranties commence to run on the date 
of Substantial Completion, except as may otherwise be noted in the Certificate of Substantial 
Completion.  

6.6.2 Upon Substantial Completion of the entire Work or, if applicable, any portion of the Work, 
Owner shall release to Design-Builder all retained amounts relating, as applicable, to the entire 
Work or completed portion of the Work, less an amount equal to the reasonable value of all 
remaining or incomplete items of Work as noted in the Certificate of Substantial Completion.  

6.6.3 Owner, at its option, may use a portion of the Work which has been determined to be 
Substantially Complete, provided, however, that (i) a Certificate of Substantial Completion has been 
issued for the portion of Work addressing the items set forth in Section 6.6.1 above, (ii) Design-
Builder and Owner have obtained the consent of their sureties and insurers, and to the extent 
applicable, the appropriate government authorities having jurisdiction over the Project, and (iii) 
Owner and Design-Builder agree that Owner’s use or occupancy will not interfere with Design-
Builder’s completion of the remaining Work. 

6.7 Final Payment. 

6.7.1 After receipt of a Final Application for Payment from Design-Builder, Owner shall make 
final payment by the time required in the Agreement, provided that Design-Builder has achieved 
Final Completion.  

6.7.2 At the time of submission of its Final Application for Payment, Design-Builder shall provide 
the following information:  

6.7.2.1 An affidavit that there are no claims, obligations or liens outstanding or unsatisfied 
for labor, services, material, equipment, taxes or other items performed, furnished or 
incurred for or in connection with the Work which will in any way affect Owner’s interests;  

6.7.2.2 A general release executed by Design-Builder waiving, upon receipt of final 
payment by Design-Builder, all claims, except those claims previously made in writing to 
Owner and remaining unsettled at the time of final payment;  

6.7.2.3 Consent of Design-Builder’s surety, if any, to final payment; 

6.7.2.4 All operating manuals, warranties and other deliverables required by the Contract 
Documents; and  

6.7.2.5 Certificates of insurance confirming that required coverages will remain in effect 

EXHIBIT (GW-SD-1) 
Page 115 of 130



consistent with the requirements of the Contract Documents. 

6.7.3 Upon making final payment, Owner waives all claims against Design-Builder except claims 
relating to (i) Design-Builder’s failure to satisfy its payment obligations, if such failure affects 
Owner’s interests, (ii) Design-Builder’s failure to complete the Work consistent with the Contract 
Documents, including defects appearing after Substantial Completion and (iii) the terms of any 
special warranties required by the Contract Documents. 

6.7.4 Deficiencies in the Work discovered after Substantial Completion, whether or not such 
deficiencies would have been included on the Punch List if discovered earlier, shall be deemed 
warranty Work.  Such deficiencies shall be corrected by Design-Builder under Sections 2.9 and 
2.10 herein, and shall not be a reason to withhold final payment from Design-Builder, provided, 
however, that Owner shall be entitled to withhold from the Final Payment the reasonable value of 
completion of such deficient work until such work is completed. 

 
 

Article 7 

Indemnification 

7.1 Patent and Copyright Infringement. 

7.1.1 Design-Builder shall defend any action or proceeding brought against Owner based on any 
claim that the Work, or any part thereof, or the operation or use of the Work or any part thereof, 
constitutes infringement of any United States patent or copyright, now or hereafter issued. Owner 
shall give prompt written notice to Design-Builder of any such action or proceeding and will 
reasonably provide authority, information and assistance in the defense of same. Design-Builder 
shall indemnify and hold harmless Owner from and against all damages and costs, including but 
not limited to attorneys’ fees and expenses awarded against Owner or Design-Builder in any such 
action or proceeding. Design-Builder agrees to keep Owner informed of all developments in the 
defense of such actions.  

7.1.2 If Owner is enjoined from the operation or use of the Work, or any part thereof, as the result 
of any patent or copyright suit, claim, or proceeding, Design-Builder shall at its sole expense take 
reasonable steps to procure the right to operate or use the Work. If Design-Builder cannot so 
procure such right within a reasonable time, Design-Builder shall promptly, at Design-Builder’s 
option and at Design-Builder’s expense, (i) modify the Work so as to avoid infringement of any such 
patent or copyright or (ii) replace said Work with Work that does not infringe or violate any such 
patent or copyright. 

7.1.3 Sections 7.1.1 and 7.1.2 above shall not be applicable to any suit, claim or proceeding 
based on infringement or violation of a patent or copyright (i) relating solely to a particular process 
or product of a particular manufacturer specified by Owner and not offered or recommended by 
Design-Builder to Owner or (ii) arising from modifications to the Work by Owner or its agents after 
acceptance of the Work. If the suit, claim or proceeding is based upon events set forth in the 
preceding sentence, Owner shall defend, indemnify and hold harmless Design-Builder to the same 
extent Design-Builder is obligated to defend, indemnify and hold harmless Owner in Section 7.1.1 
above. 

7.1.4 The obligations set forth in this Section 7.1 shall constitute the sole agreement between 
the parties relating to liability for infringement of violation of any patent or copyright.  

7.2 Tax Claim Indemnification. 

7.2.1 If, in accordance with Owner’s direction, an exemption for all or part of the Work is claimed 
for taxes, Owner shall indemnify, defend and hold harmless Design-Builder from and against any 
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liability, penalty, interest, fine, tax assessment, attorneys’ fees or other expenses or costs incurred 
by Design-Builder as a result of any action taken by Design-Builder in accordance with Owner’s 
directive. Owner shall furnish Design-Builder with any applicable tax exemption certificates 
necessary to obtain such exemption, upon which Design-Builder may rely. 

7.3 Payment Claim Indemnification. 

7.3.1 Provided that Owner is not in breach of its contractual obligation to make payments to 
Design-Builder for the Work, Design-Builder shall indemnify, defend and hold harmless Owner, 
Ridge Winkler Midstream LLC and affiliates  from any claims or mechanic’s liens brought against 
Owner or against the Project as a result of the failure of Design-Builder, or those for whose acts it 
is responsible, to pay for any services, materials, labor, equipment, taxes or other items or 
obligations furnished or incurred for or in connection with the Work. Within three (3) days of 
receiving written notice from Owner that such a claim or mechanic’s lien has been filed, Design-
Builder shall commence to take the steps necessary to discharge said claim or lien, including, if 
necessary, the furnishing of a mechanic’s lien bond. If Design-Builder fails to do so, Owner will 
have the right to discharge the claim or lien and hold Design-Builder liable for costs and expenses 
incurred, including attorneys’ fees. 

7.4 Design-Builder’s General Indemnification. 

7.4.1 Design-Builder, to the fullest extent permitted by law, shall indemnify, hold harmless and 

defend Owner, its officers, directors, and employees, Ridge Winkler Midstream LLC and 

affiliates from and against claims, losses, damages, liabilities, including attorneys’ fees and 

expenses, for bodily injury, sickness or death, and property damage or destruction (other than to 
the Work itself) to the extent resulting from the negligent acts or omissions of Design-Builder, 
Design Consultants, Subcontractors, anyone employed directly or indirectly by any of them or 
anyone for whose acts any of them may be liable. 

7.4.2 If an employee of Design-Builder, Design Consultants, Subcontractors, anyone employed 
directly or indirectly by any of them or anyone for whose acts any of them may be liable has a claim 
against Owner, its officers, directors, employees, or agents, Design-Builder’s indemnity obligation 
set forth in Section 7.4.1 above shall not be limited by any limitation on the amount of damages, 
compensation or benefits payable by or for Design-Builder, Design Consultants, Subcontractors, 
or other entity under any employee benefit acts, including workers’ compensation or disability acts. 

7.5 Owner’s General Indemnification. 

7.5.1 Owner, to the fullest extent permitted by law, shall indemnify, hold harmless and defend 
Design-Builder and any of Design-Builder’s officers, directors, and employees, from and against 
claims, losses, damages, liabilities, including attorneys’ fees and expenses, for bodily injury, 
sickness or death, and property damage or destruction (other than to the Work itself) to the extent 
resulting from the negligent acts or omissions of Owner’s separate contractors or anyone for whose 
acts any of them may be liable, but excluding Design-Builder and anyone acting under Design-
Builder. 

 
 

Article 8 

Time 

8.1 Obligation to Achieve the Contract Times. 

8.1.1 Design-Builder agrees that it will commence performance of the Work and achieve the 
Contract Time(s) in accordance with Article 5 of the Agreement. 
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8.2 Delays to the Work. 

8.2.1 If Design-Builder is delayed in the performance of the critical path of the Work due to acts, 
omissions, conditions, events, or circumstances beyond its control and due to no fault of its own or 
those for whom Design-Builder is responsible, the Contract Time(s) for performance shall be 
reasonably extended by Change Order. By way of example, events that will entitle Design-Builder 
to an extension of the Contract Time(s) include acts or omissions of Owner or anyone under 
Owner’s control (including separate contractors), changes in the Work, Differing Site Conditions, 
Hazardous Conditions, and Force Majeure Events.  

8.2.2 In addition to Design-Builder’s right to a time extension for those events set forth in Section 
8.2.1 above, Design-Builder shall also be entitled to an appropriate adjustment of the Contract Price 
provided, however, that the Contract Price shall not be adjusted for Force Majeure Events unless 
otherwise provided in the Agreement.  

 
 

Article 9 

Changes to the Contract Price and Time 

9.1 Change Orders. 

9.1.1 A Change Order is a written instrument issued after execution of the Agreement signed by 
Owner and Design-Builder, stating their agreement upon all of the following: 

9.1.1.1 The scope of the change in the Work; 

9.1.1.2 The amount of the adjustment to the Contract Price; and 

9.1.1.3 The extent of the adjustment to the Contract Time(s). 

9.1.2 All changes in the Work authorized by applicable Change Order shall be performed under 
the applicable conditions of the Contract Documents. Owner and Design-Builder shall negotiate in 
good faith and as expeditiously as possible the appropriate adjustments for such changes. 

9.1.3 If Owner requests a proposal for a change in the Work from Design-Builder and 
subsequently elects not to proceed with the change, a Change Order shall be issued to reimburse 
Design-Builder for reasonable costs incurred for estimating services, design services and services 
involved in the preparation of proposed revisions to the Contract Documents. 

9.2 Work Change Directives. 

9.2.1  A Work Change Directive is a written order prepared and signed by Owner directing a 
change in the Work prior to agreement on an adjustment in the Contract Price and/or the Contract 
Time(s). 

9.2.2 Owner and Design-Builder shall negotiate in good faith and as expeditiously as possible 
the appropriate adjustments for the Work Change Directive. Upon reaching an agreement, the 
parties shall prepare and execute an appropriate Change Order reflecting the terms of the 
agreement. 

9.3 Minor Changes in the Work. 

9.3.1 Minor changes in the Work do not involve an adjustment in the Contract Price and/or 
Contract Time(s) and do not materially and adversely affect the Work, including the design, quality, 
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performance and workmanship required by the Contract Documents. Design-Builder may make 
minor changes in the Work consistent with the intent of the Contract Documents, provided, 
however, that Design-Builder shall promptly inform Owner, in writing, of any such changes and 
record such changes on the documents maintained by Design-Builder. 

9.4 Contract Price Adjustments. 

9.4.1 The increase or decrease in Contract Price resulting from a change in the Work shall be 
determined by one or more of the following methods: 

9.4.1.1 Unit prices set forth in the Agreement or as subsequently agreed to between the 
parties; 

9.4.1.2 A mutually accepted lump sum, properly itemized and supported by sufficient 
substantiating data to permit evaluation by Owner; 

9.4.1.3 Costs, fees and any other markups set forth in the Agreement; or 

9.4.1.4 If an increase or decrease cannot be agreed to as set forth in items 9.4.1.1 through 
9.4.1.3 above and Owner issues a Work Change Directive, the cost of the change of the 
Work shall be determined by the reasonable expense and savings in the performance of 
the Work resulting from the change, including a reasonable overhead and profit, as may 
be set forth in the Agreement.  

9.4.2 If unit prices are set forth in the Contract Documents or are subsequently agreed to by the 
parties, but application of such unit prices will cause substantial inequity to Owner or Design-Builder 
because of differences in the character or quantity of such unit items as originally contemplated, 
such unit prices shall be equitably adjusted. 

9.4.3 If Owner and Design-Builder disagree upon whether Design-Builder is entitled to be paid 
for any services required by Owner, or if there are any other disagreements over the scope of Work 
or proposed changes to the Work, Owner and Design-Builder shall resolve the disagreement 
pursuant to Article 10 hereof. As part of the negotiation process, Design-Builder shall furnish Owner 
with a good faith estimate of the costs to perform the disputed services in accordance with Owner’s 
interpretations. If the parties are unable to agree and Owner expects Design-Builder to perform the 
services in accordance with Owner’s interpretations, Design-Builder shall proceed to perform the 
disputed services, conditioned upon Owner issuing a written order to Design-Builder (i) directing 
Design-Builder to proceed and (ii) specifying Owner’s interpretation of the services that are to be 
performed. If this occurs, Design-Builder shall be entitled to submit in its Applications for Payment 
an amount equal to fifty percent (50%) of its reasonable estimated direct cost to perform the 
services, and Owner agrees to pay such amounts, with the express understanding that (i) such 
payment by Owner does not prejudice Owner’s right to argue that it has no responsibility to pay for 
such services and (ii) receipt of such payment by Design-Builder does not prejudice Design-
Builder’s right to seek full payment of the disputed services if Owner’s order is deemed to be a 
change to the Work.   

9.4.4 Agreement on any Change Order shall constitute a final settlement of all matters relating 
to the change in the Work which is the subject of the Change Order, including, but not limited to, 
all direct and indirect costs associated with such change and any and all adjustments to the 
Contract Sum and the construction schedule. In the event a Change Order increases the Contract 
Sum, Design-Builder shall include the Work covered by such Change Orders in Applications for 
Payment as if such Work were originally part of the Contract Documents. 

9.5 Emergencies. 

9.5.1 In any emergency affecting the safety of persons and/or property, Design-Builder shall act, 
at its discretion, to prevent threatened damage, injury or loss. Any change in the Contract Price 
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and/or Contract Time(s) on account of emergency work shall be determined as provided in this 
Article 9. 

 
 

Article 10 

Contract Adjustments and Disputes 

10.1 Requests for Contract Adjustments and Relief. 

10.1.1 If either Design-Builder or Owner believes that it is entitled to relief against the other for 
any event arising out of or related to the Work or Project, such party shall provide written notice to 
the other party of the basis for its claim for relief. Such notice shall, if possible, be made prior to 
incurring any cost or expense and in accordance with any specific notice requirements contained 
in applicable sections of these General Conditions of Contract. In the absence of any specific notice 
requirement, written notice shall be given within a reasonable time, not to exceed twenty-one (21) 
days, after the occurrence giving rise to the claim for relief or after the claiming party reasonably 
should have recognized the event or condition giving rise to the request, whichever is later. Such 
notice shall include sufficient information to advise the other party of the circumstances giving rise 
to the claim for relief, the specific contractual adjustment or relief requested and the basis of such 
request.  

10.2 Dispute Avoidance and Resolution. 

10.2.1 The parties are fully committed to working with each other throughout the Project and agree 
to communicate regularly with each other at all times so as to avoid or minimize disputes or 
disagreements. If disputes or disagreements do arise, Design-Builder and Owner each commit to 
resolving such disputes or disagreements in an amicable, professional and expeditious manner so 
as to avoid unnecessary losses, delays and disruptions to the Work.  

10.2.2 Design-Builder and Owner will first attempt to resolve disputes or disagreements at the 
field level through discussions between Design-Builder’s Representative and Owner’s 
Representative which shall conclude within fourteen (14) days of the written notice provided for in 
Section 10.1.1 unless the Owner and Design-Builder mutually agree otherwise. 

10.2.3 If a dispute or disagreement cannot be resolved through Design-Builder’s Representative 
and Owner’s Representative, Design-Builder’s Senior Representative and Owner’s Senior 
Representative, upon the request of either party, shall meet as soon as conveniently possible, but 
in no case later than thirty (30) days after such a request is made, to attempt to resolve such dispute 
or disagreement. Five (5) days prior to any meetings between the Senior Representatives, the 
parties will exchange relevant information that will assist the parties in resolving their dispute or 
disagreement.  

10.2.4 If after meeting the Senior Representatives determine that the dispute or disagreement 
cannot be resolved on terms satisfactory to both parties, the parties shall submit within thirty (30) 
days of the conclusion of the meeting of Senior Representatives the dispute or disagreement to 
non-binding mediation. The mediation shall be conducted by a mutually agreeable impartial 
mediator, or if the parties cannot so agree, a mediator designated by the American Arbitration 
Association (“AAA”) pursuant to its Construction Industry Mediation Rules. The mediation will be 
governed by and conducted pursuant to a mediation agreement negotiated by the parties or, if the 
parties cannot so agree, by procedures established by the mediator. Unless otherwise mutually 
agreed by the Owner and Design-Builder and consistent with the mediator’s schedule, the 
mediation shall commence within ninety (90) days of the submission of the dispute to mediation. 
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10.3 Arbitration.  

10.3.1 Any claims, disputes or controversies between the parties arising out of or relating to the 
Agreement, or the breach thereof, which have not been resolved in accordance with the procedures 
set forth in Section 10.2 above, shall be decided by arbitration in accordance with the Construction 
Industry Arbitration Rules of the AAA then in effect, unless the parties mutually agree otherwise.  

10.3.2 The award of the arbitrator(s) shall be final and binding upon the parties without the right 
of appeal to the courts. Judgment may be entered upon it in accordance with applicable law by any 
court having jurisdiction thereof. 

10.3.3 Design-Builder and Owner expressly agree that any arbitration pursuant to this 
Section 10.3 may be joined or consolidated with any arbitration involving any other person or entity 
(i) necessary to resolve the claim, dispute or controversy, or (ii) substantially involved in or affected 
by such claim, dispute or controversy. Both Design-Builder and Owner will include appropriate 
provisions in all contracts they execute with other parties in connection with the Project to require 
such joinder or consolidation. 

10.3.4 The prevailing party in any arbitration, or any other final, binding dispute proceeding upon 
which the parties may agree, shall be entitled to recover from the other party reasonable attorneys’ 
fees and expenses incurred by the prevailing party. 

10.4 Duty to Continue Performance. 

10.4.1 Unless provided to the contrary in the Contract Documents, Design-Builder shall continue 
to perform the Work and Owner shall continue to satisfy its payment obligations to Design-Builder, 
pending the final resolution of any dispute or disagreement between Design-Builder and Owner.  

10.5 CONSEQUENTIAL DAMAGES. 

10.5.1 NOTWITHSTANDING ANYTHING HEREIN TO THE CONTRARY (EXCEPT AS SET 
FORTH IN SECTION 10.5.2 BELOW), NEITHER DESIGN-BUILDER NOR OWNER SHALL BE 
LIABLE TO THE OTHER FOR ANY CONSEQUENTIAL LOSSES OR DAMAGES, WHETHER 
ARISING IN CONTRACT, WARRANTY, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY 
OR OTHERWISE, INCLUDING BUT NOT LIMITED TO LOSSES OF USE, PROFITS, BUSINESS, 
REPUTATION OR FINANCING. 

10.5.2 The consequential damages limitation set forth in Section 10.5.1 above is not intended to 
affect the payment of liquidated damages or lost early completion bonus, if any, set forth in Article 
5 of the Agreement, which both parties recognize has been established, in part, to reimburse Owner 
or reward Design-Builder for some damages that might otherwise be deemed to be consequential. 

 

Article 11 

Stop Work and Termination for Cause 

11.1 Owner’s Right to Stop Work. 

11.1.1 Owner may, without cause and for its convenience, order Design-Builder in writing to stop 
and suspend the Work. Such suspension shall not exceed sixty (60) consecutive days or aggregate 
more than ninety (90) days during the duration of the Project. 

11.1.2 Design-Builder is entitled to seek an adjustment of the Contract Price and/or Contract 
Time(s) if its cost or time to perform the Work has been adversely impacted by any suspension of 
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stoppage of the Work by Owner. 

11.2 Owner’s Right to Perform and Terminate for Cause. 

11.2.1 If Design-Builder persistently fails to (i) provide a sufficient number of skilled workers, 
(ii) supply the materials required by the Contract Documents, (iii) comply with applicable Legal 
Requirements, (iv) timely pay, without cause, Design Consultants or Subcontractors, (v) prosecute 
the Work with promptness and diligence to ensure that the Work is completed by the Contract 
Time(s), as such times may be adjusted, or (vi) perform material obligations under the Contract 
Documents, then Owner, in addition to any other rights and remedies provided in the Contract 
Documents or by law, shall have the rights set forth in Sections 11.2.2 and 11.2.3 below.  

11.2.2 Upon the occurrence of an event set forth in Section 11.2.1 above, Owner may provide 
written notice to Design-Builder that it intends to terminate the Agreement unless the problem cited 
is cured, or commenced to be cured, within seven (7) days of Design-Builder’s receipt of such 
notice. If Design-Builder fails to cure, or reasonably commence to cure, such problem, then Owner 
may give a second written notice to Design-Builder of its intent to terminate within an additional 
seven (7) day period. If Design-Builder, within such second seven (7) day period, fails to cure, or 
reasonably commence to cure, such problem, then Owner may declare the Agreement terminated 
for default by providing written notice to Design-Builder of such declaration.  

11.2.3 Upon declaring the Agreement terminated pursuant to Section 11.2.2 above, Owner may 
enter upon the premises and take possession, for the purpose of completing the Work, of all 
materials, equipment, scaffolds, tools, appliances and other items thereon, which have been 
purchased or provided for the performance of the Work, all of which Design-Builder hereby 
transfers, assigns and sets over to Owner for such purpose, and to employ any person or persons 
to complete the Work and provide all of the required labor, services, materials, equipment and other 
items. In the event of such termination, Design-Builder shall not be entitled to receive any further 
payments under the Contract Documents until the Work shall be finally completed in accordance 
with the Contract Documents. At such time, if the unpaid balance of the Contract Price exceeds the 
cost and expense incurred by Owner in completing the Work, such excess shall be paid by Owner 
to Design-Builder. Notwithstanding the preceding sentence, if the Agreement establishes a 
Guaranteed Maximum Price, Design-Builder will only be entitled to be paid for Work performed 
prior to its default. If Owner’s cost and expense of completing the Work exceeds the unpaid balance 
of the Contract Price, then Design-Builder shall be obligated to pay the difference to Owner. Such 
costs and expense shall include not only the cost of completing the Work, but also losses, damages, 
costs and expense, including attorneys’ fees and expenses, incurred by Owner in connection with 
the reprocurement and defense of claims arising from Design-Builder’s default, subject to the 
waiver of consequential damages set forth in Section 10.5 hereof.  

11.2.4 If Owner improperly terminates the Agreement for cause, the termination for cause will be 
converted to a termination for convenience in accordance with the provisions of Article 8 of the 
Agreement. 

11.3 Design-Builder’s Right to Stop Work.  

11.3.1  Design-Builder may, in addition to any other rights afforded under the Contract Documents 
or at law, stop the Work for the following reasons: 

11.3.1.1 Owner’s failure to provide financial assurances as required under Section 3.3 
hereof; or 

11.3.1.2 Owner’s failure to pay amounts properly due under Design-Builder’s 
Application for Payment.  

11.3.2 Should any of the events set forth in Section 11.3.1 above occur, Design-Builder has the 
right to provide Owner with written notice that Design-Builder will stop the Work unless said event 
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is cured within seven (7) days from Owner’s receipt of Design-Builder’s notice. If Owner does not 
cure the problem within such seven (7) day period, Design-Builder may stop the Work. In such 
case, Design-Builder shall be entitled to make a claim for adjustment to the Contract Price and 
Contract Time(s) to the extent it has been adversely impacted by such stoppage.  

11.4 Design-Builder’s Right to Terminate for Cause. 

11.4.1 Design-Builder, in addition to any other rights and remedies provided in the Contract 
Documents or by law, may terminate the Agreement for cause for the following reasons:  

11.4.1.1 The Work has been stopped for sixty (60) consecutive days, or more than 
ninety (90) days during the duration of the Project, because of court order, any government 
authority having jurisdiction over the Work, or orders by Owner under Section 11.1.1 
hereof, provided that such stoppages are not due to the acts or omissions of Design-Builder 
or anyone for whose acts Design-Builder may be responsible. 

11.4.1.2 Owner’s failure to provide Design-Builder with any information, permits or 
approvals that are Owner’s responsibility under the Contract Documents which result in the 
Work being stopped for sixty (60) consecutive days, or more than ninety (90) days during 
the duration of the Project, even though Owner has not ordered Design-Builder in writing 
to stop and suspend the Work pursuant to Section 11.1.1 hereof. 

11.4.1.3 Owner’s failure to cure the problems set forth in Section 11.3.1 above after 
Design-Builder has stopped the Work. 

11.4.2 Upon the occurrence of an event set forth in Section 11.4.1 above, Design-Builder may 
provide written notice to Owner that it intends to terminate the Agreement unless the problem cited 
is cured, or commenced to be cured, within seven (7) days of Owner’s receipt of such notice. If 
Owner fails to cure, or reasonably commence to cure, such problem, then Design-Builder may give 
a second written notice to Owner of its intent to terminate within an additional seven (7) day period. 
If Owner, within such second seven (7) day period, fails to cure, or reasonably commence to cure, 
such problem, then Design-Builder may declare the Agreement terminated for default by providing 
written notice to Owner of such declaration. In such case, Design-Builder shall be entitled to recover 
in the same manner as if Owner had terminated the Agreement for its convenience under Article 8 
of the Agreement. 

11.5 Bankruptcy of Owner or Design-Builder. 

11.5.1 If either Owner or Design-Builder institutes or has instituted against it a case under the 
United States Bankruptcy Code (such party being referred to as the “Bankrupt Party”), such event 
may impair or frustrate the Bankrupt Party’s ability to perform its obligations under the Contract 
Documents. Accordingly, should such event occur: 

11.5.1.1 The Bankrupt Party, its trustee or other successor, shall furnish, upon request of 
the non-Bankrupt Party, adequate assurance of the ability of the Bankrupt Party to perform 
all future material obligations under the Contract Documents, which assurances shall be 
provided within ten (10) days after receiving notice of the request; and 

11.5.1.2 The Bankrupt Party shall file an appropriate action within the bankruptcy court to 
seek assumption or rejection of the Agreement within sixty (60) days of the institution of 
the bankruptcy filing and shall diligently prosecute such action. 

If the Bankrupt Party fails to comply with its foregoing obligations, the non-Bankrupt Party shall be 
entitled to request the bankruptcy court to reject the Agreement, declare the Agreement terminated 
and pursue any other recourse available to the non-Bankrupt Party under this Article 11. 
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11.5.2 The rights and remedies under Section 11.5.1 above shall not be deemed to limit the ability 
of the non-Bankrupt Party to seek any other rights and remedies provided by the Contract 
Documents or by law, including its ability to seek relief from any automatic stays under the United 
States Bankruptcy Code or the right of Design-Builder to stop Work under any applicable provision 
of these General Conditions of Contract. 

 
 

Article 12 

Electronic Data 
12.1 Electronic Data.  
 

12.1.1 The parties recognize that Contract Documents, including drawings, specifications and 
three-dimensional modeling (such as Building Information Models) and other Work Product may be 
transmitted among Owner, Design-Builder and others in electronic media as an alternative to paper 
hard copies (collectively “Electronic Data”).  

 
12.2 Transmission of Electronic Data. 
 

12.2.1 Owner and Design-Builder shall agree upon the software and the format for the 
transmission of Electronic Data. Each party shall be responsible for securing the legal rights to 
access the agreed-upon format, including, if necessary, obtaining appropriately licensed copies of 
the applicable software or electronic program to display, interpret and/or generate the Electronic 
Data. 
 
12.2.2 Neither party makes any representations or warranties to the other with respect to the 
functionality of the software or computer program associated with the electronic transmission of 
Work Product. Unless specifically set forth in the Agreement, ownership of the Electronic Data does 
not include ownership of the software or computer program with which it is associated, transmitted, 
generated or interpreted. 
 

12.2.3 By transmitting Work Product in electronic form, the transmitting party does not transfer or 
assign its rights in the Work Product. The rights in the Electronic Data shall be as set forth in Article 
4 of the Agreement. Under no circumstances shall the transfer of ownership of Electronic Data be 
deemed to be a sale by the transmitting party of tangible goods. 

 
12.3 Electronic Data Protocol. 
 

12.3.1 The parties acknowledge that Electronic Data may be altered or corrupted, intentionally or 
otherwise, due to occurrences beyond their reasonable control or knowledge, including but not 
limited to compatibility issues with user software, manipulation by the recipient, errors in 
transcription or transmission, machine error, environmental factors, and operator error. 
Consequently, the parties understand that there is some level of increased risk in the use of 
Electronic Data for the communication of design and construction information and, in consideration 
of this, agree, and shall require their independent contractors, Subcontractors and Design 
Consultants to agree, to the following protocols, terms and conditions set forth in this Section 12.3. 
 
12.3.2 Electronic Data will be transmitted in the format agreed upon in Section 12.2.1 above, 
including file conventions and document properties, unless prior arrangements are made in 
advance in writing. 
 
12.3.3 The Electronic Data represents the information at a particular point in time and is subject 
to change. Therefore, the parties shall agree upon protocols for notification by the author to the 
recipient of any changes which may thereafter be made to the Electronic Data, which protocol shall 
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also address the duty, if any, to update such information, data or other information contained in the 
electronic media if such information changes prior to Final Completion of the Project. 
 
12.3.4 The transmitting party specifically disclaims all warranties, expressed or implied, including, 
but not limited to, implied warranties of merchantability and fitness for a particular purpose, with 
respect to the media transmitting the Electronic Data. However, transmission of the Electronic Data 
via electronic means shall not invalidate or negate any duties pursuant to the applicable standard 
of care with respect to the creation of the Electronic Data, unless such data is materially changed 
or altered after it is transmitted to the receiving party, and the transmitting party did not participate 
in such change or alteration.  

 
 

Article 13 

Miscellaneous 

13.1 Confidential Information.  
 

13.1.1 Confidential Information is defined as information which is determined by the transmitting 
party to be of a confidential or proprietary nature and: (i) the transmitting party identifies as either 
confidential or proprietary; (ii) the transmitting party takes steps to maintain the confidential or 
proprietary nature of the information; and (iii) the document is not otherwise available in or 
considered to be in the public domain. The receiving party agrees to maintain the confidentiality of 
the Confidential Information and agrees to use the Confidential Information solely in connection 
with the Project. 

 
13.2 Assignment. 

13.2.1 Neither Design-Builder nor Owner shall, without the written consent of the other assign, 
transfer or sublet any portion or part of the Work or the obligations required by the Contract 
Documents. 

13.3 Successorship. 

13.3.1 Design-Builder and Owner intend that the provisions of the Contract Documents are 
binding upon the parties, their employees, agents, heirs, successors and assigns. 

13.4 Governing Law. 

13.4.1 The Agreement and all Contract Documents shall be governed by the laws of the place of 
the Project, without giving effect to its conflict of law principles. 

13.5 Severability. 

13.5.1 If any provision or any part of a provision of the Contract Documents shall be finally 
determined to be superseded, invalid, illegal, or otherwise unenforceable pursuant to any 
applicable Legal Requirements, such determination shall not impair or otherwise affect the validity, 
legality, or enforceability of the remaining provision or parts of the provision of the Contract 
Documents, which shall remain in full force and effect as if the unenforceable provision or part were 
deleted.  

13.6 No Waiver. 

13.6.1 The failure of either Design-Builder or Owner to insist, in any one or more instances, on 
the performance of any of the obligations required by the other under the Contract Documents shall 
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not be construed as a waiver or relinquishment of such obligation or right with respect to future 
performance. 

13.7 Headings. 

13.7.1 The headings used in these General Conditions of Contract, or any other Contract 
Document, are for ease of reference only and shall not in any way be construed to limit or alter the 
meaning of any provision. 

13.8 Notice. 

13.8.1 Whenever the Contract Documents require that notice be provided to the other party, notice 
will be deemed to have been validly given (i) if delivered in person to the individual intended to 
receive such notice, (ii) four (4) days after being sent by registered or certified mail, postage prepaid 
to the address indicated in the Agreement, or (iii) if transmitted by facsimile, by the time stated in a 
machine generated confirmation that notice was received at the facsimile number of the intended 
recipient. 

13.9 Amendments. 

13.9.1 The Contract Documents may not be changed, altered, or amended in any way except in 
writing signed by a duly authorized representative of each party. 

13.10 Third Party Beneficiary. 

13.10.1 Owner shall be deemed to be a third party beneficiary of each subcontract and may, if 
Owner elects; require (following Owner's termination of this Agreement for Design-Builder's default, 
as provided herein), that the Design-Builder’s subcontractor (“SubDesign-Builder”) perform all of 
the then unperformed duties and obligations of such SubDesign-Builder thereunder for the benefit 
of Owner (rather than Design-Builder); however, in the event that Owner requires any such 
performance by a SubDesign-Builder for the direct benefit of Owner, then Owner shall be bound 
and obligated to pay such SubDesign-Builder for all work done by such SubDesign-Builder (i) to 
date (to-wit: the reasonable value of that portion of the subcontract performed by such SubDesign-
Builder) and (ii) subsequent to the date that Owner elects to invoke such rights.  Owners' liability in 
this connection, however, is not to exceed the amount obtained by subtracting from the subcontract 
price the total of all sums paid by Design-Builder to SubDesign-Builder prior to Owner's invoking 
its right hereunder with respect to direct performance by SubDesign-Builder for Owner. In the event 
that Owner elects to invoke such rights, Owner shall give written notice of such election to Design-
Builder and such SubDesign-Builders. 

13.11 Non-Conforming Work. 

13.11.1 When any non-conforming work is found or confirmed by the Owner, the entire area of 
Work involved shall be corrected unless the Design-Builder can completely define the limits of the 
non-conforming work. Additional testing, sampling or inspecting arising from non-conforming work 
shall be at the Design-Builder's expense. Design-Builder shall employ the Owner's independent 
testing laboratory, or a mutually satisfactory independent testing laboratory if such services are 
required. All corrected work shall be re-tested at the Design-Builder's expense. Extra engineering 
services required by Design-Builder to analyze non-conforming work shall  be paid for by Design-
Builder. 

13.12 Priority of Documents. 

13.12.1 In the event of any inconsistency between the provisions of this instrument and the terms 
and conditions of any of the other Contract Documents, the provisions of this instrument shall 
control.  In connection therewith, the most recently issued document takes precedence over 
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previous issues of the same document.  The order of precedence is as follows with highest authority 
listed as “01”. 

01 Modifications to This Agreement; 
02 This Agreement; 
03 Modifications to the General Conditions; 
04 General Conditions; and 
05 Drawings and Specifications 

13.13 Inspections. 

13.13.1 Owner shall have the right to appoint at any time or from time to time one or more 
engineers, Owner or other representatives to inspect the Work on behalf of Owner, except as 
otherwise provided elsewhere in the Contract Documents, all costs, expenses and fees of such 
additional inspections shall be borne and paid by Owner. 
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         David Howell 
510 Bering Drive Suite 300 

Houston, Texas 77057 
Phone: 713-623-0690 

davidhowell@pipelineequities.com 

EXPERIENCE 

1987-Present  Pipeline Equities, Houston, Texas 
Bought, sold, evaluated and appraised operating crude, natural gas and product 
pipelines for company account. Acted as agent for Exxon, Occidental, Texaco, Arco 
and Koch and others. Engaged in the purchase and deconstruction [removal] of 15 
million feet of pipelines and associated gas plants, refineries, gathering systems and 
crude oil terminals. Responsible for overall projects including procurement, 
inspection, evaluation, hiring of supervisory personnel, environmental issues 
(including asbestos issues and ACM or Asbestos Containing Materials), compliance, 
landowner relations, and right-of-way issues as well as marketing in U. S. and 
exporting to China and India and other markets. Developed pipeline appraisal 
business encompassing throughput, pipe values, salvage, and the “forty factors” 
concept for valuating pipelines including transmission, trunk, main and gathering 
systems as well as easements. Active in consulting in litigation for pipeline 
companies, land owners and government agencies in North America regarding issues 
of easements and right of way contracts, pipeline safety, construction and 
deconstruction practices, environment concerns and the issues of abandonment of 
pipelines. 

1983-1987  Tradex Tubulars, Houston, Texas and Anchorage, Alaska 
Purchased surplus and used oilfield tubulars on North Slope and Kenai, Alaska. 
Refurbished and sold in the United States and Canada and other markets. Responsible 
for purchasing, plugging and abandoning depleted oil and gas wells for salvage in 
Texas and Louisiana for company account. Responsible for marketing resulting pipe 
and equipment. 

1972-1983  Tradex Petroleum Services, Houston, Texas 
Bought, sold, fabricated, unitized, and exported oilfield drilling and production 
equipment to contractors in U. S., South America, Central America, and Persian Gulf 
[Iran]. Packaged mud pumps and other components as well as complete drilling rig 
packages to customer specifications with combined new, used, and rebuilt equipment. 
Initiated and maintained extensive electronic database of worldwide petroleum 
industry. 

1977 – 1979 Southwest Supply, Houston, Texas  
Served as President and CEO of general-purpose oilfield pipe and supply with nine 
stores throughout South Texas, New Mexico and South Louisiana.  

1973 – 1983 Tradex Publications, Houston, Texas 
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Published Tradex, a journal of used oilfield equipment, which was distributed 
throughout the world (15,000 copies.)  Also published 30 titles of oilfield directories 
and technical manuals including Whole World Oil Directory, Alaska Petroleum and 
Industrial Directory, Texas Drilling Permits, Texas Petrodata Report and Southwest 
Petrodata Report via electronic publishing related database marketing. 

1970-1973 Americana Petrochem, Houston, Texas   
Construction and operation involving offshore production platforms. Working from 
base platforms and new construction for additional new adjacent platforms involving 
crude and natural gas hook ups for new oil and gas production. Additional research 
and development of oil spill dispersants and biodegradable chemicals for use on 
offshore drilling rigs and drill ships. Developed brands of “Deep Six Degreaser”, 
“Rig Wash” and “Supergard” as biodegradable chemicals suitable and safe for 
offshore use. 

1968 – 1970 Western Company of North America 
City Sales and Technical Field Representative: downhole services. Responsibilities 
including extensive laboratory work testing new cementing techniques and formulas 
for ultra deep heat and pressure sensitive applications for offshore and onshore ultra 
deep oil and gas wells. 

1964 – 1972 S.H. Howell Drilling Company, Alice, Texas 
Partner in exploration, drilling, production, and work over in South Texas for 
company account.  

EDUCATION   

Texas A&M University – Kingsville, B.A. Political Science (International Relations) 
University of Texas Petroleum Technology School; Pipeline Technology Certificate 
Program majoring in petroleum technology, technical aspects of hydraulics and pipeline 
construction, coatings, transportation and distribution. 

University of Texas Petex: Various certificate programs in oil and gas appraisal, oil and gas well log 
analysis, petroleum accounting methods, oil and gas well completion methods, well servicing 
procedures, natural gas processing, and oil and gas production.  

Senior Right of Way Agent Designation, International Right of Way Association; completed twenty-
one required courses in various right of way disciplines leading to SRWA (Senior Right of Way 
Agent) designation. Negotiation/Acquisition certification; International Right of Way Association; 
Environmental Certification, International Right of Way Association.  Appraisal Certification, 
International Right of Way Association.  Certification: Pipeline Appraisal Institute. Certification as 
Competent Supervisor and Contractor for Asbestos removal and Asbestos Containing Materials via 
NATEC. 

Member; International Right of Way Association, Houston Pipeliners Association, Pipeline 
Appraisal Institute. 

Academic programs in language, culture and foreign trade at: 
Universidad Nacional Autonoma de Mexico, Mexico, D.F.; University of the Americas, Mexico D. 
F.; Inter-American University, Saltillo, Mexico; Cultura Lenguas (CLIC), Seville, Spain; Intensa 
(Language), San Jose, Costa Rica; Academia de Espanol, Quito, Ecuador 
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BOOKS AND ARTICLES 

Methods for Determining the Values of Pipelines, Part I (September 2010, Pipeline & Gas 
Technology) 
Methods for Determining the Values of Pipelines, Part II (October 2010, Pipeline & Gas 
Technology) 
Proper Pipeline Valuation Requires Specialized Appraisal (May 24, 2010, Oil & Gas Journal  
What is the Value of Your Pipeline? (May 2010, Pipeline & Gas Journal) 
The Underground World of Pipeline Appraisal (May/June 2010, Right of Way Magazine) 
Pipeline Operators Under using Potential Pipeline Rehabilitation (January 2010, Oil & Gas Journal)  
Who Owns Abandoned Pipelines? (October 2009, Pipeline & Gas Journal)  
The Art of Pipeline Recovery (January/February 2009, Right of Way Magazine)  
The Search for Abandoned Pipelines (September/October 2007, Right of Way Magazine)  
The Case for Pipeline Recycling (April 2010, Throughput Emag)  
Deconstruction of Pipelines (July 2010, Throughput Emag) 
Forty Factors for Pipeline Appraisal (August 2010, Throughput Emag) 
Markets and Reuses for Recovered Pipelines, (September 2010, Throughput Emag) 

Pipeline Recovery Manual, Second Edition 2010 
Pipeline Appraisal Handbook, 2010 
Pipeline Right of Way Handbook, 2011 
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