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the friendly 9mendment to deny rather than approve

request 19.

Other discussion?

Hearing none, we'd proceed to vote or -- yeah.

We'll proceed to vote.

Hanson.

COMMISSIONER HANSON: Aye.

CHAIRMAN JOHNSON: Kolbeck.

COMMISSIONER KOLBECK: Aye.

CHAIRMAN JOHNSON: Johnson votes aye.

carries 3-0.

With that, we'll proceed to request number 23,

which deals with the identification of alternative

routes.

Dakota Rural Action.

MR. BLACKBURN: As you said, request 23 relates

to alternative routes. TransCanada has asserted that the

question of alternatives is not jurisdictional to this

Commission. We cannot see how that argument can stand

because not only do the Commission's regulations require

that the Commission look at alternative routes but also

the Environmental Impact Statement being prepared for

this project will have information for alternative routes

in it. And, therefore, the Commission will consider

alternative routes.
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1 Dakota Rural Action's concerned that the

2 evaluation of alternatives was not sufficient.

3 TransCanada provided their analysis of alternatives.

4 That is their opinion about alternatives. We believe

5 there's more information on other routes that may have

6 been considered related to alternatives and request

7 information about other alternative routes that mayor

8 may not have been included by TransCanada in development

9 of that analysis.

10 Now in terms of the burdensomeness, we're not

11 looking at every single little bit of documentation that

12 went into alternative development. For example, they may

13 look at particular land uses or other sorts of things.

14 We're looking at a little bit higher elevation analysis

15 of looking at identification of the different routes that

16 were considered if there were any beyond what TransCanada

17 provided. And so more general documents about the

18 process that they developed for developing those

19 alternatives.

20 We believe that there are possible routes

21 outside of South Dakota that would remove the burden of

22 this pipeline from South Dakotans entirely and that the

23 Commission should look and ensure itself that this route

24 is necessary. Because it does impose a burden on the

25 landowners, and if there are alternatives that would be
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1 superior to this alternative, the Commission -- that's

2 relative to the Commission's decision and it should allow

3 discovery on those.

4 CHAIRMAN JOHNSON: Keystone.

5 MR. MOORE: I think Mr. Blackburn's argument is

6 contrary to statute, and I would simply refer to

7 49-41B-36.

8 And, secondly, we've produced documents

9 responsive to the request. That section of the

10 presidential permit application describing the routing

11 process has been produced. There is routing information

12 that was submitted in the application, and as I listened

13 to Mr. Blackburn's argument and read ORA's motion, I

14 don't see any other specific documents that have been

15 requested.

16 CHAIRMAN JOHNSON: Commission staff.

17 MS. SEMMLER: Staff takes the position it did on

18 the first siting docket again and believes that the

19 Commission does not have jurisdiction to dictate route.

20 Thus, the requested material is irrelevant.

21 CHAIRMAN JOHNSON: Commissioner questions?

22 Advisor questions?

23 COMMISSIONER HANSON: I have a question,

24 Mr. Chairman. I understand that -- perfectly clear to me

25 that we cannot route a pipeline, and thank heavens for
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if there were a ridiculous -- you know, I think the

CHAIRMAN JOHNSON: Well, Mr. Smith's probably

the best one to answer that. But 36 says that the

chapter shall not be construed to be read as though the

Commission's got the ability to route or dictate a

location for an energy conversion facility or

transmission line.

those oddities where we have a rule that's somewhat at

loggerheads with this particular statute. Or it's an

irony. I guess I'd put it that way.

You know, I don't know that zero consideration,

you know. The answer is no. You can't say you should

put it over here. I guess the bottom line would be is it

at least relevant to the extent that, you know, any

weighing, I guess, of whether a particular project meets

the four standards or at least the three of the four.

And particularly those I guess on environmental and --

COMMISSIONER HANSON: We can either state -- we

can either approve it, disapprove it, or approve it with

conditions.

But we can consider other routes, can we not?

You can't

Now, you know, I mean,

That's it.

Mr. Smith, your --

I mean, again, it's one of

Conditions.

Yeah.

MR. SMITH:

But, I don't know.

MR. SMITH:

say, no, it should be over here.

that.1
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1 reason for maybe the rule is that, you know, there's

2 always some weighing involved. And if there was a very,

3 very serious route selection discrepancy, I guess, you

4 know, you might deny and say, well, it's just

5 unreasonable or something like that.

6 But you can't route it and say, no, it should

7 have been over here or it should be there or anything

8 like that.

9 COMMISSIONER HANSON: It's an interesting

10 situation where we then somewhat could present additional

11 evidence showing a better route in order to dissuade us

12 from approving it.

13 However, we get into that, and we could have

14 100 different presentations of that nature, could we not?

15 MR. SMITH: Yes. I will say that we did permit

16 the introduction of evidence in the first Keystone

17 proceeding by Interveners regarding a potential

18 alternative route.

19 COMMISSIONER HANSON: Certainly.

20 MR. SMITH: In that case we did that. But in

21 terms of the -- I guess the one little thing you said or

22 that Mr. Blackburn stated that is of concern to me I

23 guess is Keystone has stated in their filing that's what

24 their routing process was. It's a description of that.

25 And I got from you that you're asking them to go beyond
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1 that and talk about not what their routing process was

2 but what it might have been, you know. And is that -­

3 MR. BLACKBURN: That's not correct, Mr. White

4 Mr. Smith. I am looking for information more detailed

5 about that routing process, not what it might have been

6 but what information they looked at in developing their

7 conclusory document about routing.

8 They may very well have looked at other routes.

9 I don't know. They may have more information about the

10 merits of those different routes. They have a conclusion

11 that they filed with the Department of State. I presume

12 there's more information beyond that conclusion, and I

13 think the Commission should look deeper and allow

14 discovery beyond mere conclusory statements about what

15 TransCanada came up with from the data that they have on

16 alternative routes.

17 You know, we're looking again for data, not for

18 conclusions. They've provided their conclusions. We can

19 get those other places. We want the information that

20 they based it on.

21 COMMISSIONER HANSON: Thank you, Mr. Blackburn.

22 MR. BLACKBURN: And I believe the struggle too

23 is that the environmental review process requires the

24 Commission to consider alternatives, the state -- the

25 Environmental Impact Statement process requires
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1 consideration of alternatives.

2 And one of the problems the Commission is likely

3 to face is I talked to Brian Duggan at the Department of

4 State, and he said they're likely not to have the

5 Environmental Impact Statement out until November, maybe

6 later than that. That means the Environment Impact

7 Statement will come out after the Commission's hearing.

8 That means landowners and citizens will not have

9 an opportunity to have any information about other

10 alternatives before the Commission's proceeding that

11 would normally be in the Environmental Impact Statement.

12 So not only would we not have access to information

13 through TransCanada, we wouldn't have the Environmental

14 Impact Statement to look at alternatives either.

15 And I think that creates somewhat of a

16 scheduling problem for the Commission as well. In the

17 Keystone I proceeding the Environment Impact Statement

18 came out before the Commission had its hearing. Here

19 it's likely to come out afterwards so it won't be able to

20 inform the Interveners in the proceeding.

21 COMMISSIONER HANSON: Thank you, Mr. Blackburn.

22 Thank you, Mr. Smith.

23 Mr. Chairman, I think I'm clear on the issue

24 from my perspective now.

25 I can see a very protracted hearing process if
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1 we just went through a process of trying to ascertain

2 every foot that could be trekked through South Dakota.

3 And I think it makes a great deal of sense for us to

4 continue from the process of examining this from the

5 standpoint of either we approve it, disapprove it, or we

6 approve it with conditions.

7 Certainly we can ask during the hearing process

8 if we have questions about a particular route or

9 something of that nature. Thank you.

10 CHAIRMAN JOHNSON: Yeah. You know, it's

11 interesting the statutes don't say it's got to be the

12 best route. It just says that this pipeline's got to be

13 safe and consistent with the economic use of the area and

14 not cause, you know, undue harm. So to a certain extent

15 weighing of the various merits of different routes is not

16 really considered in the statute other than to tell us

17 not to do it -- or not not to do it but not to route the

18 line specifically. So your points are well taken.

19 Other questions?

20 If there are no questions, is there any action?

21 COMMISSIONER HANSON: Mr. Chairman, I move to

22 deny request 33, 34, and 35.

23 MR. BLACKBURN: Mr. Chairman, point of

24 clarification. Could you provide a little more

25 information about why. Because there's a lot of fuzzy
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1 language about whether it's jurisdictional or not

2 jurisdictional and what the basis for that is so we

3 understand whether we should even present information at

4 all.

5 Because it's one thing to say, well, you can

6 provide a little information if you want, but it's an

7 entirely different thing for us to be able to have access

8 to the information in the first place. If we don't have

9 access to the information, then the theoretical right to

10 provide discussion and alternatives does not help us.

11 And if it's really what's happening is that this

12 is not to be jurisdictional, I think the Commission

13 should be clear about whether Interveners are allowed to

14 present information on alternatives.

15 And if we are allowed to present that

16 information, we should also be allowed to discover that

17 information. If we're not allowed to discover it because

18 it's not jurisdictional, then the Commission should be

19 clear that we should not present alternatives to the

20 Commission and waste the Commission's time.

21 CHAIRMAN JOHNSON: You know, Mr. Blackburn, this

22 is one of the many areas where I think this Commission

23 has frustration. At least this Commissioner has

24 frustration. Because as you know with the way the

25 federal laws and rules are written, with the way the
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1 state statutes are written, perhaps this Commission

2 doesn't have as much discretion as it would like. So one

3 concern I have is just looking at what the law tells us

4 we can do and trying to apply that to this very real life

5 situation.

6 I don't know exactly why the Commission allowed

7 Mr. Rahn's testimony with the last pipeline. I don't

8 I think we did it with an abundance of caution. You

9 know, that we wanted to allow that sort of information

10 in.

11 He didn't rely on information from the

12 Applicant. He relied on his own believe and professional

13 and academic credentials about what route would have been

14 better.

15 I don't know that that information was

16 particularly helpful to building a record and helping the

17 Commission make a decision. I don't know.

18 Mr. Smith, Commissioners?

19 COMMISSIONER HANSON: Mr. Chairman.

20 Mr. Chairman, I made the motion on the basis that as what

21 I had said when I made the motion, that in ascertaining

22 whether the route is a good route or not, whether it's

23 acceptable or not, it does not fall at least I believe on

24 our shoulders to try to figure out whether or not there

25 is a different acre of land or a slightly different
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1 variance in the direction of that or if there's a major

2 change in that pipeline that might be slightly better

3 for -- for Keystone to run it. Our job is to ascertain

4 whether there are problems with the actual route that

5 they're asking for.

6 There may be 100 different routes that they can

7 take through South Dakota. All of them could be good

8 routes. One of them could be slightly better than any

9 others. It's not up to us to try to search out the very

10 best route from the standpoint of every single prairie

11 dog and creek. Our job is to ascertain is there a

12 problem with the actual route that they have presented to

13 us.

14 If we see that, see a problem with it, then it's

15 our job to deny or to have them take care of that

16 problem. Thank you, Mr. Chairman.

17 MS. COLLIER: Mr. Chairman, in response the only

18 thing that comes to mind, however, is how would you

19 determine if there was a problem with a specific route if

20 you have nothing to compare it to? If you only have one

21 alternative -- and, yes, I certainly would agree with the

22 Commissioner that, for example, if there was something

23 that was clearly wrong that would pose some great hazard

24 that would be clear and obvious, you would certainly get

25 that simply by looking at the route.
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Like I say, I don't believe that it's up to --

the Keystone Pipeline was presented by Interveners. And

we received some information from the parties at that

time.

But other things can only be done in comparison

to something else. And that is perhaps my concern.

I don't know as far as the last time that this

issue came up and that alternative route was proposed

what the basis for that alternative proposal was. I

don't know -- I wasn't part of that so I don't know what

the -- the evidence was or how that was presented as an

alternative route. But I do think there have to be some

standards by which you compare things.

If you have one thing standing alone, either

there is no comparison, there is no way of judging

whether that is good or bad or inadequate. So I would

just simply suggest there should be some basis on which

to make the determination of whether there are problems

with a specific route. And I don't know how you can do

that beyond the clear and obvious dangers unless you

compare it to something.

COMMISSIONER HANSON: Mr. Chairman.

CHAIRMAN JOHNSON: Yes. Commissioner Hanson and

then Mr. Rislov.
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COMMISSIONER HANSON: The alternative route for
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1 and I think that is far more appropriate than to have

2 Keystone try to present 100 different ones and say pick

3 the best one. From our standpoint, again -- well, I

4 guess I should add during that particular process when we

5 looked at the Keystone Pipeline there were changes made

6 in the routing as we went through the process. So it's

7 not a fixed and concrete at that juncture, as certainly

8 those changes can still take place.

9 But the fact is that alternative routes were

10 suggested by Interveners, not by Keystone.

11 MR. BLACKBURN: Commissioner Hanson, if I may,

12 what we're trying to do is to collect factual information

13 about all other alternative routes from the Applicant.

14 We're not asking the Applicant to do a theoretical

15 analysis of all the possible routes out there. We

16 believe they've already done an analysis of, you know,

17 the alternative routes and they've provided a conclusory

18 statement about which one they chose.

19 That doesn't mean there's not information and

20 facts that would help Interveners find which alternative

21 routes might exist and be reasonable. So we're not

22 asking anything new. We're asking for more detail of

23 what they've already done so that we can hopefully have

24 the opportunity to present alternatives should they

25 appear to be merited.
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1 MR. RISLOV: This is Greg Rislov. And because

2 it appears to deal with a comparison that will have to be

3 reviewed during the case it struck me that my wife makes

4 a pretty decent apple pie. I can taste it, and I know

5 it's a decent apple pie. I have certain standards that

6 are inherent to me. My mother makes a better one. I

7 would make one I would throw out.

8 I can make that judgment without necessarily

9 comparing every apple pie in South Dakota or the

10 United States. The problem I have and I don't want to

11 get into legal standards. I'm not an attorney. But it

12 seems to me the Commissioners are trying to judge that

13 comparative apple pie and whether or not it meets

14 standards I guess to make it edible. Is it edible?

15 And, frankly, I understand what your problem is,

16 but if we're going to go into every possible apple pie

17 and taste it, you know, is that really where the

18 Commission's jurisdiction lies?

19 I'll let you attorneys argue it. But, frankly,

20 there's a real problem with developing the type of

21 material and for the Commission to sit and make judgments

22 on it beyond the standards and I'll compare them to rate

23 cases fair and reasonable. Is it a reasonable standard

24 you're approaching, or is it a perfect standard you're

25 approaching? And what really is this designed to get at,
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I would agree wholeheartedly that if we had two

routes that had both undergone a full vetting, that I

would want to compare and contrast those routes because I

do think it would provide context. I'm not sure that's

the situation we have here.

other than something beyond a reasonable standard? Just

a thought.

CHAIRMAN JOHNSON: I think -- Ms. Collier's

comments I think are right. I do think there is some

value generally in comparison. I think that provides

context. I think it provides framework.

The only reason I don't find that argument

wholly compelling is that we're really -- we're making an

incomplete comparison. And you've got a route that has

been fully vetted from a hydrology perspective, from a

archeological perspective, from a flora and fauna

perspective, and you have some other routes that have not

undergone quite the same testing.

I am nervous that comparing what hopefully in

this process -- well, not hopefully, will need to be a

fully vetted route in comparison -- in comparing it

against others gives us an incomplete comparison that may

lead the Commission into conclusions that are not indeed

accurate.
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1 Mr. Rislov's analogy. I would just tweak it only by

2 saying that I don't think this route has to be edible. I

3 think the standard is higher than that. And I think

4 Mr. Rislov would probably agree with that.

5 You know, edible is a low threshold. I think

6 the burden of proof is rather a hefty in this instance.

7 So tasty perhaps.

8 Other questions?

9 COMMISSIONER KOLBECK: I just wanted to say that

10 I think -- I understand your comments that you

11 referenced, but in all reality there probably will never

12 be a good route. There will always be people -- across

13 the State of South Dakota there will always be one or two

14 people who think there will always be a better route.

15 So I think that's one reason for the law. It's

16 very, very clear in 49-41B-36, extremely clear, that we

17 cannot do that route, we cannot change that route. So I

18 think we have a motion on the floor, though, if I'm not

19 mistaken.

20 COMMISSIONER HANSON: Mr. Chairman, my -- my

21 motion stands as I stated. I did not include the portion

22 saying that we did not have jurisdiction because I

23 believe that precludes us really from looking at

24 additional information that may be presented to us for an

25 alternative route, and I did not want to deny the
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Kolbeck is right. There is a pending motion.

Further discussion on the motion.

Hearing none -- and the motion is to deny

request 23 --

COMMISSIONER HANSON: 23. Yes.

CHAIRMAN JOHNSON: 23.

Hanson.

COMMISSIONER HANSON: Aye.

CHAIRMAN JOHNSON: Kolbeck.

Interveners that opportunity to do that.

My problem with Mr. Blackburn's statement about

having Keystone present all of the additional information

on all routings that they considered, that opens up the

entire discussion then. If there's additional

information on another route, then it begins the entire

discussion from Interveners as to in order to properly

assess that in comparison with the other route then we

have to look at all information pertaining to that route,

just as if it's being applied for at the same time.

So basically our challenge is doubled at that

juncture. And it just -- it does not make sense for us

to go through all of those hoops when, in fact, our job

is to ascertain whether the present route is satisfactory

or not.
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CHAIRMAN JOHNSON: All right. Commissioner
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COMMISSIONER KOLBECK: Aye.

CHAIRMAN JOHNSON: Johnson votes aye. The

motion carries 3-0.

I think those are the data requests, but I'll

look at the parties to see if there's anything I have

missed, anything we have missed.

MR. BLACKBURN: No. Mr. Chairman, those are all

the requests we had concerns with.

CHAIRMAN JOHNSON: I think maybe a motion I made

and the Commission voted on earlier dealt with the ERP,

the Emergency Response Plan. We denied that data

request. Part of me still feels like Ms. Collier's point

was well taken that when we get to a draft point perhaps

that document could be provided to those people who have

entered into a protective order and have specifically

asked for it.

Not even necessarily -- I don't know to the

extent that that would be helpful to them in this

process. But again to the extent we're concerned about

the PHMSA process that may be of value to the broader

national process.

So I would just stop and ask my colleagues or

the parties if perhaps that would be an appropriate thing

to request or order Keystone to do.
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think -- I mean, if that's when it's done, that's when

it's done. The concerns expressed by Commissioner Hanson

Brett Koenecke. If I could respond, I'd really like a

chance to learn more about the universe of information on

the development of the ERP for this particular process

before we'd respond to that. I think we've got time to

do that. And if I could ask for your indulgence in that,

I'd really appreciate a chance to find out more about

exactly where we're at in the development, what the time

line might be and corne back.

CHAIRMAN JOHNSON: I think that's fair. I'll

just leave it as a default in my mind that if we don't

hear something from Keystone, that they will provide when

they have not necessarily a final draft but something

between a preliminary and a final draft, that they will

provide that. Dakota Rural Action specifically asked for

it and so that they -- and staff would be provided a copy

at that point. Unless we hear otherwise from you, I'll

just sort of presume that's the default.

MR. KOENECKE: Thank you.

MR. BLACKBURN: Mr. Chairman, the concern I

think I would express is about the time. TransCanada has

addressed that question. Because a draft may not be

available until after the Commission's action.
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CHAIRMAN JOHNSON: I understand that, but I
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1 I agree with 100 percent. Dakota Rural Action's made

2 similar concerns. We want an opportunity to have our

3 voices heard at PHMSA. That opportunity may be after

4 this particular regulatory process is concluded. I still

5 think the ERP would be of assistance to all of us, even

6 after that fact.

7 MR. BLACKBURN: Well, we still disagree that the

8 information contained in that process would not be

9 helpful to this Commission. We think it would be. But I

10 understand the Commission has already denied that

11 motion -- or denied the request.

12 CHAIRMAN JOHNSON: I'm just trying to make sure

13 that the agreements that you made that I agree with most,

14 that we're able to make sure you get the information that

15 is going to be helpful -- I mean, you spoke a lot about

16 the PHMSA process so let's make sure you get the tools

17 that will be beneficial to that process.

18 Other questions, issues?

19 MS. SEMMLER: It wasn't noticed to be decided

20 here today but yesterday was the pre filed testimony

21 extension time frame and nothing was filed, I don't

22 believe. So I don't know if the Commission has the

23 ability to address that today, if we need to change that

24 procedural schedule around again.

25 CHAIRMAN JOHNSON: Well, perhaps we can just do
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whether it's worthwhile for us to present certain kinds

of information or not or testify on certain issues or

not. So, you know, we couldn't produce testimony without

information.

CHAIRMAN JOHNSON: Well, it has been the

standard operating procedure of this Commission I think

in most cases that someone would file their comments with

the information they have. If the Commission made other

information discoverable, but, I mean, additional

comments could be filed after that.

some information gathering here. Again, I'd be reticent

to take action not having it be noticed. But let's -- I

mean, is there a reason -- should we expect that

something will be late filed, or do we have any

information from the parties?

MR. BLACKBURN: We assumed that our testimony

would be based in large part on what we gathered or in

part on what we gathered from TransCanada. So we can't

draft things that -- we can't draft based on not knowing

whether we get information or not.

We have greater clarity now about what access we

have to information, and based on that clarity and also

TransCanada's agreed to provide some additional

information so we would need to have a chance to look at
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that information. We need to have a chance to evaluate
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1 I think it does put the process in a -- I mean,

2 it -- it does affect the process with the fact that there

3 are no comments filed, there were no comments filed at

4 the deadline.

5 Other comments by anyone?

6 MS. SEMMLER: Maybe we'll communicate informally

7 regarding a time frame that you think you can produce

8 testimony, and the Commission may need to extend the

9 deadline to accept such testimony should Dakota Rural

10 Action choose to file it.

11 MR. BLACKBURN: And, Mr. Chairman, I would also

12 note that because of the Environmental Impact Statement

13 delay, likely the entire process -- the Commission as I

14 understand it can't make a decision until they have the

15 draft -- Final Environmental Impact Statement in front of

16 them.

17 If the same schedule's applying between the date

18 the Draft Environmental Impact Statement comes out and

19 the final, that would be roughly four months between

20 those documents, four or five months. That means the

21 Federal Government is not going to complete its

22 Environment Impact Statement until sometime in the

23 spring. Therefore, there's not really any rush here

24 because the Commission can't make a decision, as I

25 understand it, until the DEIS is finished -- or until the
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MR. BLACKBURN: I didn't disagree we would be

willing to talk about it. I just added the extra point

final Environment Impact Statement is finished.

CHAIRMAN JOHNSON: Mr. Blackburn, what leads you

to believe that? I haven't been around a long time, but

most of the siting cases we've ruled on, the Commission's

ruling has been done prior to the completion of the

federal EIS.

MR. BLACKBURN: You know, it is possible I am

wrong. I understand how the Federal Government operates,

and in terms of their Environment Impact Statements, they

cannot make a decision until the final Environment Impact

Statement is finished and approved.

Now the State of South Dakota doesn't have the

same rules. They can make a decision before the Final

Environmental Impact Statement is approved. It presents

a problem that it appears the Commission is making a

decision without the benefit of the environmental review

because they don't have the final environmental review

before them at the time they make the decision.

CHAIRMAN JOHNSON: Ms. Semmler, did you get the

information you were seeking?
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can get it.

available to

SEMMLER: Not really, but I don't know if we

It doesn't sound like that will be made

us.
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1 that the Commission should consider whether it wants to

2 have a decision before any environmental information is

3 presented to it.

4 And in terms of the exact schedule for how we do

5 the testimony, I would like to see what information we

6 get from TransCanada. I'd like to combine it all at one

7 place and put the testimony in as we see appropriately.

8 I think it's a good subject for further

9 discussion between Ms. Semmler and myself. I'm not

10 prepared today to say what date would be appropriate.

11 CHAIRMAN JOHNSON: And that's fine. We'll let

12 the parties work this out off line. I mean, if memory

13 serves, the procedural schedule did have some potential

14 hearing dates set aside.

15 MS. SEMMLER: It does. And it's frustrating

16 those prior efforts made by staff and the Commission may

17 have been futile.

18 CHAIRMAN JOHNSON: Now I'm hearing one of the

19 parties feels it's very important the Commission have a

20 final EIS done prior to making a decision. Did anybody

21 expect that was going to be done by December?

22 I mean, and if not, why wasn't that concern

23 raised during the time we were doing scheduling? It

24 is -- if we're going to take the time to do scheduling

25 orders, then I think the kind of concerns that were
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brought up by Dakota Rural Action would have been best

raised at that time rather than now.

MR. BLACKBURN: I think that's a basic sense of

my habit of law of thinking that the Commission would

want to make a final decision after the Final

Environmental Impact Statement out, that they would have

that to inform --

CHAIRMAN JOHNSON: Did anybody expect that to be

done by December? I've never heard we'd be done by

December. So why did we all agree to hearing dates in

December?

MR. BLACKBURN: Mr. Chairman, I believe the

Final Environmental Impact Statement was expected to be

completed sometime in January or possibly February, and

the Commission's final order on this I believe was

scheduled for March. And that's what -- and that's

roughly the order that things happened in the Keystone I

proceeding.

The Final Environment Impact Statement was out

before the Commission's final order in Keystone I. I

assumed that the Commission would want to wait for its

final decision until the Final Environment Impact

Statement was out. I mean, that is a reasonable

assumption to make.
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1 for that assumption was. But the State Department

2 doesn't publish indications of when it expects to issue

3 the Final Environmental Impact Statement. And it was

4 certainly not our expectation that there would

5 necessarily be a Final EIS prior to the March 12-month

6 run on the Commission's procedure.

7 There will, however, be a extensive Draft EIS

8 available in the November time frame well in advance of

9 the Commission's order date.

10 CHAIRMAN JOHNSON: I mean, I think the concern,

11 Mr. Blackburn -- two of them. If it was expected to be

12 out in January or February and you say the Commission

13 would want before making its decision to see that, then

14 why did we agree to December hearing dates and a decision

15 that could have been done any number of weeks after that?

16 Second concern. And this is -- I know you

17 wouldn't have any reason to know about the history of the

18 Commission's siting cases over the last five years, but

19 we do have a 12-month time frame. We would have been in

20 violation of state law if we would have waited for the

21 Big Stone II Final EIS, which did not come out for I feel

22 like it was something like two years after the

23 Commission's statutory limits for deciding -- for that

24 case.

25 So maybe we just have a failure to communicate.
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1 But I am disappointed that December hearing dates were

2 agreed upon if it was not expected a Final EIS would be

3 agreed upon by that time.

4 MR. SMITH: Actually I think the hearing date's

5 in November.

6 I might note too for the record -- I'm just

7 going to note this is our statute regarding the

8 Environmental Impact Statement is permissive. It's

9 pretty clear. And so is Chapter 34A-9, that this

10 thing -- the statute, the relevant statute says "may."

11 And our case law has consistently stated that in

12 South Dakota.

13 You know, you look at the SODS case or the Etsi

14 Pipeline case, the Supreme Court in there was crystal

15 clear that there is no obligation. There's no obligation

16 in this state to have a Final EIS prior to rendering a

17 decision or an EIS at all. It's not required. Usually

18 agencies if they're -- like to have environmental

19 information.

20 In this case I'm assuming we'll have a whole lot

21 of it. But it is not necessary that the federal EIS be

22 completed legally.

23 CHAIRMAN JOHNSON: Well, we're not going to

24 resolve this yet today. It's clear the parties have some

25 discussion to do with regard to changing the time line.
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1 Unless there's any other business to come before

2 the Commission today, is there a motion to adjourn?

3 COMMISSIONER KOLBECK: So moved.

4 CHAIRMAN JOHNSON: Motion has been made.

5 Proceed to vote.

6 Hanson.

7 COMMISSIONER HANSON: Aye.

8 CHAIRMAN JOHNSON: Kolbeck.

9 COMMISSIONER KOLBECK: Aye.

10 CHAIRMAN JOHNSON: Johnson votes aye. Motion

11 carries 3-0. Thanks very much.

12 (The hearing is concluded at 11:53 a.m.)
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