BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE APPLICATION BY )
TRANSCANADA KEYSTONE PIPELINE, LP )

FOR A PERMIT UNDER THE SOUTH ) DOCKET NUMBER HP@®1
DAKOTA ENERGY CONVERSION AND )
TRANSMISSION FACILITIES ACT TO )

CONSTRUCT THE KEYSTONE XL PROJECT )
POST-HEARING REPLY BRIEF OF DAKOTA RURAL ACTION
Comments on Staff's Recommended Conditions anddgjuested Modified and
Alternative Permit Conditions
Commission Staff provided the Commission with ecd@ecommended conditions.
Dakota Rural Action (“DRA”) supports some of thesenditions, but finds that others are not
sufficient to protect landowners and others impadte the pipeline. In general, DRA requests
that the Commission — at a minimum — provide pitod@s comparable to those provided in its
first Keystone Final Order (“Keystone 1 Final OrflerTo the extent that the Commission needs
evidence to impose such conditions, it may turitstoecord in the Keystone 1 proceeding, to the
extent that the Keystone 1 and Keystone XL pipsliaw@ similar in design and create
comparable risks that may be mitigated through @raigde measures. Should the Commission
not adopt comparable protections, DRA requeststiieaCommission explain its reasons for
providing lesser protections and rights.
A. Compliance with Federal Pipeline Safety Rules ahAppropriate
Coordination with State and Local Emergency Resporesand Spill
Prevention Resources
Commission Staff requests the following condition:

Staff recommends the Applicant notify the Commissfceither
the Oil Spill Response Plan or the Emergency Respétan is



activated. The Commission may, at that time, regaespy of

said plan and make any additional requests formmébion

regarding execution of the plan as necessary.
DRA fails to see how this condition increases prtibas for citizens or the environment. First,
mere notification by Applicant to the CommissioattApplicant has “activated” its emergency
plans and mere receipt of information about sueingdoes not increase citizen security. Such
notification and information acquisition would nmetult in any improvement of such plans or
confirmation that such plans comply with federa¥,|because the Commission has no process
for review of emergency plans at the time of ac¢iorg no staff capable of evaluating such plans,
nor is there any opportunity for citizen involverh@nreview of such plans. Absent
Commission process to provide for appropriate r@wésuch plans for compliance with federal
law, the filing of such plans with the Commissiooud be mere gesture.

As discussed in DRA’s Initial Post-Hearing Briépplicant has provided evidence that it
is aware of federal emergency planning standards$haa promised to comply with federal
requirements, but Applicant has not provided then@dission with any actual emergency or spill
prevention plans, other than conceptual templaesl As such, the Commission has not
received sufficient evidence that Applicant “wiraply” with federal pipeline safety
requirements.

Although DRA believes that Applicant’s failure poovide adequate evidence of its
compliance with federal means that the Applicatiamst be rejected, at a minimum, the
Commission must include the following condition lwit any permit it might issue:

Keystone shall provide copies of all plans requirgdederal
pipeline safety laws to the Commission no latentkia months
prior to the start of operation of the pipeline eT@ommission
shall review such plans to confirm Applicant’'s cdiapce with

federal law. The Commission shall provide copiesuzh plans to
interested parties, in accordance with the Comuonissi



confidentiality requirements, and provide an opoitly for public

comment on Applicant’s compliance with federal lamd to

ensure adequate integration between federal reqants and state

and local emergency response and spill prevenéisources. The

Commission may further condition this permit aach review as

necessary to ensure appropriate integration of stad local

resources into federally-mandated pipeline safetyg

B. Construction Monitoring and Public Liaison
Commission Staff requests the following condition:

(i) Applicant shall provide a public liaison officeapproved by the

Commission, to facilitate exchange of information;

(i) Applicant shall file with the Commission a datential list of

property owners crossed by the pipeline.
These conditions are inadequate. Public commewiged by landowners with direct
experience with Applicant’s construction of itsstikKeystone (“Keystone 1”) pipeline indicates
that the public liaison conditions included in eystone 1 permit were not adequate to apprise
the Commission of citizen complaints, nor to engurm@mpt response by Applicant to such
complaints. Applicant’s liaison officer did nobtely communicate all complaints to the
attention of the Commission and did not adequatecribe the contents or nature of these
complaints to the Commission, such that the Comionsss heard about some complaints only
at the Keystone XL public comment hearing.

Comments during the public comment period mader thed citizens were unaware of a
right to submit a complaint and also had no knogéedf the procedure that complaints invoke.
This citizen confusion appears to arise out offétlee that the Commission lacks a formal citizen
complaint process related to crude oil pipelineypecompliance, such that citizen rights related
to enforcement of crude oil pipeline permits aregedurally unclear and legally undefined.

Although the Commission may determine whether ke f@ermit enforcement action under

SDCL 88 49-41B-33 and 34, there are no statutoosyipions related to citizen complaints under



the Energy Facility Permit Act, S.D.C.L. Chapter4EB, nor has the Commission issued
regulations to establish such compliant processarmany of the Commission’s other complaint
processes legally applicable to crude oil pipelinese Commission does have authority to hear
citizen complaints related to:
* natural gas pipelines, A.R.S.D. 20:10:37:04;
» telecommunications and motor carriers, S.D.C.L983-1, § 49-31-3, § 41-31-
89, § 49-31-114, 49-31-115, ARSD 20:10:25:02, A.R.S20:10:34:05,
A.R.S.D. 20:10:34:10.01;
* public utilities (natural gas and electric servjce)D.C.L. 88 49-34A-3, 4, 13, 26,
27, 39, 59 and rules promulgated thereunder, AIR.20:10:01:07.01, A.R.S.D.
20:10:17:13; and
* public grain warehouse licenses, S.D.C.L. § 49-43-1
However, each of these complaint provisions apply to specific subjects, not including crude
oil pipeline permits, rather than creating a gehegat of citizens to file complaints related to
alleged violations of any Commission permit, oraeriule. Moreover, S.D.C.L. § 49-7-11
exempts pipelines that are common carriers frorofahe requirements of Title 49 except for
the requirements of SDCL Chapters 49-7 and 9-41#¢iwliterally means that none of the
complaint procedures contained in Title 49 (listbdve) are applicable to crude oil pipelines.
Also, no other provisions in South Dakota law eksala citizen complaint process
applicable to crude oil pipelines. S.D.C.L. § 494lauthorizes the Commission to promulgate
regulations related to complaints generally, big ection does not otherwise authorize citizens
to bring complaints and it appears that S.D.C.49%7-11 would prohibit the application of this
section to promulgation of pipeline regulationsD.£.L. 8 49-41B-29 relates to permit transfers

and contains a general statement authorizing tmen@ssion to adopt rules, but it is unclear

whether this authority to adopt rules relates aalgermit transfers or Chapter 49-41B,



generally, and in any case it does not authorigeCiimmission to hear citizen complaints.
S.D.C.L. 8§ 49-41B-33 authorizes the Commissioretmke or suspend the Energy Facility
Permit Act permits upon a finding that the permites failed to comply with the terms or
conditions of the permit, but does not expressthaiize or prohibit the filing of citizen
complaints or specify any citizen complaint proaeduS.D.C.L. § 49-41B-34 of the Energy
Facility Permit Act permits the Commission to fdecriminal complaint, but does not otherwise
appear to authorize citizen complaints. S.D.C.49811B-35 authorizes the Commission to

promulgate rules related to Energy Facility Pervat application procedurdsut does not

authorize or prohibit establishment of rules relate permit violations, citizen complaints, or
permit enforcement. To enforce its permits, then@assion of necessity must have the
authority to implement complaint and enforcementhagmisms.

Since the Commission has not established a citimerplaint process for crude oll
pipelines, it should condition this permit to allewizens to bring complaints and it should also
describe such process; otherwise, the legal rgfhtgizens to seek enforcement of conditions
established by the Commission will be entirely utasa. Reliance by the Commission on an
entirely extralegal and informal citizen complgambcess of uncertain structure and design does
not provide citizens with meaningful notification urety of their rights under law. To address
this deficiency, the Commission should conditiormpAgant’s permit on the establishment of a
formal right to submit a citizen’s complaint to tBemmission, including adoption of a process
to review such complaint.

Finally, DRA is aware that Protect South Dakotad®eces (“PSDR”) by letter dated
December 21, 2009, (“PSDR Letter”), which is helierorporated by reference, has requested

that the Commission require either the establistimaka joint Applicant and landowner



committee to monitor construction compliance, othia alternative to require that Applicant
maintain an independent third-party constructiomitos. While DRA is generally in support of
either of these approaches, it believes that sanktauction monitoring should be seen as
separate from the public liaison’s role, becaudeatigpotential problems related to construction
of the pipeline will concern the actual processafistruction, but rather could, for example,
result in public health and safety issues relabeadrker camps and law enforcement. Further,
establishment of a construction monitoring schelse @oes not create a lawfully established
citizen complaint process.

Accordingly, DRA recommends that the Commissionpdioe following monitoring and
citizen complaint conditions:

Keystone shall provide a fee to the Commissioni@efit for the
Commission to employ a public liaison officer whaolw

(i) facilitate the exchange of information betwd&systone, including its
contractors, and landowners, local communitiesdesss, and local
governments,

(i) attempt to informally and promptly resolveiz&n complaints through
negotiations; and

(i) identify problems that may develop for landasvs, local communities
and residents as a result of the Project beforedteate cause for
complaint.

The public liaison officer shall be afforded immaidi access to
Keystone's on-site project manager, its executiegept manager and to
contractors' onsite managers and shall be avaiédld# times to the
Commission's Staff via mobile phone to respondtiren complaints and
concerns communicated to the Staff by concernedblaners and others.
Keystone shall also implement and keep an up-dagéddsite covering the
planning and implementation of construction and k@ncement of
operations in this state as an informational mediomnthe public. As soon
as the Keystone's public liaison officer has baapleyed by the
Commission, Keystone shall provide contact infororator him/her to all
landowners crossed by the Project and to law eefoent agencies and
local governments in the vicinity of the Projedthe public liaison
officer's contact information shall be providedandowners in each
subsequent written communication with them. Undihstruction of the
Project is completed, the public liaison officeabmeport monthly to the



Commission on the status of the Project from hisithdependent vantage
point. The report shall:

(i) list each complaint, formal or otherwise, conmuated by a citizen to
the public liaison officer;

(ii) provide a detailed description of each sucmptaint or
communication and any problems encountered; and

(i) provide a description of the outcome of atizen complaints,
whether resolved through informal or formal process

For the period of three years following completadrconstruction, the
public liaison officer shall report to the Commasiquarterly regarding
post-construction landowner and other complaihis status of road repair
and reconstruction and land and crop restoratidnaawy problems or
issues occurring during the course of the year.

Keystone shall pay a fee sufficient for to estdbéisconstruction
monitoring entity, which entity may be either anpKeystone-landowner
construction monitoring committee or an independleintl-party
construction monitor. The construction monitorlsha afforded
immediate access to Keystone's on-site project gends executive
project manager and to contractors' onsite managedsshall have access
to all Keystone construction sites, materials, agdipment needed to
ensure compliance with the permit. The construathmmitor shall provide
monthly reports to the Commission that describea@mstruction
deficiencies identified by the construction monitas well as all
complaints received from citizens related to cargton conditions
contained in this permit. For the period of thyears following
completion of construction, the construction mongball report to the
Commission quarterly regarding post-constructiomtawvner and other
complaints, reconstruction and land and crop rasitor and any
construction-related problems or issues occurriming the course of the
year.

Keystone shall incorporate environmental inspeatdrsits Construction
Mitigation and Reclamation Plan and obtain folloprioformation reports
from such inspections upon the completion of eaxtstuction spread to
help ensure compliance with this Order and Perndtall other applicable
laws and rules.

Keystone shall comply with a citizen complaint @ss, wherein citizens
may submit citizen complaints to the Commissioatedl to compliance
with the permit. The Commission shall review saomplaints in
accordance with procedures established by A.R.Stapter 20:10:01, as
appropriate.



C. Soil Impact Mitigation
Commission Staff and the PSDR Letter request i2tyanf soil impact mitigation
measures. DRA supports the inclusion of such nreashbut requests that the Commission
clarify that landowners have the final decisionsefection of such measures for their lands.
DRA urges the Commission to recognize that landosvhave superior knowledge of their
lands, and also urges the Commission to trustanaowners are in the best position to decide
on mitigation measures following full disclosuremoitigation options by Keystone and NRCS
experts.
D. Construction Impact Mitigation
In addition to the conditions proposed by Comnoissstaff, DRA requests that the
Commission include the noxious weed and rock reinava disposal conditions identified by
the PSDR Letter, as well as the following condisiamcluded in the K1 Final Order:
Keystone shall cover open-bodied dump trucks cagrgand or soil while
on paved roads and cover open-bodied dump truckgmg gravel or
other materials having the potential to be expedet other vehicles or
persons while on all public roads.
If trees are to be removed that have commerciatlwer value to affected
landowners, Keystone shall compensate the landofgnéne fair market
value of the trees to be cleared and/or allow @neldwner the right to
retain ownership of the felled trees. The environtakinspection in
Condition __ shall include forested lands
The width of the clear cuts through any windbreakd shelterbelts shall
be limited to 50 feet or less. The width of cleatscthrough extended
lengths of wooded areas shall be limited to 85 ded¢ss.
E. Road Protection and Bonding
DRA generally supports Staff's road protection &odding condition, and also requests

that the Commission include conditions from theRdal Order not recommended by Staff.

DRA is unsure why staff does not recommend thatli&apt be required to keep roadways



passable during construction or provide reasorabdenative routes of travel. DRA is also
uncertain why Staff has not included conditionsted to preventative road protection measures,
identification of private and new access roads,tAedeclamation and restoration of land used
for temporary access roads. To provide adequategiron, DRA requests the following
additional road protection conditions:

Keystone shall implement a regular program of no@shtenance

and repair through the active construction permketep paved and

gravel roads in an acceptable condition for res&land the

general public.

Keystone shall use appropriate preventative measg@eeded to

prevent damage to paved roads and to remove escgss mud

from such roadways. All pre-existing roads andtansed during

construction must be restored to a condition thihawcommodate

their previous use, and areas used as temporaiy chaing

construction must be restored to their originaldibon, except as

otherwise requested or agreed to by the landownany

governmental authority having jurisdiction over lsuoadway.

Keystone shall, prior to any construction, filelwihe Commission

a list identifying private and new access roadswikh be used or

required during construction and file a descriptidmethods used

by Keystone to reclaim those access roads.

F. Protection of Residential Property
DRA is uncertain why Staff has not recommended ttamd for protection of residential

property comparable to those provided in the KlaFdrder. Although the proposed pipeline
will impact fewer residences, it is possible fomesidences to be constructed after approval of
a permit but before the start of construction. tikenm, even if there is less overall need for

protection of residences, it would be better f& @ommission to include protections for

residences and not have them be needed then itweubr the Commission to omit such



protections and then have them be needed. DR/Aestgjthat the following conditions be
included in this permit:
To the extent feasible, Keystone shall coordinatestruction work
schedules with affected residential landownersrpgadhe start of
construction in the area of the residences.
Keystone shall maintain access to all residencal§ atmes, except for
periods when it is infeasible to do so or excepitagrwise agreed
between Keystone and the occupant. Such periodiseh@stricted to the
minimum duration possible and shall be coordinatgd affected
residential landowners and occupants, to the exiesdible.
Keystone shall install temporary safety fencingewieasonably
requested by the landowner or occupant, to coatroéss and minimize
hazards associated with an open trench and heangregnt in a
residential area.

Keystone shall notify affected residents in advavicany scheduled
disruption of utilities and limit the duration afich disruption.

Keystone shall repair any damage to residentighgnty that results from
construction activities.

Keystone shall restore all residential propertistudbed by construction
to at least their preconstruction condition.
G. Construction in Adverse Weather
DRA is uncertain why Staff has not recommended itamd for construction in adverse
weather comparable to those provided in the K1IFdmder. Specifically, in its K1 Final Order
the Commission ordered that construction be susggewihere construction activities cause
irreparable damage, unless adequate protectionumesaare taken. Public comment during the
hearing indicated that Applicant’s contractors amntd construction during adverse weather
conditions without implementing adequate protectiteasures. To redress this problem, DRA
requests that the Commission require Applicantdémiify with specificity its protection

measures and the conditions in which they may aaylmot be used. Also, DRA requests that
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Commission include a condition that requires Apgaticto stop all construction activities for at

least 48 hours during adverse weather when a lanelomotifies Applicant that its protection

measures are inadequate, and that Applicant nibifgonstruction monitor, the environmental

monitor, and public liaison officer of such landavmotification, so that these individuals have

an opportunity to evaluate the situation, atterapesolve it informally and promptly, and report

to the Commission before land is unnecessarily d@eha DRA urges the Commission to

recognize that landowners are in the best positatetermine appropriate treatment of their

land and have no reason to unreasonably delayractish in progress.

Accordingly, DRA requests the following conditions:

H.

Construction must be suspended when weather consliire such
that construction activities will cause irreparatiééenage, unless
adequate protection measures pre-approved by themixsion are
taken. At least two months prior to the startafistruction in
South Dakota, Keystone shall prepare an adverstherdand
protection plan containing appropriate adverse naxdand
protection measures, the conditions in which suehsures may
be appropriately used, and conditions in which orestruction is
appropriate, for approval of or modification by tiemmission
prior to the start of construction. The Commisssball make such
plan available to impacted landowners who may pl®gomment
on such plan to the Commission.

Keystone shall immediately stop all constructiotivéttes for at
least 48 hours during adverse weather conditions upquest by a
landowner where the landowner notifies Keystoné dldaerse
protection measures are not adequate or not bpp@ariately
implemented. Upon such notification, Keystone Ishamnediately
transmit such notification to the public liaisorioér, the
construction monitor, and environmental monitor.

Continuous Reclamation and Clean Up

DRA requests conditions related to continuous reat#éon and clean up contained in the K1

Final Order in this permit, specifically:

11



Reclamation and clean-up along the right-of-way tes
continuous and coordinated with ongoing constructio

Keystone's obligation for maintenance of the rightvay shall
continue throughout the life of the pipeline.

l. Noise

DRA requests that the Commission include the nmigigiation conditions contained in
the K1 Order because it believes that these camdifprovide superior protection to those
recommended by Staff here. Specifically, Stafbremendation here is vague with regard to the
point of measurement of noise levels, referringydala “noise sensitive area,” does not specify
who will take noise measurements, and puts respitison landowners to complain if
Applicant fails to comply with this condition. bontrast, the K1 Final Order specified that the
measurement site be 100 from a residence or bussiméise direction of Applicant’s facility, and
ordered that noise assessments be evaluated bgependent third-party consultant approved
by the Commission. Therefore, DRA requests th@Gbmmission provide at least the same
level of protection as it provided in its K1 Fir@ider, specifically including the following
conditions:

Except to the extent waived by the owner or legsegiting or to
the extent the noise levels already exceed sucdkatd, the noise
levels associated with Keystone's pump stationcdiner noise-
producing facilities will not exceed a 55dbA starttiat the nearest
occupied, existing residence, office, hotel/motehon-industrial
business not owned by Keystone. The point of measent will
be within 100 feet of the residence or businegkerdirection of
the pump station facility. Post-construction operal noise
assessments will be completed by an independedtphrty noise
consultant, approved by the Commission, to showptiamce with
the noise level at each pump station or other Amisducing
facility. The noise assessments will be perforrmeddcordance
with applicable American National Standards Institstandards.
The results of the assessments will be filed wikhh@ommission
and impacted landowners. In the event the noisa Exceeds the

12



limits set forth in this condition at any pump giator other noise
producing facility, Keystone shall promptly implentenoise
mitigation measures to bring the facility into cdrapce with the
limits set forth in this condition and shall reptwtthe Commission
concerning the measures taken and the resultsstinpidigation
assessments demonstrating that the noise limits baen met.
J. Water Piping Replacement
DRA requests that the Commission include the folhgwvater pipe protection measures
contained in the K1 Order, so that KXL landowneasdthe same level of protection as K1
landowners:
At the request of any landowner or public waterdygystem that offers
to provide the necessary access to Keystone osérehniproperty or
easement(s) to perform the necessary work, Keystioak replace at no
cost to such landowner or public water supply systeny polyethylene
water piping located within 500 feet of the Projéaystone shall not be
required to replace that portion of any piping thasses through or under
a basement wall or other wall of a home or othercstire. At least forty-
five (45) days prior to commencing constructiony&tene shall publish a
notice in at least one newspaper of general citicman each county
through which the Project will be constructed ashgdandowners and
public water supply systems of this condition.
K. Paleontological Resource Protection
Public comment and testimony before the Commissiditated that the paleontological
resources impacted by the pipeline will likely logestifically and financially significant, and
could potentially be worth millions of dollars. BRequests that Applicant be directed to
conduct its pre-construction field survey beforg aonstruction anywhere in South Dakota, so
that if any valuable resources are found, thesaificient time for appropriate excavation.
Should construction in sensitive formations be gedbuntil later in the South Dakota

construction process, paleontological excavatidredules could conflict with Applicant’s

construction schedule. By prioritizing surveyingdaxcavation in sensitive areas, the
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Commission will maximize the time available for stmuction in sensitive areas. Also, DRA
requests that Applicant be required to include davaers and their experts in its efforts to
protect such resources, notify landowners whenaéipaleontological resources are identified,
and be required to preserve and protect such resauiFinally, DRA requests that the
Commission clarify that Applicant does not own pal®logical resources such that it must
return such resources to their owner. In cont@istif's condition excludes landowners from the
protection process and specifies only that reseuisteould” be returned to their owners.
Accordingly, DRA requests the following modificati® of Staff's paleontological conditions:

(i) The Applicant should conduct a literature mvito identify known
fossil sites along the pipeline route prior to damstion, and shall consult
with recognized paleontological experts identifigdlandowners upon
request by landowners.

(ii) A pre-construction field survey of sensitiverinations along the
pipeline route should be conducted prior to thet steany construction in
South Dakota at times and in weather conditionsagpjate for such
survey. Keystone shall allow experts identifieddoydowners to
participate in the design and implementation ohssurvey.

(i) A specific paleontological mitigation plan stld be prepared
following the completion of field surveys. The igdtion plan shall
include a trained on site monitor in sensitive araad proper employee
training to identify any paleontological resourcé&ystone shall provide
a draft of such plan to impacted landowners who prayide comments
on such plan. If a landowners believes that d fiten does not
adequately protect paleontological resources ovaydatie landowner,
such landowner shall notify Keystone of inadequaci&eystone shall
notify the public liaison officer, the constructiamonitor, and the
environmental monitor of such landowner notificago A landowner may
file a citizen complaint with the Commission to fact paleontological
resources.

(iv) Keystone shall preserve and protect paleogiobd resources. At the
landowner’s discretion, a landowner may either reendiscovered
resources at the landowners expense or agree élyatdie may do so at
Keystone’s expense, after which Keystone shall ptonreturn such
resources to their owner. If discovered on privatel, paleontological
resources must be returned to the landowneroutid on federal or state
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lands, paleontological resources must be returméiget Museum of
Geology at the SD School of Mines and Geology beoappropriate
agency.

L. Property Damage Prevention and Compensation

DRA generally supports Staff's conditions relatedtop damage, construction and
reclamation maps, and restoration and compensttiatamage to private property of all types.
However, DRA requests that the Commission provideast the same level of protection
offered by the K1 Final Order, including but nahiied to the following conditions:

Keystone shall repair or replace all property reetbur damaged
during all phases of construction and operatiotihefproposed
transmission facility, including but not limited, tall fences, gates
and irrigation or drainage systems. Keystone stmatipensate the
owners for damages or losses that cannot be feithedied by
repair or replacement, such as lost productivity erop and
livestock losses.

In the event that a person's well is contaminageal @esult of the
pipeline operation, Keystone shall pay all cossoamted with
finding and providing a permanent water supply thait least of
similar quality and quantity; and any other relatktnages
including but not limited to any consequences, medir
otherwise, related to water contamination.

Any damage that occurs as a result of soil disnzban a
persons' property shall be paid for by Keystone.

No person will be held responsible for a pipelieak that occurs
as a result of his/her normal farming practices ¢he top of or
near the pipeline.

Keystone shall pay commercially reasonable cosisrademnify
and hold the landowner harmless for any loss, damagim or
action resulting from Keystone's use of the eas¢énesoept to the
extent such loss, damage claim or action resuts the gross
negligence or willful misconduct of the landownerits agents.
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M. Construction-Related Water Contamination

DRA supports Staff’'s recommended condition. Initoid, DRA requests that the Commission

require that Applicant notify landowners of spibishazardous materials on their lands.

N. Cattle Movement

DRA supports Staff’'s recommended condition.

O. Indemnification for Release of Hazardous Materiés

DRA supports the PSDR Letter’s requested indematibo provisions.

P. Bonding Requirements

DRA supports the PSDR Letter’'s bonding conditions.

Q. Post Abandonment Reclamation

DRA supports the PSDR Letter's post-abandonmetdmetion conditions.
R. Water Well Transfers

DRA supports the PSDR Letter's water well transfanditions.

Inadequacy of Commission Staff Engagement withntervenors and the Public

Commission Staff generally argue that DRA and landers did not appropriately

engage Commission Staff or its expert withesseRA Dotes that at no time prior to the

evidentiary hearing did Staff indicate that interees, landowners, or impacted citizens have an

opportunity to request the assistance of Staffesses. Given that this is a contested case

proceeding, it is not reasonable to assume thatvianors, landowners, or impacted citizens

would know this option was available.

Staff also argues that it sought to collect infatiorafrom intervening landowners in “the

legally appropriate way — through discovery” andniblamed intervenors for not responding.
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DRA notes that Staff's discovery request was untt®nal, vague, overbroad, and obviously
hostile, and sought irrelevant and privileged infation, such that while the discovery process is
an appropriate means to gather information, Staffecific filing was not legally appropriate.
DRA did not object to providing relevant non-pragled information to Staff, but did object to
the form of Staff's request. Staff could have ag=d their discovery request to comply with
discovery rules or sought to compel a response D&A on relevant matters, but it merely
abandoned its request.

Staff states that it could not know much about Dbd&ause DRA “did not participate in
discovery.” This is an untrue statement. DRA plagiticipate in discovery; it just insisted that
Commission Staff comply with the rules of discovand evidence. As far as Staff’s attempts to
learn about DRA, Staff appears to have not revield@d's website, which contains substantial
information about DRA, nor did Staff attempt to aoomicate informally with DRA or its
members.

Moreover, it appears that Staff made no effortrtgage with landowners who did not
chose to intervene. Given statements made by Cssimniers at the initial public hearings that
appeared to discourage formal intervention by irgzhtandowners in part by highlighting other
options for public participation, Staff and thexperts should have made an effort to engage
non-intervening landowners in their hearing prepana otherwise, landowner participation in
Commission process will be, as happened here,regtydimited.

Finally, Staff indicated that they consulted wiimtlowners as part of their expert witness
preparation, yet DRA was not aware that Staff miitnesses had attempted to engage any
landowners. DRA cross-examination clarified thae of Staff's expert withesses testified that

they communicated directly with any landowners.ug;ht appears that Staff made no effort —
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outside of their limited, hostile, and inappropeigiscovery — to engage any impacted
landowners.

Staff has an affirmative duty to protect the peagl&outh Dakota generally, as well as
the unfortunate individuals who must bear the baralethe projects the Commission approves.
Public participation is not served by a lack ofrityaof the Staff’s role in working with impacted
citizens and a failure to publically describe suglle. DRA suggests that the Commission
review the appropriate role of Staff in its prodeed, clarify the relationship between Staff,
intervenors, and non-intervening but impacted eitsz and provide public education information

that clearly describes Staff's roles and citizghts to engage Staff.

CONCLUSION
Should the Commission issue a permit for the Ptp[@RA requests that it include the
above described conditions.
Respectfully submitted,
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