BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF LW SALES/LW SEED’'S ) BRIEF IN SUPPORT OF

FAILURE TO OBTAIN NECESSARY ) MOTION FOR SUMMARY
LICENSURE PRIOR TO OPERATION AS A ) JUDGMENT
GRAIN DEALER IN THE STATE OF SOUTH )

DAKOTA ) GD07-001

COMES NOW Commission Staff, by and through one of its attorneys, and hereby
requests the South Dakota Public Utilities Commission (Commission) to grant its motion for

summary judgment.

l. FACTS
a. History

Staff received a complaint regarding LW Sales in October 2006. The Complaint questioned
whether LW Sales had necessary licensure o operate as a grain dealer. The Complainant had
reason to believe that LW Sales sold millet, a grain, to a mushroom company. The complaint
caused Commission Staff to investigate to either substantiate or dismiss the complaint.

James Mehlhaff, the Director of the Grain Warehouse Division of the PUC viéited the
prefnises of LW Sales and interviewed Larry Wheeting, the owner and President of LW Sales.
During the course of that interview, Mr. Wheeting admitted that he acted as a grain dealer without
being licensed, but explained it was an isolated incident that would not be repeated. Specifically,
Mr. Wheeting stated that the sale of grain in 2006 was a one-time occurrence based on unique
circumstances. According to Mr. Wheeting, he regularly sold millet seed and had the necessary
licensure from the Department of Agriculture. The millet- seed at issue failed to germinate
eliminating any chance for seed sales. He, therefore, sold the miliet as grain to a mushroom
spawning company, a‘business that does not need millet seed, rather, needs grain.

Mr. Mehlhaff advised Mr. Wheeting of the applicable statutes and further stated Commission

Staff would take formal action if he continued to sell grain without first obtaining a grain dealer’s



license. A letter, attached as Exhibit A, was sent confirming the inspection and subsequent
conversation.

On February 15, 2007, the Grain Warehouse Division of the Commission received a
second complaint against LW Sales for selling millet to mushroom farms. Specifically, it
appeared as if LW Sales was again acting as a grain dealer without first obtaining the necessary
license and bond as is required by SDCL 49-45-1.

Mr. Wheeting was contacted shortly after receipt of the complaint. He stated that the
sales referréd to in the complaint were seed sales rather than grain sales and that his attorney
had advised him that he did not need a grain dealer license for these transactions. A letter to
Mr. Wheeting from his attorney dated December 5, 2008, is attached hereto as Exhibit B. The
Grain Warehouse Division of the PUC proceeded to investigate to either substantiate or
disprove the belief Mr. Wheeting was indeed selling grain. Part of the investigation performed by
Mr. Mehlhaff included an inspection of LW Sales’ operations in conjunction with the Department
of Agriculture. The Department of Agriculture inspected for compliance with the seed dealer
requirements while Mr. Mehlhaff inspected for compliance with grain dealer requirements. The
inspection found evidence that LW Sales had sold four lots of millet to mushroom companies
and that though Mr. Wheeting was characterizing the millet sales as seed sales, he failed to
follow the testing and labeling standards required by SDCL 38-12A-2 and 38-12A-9. A seed test
report and invoice attached hereto as Exhibit C, clearly show that four lots of millet were
purchased for the purpose of resale to a mushroom farm in Pennsylvania.

Department of Agriculture inspection notes and results are attached hereto as Exhibit D.

b. Mushroom Spawning Industry

The four known lots of grain sold by Mr. Wheeting were intended for use by a mushroom
company for use in the spawning process. Spawning is just one step in the mushroom growth

and cultivation process. After preparation of the compost (the mushroom growing medium), the
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compost is inoculated with mushroom spawn, the mushroom “seeds.” These microscopic
spores form within a mushroom cap. Mycelium propagated vegetatively is known as spawn, and

is used by commercial mushroom farmers.

Spawn makers start the spawn-making process by sterilizing a mixture of rye grain plus
water and chalk; wheat, millet, and other small grain may be substiktuted for rye. Once sterilized,
mycelium is added to the grain. Mycelium colonized grain is called spawn. See MUSHROOM
COUNCIL website: info@mushroomcouncil.com. The grain, or millet sold by Mr. Wheeting was
sterilized and used in the spawning process. Sterilization prevents any germination of the millet
or other grain itself. Rather, itis to be used as a nutrient substrate in which to deliver the

mushroom “seeds.”

II. ANALYSIS

a. Commission Staff’s request for Summary JudgmentShouId be Granted

Commission Staff relies on SDCL 1-26-18 in this request. SDCL k1—26-18 provides for ‘
judgment as a matter of law, “if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to

any material fact.”
i. LW Sales/LW Seeds Acted as a Grain Dealer

“Before transacting the business of a grain dealer in this state, a person shall obtain a
grain dealer license from the commission...the commission may assess a civil fine against an
unlicensed grain dealer in the amount of one hundred dollars for each purchase of grain up to a
maximum fine of five thousand dollars.” SDCL 49-45-1. A “grain dealer” is defined as “any

person who buys grain for the purpose of resale.” SDCL 49-45-1.1(3). Grain for purposes of



Chapter SDCL 49-45 is, “grain, grain sorghums, beans and oil seeds. However, the term does
not include grain that has been cleaned, processed, and specifically identified for an intended

use of planting for reproduction...”

The millet purchased and then resold by Mr. Wheeting was not processed prior to its
sale. In addition, it clearly was not intended for use in planting. The millet is, in fact, sterilized to
prevent germination, thereby eliminating the “reproduction” option. The millet product sold by
Mr. Wheeting was grain. Commission Staff anticipates Mr. Wheeting will argue he has no
control over the product’s eventual use. In following Mr. Wheeting'’s argument to allow ‘self-
designated’ seed dealers, Public Utility regulation of the grain dealer industry could effectively be
eliminated. Rather, Commission Staff argues the eventual use of the product should be
considered. Eventual use is considered in the statutory definition of “grain” itself. The definition
considers whether the product will be used for planting. A sterilized grain certainly is not an

appropriate planting seed and thus is grain.

- Nothing about the 2006 sale is different from the 2007 sale. Mr. Wheeting, however,
seems to draw some distinction and now classifies what he does as seed sales. Commission
Staff argues he simply tried to avoid the grain dealer licensure expense and exercise by labeling

his product as seed. Such a label, however, does not make it so.
. Conclusion

In conclusion, there are ﬁo issues of material fact for this Commission to consider. Mr.
Wheeting was clearly selling a grain product, as defined by the South Dakota Code, without a
license. This Commission regulates the sale of such product and thus requires all dealers apply
and obtain a license prior to engaging in grain sales. Commission Staff respectfully requests

this Commission grant its request for Summary Judgment, enjoin Mr. Wheeting from any future



grain sales to mushroom companies and assess the maximum penalty of $400 against LW

Sales, Inc.

Dated at Pierre, South Dakota, this ( 3 ' de_ly of July, 2007.

Kara Van Bockern

Staff Attorney

South Dakota Public Utilities Commission
500 E. Capitol Ave

Pierre, SD 57501

(605) 773-3201

CERTIFICATE OF SERVICE

| hereby certify that copies of Brief in Support of Motion for Summary Judgment were served

Class Mail, postage thereon prepaid, at the addresses shown below on this the

2007.

Ms. Kari A. Bartling
Attorney at Law

Kolker Law Office

P. Q. Box 467

Groton, SD 57445-0467

day of July,

on the following electronically or by mailing the same to them by United States Pz?t Office First

Mr. Larry Wheeting

LW Sales

P.O. Box 668

Groton, SD 57445-0668

e

Kara Van Bockern
Staff Attorney
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November 1, 2006

Larry Wheeting
LW Sales Inc.

PO Box 668
Groton, SD 57445

Dear Larry:

This letter is a follow up to our recent conversation regarding your operation of LW Sales
Inc.

The Warehouse Division received reports that LW Sales was operating as a grain dealer
without a license. The reports that we received were that you had purchased millet and
sold it in to the mushroom trade. When we visited about this report, you admitted that
the transaction had taken place but that it was an isolated incident resulting from your
purchase of millet that was to be used for seed. The millet turned out to be unsuitable for
that purpose so it was sold as described.

- As we discussed you are not a licensed grain dealer and have no intentions of becoming
one. Therefore when you engage in transactions such as this you are in violation of SDCL
49-45-1 which is a class 2 misdemeanor. In addition to the criminal penalties for
violations of this statute the Commission may assess civil penalties of up to $5000.00.
This is a serious matter and if we receive additional reports of activities such as this we
will investigate them and may take further.

This letter is meant to be a warning only. We have no plans of taking any further actions
at this time; however, when we have an inspector in your area we may stop by to say
hello. If you have any questions or if there is anything we can do to belp you please do
not hesitate to call our office.

Best Regards,

Director
PUC Warehouse Division

EXHIBIT A



Feb 22 07 11:5%a Larry Wheeting oUo3Y/0a0 |

'KOLKER LAW OFFICE

P.O. Box 467 - 102 N. Main ,
Grofon, South Dakota 57445 "

Richard L. Kotker ' ' . . . B05-397-8464
Kari A. Barlling - . . Fax - 605-397-8497
. email: tdlaw@nvc.net .

December 3, 2006

Larry Wheeting
PO Box 668
Groton SD 57445

Re: Seed Issues

Dear Larry:

I have done some research concerning the issue you presented to me regarding selling
seed millet to mushroom growers on the east coast. As I understand from the information you
have provided me the mushroom grower purchases certain kinds of seed millet from: you in
order to make a pasty like substance that mushrooms are grown in. The millet is a type of
manure for the mushroorns and helps them grow better.

Y ou had inquired as to whether South Dakota Law would classify this as a orain or as a
seed. I have done some research on this subject and SDCL 49-45 1.1 defines * gram “grain,
rain sorghums, beans and 011 seeds [

As 1 understand your situation, you are obtaining millet :rom certain farmers in South
Dakota who grow a certain type of millet. You pack the millet in seed bags for shipping to
mushroom growers on the east coast who use the mlllet to create a product that isused:for

Based on the information that you have prowded me, it appears that you do not fall under
the definition of grain in this situation. Because of the exception under the term grain, it appears
that the type of product you are dealing with fails more under the seed deﬁmtlons and as such, -
you would be subject to the Department of Agriculture rules with respect to the seed.

If there is anything else that [ am not aware of or that | have mxsunderstood please
contact me immediately. However, based on the information provided, the foregoing is the
assessment of the situation.

If you have any questions, please do not hesitate to contact me. Best regards.

Sy
Kari A. Bartling

KAB/gE

EXHIBIT B



ABERDEEN GRAIN INSPECTION; INC.

P. O.'Box 842 15 Dakota St. South'' - L
Abérdeen, South Dakota 57401 - -
Phone: 605-225-8432 "~

Report of Seed Test No. - .. 963

Date reported. _. January 26 70()7 ‘Date received _ .Jannm’y 26, 2007

- Name and address LW _Sales - Groton, SD

Sender’s mark Sunrise 643]1-32-33

Submitted as ~Millet -

The analysis report shown below. is accurate:only. for the sample received at the laboratory.

© U variety“of Seed s niot indicated::

P\‘i'fé“tseed % Germination Ty Pure seed includes all seed of the
o i -kind analyzed.
Inert matter % Hard seed - : % Crop seed includes all seed of
i other crop plants.

Crop seed % Total of germ: and hard seed %o Inert matter includes broken seeds
- of one-half size or less, dirt, chaff,

Weed seed 0. Q7 . % ‘Date tested . . Goceen el .
: : Germination includes only those
Name and number of secondary Origin seeds which sprout and produce nor-

mal seedlings.
; . Hard seeds are those seeds which
noxious weed seeds : : : . - n - ;
B while not dead, have a hard seed
coat that is impervious to water and
.. did not sprout.

Any test results appearing on‘ this report were performed by examiners that were-'NOT CERTIFIED SEED
TECHNOLOGISTS.

The results mentioned on this report CANNOT BE USED FOR TAG, LABEL OR CERTIFICATION."

REMARKS
. Numb Number
Noxious Weed Seeds :zm oir"x:-er Weed Seeds per Ib.
None
Green Foxtail 60
Numb
Other Crop Seeds p::'nlbﬁr
None
R pure seed % x germination %
Pure live seed (P.L.S.) 100
FORM PGC

Vernon Rempher 1h

(i IBIT C TESTED BY



* PHILLIPS MUSHROOM FARMS

PO"BOX: 190 -

SQUARE; - PA - 19348 .. i

Shipto:

Invoic

Invoice Numb
5

Invoice Da
Feb 26, 20

Pay

~ Duplicate

Customer PO

Payment Terms

% 10, Net. 30.Days.

Shipping Method

Ship Date Due Date

D & E TRANSPORT

2/26/07 . 3/28/07

Description

Unit Price Extens ion

'375.000463

BROWN BAG -

... |COLORED BAG

DAWN MILLET SEED LOT 6433 IN 13.80 1,380.0

ISUNRISE “MILLET SEED LOT 6434 IN 12.50 4,687.5

Check No:

Subtotal 6,067.51
Sales Tax

Total Invoice Amount 6,067.51
Payment Received

TOTAL 6,067. 5!



SOUTH DAKOTA DEPARTMENT OF AGRICULTURE
DIVISION OF AGRICULTURAL SERVICES
523 East Capitol Ave., Foss Building
Pierre, South Dakota 57501-3182
Phone (605) 773-3724 / Fax (605) 773-3481
Web Address — www.state.sd.us/doa/das

May 2, 2007

LARRY WHEETING RECEIVED

LW SALES
PO BOX 668 MAY 0§ 5 2007

GROTON, SD 57445 SOUTHD
AKQTA P
UTILITIES COMMISSION

Dear Mr. Wheeting:

On February 27, 2007, the department began a joint investigation with PUC regarding the
sales of seed and grain at LW Sales.

The department’s subsequent investigation concluded that you claimed that you were
selling bagged millet as seed. You had several bags of millet on hand in your warehouse.
Many bags were labeled without having a seed test for the information on the label and
many had incomplete or incorrect seed label information.

Based on the facts of the case, as we know them, the Department has determined that
violations of SDCL 38-12A-2, label required for containers of agricultural seeds —
contents-, SDCL 38-12A-9, seed test to determine label information, and SDCL 38-12A-
16(3), unlawful sale, offer for sale, or transportation for sale of seed in state which has
false, misleading or incomplete label, have occurred. According to South Dakota law,
violations of this type are subject to civil penalties of up $1,000 per offense.

Before taking this step, however, we are issuing you a warning, for the aforementioned
violations. Any further violation of South Dakota Codified Law could result in further
regulatory action(s).

If you have any further information in regard to the findings of our investigation, we
would like to provide you with an opportunity to present that information. If it is your
wish to meet with us, please contact me in order to arrange a time when we can meet here
in Pierre or you may submit your written comments.

This offer to provide additional information will remain open to you until June 1, 2007.
If we do not hear from you by the above date, this warning will be entered into our
records.

EXHIBIT D

Agriculture — South Dakota’s #1 Industry



Page —-2-
Larry Wheeting
May 2, 2007

Should you have questions or need an extension of the date, please contact me at (605)
773-4432, or direct correspondence to the address located at the top of this letter.

Respectfully,

Kot

Gordon Haug, Ag Program Specialist
Office of Agronomy Services

cc: Brad Berven

The undersigned hereby certifies that this letter was sent to the addressee, United States first
class mail, on this 2™ day of May, 2007.




RECEIVED

MAR £ g 2007 SD DEPT. OF AGRICULTURE

SOUTH DAKOTA PUBLIC VS
UTILITIES COMMISSION LW SALES — GROTON, SD

Gordon Haug, SDDA requested that I assist Jim Mehlhoff with the SD PUC in an
investigation at LW Sales, Groton, SD. Information I received is that LW Sales is
marketing millet and does not hold a grain dealers license. LW Sales states that it is
selling seed.

I met with Jim Mehlhoff on February 27, 2007 in Aberdeen and we proceeded to LW
Sales at Groton. We entered into the office and asked to see the owner Larry Wheeting
and were told that he had not returned from lunch. Mr. Wheeting arrived a short time
later. I presented my credentials as did Mr. Mehlhoff and explained why we were there.
Mr. Wheeting asked us into the office and Mr. Mehlhoff asked Mr. Wheeting a series of
questions.

I presented Mr. Wheeting with a Notice and Report of Inspection (attachment #1)
which Mr. Wheeting completed. I inquired if LW Sales has a seed license and Mr.
Wheeting replied he did and presented it to me from his files. I'informed Mr. Wheeting
that the license is to be posted in public view. Mr. Wheeting replied that he would post it
on the bulletin board next to his sales tax permit. Mr. Wheeting said he has a seed license
for the State of Pennsylvania (attachment #2).

From Mr. Wheetings conversation with Mr. Mehlhoff I learned that millet is being sold
to Phillips Mushroom Farms, Kennet Square, Pennsylvania. Mr. Wheeting explained that
he cleans the millet and bags it in 50 pound bags and that he has it tested for purity at
Aberdeen Grain Inspection, Inc. Mr. Wheeting provided me with a copy of the analysis
(attachment #3) for the last sample submitted. The analysis has pure seed, inert matter,
crop seed and weed seed percent listed. On the inspection report is a statement “The
results mentioned on this report CANNOT BE USED FOR TAG, LABEL OR
CERTIFICATION.” Mr. Wheeting stated that Phillips Mushroom does not care about
germination because the seed is sterilized so it does not germinate. The millet is mixed
with other material to make a medium for the mushrooms to grow in.

I asked Mr. Wheeting as to what kind of label is used to identify the product in the
bags? Mr. Wheeting replied that he uses a stick on label that identifies the product, lot
number and the purity and inert matter. Itold Mr. Wheeting that if he is selling the millet
as seed that it needs a germination test performed at an accredited lab. I provided Mr.
Wheeting with the Seed Advertising and Label Guidelines. Mr. Wheeting stated that he
has sent samples to Mid-West Labs or the seed lab at Brookings. I asked Mr. Wheeting
what if any millet seed he had on hand? Mr. Wheeting replied he had some of lot 33 still
in the warehouse and was in the process of bagging lot 34. Mr. Wheeting asked if
would like to see it. Mr. Mehlhoff and I said we did.



Mr. Wheeting escorted us to the location in the warehouse were the bagged millet was
stored. The bags had stick on labels applied as Mr. Wheeting stated. As we viewed the_
labels on the bags for lot 6433 they contained a germination percent of 85 %. I asked Mr.
Wheeting where the germination information came from. Mr. Wheeting stated that those
labels were a mistake. The analysis provided to me from Aberdeen Grain Inspection, Inc.
did not have a germination percent. Iinformed Mr. Wheeting that the labels would have
to be corrected or destroyed and he said they would be covered over and relabeled. I
counted 380 bags of lot 6433. The millet for lot 6434 (250 bags) only contained the pure
seed and inert matter information and I informed Mr. Wheeting that those labels were not
correct and they needed to be replaced with all of the required information. Mr.
Wheeting stated that he would send a sample to a lab for the required analysis.

I'plan on returning to LW Sales to review the labeling requirements and to collect
samples of the labeled product in the near future. This concludes my investigation into
the sale of millet seed without correct labels.

Chuck Tollefson

Ag. Inspector

SD Dept. of Agriculture
March 5, 2007




ATTACHMENT LIST
SD DEPT. OF AGRICULTURE
VS
LW SALES

. Notice and Report of Inspection — Larry Wheeting

. Millet Seed analysis — Aberdeen Grain Inspection, Inc.
. Pennsylvania Seed License — LW Sales Inc.

. Inspection Findings — Chuck Tollefson

. Inspection Findings — Chuck Tollefson




Department of Agricu..ure
Division of Agricultural Services

Foss Building, 523 E. Capitol
Pierre, SD 57501-3182

Notice and Report of Inspectlon

AAsey W esZing [ Plres el .0 %Z/m\

FIRM 'NAME (Nu r, Street, City, State and Zip Code

L] &él@'

TIME

22722007 1300 mm.

Product Category
&’Cé Animal
= Remedies Fertilizer Soil Amend. Pesticide
sat. unsat. sat, unsat. sat. unsat. sat. unsat, sat. unsat. .
1 A
2.
3. Labeling of Products {3 N
‘J .l"
¢ f‘ A Tt
4. Storage and Handling of P{@g ts X
5 .
5. Invoice/Records X
L
Yes No Yes No Yes No Yes No Yes No
6. Were Laws and regulations discussed? \(\
7. Was corrective action discussed? X

Ly

Note: If unsatisfactory or yes is checked above specify the reason under the remarks section below,

Consent for inspection granted by ,iéi Vo WA ?@AMQ
J o

em%”“ J@Zﬂﬂ\ J\V\'&"%VLAQ, S"f/ecs c)gQ et — (/d\f/o[’[\
/Qé’o 7 11;5-(8;5/5 @

L-akxe\\r\ caa Y‘C-CE&U\C:‘Y c&des /\c‘(-a/rzyé-c,h Z Prrni‘nq, /d{\ neads ]
St MPQ) fc’lM\*)z’edy at Cl%ﬁe([/"#@o@j tc}// . 8& VZ@ haue

Office-WHITE Inspector-CANARY Firm-PINK



Date reported

ABE._JEEN GRAIN INSPECTION, .NC.
P. O. Box 842 15:Dakota St..South

Aberdeen, South Dakota 57401
Phone: 605-225-8432

Report of Seed Test No. 963 -

Tnmmrv 76 7()07 . Date received - . January 26, 2007

Name and address

I q';ﬂpq ~ Groton, SD . — m\.

Sender’s mark Sunrise 6431=32-33 , {’:;%
Submitted as Millet o
=S
The analysis report shown below is accurate only for the sample receivgd at the laboratory. (CS{"? ﬁf CEpe N "/
| 08 N
- Variefy Eﬁis nat dndigated.
99.19 % - Germination % Pure seeBifctdbd ) of the

Pure seed

kind analyzed.

0 74 -0, Hard seed V . % Crop seed includes all seed of

Inert matter __
other crop plants.
Crop seed Q. Q0 % Total of germ. and hatd'seed _______~ " - % Inert matter includes broken seeds
of one-half size or less, dirt, chaff,
Weed seed Q.07 % Date tested L ete
: Germination includes only those
Name and number of secondary - .Origin seeds which sprout and produce nor-

‘noxious weed seeds

mal seedlings.
Hard seeds are those seeds which,

while not dead, have a hard seed
coat that is impervious to water and

did not sprout.

Any test results appearing on this report were performed by examiners that were:- NOT CERTIFIED SEED
TECHNOLOGISTS.

The results mentioned on this report CANNOT BE USED FOR TAG, LABEL OR CERTIFICATION.

REMARKS
Noxious Weed Seeds Number per » Weed Seed Number
oz. or Ib. ced Seeds per Ib.
Green Foxtail 60
Other Crop Seeds Number
per Ib.
None
pnre seed %o X germmauon Yo
Pure live seed (P.L.S.) 0o .
FORAM PGC

Vernon Rempher 1h

fover) TESTED BY
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y iBm:&:z}toﬁ’la.utlllchlsﬂ:l:y 9450
- 2301 N.Cameron Street

' SEED LICENSE }

- LicenseNo: 000883~ . ~ . Issued: 1/22/2007
CompanyID. 1000319 e BT A S ‘
. ‘Company Name. LW SALES INC. :
Address' ~BOX 668300 RATLROAD AVE

Expires: 12/31/2007

GROTON SD-5 7445




- {Web Address)

I verify that the abo'_s"ve’ st"aite"men_ts are true and "corrécvt.to"the best of my knojﬁfl'edge',xi"rifdtmatip
false statements aremade subject to the penalties of 18 Pa.C.S Section 4904,relgt‘§hgvvto unswor
and may result in‘c‘gimiﬁa'l”p'ljosec'utionvand suspension-or revocation of my license. .

I hereby

e

agree to compl;
thereunder. b

L 7e-sasfeis
. 1148
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