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|
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OPINION AND ORDER
ACOSTA, Magistrate Judge.

*1  Plaintiff Daniel Brian Williams (“Williams™)
brings claims for private nuisance alleging Defendants
Invenergy, LLC (“Invenergy”) and Willow Creeck Energy,
LLC (“Willow Creek™) (collectively “Defendants”™) are
denying him the use and enjoyment of his home in
Morrow County, Oregon. Williams contends Defendants'
wind-turbine facility (the “Willow Creek Wind Facility™),
which is situated near Williams's home, emits audible
noise, vibration, light, and low-frequency infrasound
which causes him anxiety and disturbs his sleep.
Defendants move for partial summary judgment and,
in the alternative, move to exclude the testimony of
Williams's expert witnesses to the extent they intend
to testify that low-frequency infrasound causes adverse
health effects in humans. Upon careful review of
the record, the court grants in part and denies in
part Defendants' motion to exclude Williams's expert
testimony. The court also grants in part and denies in part
Defendants' motion for partial summary judgment.

Background

I. Factual Background

In early 2005, the Morrow County Planning Board
(“Morrow County™) granted Defendants a conditional
use permit (“CUP™) to build and operate the Willow
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Creek Wind facility. (Declaration of Steven Rizzo in
Support of Defendants' Motion for Partial Summary
Judgment (“Rizzo PS] Decl.”) Ex. | at 1.) Defendants
were required to comply with twenty-one conditions to
operate the Willow Creek Wind Project. (Rizzo PSJT Decl.
Ex. 2 at 1.) Notably, the CUP required Defendants to
“[c]omply with OAR 340 Division 35 standards relative to
wind facilities and the appropriate sections of the Morrow
County Noise Ordinance.” (/d.)

The wind farm went operational in early 2008, and
individuals with homes nearby immediately began
complaining about the noise and vibration produced by
the wind turbines. (McCandlish PSJ Decl. Ex. 2, 3, 4.)
Shortly after the wind turbines began generating power,
Williams started experiencing health problems. (Rizzo
PSJ Decl. Ex. V.) Although Williams's primary complaint
was sleep disturbance, he also experienced irritability,
anxiety, nausea, dizziness, headaches, and at least one
anxiety attack. (/4. at 2.} Williams primarily linked his
symptoms to the deep, “pulsating, throbs of intermittent
and constant audible sound” generated by the wind
turbine. (Id. at 4.) He alternatively described the sound as
“like a jet/train that isn't coming or going. Just there.” (Id.)
Eventually, Williams moved out of his home to escape the
wind turbine noise. (/d. at 5.)

Upon learning of the complaints, Defendants met on
several occasions with Williams and other local residents
to discuss the local residents' concerns about the manner
Defendants' were operating the wind-turbine facility. At
these meetings, the parties discussed how much audible
noise the turbines could lawfully produce while remaining
in compliance with the CUP. (McCandlish PSJ Decl. Ex.
2 at 2.) Defendants initially expressed their belief that the
applicable noise ceiling was 50 dB. Williams and the other
concerned residents disagreed; they contended the state-
imposed limit was 36 dB and urged Defendants to comply
with that standard. Eventually, Defendants' agreed to
conduct a noise test at properties surrounding the Willow
Creek Wind Facility to determine whether they were in
compliance with relevant noise standards. (McCandlish
PSJ Decl. Ex. 17.) The “preliminary noise level survey”
found regular, albeit minor, noise exceedences at various
locations near the wind farm, particularly at wind speeds
of 9 meters per second or more. (McCandlish PSJT Decl.
Ex. 17.)

I1. Procedural Background
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*2  Upon learning that Defendants were out of
compliance with the conditional use permit, Williams
and the other local residents instituted administrative
proceedings with the Morrow County Planning Board in
an attempt to have the violations remedied. (Rizzo PSJ
Decl. Ex. 9 at 2.) Initially, the Morrow County Planning
Board determined Defendants were in violation of the
noise limitations in the CUP at multiple residences near
the wind facility, and concluded Defendants “should have
six months to bring the facility into compliance.” (Id. at
3.) The parties appealed the board's decision to a Morrow
County court, who remanded the case back to the Morrow
County Planning Commission so the commission could
“adopt findings in support of its decision and specify a
procedure by which Invenergy could bring the Willow
Creek Energy Facility into compliance with the noise
standards within the six month deadline.” (Id.)

On remand, the planning commission found:

(1) that the evidence shows the
facility violates the noise standard at
times at three petitioners' residences
(Eaton, Williams and Mingo) and
at a fourth residence in some wind
conditions (Wade), (2) the wind
standard is an objective standard
rather than a subjective standard
and is either met or not met,
“black and white,” (3) future data
collection should be done by a
third party with Invenergy paying
the cost, (4) Invenergy should have
six months to bring the facility
into compliance, and (5) to comply
with the noise standard, total noise
(combined noise from background
sources and the facility) may not
exceed 36 decibels (dBA).

(Id. at 4.) The parties again appealed the planning board's
decision to a Morrow County Court, who adopted the
planning board's decision in full. (/d.) In turn, the parties
appealed the court's decision to the Oregon Land Use
Board of Appeals (“LUBA”), which concluded the county
court's decision was not supported by adequate findings
or substantial evidence. (Id.) LUBA also concluded there
were two separate methods for establishing whether
Defendants complied with relevant noise standards, either
of which were applicable to gauge compliance with
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the state noise standards. LUBA remanded the case
back to the Morrow County court because “[bJoth the
planning commission's and the county court's decision
had erroneously suggested that, in defending against the
allegations of noise standard violations, Invenergy is
limited” to one method. (/d. at 4-5.)

On remand, the Morrow County Court concluded that
Defendants violated the noise standards only at Williams's
home, “but that those violations were not serious or
significant enough to warrant either revoking the [CUP]
or taking further action to require that those violations
be corrected.” (Id. at 5.) Williams and his neighbors
again appealed to LUBA, who affirmed the county court's
decision in full. (Id. at 20-21.)

On August 9, 2013, Williams filed a complaint in this court
for common law trespass, common law nuisance, and
nuisance per se. (Dkt. No. 1.) His complaint asks for an
award of $5,000,000 in non-economic damages, $171,000
in economic damages, $5,000,000 in punitive damages,
fees and costs, and a “permanent injunction enjoining
Invenergy from creating noise exceedences.” (Dkt. No.
1 at 13.) Defendants moved to dismiss Williams's claims
for failure to state a claim. Williams v. Invenergy, LLC,
Civ. No. 3:13-cv-01391-AC, 2014 WL 7186854, at *1 (D.
Or. Dec. 16, 2014). In a December 16, 2014 Opinion and
Order, the court concluded Williams failed to state claims
for trespass and nuisance per se, but held his common-
law nuisance claim could proceed based on his theory that
the wind turbines created audible noise, low-frequency
infrasound, light, and vibration which interfered with
Williams's use and enjoyment of his property. Id. at *21.

Defendants have now filed a motion for partial summary

judgment and a Daubert motion to exclude testimony by
three of Williams's expert witnesses.

III. Overview of Williams's Expert Opinions

*3 Williams retained four experts to testify in this case.

Defendants move to exclude only three from offering
their testimony. The following section contains a brief
description of the Rule 26 expert report for each contested
expert.

A. James Report
Upon filing his lawsuit, Williams retained Richard
James (“James”) as an expert witness to assist in
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taking measurements in and around Williams's home,
to determine the audible noise and infrasound, or wave
phenomena “sharing the physical nature of sound but
with a range of frequencies below that of human
hearing,” present and attributable to the wind turbines.
(Declaration of Steven Rizzo in Support of Motions
for Summary Judgment and for Alternative Request
for a Daubert Hearing (“Rizzo Daubert Decl.”) Ex.
A at 1; Infrasound, THE AMERICAN HERITAGE
DICTIONARY OF THE ENGLISH LANGUAGE
(5th ed. 2000)) Williams also retained James to testify
regarding the general causal relationship between acoustic
outputs produced by wind turbines and adverse health
effects in humans. (Id.)

James's report begins with an introduction wherein James
states his credentials and briefly describes his findings
regarding the low-frequency sound emitted by the Willow
Creek wind turbines. (/d.) James explains that the turbines
emit a “sound signature” consisting of “a series of tones
that start in the very low infrasound range below 1Hz at a
frequency that is linked to the rotation speed of the turning
hub and blades.” (Id.) He further explains that “the blade
pass tone has harmonics that also appear as tones” which
accompany the tone immediately produced by turbine.
(Id.)

After James describes his testing methods and
instrumentation, James states three opinions related to
Williams's case. (Id.) First, James opines that, “there is
sufficient information from ... studies to associate the
operation of utility scale wind turbines that produce
strong ... blade pass tones and harmonics inside a home as
a cause of the reported adverse health effects or inability
to remain in one's home.” (Id. at 3.) In support of this
conclusion, James cites two documents. First, he cites the
minutes from the “Wisconsin Brown County Board of
Health's [October] 14, 2014 hearing which summarizes the
supporting research conducted by this author and others
for the Shirley Wind utility ....” (Id.) Second, James cites
“peer reviews” of the Cape Bridgewater Acoustic Testing
Program (“Cape Bridgewater ATP”), “a study conducted
in Australia by Steve Cooper” which purportedly “linked
the cause of the complaints and sensations not associated
with audible sounds experienced by the test subjects while
in their homes in the presence of the wind turbine signature
(WTS).” (Id.) In particular, he cites two documents
produced by Acoustician Steve Schomer which summarize
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the Cape Bridgewater ATP and discuss the implications
thereof. (/d.)

James's second opinion is that, based on review of the
topography surrounding Williams's home, “there is a clear
line of sight (sound) from the region of the blades where
sounds are emitted and the Williams's home and property
where the immissions are received.” (Id. at 4.) James based
this conclusion on information obtained from Willow
Creek, the Federal Aviation Administration, and Google
Earth. (Id.) Lastly, James opines in his third opinion that
the measurements taken in Williams's home evidence the
presence of a Wind Turbine Signature (“WTS”), including
low-frequency infrasound. (/d.) According to James, these
sound-pressure levels are similar to those produced by
other wind farms, and “supports [James's] opinion hat the
infrasound associated with the WTS is sufficient to cause
a person who is sensitive to these adverse health effects to
similarly vacate his or her home as Mr. Williams has also
done.” (Id.)

B. Punch Report

*4 Williams also retained audiologist Jerry Punch
(“Punch”) as an expert witness in this case. (Rizzo
Daubert Decl. Ex. T.) Pursuant to his duties as an expert,
Punch submitted a Rule 26 expert-witness report (the
“Punch Report”). (Id.) In that report, Punch recounts
his lengthy career and comprehensive list of publications.
Punch thereafter explains that, based on his pre-existing
knowledge, his review of a symptom questionnaire
completed by Williams, and his review of portions of the
evidentiary record, including depositions and the James
Report, he came to twelve conclusions regarding the
effect of industrial-scale wind turbines. (/d. at 4.) Punch
concludes that wind turbines:

(1) produce low-frequency noise and infrasound that
is acoustically unique and more disturbing than other
sources of industrial or transportation noises,??

(2) produce noise low-frequency noise and infrasound
[sic] that cannot be easily masked by wind noise,
closed windows, external noises such as fans, hearing
protection devices or sleeping in a typical residential
basement,??

(3) produce infrasonic energy whose harmful effects on
humans can be explained by physiological mechanisms
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of the inner ear, even though infrasound is not perceived
as sound,??

(4) result in complaints of annoyance in substantial
percentages of persons who live near them, which, in
turn, can lead to stress, sleep disturbance, and other
health disorders, with sleep disturbance being the most
frequent health complaint,??

(5) result in symptoms of nausea or motion sickness in
some people,??

(6) produce noise that results in a wide variety of health
effects for a non-trivial percentage of residents,??

(7) produce adverse health effects that are not typically
well correlated with A-weighted sound levels,??

(8) emit noise levels that exceed 32-35 dBA, which
according to the World Health Organization (WHO,
2009), is a threshold level above which sleep disturbance
and other adverse health effects occur in a substantial
portion of the population (See Exhibit E),??

(9) lead to health effects that cannot be explained by
either visibility or psychological expectations alone,
and??

(10) can result in physiological responses directly linked
to stress, changes in hormonal levels, slight alterations
in brain-wave (EEG) activity, notable alterations in
inner-ear physiology, and cardiovascular illnesses,??

(11) at Wisconsin's Shirley Wind project have been
declared a human health hazard by the Brown County
Board of Health, and??

(12) have been shown at the Cape Bridgewater Wind
Farm in Melbourne, Victoria, Australia, to produce
unpleasant sensations in exposed residents; those
sensations, which include headache, dizziness, and
nausea, were synchronized with operational conditions
of the turbines, following a period of non-operation in
which the sensations subsided.

(Id.) Punch attached to his report the symptom
questionnaire, a document published by the World Health
Organization regarding the relationship between audible
noise levels and human behavior, including sleeping, the
Schomer review of the Cape Bridgewater ATP, and a
lengthy reference list.
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C. Ironside Report

Williams's third expert is Dr. Keith Ironside, Jr. (“Dr.
Ironside”), a medical doctor and board certified sleep
specialist who operates the Oregon Sleep Center in
Hermiston, Oregon. (Rizzo Daubert Decl. CC at 1, 8.)
Dr. Ironside interviewed Williams about his symptoms
and the circumstances surrounding those symptoms. (/d.
at 1.) In his report, Dr. Ironside observes that Williams
experienced “loss of sleep when he hears the wind
turbines” and “awakens on days the wind mills are going
feeling anxious.” (Id.) Dr. Ironside further writes that
Williams's sleep disturbances were often associated with
“a fast heart rate.” (Id. at 2.)

*5 Dr. Ironside assessed that Williams was a “non-
sleepy person” due to his score of 2 out of 24 on the
“Epworth sleepiness scale.” (Id. at 3.) After consulting
the International Classification of Sleep Disorders, 3rd
edition, Dr. Ironside diagnosed Williams with “short-
term insomnia disorder.” (Id. at 6.) Williams's insomnia,
Dr. Ironside opined, could not “be explained in this
case purely by inadequate opportunity to sleep,” but
was properly attributed to “the noise of the wind
turbines ....” (Id) Dr. Ironside also concluded that
vibrations produced by the wind turbines had an effect
“on his autonomic nervous system ....” (Id.)

At deposition, Dr. Ironside testified that he had is “not
an expert in infrasound or ... an audiologist,” and had
little experience with infrasound. (Rizzo Daubert Decl.
Ex. DD at 6.) When asked whether it was his expert
opinion that infrasound caused Williams's insomnia, Dr.
Ironside responded, “I can't differentiate from infrasound
and plain sounds based on [Williams's] history.” (Id.)
In fact, Dr. Ironside admitted at deposition that he
has read about infrasound “only in passing,” but has
experienced infrasound twice in his life, once when a lion
roared in his ear as a child and later when he experience
tachycardia immediately preceding an earthquake in San
Francisco. (Id. at 6.) However, following his deposition,
Dr. Ironside reviewed the James Report and penned
a letter to Williams's attorney in which he decisively
concludes that “it is my opinion that to a reasonable
degree of medical probability within my field of sleep
medicine that the infrasound generated by industrial
wind turbines operating closest to Mr. Williams'[s] home
is a substantial contributing factor to Mr. Williams/[s]
insomnia.” (Rizzo Daubert Decl. Ex. EE at 1-2.)
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Legal Standards

I. Motion to Exclude under Daubert
The Federal Rules of Evidence (“Rules”) provide:

A witness who is qualified as
an expert by knowledge, skill,
experience, training, or education
may testify in the form of an
opinion or otherwise if: (a) the
expert's scientific, technical, or other
specialized knowledge will help the
trier of fact to understand the
evidence or to determine a fact in
issue; (b) the testimony is based
on sufficient facts or data; (c) the
testimony is the product of reliable
principles and methods; and (d)
the expert has reliably applied the
principles and methods to the facts
of the case.

FED. R. EVID. 702. Under Rule 702, the district court is
tasked with the gate-keeping function assigned by Daubert
v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993)
(“Daubert I’), to determine the admissibility of expert
witness testimony. Kumho Tire Co., Ltd. v. Carmichael,
526 U.S. 137, 141, 147 (1999). “Faced with a proffer
of expert scientific testimony, then, the trial judge must
determine at the outset ... whether the expert is proposing
to testify to (1) scientific knowledge that (2) will assist the
trier of fact to understand or determine a fact in issue.
This usually entails a preliminary assessment of whether
the reasoning or methodology underlying the testimony
is scientifically valid and of whether that reasoning or
methodology properly can be applied to the facts in
issue.” Daubert I, 509 U.S. at 592-93 (footnote omitted).
An expert's “bald assurance of validity is not enough.”
Daubert v. Merrell Dow Pharm., Inc., 43 F.3d 1311, 1316
(9th Cir. 1995) (“Daubert II’). Daubert, which originally
applied only to the testimony of “scientists,” has been
extended to apply to the testimony of engineers and other
experts who possess technical and specialized knowledge.
Kumho Tire, 526 U.S. at 141.

*6 In Daubert I, the Supreme Court articulated factors
to consider when determining if an expert's testimony
is admissible under Rule 702. Trial courts undertaking
the Daubert analysis must determine: (1) whether the
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theory, technique, and background knowledge the expert
applies is generally accepted in the relevant scientific
community; (2) whether the research supporting the
expert's conclusion has been subjected to peer review and
publication; (3) whether the expert's theory can be and
has been tested; (4) whether standards exist to control the
operations of the expert's methods; and (5) whether the
known or potential rate of error is acceptable. Daubert I,
509 U.S. at 593-94. The inquiry, however, is a flexible one,
with the focus solely on the principles and methodology
used, not on the conclusions they generate. Id. at 594;
see also Claar v. Burlington N. R. Co., 29 F.3d 499, 502
(9th Cir. 1994) (the district court is “both authorized
and obligated to scrutinize carefully the reasoning and
methodology” underlying the expert's testimony); Tyson v.
Ore. Anesthesiology Group, P.C., Case No. 03-1192-HA,
2008 WL 2371420, at *15 (D. Or. June 6, 2008) (finding
inadmissible expert conclusions that were “vague and
inadequately supported with specific, relevant statistical
analysis”).

However, the court's analysis is not constrained to an
inflexible application of Daubert factors. Daubert I, 509
U.S. at 594; Kumho Tire, 526 U.S. at 147-153. As the
Supreme Court observed, Daubert's factors “may or may
not be pertinent in assessing reliability.... The conclusion,
in our view, is that we can nether rule out, nor rule in, for
all cases and for all time the applicability of the factors
mentioned in Daubert.... Too much depends upon the
particular circumstances of the particular case at issue.”
Id. at 150 (citations and internal quotations omitted). As a
result, the court may consider other factors germane to the
expert's opinion, and the factors listed in Daubert may not
be reasonable measures of reliability of expert testimony
in a particular case. Id.

A threshold question in determining the admissibility
of expert testimony is whether the proffered testimony
will assist the trier of fact. Daubert I, 509 U.S. at 592.
Expert witness testimony is unnecessary unless the subject
matter “is beyond the common knowledge of the average
lay person.” U.S. v. Hanna, 293 F.3d 1080, 1086 (9th
Cir. 2002) (quotation marks omitted). Rulings on the
admissibility of expert testimony under Rule 702 are
committed to the sound discretion of the trial court. Gen
Elec. Co. v. Joiner, 522 U.S. 136, 141-42 (1997). Thus,
“even if [the expert] testimony may assist the trier of fact,
the trial court has broad discretion to admit or exclude it.”
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Beech Aircraft Corp. v. U.S., 51 F.3d 834, 842 (9th Cir.
1995) (per curiam) (quotation marks omitted).

II. Motion for Summary Judgment

A court should grant a motion for summary judgment “if
the movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judgment
as a matter of law.” FED. R. CIV. P. 56(a). The moving
party bears the burden of establishing that no issue of fact
exists and that the nonmovant cannot prove one or more
essential elements of a claim or defense. Celotex Corp. v.
Catrett, 477 U.S. 317, 324 (1986). If the movant meets his
burden, the nonmovant must “go beyond the pleadings
[ ] by her own affidavits ... [to] designate specific facts
showing that there is a genuine issue for trial.” Id. (internal
quotation marks omitted). On summary judgment, the
court is bound to view all facts in a light most favorable
to the nonmovant and must draw all justifiable inferences
in the nonmovant's favor. Narayan v. EGI, Inc., 616 F.3d
895, 899 (9th Cir. 2010).

Discussion

Defendants move for summary judgment, for partial
summary judgment, and for exclusion of Williams's expert
testimony. Williams opposes Defendants' motions and
argues that, even if the court excludes his expert testimony,
his nuisance claims survive. The court will first address
Defendants' Daubert motion. Thereafter, the court will
consider whether Defendants are entitled to summary
judgment on Williams's claim for private nuisance. If his
claims survive summary judgment, the court will then
address whether he is barred as a matter of law from
recovering injunctive relief and punitive damages.

I. Motion to Exclude under Daubert
*7 Defendants move to exclude the expert opinions of

James, Punch, and Ironside. According to Defendants,
the anticipated testimony of these three experts is not
based on scientific knowledge and is not reliable under
the test articulated in Daubert I. Williams contends his
experts have reliably applied generally accepted scientific
principles to establish causation in his case. After careful
review of the record, the court grants in part and denies
in part Defendants' Daubert motion, and will exclude
all expert testimony regarding the causal link between

EXHIBIT A36

turbine-generated infrasound and adverse human health
effects.

A. James

Williams engaged James to testify primarily about two
issues. First, James will testify that the windmills near
Williams's home produce audible noise and infrasound
which is measurable inside Williams's home. Second,
James will testify regarding the general causal element of
Williams's infrasound claim: that the noise and infrasound
produced by the wind turbines caused Williams adverse
health effects and annoyance which drove him to move
out of his home.

Defendants move to exclude James's opinion under
Daubert. They argue: (1) The materials upon which James
relies lack scientific reliability; (2) James is not qualified
to testify on causation; (3) James did not employ reliable
methodology to reach his conclusions; and (4) James's
opinion that infrasound is harmful to humans lacks
scientific reliability. Williams disputes each of Defendants'
arguments and contends James's scientific methods are
reliable in theory and application.

1. Reliability of Foundational Materials

Defendants argue the materials upon which James relies to
inform his causation testimony lacks scientific reliability.
Because James's opinion lacks the requisite reliability
required of expert testimony, Defendants contend the
court should exclude James's testimony in its entirety.
Specifically, Defendants contend the Brown County
Board of Health Meeting Minutes, the Cape Bridgewater
ATP, the Schomer review of the Cape Bridgewater ATP,
and the N.D. Kelley Paper do not exhibit “good science”
which may be relied upon to form opinions about the
affect of wind farms on humans. Williams argues James
is a seasoned expert in the field of acoustics who has
encountered reliable scientific literature throughout his
career which informs his opinions in this case. Because
this is typical in scientific and academic fields of study,
Williams contends James's testimony should be admitted.

The primary goal of the Daubert analysis is to determine
whether the expert witness's testimony reflects “scientific
knowledge.” Daubert II, 43 F.3d at 1315. Proponents
typically meet their burden of demonstrating “scientific
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knowledge” by showing that their methods constitute
“good science.” Id. Moreover, to the extent the witness's
opinions arise out of pre-existing research or knowledge,
the expert must “explain precisely how they went about
reaching their conclusions and point to some objective
source — a learned treatise, the policy statement of a
professional association, a published article in a reputable
scientific journal or the like — to show that they have
followed the scientific method, as it is practiced by (at
least) a recognized minority of scientists in their field.” Id.
at 1319. Due to the requirements of Rule 702, assuring
the reliability of the expert's foundational knowledge,
experience, and research is an essential aspect of the
court's gatekeeping function on a Daubert motion. FED.
R. EVID. 702. As such, the court must occasionally
go beyond the expert's own research and scrutinize
the foundational studies and literature which inform
the expert's conclusions. See Daubert II, 43 F.3d at
1315 (stressing the importance of “scientific knowledge”
based on “reliable treatises” and scientific research which
predates the litigation in which the expert testifies).

a. Brown County Board of Health

*8 Attached to James's expert report as Exhibit 2(a) is a
document entitled “Minutes of Brown County Board of
Health meeting including Motion” (the “Brown County
Minutes”). (Rizzo Daubert Decl. Ex. B.) The Brown
County Minutes are the written minutes for an October
14, 2014 meeting of the Board of Health for Brown
County, Wisconsin. (/d.) The primary topic of the meeting
is to consider taking action against the “Shirley Wind
Project” near Glenmore, Wisconsin due to the alleged
health effects experienced by individuals living in the area.
The meeting begins with members of the board of health
reciting portions of a study performed by James on the
Shirley Wind Project, including the following conclusion:

[I]t is reasonable to conclude that the adverse health
effects reported by members of the Shirley community
are linked to the operation of the Shirley Wind Project
wind turbines. While there may still be debate about
the precise mechanism that causes these sounds to
induce the symptoms; it is clear from this study, and
others conducted in different parts of the world by
other acousticians, that acoustic energy emitted by the
operation of modern utility scale wind turbines is at the
root of the adverse health effects.

EXHIBIT A36

Following the Precautionary Principle, it is concluded
that operation of the Shirley Wind [P]roject is exposing
the community members to acoustic energy that can be
linked to the reported adverse health effects, is similar
to other historical problems with other infrasound noise
sources, and that the only method available to protect
the community's health is to not operate wind turbines
close to homes. For that to occur, either the utility
must terminate operations or it should operate with a
buffer zone between the wind turbines and the closest
residential properties. Given that the recent study shows
people reporting adverse health effects at distances of
four miles this could require purchase of many of the
properties in the community.

(Rizzo Daubert Decl. Ex. B at 3.) James's data associated
with his research on the Shirley Wind Project is not
attached to or otherwise contained in the minutes. (Id.)
Following recitation of portions of James's study, the
board opened the meeting up to hear comments from the
public. (/d. at 3.) The relevant portion of the meeting
concluded with approval of a parliamentary motion,
“[tlo declare the Industrial Wind Turbines at Shirley
Wind Project in the town of Glenmore, Brown County,
WI a human health hazard for all people (residents,
workers, visitors, and sensitive passerby) who are exposed
to infrasound/low frequency noise and other emissions
potentially harmful to human health.” (Id. at 13.)

Defendants contend this is not a scientific document
which may serve as a foundation for scientific knowledge,
and that the portions of James's study referenced in the
Brown County Minutes may not serve as foundational
scientific knowledge because no data is attached from
which a third party could confirm or disprove James's
conclusions. Williams, however, declares Defendants'
argument a “straw man” and contends the Brown
County Minutes were never intended to be a “scientific
paper” or “demonstration of science.” Instead, Williams
contends the Brown County Minutes were “included as a
demonstration of how medical practitioners, including a
medical doctor trained and experienced in clinical work
with patients, use their personal knowledge and skills to
associate complaints to a cause.” (James Decl. § 11.)

The court agrees with Defendants that the Brown County
Minutes do not constitute “scientific knowledge” and
may not serve as a foundational document to explain the
conclusions James reaches in his expert report. In James's
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Rule 26 report, he cites the Brown County Minutes
to support the proposition that a causal relationship
exists between industrial wind turbines and adverse health
effects in humans. However, James's data is not included
in the Brown County Minutes, and the Minutes do not
reflect any other scientific method which demonstrates
the type of “good science” which should form the basis
for an expert witness's knowledge. The Minutes are not
a published scientific paper subject to the scrutiny of
the scientific community. Nor are the Minutes properly
described evidencing medical diagnosis or clinical decision
making where medical professionals make unbiased
treatment decisions to address the symptoms of individual
patients. The Brown County Minutes are best described
as the documenting the political process surrounding an
issue of public concern in Brown County, Wisconsin.
This is particularly evident given that a majority of the
minutes are devoted to documenting public comments by
concerned citizens at the meeting. As such, the Brown
County Minutes are not scientific knowledge which may
serve as a foundational basis for James's expert opinion.

b. The Schomer Review of Cape Bridgewater ATP

*9 In support of his opinion on general causation,
James also cites “two statements issued by Dr. Paul
Schomer” which he describes as “peer reviews of a study
conducted in Australia by Steve Cooper ...” (Rizzo
Daubert Decl. Ex. A at 3.) The first statement (“Schomer
I”), briefly describes the “Cape Bridgewater Acoustic
Testing Program” case study conducted by Steve Cooper
in Victoria, Australia. (McCandlish Daubert Decl. Ex. 1
at 30.) Schomer then proclaims, with little explanation or
additional reasoning, that the study conclusively proves
the causal relationship between wind turbine operations
and adverse health effects in humans. (/d.) Thereafter,
Schomer warns that “some will undoubtedly argue that
a correlation does not show cause and effect.” (/d.) He
labels this argument as “groundless” and “creative logic”
which relies on the postulation that “some other thing
like an unknown ‘force’ that simultaneously causes the
wind turbine power being generated and symptoms such
as nausea, vertigo, and headaches to change up and down
together.” (Id.)

The second document, which Schomer issued on February
20, 2015, serves as a response to certain criticisms of the
Cape Bridgewater study and Schomer I. (Declaration of
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Attorney James E. McCandlish in Support of Plaintiff's
Response to Defendants' Motions for Partial Summary
Judgment or Alternative Request for a Daubert Hearing
(“McCandlish Daubert Decl.”) Ex. 1 at 32.) Among
other criticisms, Schomer responds to the critique that
the Cape Bridgewater study was not a “medical study,”
and that Schomer is not qualified to opine on the
epidemiological relationship between acoustic stimuli
created by wind turbines and adverse health effects
in humans. (Id.) Schomer contends this criticism is
unwarranted, and that he and the author of the Cape
Bridgewater ATP are not holding out their conclusions as
“medical conclusions.” (Id.) He proceeds to analogize the
causal relationship shown in the study to the relationship
between some individuals' consumption of beans and the
digestive gas created by those individuals thereafter:

The Cooper study is a variation
of how one “discovers” the
relationship: beans in — gas out.
Cooper examines three possible
inputs: sound level of the receivers
(six subjects), the vibration levels at
the receivers, and the power output
of nearby turbines. Cooper's outputs
are the periodic observations by
each subject as to the degree
by which they feel they are
being affected by wind turbines,
specifically at the time they are
giving these observations. The cause
and effect is found between the
input, the turbine power, and the
outputs, subject's judgments as to
the degree they are being affected at
the time.... [T]he processes inside the
body are not explained; [so] nothing
“medical” is dealt with.

(Id.)

The court agrees with Defendants that the Schomer

documents do not represent reliable “scientific
knowledge” which James may use as a foundation for
his expert conclusions. First, the Schomer documents are
not a scientific study. Schomer includes no independent
data or analysis of the Cape Bridgewater ATP. Instead,
he summarizes the study and offers a brief defense of
Cooper's work without critical analysis or any discussion

of the study's limitations. There is no evidence Schomer's
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documents were published in a reputable journal or have
otherwise been peer reviewed by respected acousticians in
the scientific community. Third, the opinions expressed
by Schomer are not “scientific.” They are not supported
by citation to corroborating studies or even explained in
much detail. Schomer's thoughts, as expressed in these
documents, consists primarily of unsupported conclusions
which are not suitable to serve as a basis for “scientific
knowledge.”

Because the Schomer's review documents lack scientific
reliability, they do not establish a definitive causal
relationship between infrasound and adverse health
effects. Thus, to the extent James bases his causal theory
on the Schomer documents, those opinions lack scientific
reliability and are not helpful to the court, and will be
excluded.

c. Cape Bridgewater Acoustic Testing Program

*10 Although James does not cite directly to it in
his expert report, Defendants move to exclude James's
causation testimony to the extent it relies on the
Cape Bridgewater ATP. (Rizzo Daubert Decl. Ex. F.)
Defendants argue that the Cape Bridgewater ATP lacks
scientific reliability because the author's methods were
not scientific, and the author himself concedes that the
study has too many limitations to conclusively establish
causation.

In the Cape Bridgewater ATP, acoustician Steven Cooper
(“Cooper”) was retained by the company operating
a wind-turbine project in Victoria, Australia to study
the effects of the wind turbines on six local residents.
(Id.) Cooper began by taking broad-spectrum sound
and sound-pressure measurements in and around three
homes located between 650m and 1600m from a wind
turbine. (/d.) He then compared that data to operations
data provided by the company operating the wind
turbines to identify the audible and inaudible frequencies
associated with the turbines' operation (the “Wind
Turbine Signature”). (Id.) Finally, Cooper had six test
subjects who self-reported turbine-associated symptoms
record their experiences in a diary every few hours. (Id.)

The subjects were instructed to record their observations
over the course of ten weeks regarding the observable
noise and vibration produced by the wind turbines. (/d)
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They were also instructed to record the type and severity
of the “sensation” they felt at the time of the diary entry.
(1d.) The author defined “sensation” as (1) headache; (2)
pressure in the head, ears, or chest; (3) ringing in the
ears; (4) tachycardia; and (5) a sensation of heaviness.
(1d.) Ultimately, statistical comparisons of the three sets
of data showed an association with subjects experiencing
a “high severity” of sensation when one of the following
conditions was present: (1) “when the turbines were
seeking to start (and therefore could drop in and out
of generation);” (2) “an increase in power output of the
wind farm in the order of 20%;” (3) “a decrease in the
power output of the wind farm in the order of 20%;” and
(4) “ ... when the turbines were operating at maximum
power and the wind increased above 12 m/s.” (Id. at
167.) However, there “were at times other instances of
high severity of [sensation] not fitting the above four
scenarios.” (Id.) Moreover, the author was able to find
no association between the subjects' feeling of “sensation”
with the decibel measurements intended to capture the
audible volume of the noise produced by the turbines. (Id.)
Based on that comparison, the author surmised that the
“sensation” among subjects was caused not by audible
noise, but by low-frequency infrasound which is below the
human hearing threshold. (/d.)

1. Acoustic Outputs and WTS

James relies on the Cape Bridgewater ATP for
two scientific propositions. First, he cites the Cape
Bridgewater ATP in his rebuttal report for the
proposition that, through broad-spectrum sound-pressure
measurements, one can demonstrate the existence of a
Wind Turbine Signature (“WTS”). The Wind Turbine
Signature is the set of acoustic outputs and the associated
harmonic frequencies created by the operation of a
particular type of wind turbine. The court concludes
this is reliable scientific knowledge under Daubert. First,
the method of identifying the frequencies emitted by a
wind turbine appears to be generally accepted in the
field of acoustic sciences. James, Schomer, Salt, and
even Defendants' expert have utilized some form of the
methods applied by Cooper in the Cape Bridgewater ATP

for determining the WTS of other wind turbines.

*11 Second, although other portions of the Cape
Bridgewater ATP have not been subjected to meaningful
peer review, the methods Cooper applies to show the


http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic8ad0a7d475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

Williams v. Invenergy, LLC, Not Reported in F.Supp.3d (2016)

2016 WL 1725990

WTS have been subject to “true peer review.” Legal
commentators have articulated two types of peer review,
“true peer review,” and “editorial peer review.” See
Valentine v. Pioneer Choir Alkali Co., Inc., 921 F. Supp.
666, 675 (D. Nev. 1996) (citing Effie J. Chan, The “Brave
New World” of Daubert: True Peer Review, Editorial peer
Review, and Scientific Validity, 70 N.Y. U. L. Rev. 100
(1995) (note)). “Editorial peer review” is the process by
which reputable scientific journals choose which articles it
will publish. Valentine, 921 F. Supp. at 675. Editorial peer
review is not necessarily a good measure of the scientific
reliability for a study, as “the average [peer-reviewing]
referee spends less than two hours assessing an article
submitted” to a journal. Id. Moreover, the editorial peer
review process is rife with the internal politics of academia.
Id.

“True peer review” on the other hand, is the process
by which an author's peers review the author's methods
and attempt to replicate the results through retesting.
Id. Some have labeled true peer review “the essence of
science.” Id. Here, Cooper's methods for measuring the
acoustic outputs of the Cape Bridgewater wind turbines,
and his articulation of the WTS, have been reviewed by
acousticians around the world and successfully replicated.
It is clear that, due to its replicability, this method has
become generally accepted in the acoustician community.

Third, Cooper's methods are capable of empirical
verification as demonstrated by their continued use
in the acoustician community. Finally, Defendants do
not contend that the margin of error lies within an
unacceptable limit. Therefore, the court will accept
James's testimony about measuring acoustic outputs of
wind turbines and creation of a WTS to the extent that
testimony is based on the Cape Bridgewater ATP.

ii. Causation

James also cites the Cape Bridgewater ATP for his
opinion that wind turbine acoustic outputs have a
causal relationship to human adverse health effects,
but the author of Cape Bridgewater ATP articulated
significant shortcomings of the study as it relates to
proving causation. First, the study's methods were not
scientifically rigorous and are not generally accepted in the
scientific community. The author of the study concedes
that there were significant reporting abnormalities which
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affected the reliability of some data. At first, the test
subjects did not understand their duty to fill out diaries
every one-to-two hours. It was only part of the way
through the study that they began filling out their diaries
as intended. Moreover, the author noted that there
“were significant issues in terms of instrumentation,”
and cautioned future researchers against relying on
manufacturers data to record measurements. (/d. at 170.)
Second, the subject pool was small, and the individuals
in the subject pool were not selected at random. Instead,
the subjects of the study were self-selected based on their
own pre-existing reactions to wind turbines. Thus, “the
findings must be considered as preliminary and warrant] ]
further detailed studies of the scientific rigor necessary for
the purpose of confirming/verifying” the study's findings.
(1d. at 185) (emphasis original).

In addition, when analyzing “sensation” data, the author
failed to analyze large amounts of data. Of the data
collected, Cooper wrote only about the reports of level
four and level five “sensations.” (Rizzo Daubert Decl. Ex.
F at 126.) Subjects reported “441 Sensations classified as
severity ranking 4, and 81 as severity ranking 5.” (/d.)
Cooper analyzed 323 level 4 and 5 responses against
the turbine power output data. However, Cooper did
not analyze the level four data against the noise and
infrasound data because “the degree of time involved in
analysing [sic] the data ... would be significant.” (Id.)
Moreover, thirty of the eighty-one level-five responses
were not analyzed because the corresponding noise
measurements were unavailable. (Id.) Due to the statistical
methods involved, most notably the analysis of only
six self-selected participants with pre-existing symptoms,
Cooper specifically recognizes that it is not a reliable
scientific basis to establish causation, and specifically
provides that there “is not enough data from this study
to justify any change in regulation.” (Id. at 230.) Another
limitation noted by Cooper was that this “study did not
include any testing in relation to sleep disturbance or
health effects.” (Id. at 229.)

*12 Here, the Daubert factors weigh against accepting
James's causation opinion to the extent it is premised on
the Cape Bridgewater ATP. As the court has discussed,
the statistical and methodological abnormalities present
in this study show Cooper's methods were not generally
accepted in the scientific community to definitively prove
causation. Instead, Cooper's study is best described as a
“case study,” which does not provide sufficient statistical
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reliability to constitute scientific evidence. Casey v. Ohio
Medical Prod., 877 F. Supp. 1380, 1384 (N.D. Cal.
1995). The existence of statistical and methodological
abnormalities also lessens the importance of the study's
replicability. Even though it is replicable, the replicating
study would lack scientific reliability. Further, there is
no evidence Cape Bridgewater ATP has been published
in a reputable scientific journal. James contends that the
Schomer documents constitute a “peer review” of the
study, but the court is not convinced that Schomer's non-
critical and non-analytical endorsement of the Cooper
study constitutes the type of rigorous peer review which
lends itself to scientific reliability. Accordingly, the court
will not admit James's opinion on causation to the extent
it is based on the findings of the Cape Bridgewater ATP.

d. N.D. Kelley Paper

Defendants move to exclude James's causation testimony
to the extent it is premised on the paper “A Proposed
Metric for Assessing the Potential of Community
Annoyance from Wind Turbine Low-Frequency noise
Emissions” by N.D. Kelley (the “Kelley Study”). In the
Kelley Study, Kelley sought to quantify the “annoyance”
felt by subjects when they were exposed to extremely low-
frequency sound. (Rizzo PSJ Decl. Ex. J at 1.) Kelley
placed the subjects in a room and in an adjacent room,
put a speaker which would emit sounds below the range
of audible frequencies in humans. (Id. at 5-6.) He also
put measures in place to prevent associated audible noise
from confounding the results. The subjects then recorded
their “annoyance” level as they were exposed to various
frequencies. (Id.)

Kelley found that “people do indeed react to
a low-frequency noise environment” and registered
“annoyance” for very low frequencies, even when the
standard, A-weighted decibel level was low. (Id. at 8.)
As a result, he concluded that the standard A-weighted
decibel “measurements are not an adequate indicator of
annoyance when low frequencies are dominant.” (Id.)

However, like James's other sources, the Kelley study has
significant scientific shortcomings. First, Kelley takes data
from only seven subjects. He admits that the “experiment
would have to be repeated with a much larger number of
evaluators (population) to confirm” his results as scientific
knowledge. (Id. at 8.) Moreover, there is no evidence
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the Kelley study was published in a reputable scientific
journal or that it was subject to any manner of peer review.
Finally, even if these methodological deficits were not
present, the Kelley study would not be reliable scientific
evidence of a causal relationship between wind turbine
infrasound and adverse health effects in humans because
Kelley studied only whether low frequencies produce
“annoyance” in those exposed to them. The study does
not support the proposition that wind-turbine infrasound
is capable of producing broader adverse health effects,
including anxiety, panic attacks, and sleeplessness.

Because James does not cite any foundational literature
which supports his causation opinion, the court concludes
James's opinion lacks the indicia of scientific knowledge
necessary for the court to consider it under Rule 702.
Therefore, the court will exclude James's conclusions
regarding the causal relationship between infrasound
produced by wind turbines and adverse health effects.

2. Qualification to Testify on Causation

Defendants next argue that, because James does not have
the qualifications to opine on causation based on his
education and work experience, the court should exclude
his causation testimony. Williams disagrees, and contends
James's long career as an acoustician who studies sound-
pulses produced by industrial equipment qualifies him to
opine on general causation. The court agrees with the
Defendants.

*13 James received a Bachelor's degree in mechanical
engineering from General Motors Institute with a focus
on “Noise Control Engineering.” (McCandlish Daubert
Decl. Ex. 1 at 8.) He served as an adjunct instructor
at Michigan State University from 1985 to 2013, and
as an adjunct professor at Central Michigan University
from 2012 to 2015. (Id.) Currently, James is the principal
consultant and founder of E-Coustic Solutions. (I/d.) He
has a long career studying the noise and sound-pressure
produced by industrial wind turbines. However, he is not
a doctor or epidemiologist. As a result, he does not have
the training to opine that the infrasound and audible
noise created by wind turbines activates physiological
mechanisms in the body which produce adverse health
effects.
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3. Reliability of Methodology

Defendants also move to exclude James's testimony
regarding three additional opinions: (1) that wind turbines
produce broad-spectrum sound pressure, including
audible noise and infrasound; (2) that generally accepted
scientific methods may be applied to measure those
acoustical outputs; and (3) that James was able take
measurements inside Williams's home to capture the
acoustical output, or Wind Turbine Signature of the
wind turbines located nearby. The court disagrees, and
concludes James has the qualifications and experience to
offer each opinion, and that he reliably applied reliable
scientific methods in this case to take acoustical readings
inside Williams's home.

James has the qualifications and experience to opine on
acceptable methods for measuring the broad-spectrum
sound pressure and identifying the Wind Turbine
Signature. James testifies in his Declaration that “the
methodologies 1 use, full-spectrum recordings using
instruments with appropriate sensors for the type of sound
to be recorded and subsequently analyzed have been used
by acousticians for at least 40 to 50 years.” (James Decl.
9 8.) These methods are utilized in each study and case
study cited in the record, including the Cape Bridgewater
ATP and others. (See McCandlish Daubert Decl. Ex. 1 at
76-213.) It is clear these methods are capable of repetition,
and that they are based on objective measures (Hz and
dB, among others) which lend to its scientific reliability.
Defendants offer no reason to reject James's opinions
regarding the fact of turbines' acoustical output, or that
those outputs may be measured and quantified. Therefore,
the court will allow James to offer his opinions on those
subjects.

Defendants last contend James did not apply reliable
methods in this case to take accurate acoustic measures
in Williams's home. Specifically, they contend James did
not visit the property, did not set up the equipment,
and cannot establish a “chain of custody” for his
instrumentation which suggests the data could have been
manipulated. The court disagrees.

James thoroughly explains in his declaration that, due to
the nature of the instruments used, the data would reflect
any manipulation of the equipment. He testifies that
“[s]afety/security features are part of he system,” including
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a “GPS component that logs the location” of the testing
equipment. (James Decl. § 10.) “Any attempt to relocate
the system would be documented in a time stamped
log file.” (Id.) Moreover, James instructed Williams to
set the equipment up in an empty bedroom where it
would be undisturbed by the noise associated with people
moving around the room. (Id.) Aside from speculation,
Defendants offer no evidence that James's methods led
to abnormalities or anomalies in the data. Therefore, this
portion of their motion is denied.

4. Conclusions

After careful review of the record and briefs, the court
concludes that James may testify: (1) that wind turbines
produce broad-spectrum acoustic outputs, including
audible noise and infrasound, that can be measured;
and (2) that he reliably applied generally-accepted
methodology to measure the broad-spectrum sound
pressure present in Williams's home. James's testimony
on these points is based on generally-accepted methods
and reliable scientific knowledge; the methodology is
testable and replicable; and to the extent acousticians
have repeatedly replicated these methods, they have been
subject to “true peer review” in the scientific community.
Moreover, there is no indication that these methods were
applied in an unreliable fashion by James.

*14 However, the court concludes James may not
testify that these broad-spectrum acoustic
produce adverse health effects in humans. James is

stimuli

neither a medical professional nor an epidemiologist,
and the sources he cites in his Rule 26 report do
not constitute reliable treatises or contain “objective,
verifiable evidence based on ‘scientifically valid
principles” linking turbine-created infrasound to adverse
health effects. Daubert II, 43 F.3d at 1138. Nor does
James cite material which has “been subjected to normal
scientific scrutiny through peer review and publication.”
1d. He relies exclusively on case studies, which at least one
court in this district concluded “are universally regarded
as an insufficient scientific basis for a conclusion regarding
causation because case reports lack controls.” Hall v.
Baxter Healthcare Corp., 947 F. Supp. 1387, 1411 (D.
Or. 1996) (citing Casey, 877 F. Supp. at 1384, among
others). While “[c]ausation can be proved even when we
don't know precisely zow the damage occurred,” James
does not come forward in this case with “sufficiently
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compelling” scientific proof to support his opinions on
causation. Daubert II, 43 F.3d at 1314.

It is wholly possible that the adverse health effects
articulated in the literature James cites are caused by
infrasound and other acoustic outputs of wind turbines.
However, the court does not concern itself during a
Daubert analysis on the accuracy of the expert's results.
Instead, the court must consider whether the methods
used and sources relied upon are “scientifically reliable.”
The record before the court does not support Williams's
contention that James's causation opinion is scientifically
reliable. Therefore, the court excludes James's opinions on
general causation.

B. Punch

Defendants move to exclude Punch from testifying
regarding the general causal connection between wind-
turbine acoustic outputs and adverse health effects
in humans. They contend Punch: (1) did not apply
reliable methodology to assess Williams's symptoms; and
(2) based his opinions on unreliable and unscientific
literature. Williams contends Punch applied reliable
methodology, and has thoroughly justified his opinions by
citing to dozens of studies and papers.

1. Reliable Methodology

Defendants reliable
methodology because he based his opinions in part
on Williams's explanation of his symptoms

questionnaire, which Defendants describe as unreliable.

argue Punch did not apply
in a

Punch used an eight-page questionnaire to “understand
Williams'[s] complaints, what they were, the circumstances
as to when they arose, when they subsided, frequency,
duration and intensity ....” (Punch Decl. § 3(a).) The
questionnaire is eight pages long and is divided into
three sections. (Rizzo Daubert Decl. Ex. V.) The first
section asks the participant to check a box next to any of
seventy-two symptoms that “have begun, or have become
noticeably worse, after the industrial wind turbine project
began operation” and asks the participant to describe the
symptoms in detail on a separate page. (Id.) “Section 2”
of the questionnaire asks the subject to answer a series
of questions about the subject's symptoms, the subject's
belief in the cause of those symptoms, and whether certain
variables lessen or enhance the subject's symptoms. (/d.
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at 3-5.) “Section 3” contains a set of “miscellancous”
questions. (Id. at 6-8.)

Punch did not personally interview Williams or any
other witness in this case, but he reviewed other data
on the record. (Punch Decl. § 3.) He reviewed the
deposition testimony of Williams, Williams's neighbor,
and Williams's ex-girlfriend, which Punch cross-checked
against Williams's responses in the questionnaire. (Punch
Decl. q 3(a).) Punch also reviewed the acoustic data
collected by James and Invenergy's expert, Robert O'Neal.
(Punch Decl. § 15(b).)

The Defendants contend the questionnaire is unreliable
because it is “designed to encourage the subjective
reporting of non-specific symptoms” which may be
attributable to other causes and “does not permit wind
farm complainants to express a difference in symptoms
when wind turbines were on or off.” The court disagrees
with both critiques. First, there is nothing suggestive
or leading about the questionnaire. Section 1 of the
questionnaire allows the subject to pick from among
seventy-two symptoms. No emphasis is placed on any
one symptom or group of symptoms, and nothing in
the explanations that precede the checklist or the or
questions that follow are suggestive of which symptoms
the subject should “check.” In fact, aside from the fact it
was developed by Punch and James, Defendants identify
nothing in the questionnaire which shows it is suggestive
or unreliable.

*15 Defendants also argue the questionnaire is unreliable
because it “does not permit wind farm complainants to
express a difference in symptoms when wind turbines were
on or off.” Again, the court disagrees. The second page
of “Section 1” provides a space for the subject to describe
their symptoms in detail. (Rizzo Daubert Decl. Ex. V at 2.)
Moreover, the questions in Section 2 and Section 3 allow
ample opportunity for the subject to explain differences
in symptomatology during operation or non-operation
of the wind turbines. (Id. at 3-6.) Williams even explains
in question (a) that “[s]leep losses start and stops [sic]
when I am around the turbines and they are turning. See
my deposition.” (Id. at 3.) Therefore, the court will not
exclude the questionnaire or Punch's opinions thereof.

To the extent Defendants sought to argue that
questionnaires are an unreliable methodology for

documenting a subject's complaints, the court also
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disagrees. Punch testifies that “though a survey interview
is not considered experimentation, it is regarded by
the scientific community as a form of standard self-
report research that is useful in gathering information
about an individual's attitudes, opinions, symptoms,
personal experiences or traits and beliefs.” (Declaration
of Jerry Punch, PHD, in support of Plaintiff's Response
to Defendants' Motions for Partial Summary Judgment
or Alternative Request for a Daubert Hearing § 15.)
Defendants offer no reason to discount this testimony
or otherwise reject the use of questionnaires in general.
Therefore, Defendants' motion is denied on this point.

2. Scientific Reliability of Causation Opinion

Defendants challenge the scientific reliability of Punch's
opinion on general causation. Their arguments can be
grouped into two rough categories. First, they argue
Punch does not have the qualifications to opine on
general causation without resorting to documentary and
empirical support. Second, Defendants argue the support
Punch cited in and attached to his expert report does not
constitute “scientific knowledge.” Because Punch does not
cite to adequate scientific sources to support his opinions
on causation, the court should exclude his expert opinion
on that point under Daubert.

a. Qualifications

Defendants contend Punch may not opine on causation
solely on the basis of his qualifications. The court
agrees. Punch's qualifications are impressive, to be sure.
After earning his bachelors degree in psychology from
Wake Forrest University, he earned a masters degree
in Audiology and Speech Pathology from Vanderbilt
University and a Ph.D. in Audiology from Northwestern
University. (McCandlish Daubert Decl. Ex. 2 at 7.)
He has served as a clinical audiologist, an assistant
professor at two universities, an associate professor
at Indiana University School of Medicine, a tenured
associate professor at Michigan State University, Chair
of the Audiology and Speech Sciences at Michigan State
University, and director of the research division at the
American Speech-Language-Hearing Association, among
other positions. (/d. at 8.) Punch has also taught a litany of
classes at the university level and written many published,
editorially peer-reviewed articles. (Id. at 8-12.) However,
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Punch is neither a medical doctor nor an epidemiologist
who could opine on the cause of Williams's symptoms
solely on the basis of these qualifications. Therefore,
for Punch's causation testimony to be admissible under
Daubert, he must support his causation opinion with
reference to foundational literature which establishes the
causal relationship through the application of “scientific
knowledge.”

b. Support from Scientific Literature

Defendants next contend Punch's causation opinion is not
supported by “scientific knowledge” because the literature
on which he bases that opinion consists of unreliable case
studies and unproven hypotheses which have not been
peer reviewed. In particular, they question the scientific
reliability of three documents: (1) the 2009 book Wind
Turbine Syndrome, by Nina Pierpont (“Pierpont”); (2) “A
Theory to Explain Some Physical Effects of the Infrasonic
Emissions at Some Wind Farm Sites,” by Schomer,
Edreich, Pamidighantam, and Boyle (2015) (“Schomer et
al.”); and (3) “Responses of the Ear to Low Frequency
Sounds, Infrasound and Wind Turbines” by Salt and
Hullar (2010). Williams contends these articles are but
a small portion of the literature which supports Punch's
conclusions, and the court should deny Defendants'
motion.

*16 The court already has explained that the Brown
County Minutes, the Schomer Critique, and the Cape
Bridgewater ATP are scientifically unreliable and do not
prove causation. Similarly, the Pierpont and Schomer et
al publications do not constitute “scientific knowledge.”
For both pieces, the authors collected anecdotal data
on the symptoms of self-selected individuals living near
wind turbines who had already reported symptoms
the subjects themselves had linked to the presence of
wind turbines. In the case of Pierpont's case study, the
author “chose a cluster of the most severely affected
and most articulate subjects [she] could find.” (Rizzo
Daubert Decl. Ex. X at 16.) She cautioned that her
sample size and methods cannot establish a “gradient
of effects with a gradient of exposure” and “is not an
epidemiologic sample.” (/d.) Similarly, Schomer et al
caution that “[t]his paper presents a theory upon which
needed investigations can go forward,” and although
the authors present an interesting theory regarding the
physiological mechanisms which could cause the health



Williams v. Invenergy, LLC, Not Reported in F.Supp.3d (2016)

2016 WL 1725990

effects purportedly associated with exposure to industrial
wind turbines, there is no accompanying statistical
analysis which demonstrates causation to any degree of
scientific reliability. Without comparing the statistical
prevalence of adverse health effects near wind turbines to
that of the broader community, or to data taken before the
wind turbines became operational among the same study
participants, the court cannot conclude that Williams's
experts adequately demonstrate causation.

The Ninth Circuit's analysis in Daubert 11 is instructive on
this point. 43 F.3d at 1313. There, the plaintiff sued Dow
Pharmaceuticals claiming that her child's birth defects
were caused by the plaintiff's use of Bendectin, an anti-
nausea drug manufactured by the defendant. /d The
Plaintiff submitted expert-witness reports which opined
that a causal relationship existed between the drug and
the birth defects. Id. Thus, the court was tasked with
determining whether the expert-witness reports reflected
“scientific knowledge.” Id. The court began its analysis
by observing that “[c]ausation can be proven even when
we don't know precisely how the damage occurred, if
there is sufficiently compelling proof that the agent must
have caused the damage somehow. One method of proving
causation in these circumstances is to use statistical
evidence.” Id. (emphasis original). The court explained
further:

To evaluate the relationship between Bendectin and
[birth defects], an epidemiologist would take a sample
of the population and compare the frequency of birth
defects in children whose mothers took Bendectin with
the frequency of defects in children whose mothers did
not. See DeLuca, 911 F.2d at 946. The ratio derived
from this comparison would be an estimate of the
“relative risk” associated with Bendectin. See generally
Joseph L. Fleiss, Statistical Methods for Rates and
Proportions (2d ed. 1981). For an epidemiological study
to show causation under a preponderance standard,
“the relative risk of limb reduction defects arising from
the epidemiological data ... will at a minimum, have to
exceed ‘2.”” DeLuca, 911 F.2d at 958. That is, the study
must show that children whose mothers took Bendectin
are more than twice as likely to develop limb reduction
birth defects as children whose mothers did not.

Daubert 11,43 F.3d at 1321 (footnote omitted).

Here, neither the Pierpont nor Schomer information

constitutes an epidemiological study or shows a
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significant statistical relationship between turbine-
generated infrasound and adverse health effects. The
third article, by Salt and Hullar, supports its theory
of causation by demonstrating that some low-frequency
sounds simulate hair-cells in the cochleas of guinea pigs.
However, the Salt and Hullar article, like Punch's other
exhibits, fails to demonstrate the statistical relationship
between low-frequency wind-turbine infrasound and
human health effects. Similar to Daubert II, the court
cannot ignore the lack of statistical or epidemiological
evidence to prove Williams's theory of causation.

Williams also argues that the court should allow Punch
to testify on causation because he was able to produce
significant support for his opinion in his declaration.
Punch's Declaration includes several string citations to
various papers and studies which purportedly support his
opinion. However, Punch did not cite these authorities
in his expert witness report, and there is no evidence
Invenergy was made aware of these sources prior to
depositions. Rule 26 requires that an expert witness
attach to his or her report “any exhibits that will be
used to summarize or support” the expert's opinions.
FED. R. CIV. P. 26(a)(2)(B) (iii). Failure to do so
may be ground for exclusion because, as Judge Aiken
reasoned in McClellan v. I-Flow Corp, 710 F. Supp.
2d 1092, 1029 (D. Or. 2010), “it is not defendants'
responsibility to track down documents that purportedly
support the opinion of plaintiffs' expert; it is plaintiff's
duty to disclose the relevant documents or accept the
consequences for failing to do so.” The court agrees
with Judge Aiken's observation, and concludes Punch's
causation testimony should be excluded for failure to
attach scientifically reliable supportive documents, or
citations to such documents, to his expert report.

*17 In the absence of scientific evidence showing general
causation, the court also concludes Punch may not testify
about the hypotheses of Pierpont, Schomer et al, and
Salt regarding the physiological mechanisms underlying
the alleged causal relationship. Each author refers to
their proposal as a “hypothesis” or “theory.” However,
none of these hypotheses or theories has been subject
to experimental testing. As the Ninth Circuit reasoned
in Claar, “scientists whose conviction about the ultimate
conclusion of their research is so firm that they are willing
to aver under oath that it is correct prior to performing
the necessary validating tests could properly be viewed
by the district court as lacking the objectivity that is
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the hallmark of the scientific method.” 29 F.3d at 503.
Therefore, the court concludes Punch may not opine
on the relationship between wind-turbine infrasound and
human adverse health effects or the prevailing hypotheses
regarding the physiological mechanisms underlying that
alleged causal relationship.

¢. Admissible Subjects of Testimony

Although Punch may not testify that non-audible
infrasound and other low-frequency sound pulses cause
adverse health effects, Defendants do not challenge
Punch's qualification or expertise to testify regarding the
audible noise created by wind turbines and the causal
relationship between that noise and sleep disturbance.
Punch cites literature which discusses the link between
audible noise levels and “annoyance” or disturbance,
including the executive summary of a report issued by
the World Health Organization (“WHO”). The WHO
is a reputable organization, and Defendants produce no
reason to question the scientific reliability of the WHO
paper. Therefore, Punch may reference this “scientific
knowledge” to support his opinion that wind turbines
produce audible noise which may disturb individuals and
interfere with sleep.

C. Ironside
Defendants challenge the opinion of Dr. Ironside that
infrasound was a cause of Williams's short-term insomnia.
They contend Dr. Ironside has neither the qualifications
nor the expertise to offer such an opinion. The court
agrees. Dr. Ironside admitted at deposition that he was
not an expert in infrasound and could not parse the
relative contribution of audible noise and infrasound
to Williams's sleep disturbance. Dr. Ironside's anecdotal
experience with infrasound produced by a lion's roar
and an ecarthquake does not qualify him to opine
on causation. The only outside source Ironside relied
upon was the James Report. As the court discussed
supra, James does not demonstrate in his report that
his opinions on general causation between infrasound
and adverse health effects reflect “scientific knowledge.”
Thus, the James report may not be relied upon by
experts in other fields as authoritative evidence in support
of a particular conclusion. Dr. Ironside's opinion that
Williams's short-term insomnia was caused, in whole or
in part, by infrasound produced by the wind turbines is

EXHIBIT A36

not scientifically reliable and thus not helpful to the court.
Accordingly, it is excluded under Daubert.

However, Defendants do not move to exclude Dr.
Ironside's testimony to the extent he intends to testify
regarding the causal relationship between audible noise
produced by the wind turbines and Williams's sleep
disturbances. Given Dr. Ironside's speciality in sleep
medicine and the typical factors associated with sleep
disturbance, the court concludes he may provide this
opinion to the court.

II. Motion for Summary Judgment
Defendants contend they are entitled to summary

judgment or partial summary judgment in three ways.
First, they contend Williams cannot prove a prima
facie case of nuisance without his expert witnesses's
testimony on causation. Second, they argue Williams's
nuisance claim predicated on the turbine's flashing
lights is preempted and otherwise not legally cognizable.
Third, Defendants argue Williams cannot recover punitive
damages and injunctive relief as a matter of law.

A. Proof of Causation
*18 Defendants argue that, because the court granted
their Daubert motion in part, they are entitled to summary
judgment because Williams cannot prove the causal
element of his claim. Williams contends he can establish
his claims even without expert testimony.

“Any person whose property or personal enjoyment
thereof is affected by a private nuisance, may maintain an
action for damages therefor.” OR. REV.STAT. § 105.505.
Whether an activity constitutes a nuisance “depends upon
its effect upon an ordinary reasonable man, that is, a
normal person of ordinary habits and sensibilities.” York
v. Stallings, 217 Or. 13, 20-21 (1959). The “interference
with the use and enjoyment of land is not actionable unless
it is substantial and unreasonable.” Aldridge v. Saxey, 242
Or. 238,243 (1965). However, “all that need be established
is that the annoyance is regarded as harmful to the health
or comfort of ordinary people.” Seagraves v. Portland City
Temple, 269 Or. 28, 32 (1974). To determine whether the
activity at issue constitute a nuisance, courts consider: (1)
the location and character o the neighborhood; (2) the
extent and frequency of the injury; and (3) the effect upon
the enjoyment of life, health and property. Aldridge, 242
Or. at 243. However, a plaintiff may recover damages
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only for those injuries which are “causally linked” to the
nuisance. See Lunda v. Matthews, 46 Or. App. 701, 709
(1980) (Awarding emotional distress damages because the
nuisance would offend a reasonable person and “[a]ny
anguish plaintiffs suffered is causally linked to their
concern over the affects of the defendants' trespass and the
resulting nuisance.”).

Here, Williams contends that Defendants' operation of
the Willow Creek Wind Facility have interfered with
the use and enjoyment of his property because the
audible noise, vibration, light, and infrasound emitted
by the wind turbines causes him stress, anxiety, and
loss of sleep. The court has already concluded that,
under Daubert, Williams's experts may not opine on
the causal relationship between low-frequency infrasound
and adverse health effects in humans. Therefore, Williams
cannot prove infrasound interferes with the enjoyment
of his property and cannot prove his nuisance claim on
that basis. Therefore, Defendants are entitled to summary
judgment on Williams's nuisance claim to the extent it is
premised on infrasound produced by the Willow Creek
wind turbines.

However, Williams's claims are not based exclusively on
nuisance caused by infrasound, and the record contains
ample evidence to create a genuine issue of material
fact on whether the audible noise, light, and vibration
produced by the Willow Creek wind turbines constitutes
a nuisance. Williams has introduced the testimony of
both lay witnesses and expert witnesses which links
audible noise, light, and vibration with Williams's sleep
disturbance, stress, and anxiety.

To the extent Defendants contend Williams cannot prove
his claims without expert testimony, they are mistaken.
In Seagraves, the court rejected the defendant's argument
that objective measurements or expert statements were
necessary to prove a nuisance claim. 269 Or. at 32. The
court continued, “[t]he cases are legion in which the extent
of the interference with reasonable use and enjoyment
attributable to a noise has been established by the evidence
of witnesses describing the character and effect of the
noise.” Id. The same principle applies to vibration and
light, which are readily perceptible to the ordinary person.
Therefore, to the extent Defendants' moved for summary
judgment on Williams's nuisance claim based on the
audible noise and vibration, that motion is denied.

EXHIBIT A36

B. Nuisance based on “Flashing Lights”

*19 Defendants next argue Williams's nuisance claim
based on the wind-towers' flashing lights is preempted
by federal law and not cognizable under Oregon law. In
response to Defendants' arguments, Williams withdrew
his claim premised upon the disturbance caused by the
flashing lights on the wind-turbine towers. Therefore, this
claim is dismissed with prejudice.

C. Punitive Damages

Defendants next move for summary judgment on
Williams's claims for punitive damages. They contend
no reasonable jury could find Williams is entitled to
punitive damages by the clear and convincing evidence
because: (1) Williams cannot create a genuine issue of
material of fact on whether Defendants acted with the
requisite culpability; and (2) Defendants engaged in good-
faith efforts to mitigate the alleged nuisance. Williams
contends that, despite the heightened burden of proof,
he can demonstrate a genuine issue of material fact on
whether Defendants acted maliciously and deceptively,
thus entitling him to punitive damages.

In Oregon, a plaintiff may prove he or she is entitled to
punitive damages “by clear and convincing evidence that
the party against whom punitive damages are sought has
acted with malice or has shown a reckless and outrageous
indifference to a highly unreasonable risk of harm and
has acted with a conscious indifference to the health,
safety and welfare of others.” OR. REV. STAT. § 31.730.
Although the type of conduct necessary to implicate a
punitive damages award depends significantly on the type
of case at issue, courts typically hold that an award of
punitive damages is proper where the defendant acted with
“malice,” in an “aggravated” manner, or acted “willfully”
“wantonly,” or “recklessly.” Andor by Affatigato v. United
Air Lines, Inc., 303 Or. 505, 512-513 (1987).

In nuisance actions, punitive damages are recoverable
where the defendant acted with an “aggravated disregard
of the rights of others and where the violation of societal
interests is sufficiently great and of a kind that sanctions
would tend to prevent.” Senn v. Bunick, 40 Or. App. 33, 41
(1979) (internal quotation marks omitted). The defendant
need not exhibit an intent to injure the plaintiff. /d. In fact,
the Oregon Supreme Court has observed that:
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punitive damages serve the function
to deter enterprises from accepting
the risks of harming other private
or public interests by recklessly
substandard methods of operation
at the cost of paying economic
compensation to those who come
forward to claim it. Such operations
may well be wholly impersonal
with respect to any victim, indeed
conducted with the hope that no
harm will occur, and they may
not involve a culpable attitude
on the part of any one person
responsible for the management of
the enterprise; yet this court has
held that such lack of managerial
culpability alone does not foreclose
punitive damages.

Andor by Affatigato, 303 Or. at 514 (quoting Schmidt
v. Pine Tree Land Dev., 291 Or. 462, 466 (1981)
(internal citations omitted)). However, punitive damages
are not available in cases where the defendant acted
only in good faith. Senn v. Bunick, 40 Or. App. 33, 42
(1979). “Obviously, awarding punitive damages against
a defendant who took pains to avoid encroachment [on
the plaintiff's rights], and who honestly and reasonably
believed he was not encroaching [on those rights], would
not promote societal interests by deterring others in the
future.” Id.

*20 Here, Williams has introduced evidence which could
suggest Defendants engaged in deception while dialoging
with Williams and other concerned neighbors about the
applicable noise limits, and continued to operate despite
knowing they were violating ths state-mandated noise
standards. Shortly after local residents complained to
Invenergy about the audible noise produced by the wind
turbines, Invenergy hired acoustic consultants to conduct
a noise study of the residences surrounding the wind
farm. The noise study demonstrated as early as March
25, 2009 that there were noise exceedences at Williams's
home. (Declaration of Attorney James E. McCandlish in
Support of Plaintiff's Response to Defendants' Motions
for Partial Summary Judgment (“McCandlish PSJ Decl.”)
Ex. 16 at 2.) The evidence shows that Willow Creek
continued to operate despite this knowledge.

EXHIBIT A36

Moreover, the evidence demonstrates that Willow-Creek
representatives misrepresented the applicable standards
in an attempt to convince them to drop their complaints
against Willow Creek. David Iadarola, the Willow Creek
project manager, testified that at the time he discussed the
noise levels with residents, he was aware Defendants were
required to comply with the state-mandated noise limit
of 36 dB. (McCandlish PSJ Decl. Ex. 26 at 4.) However,
Williams and his neighbor Michael Eaton testified that,
at their meeting with Iadarola, he claimed Defendants
needed only to keep the noise below the county-imposed
limit of 50 dB. (McCandlish PSJ Decl. Ex. 25 at 6-7, Ex. 27
at 3.) The witnesses contend that, when they raised their
concern that Defendants needed to comply with the 36 dB
limit, Iadarola responded that he “didn't read it that way”
and that “we got 50 [dB], County allows 50 [dB], we're at
50 ....” (McCandlish PSJ Decl. Ex. 27 at 3; Ex. 25 at 6.)

Further, the record contains evidence which, when
viewed in a light most favorable to Williams, could
suggest Defendants employed deceptive and manipulative
testing methods to determine the true noise levels at
Williams's residence. First, Williams produces an email
in which the consultant Invenergy hired to conduct
noise tests wrote, “[wle need to end up conducting
a test which will demonstrate compliance with the
particular standard ....” (McCandlish PSJ Decl. Ex.
10 at 1.) Although this statement is ambiguous, and
alone may not demonstrate the culpability necessary
to justify punitive damages, other emails between
the consultant and Defendants' representatives tend
to support the proposition that Defendants or their
consultants manipulated reporting of sound-test data. In
a June 12, 2009 email, the consultant writes:

A quick plot of Eaton's L1 shows almost all L1's are
less than the 75 dBA limit. There are a few exceedance
[sic]. T agree that L1 has no place here from an acoustic
standpoint. If you want to say something like “the wind
turbine section of the code focuses on L10 and L50 and
therefore L1 was not analyzed” -1 am ok with that.
Proceed that way?

(McCandlish PSJ Decl. Ex 18 at 1.) This email suggests
that some sound-measurements were collected and
analyzed, but Defendants or their agents chose not to
report that data because, by their own admission, it was
“going to give [them] heartburn.” (Id.) When viewed in
a light most favorable to Williams, the evidence on the
record creates a genuine issue of material fact regarding
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whether Defendants exhibited “aggravated disregard” of
Williams's right to use and enjoy his property.

Defendants argue Williams cannot recover punitive
damages because he can prove only de minimis violations
of the DEQ noise regulations. Although compliance
with relevant regulations is evidence in the defendant's
favor, the standard for whether a condition constitutes
a nuisance is not tied directly to governmental standards
governing noxious conditions. See Lunda v. Matthews, 46
Or. App, 701, 707 (1980) (“Conformance with pollution
standards does not preclude a suit in private nuisance”).
Instead, the primary question in a nuisance action is
whether the allegedly noxious condition would interfere
with a reasonable individual's ability to use and enjoy his
or her property. Id. Similarly, whether Williams is entitled
to punitive damages depends not on whether Defendants
maliciously and recklessly violated the DEQ violations,
but whether they maliciously and recklessly interfered
with Williams's right to enjoy his property. Id.

*21 Lastly, Defendants contend Williams cannot prove
the requisite state of culpability because they took good
faith efforts to mitigate the noise, including a state-of-
the-art system which automatically monitors the turbine
noise levels and shuts down certain turbines in the event
of a noise exceedence. Again, this is evidence which
Defendants may use to rebut Williams's contention that
Defendants acted recklessly and maliciously, but it is
not determinative. See McElwain v. Georgia-Pacific Corp,
245 Or. 247, 252-254 (1966) (affirming an award of
punitive damages against the operator of a mill where
the defendant took significant remedial steps because they
knew prior to constructing the mill “that the mill would
cause damage to adjoining property”). Therefore, this
portion of Defendants' motion is denied.

D. Injunctive Relief

Defendants argue they are entitled to summary judgment
on Williams's claim for injunctive relief because it is an
“extraordinary remedy” which should be granted only
where the plaintiff cannot be sufficiently compensated
by remedies at law. Alternatively, Defendants contend
an injunction would be inappropriate in this case
because the hardship created by an injunction would be
disproportionate to the benefit resulting to Williams. The
court disagrees.
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In Oregon, the court may award injunctive relief only
where there is a likelihood of substantial and immediate
irreparable injury and there are insufficient remedies at
law to compensate the plaintiff for his or her injury.
G.C. & K B. Inv., Inc. v. Wilson, 326 F.3d 1096, 1107
(9th Cir. 2003). In nuisance cases, an injunction should
not be issued as a matter of course. York v. Stallings,
217 Or. 13, 22 (1959). Instead, whether to issue an
injunction “is subject to the sound discretion of the court.”
Id. The Oregon Supreme Court has also established a
“comparative injury doctrine,” whereby the “court may
refuse an injunction in certain cases where the hardship
caused to the defendant by the injunction would greatly
outweigh the benefit resulting to the plaintiff.” Id.

However, injunctive relief is not an uncommon remedy
in nuisance cases, and by their very nature, nuisance
cases are seldom resolved through legal remedies alone.
Jewett v. Deerhorn Ent., Inc., 281 Or. 469, 479 (1978).
As the Oregon Supreme Court held in Jewett, “[i]t
would be unreasonable to require the plaintiffs to further
endure the nuisance while the defendant experiments”
with cost-effective remedial measures. Id. When issued,
these injunctive remedies must be tailored to remedy the
plaintiff's injury. Lunda, 46 Or. App. at 711. Notably,
injunctive relief must “restrict defendants from operating
[the alleged nuisance] at such times and in such manner
as would unreasonably interfere with plaintiffs' use and
enjoyment of their property.” Id.

Here, the Defendants do not meet their burden of
demonstrating they are entitled to judgment as a matter
of law on Williams's claim for injunctive relief. First,
they cite no evidence suggesting legal remedies would
be sufficient to compensate Williams for his injury in
the event he succeeds at trial. Defendants also fail meet
their burden of showing that imposing an injunction
would result in a burden disproportionate to Williams's
benefit. They produce no testimony, financial analysis, or
other evidence which shows an injunction would be at all
burdensome. Therefore, this portion of their motion for
summary judgment is denied.

Conclusion

For the aforementioned reasons, the court GRANTS
in part and DENIES in part Defendants' Motion for
Partial Summary Judgment and Alternative Request for
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a Daubert Hearing (Dkt. No. 97). The court GRANTS
that motion to the extent it seeks to exclude expert
testimony regarding the causal link between turbine-
produced infrasound and adverse human health effects.
Consequently, because Williams cannot create a genuine
issue of material fact that infrasound impaired his
ability to use and enjoy his land, his nuisance claim
premised on the effects of infrasound is dismissed and the
court GRANTS Defendants' motion for partial summary
judgment on that issue. Williams's nuisance claims based
on noise and vibration remain at issue.

*22  Further, pursuant to Williams's withdrawal of
his nuisance claim based on the flashing lights on the
wind-turbine towers, the court GRANTS Defendants'
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motion for partial summary judgment on that claim. The
court DENIES Defendants' motion for partial summary
judgment on Williams's claims for punitive damages and
injunctive relief. Therefore, this case shall proceed to trial
on Williams's claims for nuisance based on the audible
noise and vibration produced by the Willow Creek wind
turbines, punitive damages, and injunctive relief.

IT IS SO ORDERED.

This 28 ™ day of April, 2016.
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