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COMES NOW Commission Staff by and through its attorneys of record and hereby files 

this Objection to Confidential Treatment in the above-captioned siting proceeding.  On July 2, 

2018, Applicant filed along with its post-hearing brief Recommended Condition 40 and 

Proposed Finding of Fact 65 Confidential.  If a permit is granted and the proposed condition 

included, the condition and Finding of Fact 65 should not be confidential.  The law and public 

policy do not support confidential treatment in this circumstance.  Because of the current status, 

portions of this filing will be made confidential.   

A.  Legal Authority   

Applicant cited no authority in its brief for why the proffered condition should be 

confidential or upon what grounds it would be legal to do so.   

SDCL 15-6-26(c)(7) and ARSD 20:10:01:39 are the bases for confidential treatment of a 

filing before the Commission.  SDCL 15-6-26(c)(7) provides protections to “trade secret or other 

confidential research, development, or commercial information”.  ARSD 20:10:01:42 places the 

burden on the filing party to prove that disclosure of the information would result in material 

damage to its financial or competitive position, reveal trade secret, or impair the public interest. 
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In order to establish good cause, Applicant must show that disclosure will result in a clearly 

defined and serious injury.  Bertelsen v. Allstate Ins. Co., 2011 SD 13, ¶57, 796 NW2d 685.  A 

broad assertion that injury will result is not sufficient.  Id.   

Even if Applicant were to provide sufficient justification for confidential treatment of its 

filing, Applicant has provided no authority for the Commission’s order being confidential. 

B. Argument  

[Begin Confidential] 

In its proposed finding, Applicant cites not to any proprietary document, but to the 

testimony of its witness Neal James as support for the finding.  Mr. James testified to 

observations and opinions from personal experience.  In fact, Mr. James testified that he did not 

have experience with the Vestas 4.2 turbines.1  Therefore, it is clear that his statements do not 

fall under the umbrella of confidential information from the safety manual.  The mere fact that 

ice may form on turbines and could be thrown from the turbine is not proprietary information.  

To the contrary, if a threat to safety does exist, that is the last thing that should be kept from the 

public, as one cannot avoid a threat of which they are unaware.   

[End Confidential] 

C. Conclusion 

Staff objects to the confidential treatment of these conditions and findings.  Staff also 

notes that the footnote in Applicant’s filing alleging that Staff was in agreement with all 

proposed conditions is in error in that Staff did not agree to Applicant’s proposed Conditions 40 

                                                           
1 EH 428:6-7 



and 41.  As Stated in our July 2 filing, Staff takes no position on the confidential condition and 

defers to the landowners on proposed Condition 41.   

Dated this 5th day of July 2018. 
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Kristen N. Edwards 

Staff Attorney  
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