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STATE OF SOUTH DAKOTA )
S

COUNTY OF CLARK )
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Crocker Wind Farm, LLC,

Petitione
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The Clark County Commission
and the Clark County Commissio
acting as the Clark County
Board of Adjustment,
Respondent.

BEFORE: The Honorable C
Cireuit .Court J
Third Cizrcuit,
Clark, South Dal
APPEARANCES:

Mr. Brian Donahoe
Donahoe Law Firm
401 East 8th St.
Sioux Falls, SD

Suilte 215
7103
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Mr. Brett Kcenecke

May, Adam, Gerdes & Thompson
PO Box 160

Pierre, SD 57501

For the Petitioner
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case of Crocker Wind Farm, LLC versus Clark County Board of

MR. KOENECKE: Brett Koenecke for the .
MR. DONAHOE: Brian Donahoe alsc for the

petitioner.

MR. HIEB: Jack Hieb on behalf of the Clark Cou:
entities.

THE COURT: All right. This 1s your motion Mr
Koenecke and Mr. Donahoe, I1'd hear brief argument from vou,

I've reviewed your submissions.

MR. DONAHOE: Thank you, your Honor, I'll be
speaking to the issues.

as we pointed out in our reply brief

relied upon by the County is one from

different standard than our South Dakota Supreme Court has

applied to the issues relating to interpretation of a zoning
32 5 i€ = S N 5 % o S T = = el © el B Y o e SRR
ordinance in a county like Clark County. In our particular

case we've got a situation where there are some

setbacks and those are decided legislatively through the
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distinction because in our system here 1n South Dakocta
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good and public welfare that's protected by a
inance is goin
ommission and then they make a recommendation to

commission and the county commission can acopt
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and g¢ through that pr

finally have a zoning ordinance then any amencments
J

to that are also going to go through that same process. \nd

U

t distinction because when you have language in a

L least 1,000 feet from a residence or a church or

list by implication and that's a statutory interpretation
J 5 P i

at the pot

allowed as

e

ial for the development of a business that's

a conditional use in a Clark County or other
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they as the potential owner and operator of that
business can make a greater distance work, they can increase

f there are specific provisicns in the ordinance
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determination on an individual oOr 51gnt by sight or aa—-hoc

basis that those should be spelled out in the ordinance and
here Clark County knew how to do that and they k%new how to do

it right and they do so but in a completely cgifferent part of
their ordinance and that's cne that deals with concentratec
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sets out the criteria they would ioock at in aetermining

They also set out a way in which those can be reduced. Here
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do that here for what thev cal
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Clark County doe
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Energy Systems or WES types of applications and so Crocker
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iind Farm goes into this process expecting that the only

1 |

thing that they'd have to establish is what's called general

b
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th adjacent properties or uses and in that
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enumerated or spelled out criteria, and I'm paraphrasing, but
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they say we're going
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need to know what it is that would cause you to deny that

w




e

(@)

N
()

processes to decide how to approve a conditional use. In

other words when they say we're not going to deny you based
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on anything that's not spelled out here they can't then
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change what's spelled out, move the gcal post sc to speak 1in

decide these as minimums, they're not going to include
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cemeteries or other things that aren't listed, ana

Clark County Board of Adjustment. And all that is because
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when you adopt or amend these ordinances. And when you do 1t
in that circumstance or situation you do it in a way that's
open and has all of the facts set forth that should apply to
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was a specific objective criteria or basis for the increase
in the setbacks and when we
see it goes from what was 1,000 feet to almost 4,000 feet in
the case of residences and then goes to 1 mile or 5,280 feet,
more than 5 times what had been previously determined to be
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adeguate in that legisliative process for churches, often

times churches will have cemeteries sco it wouldn't make se
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mentioned at the time this was proceedin

seems like there are rights here b
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ing extended to those tha
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are deceased that aren't being given to those that are

living. It doesn't make sense. So -all that comes back to us
here and it's clear the evidence in this case that the
decision was made solely on the basis of an arbitrary

reaction or a capricious reaction to the political pressure
brought by those opposed without application of the

appropriate criteria in this case. Based on tr
several South Dakota Supreme Court cases that say that that

type of a decision is improper, the Hines case versus City of

Miller is one of the key cases that goes through that

1 ~ o o - | . 2 g
anaiysis, there are others. The bottom line is that the
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County can't do what they did here and the shear magnitude of

the increase here is clear evidence that it was arbitrarv and
capricious or at a minimum unlawful because the County board
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And the one last thing I'1l1l




mention is that
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2 Indiana case that's relied upon by
3 that the decibel balance levels for
Z different in that ccunty and there
5} County board to address that and th
5 just whether it was reasonable or n
7 know that they would be subject to
8 that's not our standard in South Da
S it wouldn't be reasonable for us to
10 Clark County that Crocker Wind Farm
11 this significantly greater distance
2 02 they thought was appropriate in Indi

greater than what's recently been d

14 appropriate level of setback by vot
115] you're watching the news you may ha

16 had a referendum or initiated measu
17 up but there was a vote by the citi
18 South Dakota and they decided a hsal
18 three quarters ¢f a mile with no pa
20 doesn't even try to justify it throt
21 that said, your Honcr, we'd ask for

that strikes that decision as excee

Board's you have
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the County is the fact
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start with where he left off. First of a
in e record about what happened in Linc

though I will peint out to the Court that the fact that
icoln County can do what 1t wants with respect to setbacks
for wind turbines is how our system is set up, it's a county

by county situation.

still don't have zoning ordinances at al

for you to put a wind turbine up wherever you wanted to as
long as you either own the land or have the permission who
did to put it up. There are counties like Cliark County that
have passed zoning ordinances which tell you in order to do
that you need to meet certain criteria. What Mr. Donahoe
seems to be arguing to this Court is this, we're not arguing
with the proposition that Clark Cocunty can create a larger
setback, we are simply saying that in order for them fto do it

t=h

effectively

what he's essenti

doing is exactly that

in this case. And the case that I

telling for the

case, it's the Meier case

argument that was made in

Q)

upset over the denial of the permit fo
advance of the hearing basically argued

which was cited

is the not the Hines
in our brief. The
ne people that
¥ a hog coperation in
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5 the trial court allowed them to present evidence under

8 section 1107 which was the general So
7 it went to the Supreme Cour{ primarily on that 1issue which 1s
8 look, if they're going to give us reasons for denying our
9 permit, the only reasons that they can give us have toc be
10 contained in the section on CAFOs and the Supreme Court
11 disagreed, the Supreme Court said no, you read this oxdinance
12 as a whole and the ordinance in that case talked about, in
i3 fact I'11l just quote from the Supreme Court, it says our
14 conclusions are supported by the very concept of a
15 conditional use which is a2 land use which because of its
16 unique nature is compatible with the permittea land unit uses
157 in a given zoning district cnly upon a determination that the
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external effects of the use in relation to the existing and
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planned uses of adjoining property and the neighborhood can
20 be mitigated through impesition of standards and conditions,
21 and they go back and cite to the fact that the zoning
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1ance, the general zoning orainance, the general language

23 of it talked about the morals, standards, health, safety o©
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25 ordinance does. It's almost the same language in Clark
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limited. You can look at the public health, safety, m
and general welfare and the reason that you can is tha
conditional use is not a use permitted by right, it's
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people of the county. His argument is they can't do that.
If they say -- to take his argument to its logical

conclusion, your Honor, what he's saying is if you were to
agree with him, you're going to issue an order telling the
Board that you can never require a setback greater than a

thousand feet where a residence is concerned,
reguire a setback for a cemetery at all

in the ordinance,

basically tell them you

this as long as their footprint is at least 1,000 feet &
from this or that or in the case of cemeteries, you can't

a setback there at all. And I think that runs

contrary to what the Supreme Court said in Meier, what the
said in Meier is that's the Board's job, the Board's job 1
to look at the overall health, safety, and welfare of the
County and they can make whatever, you know, restrictions

they want to in that regard as

inconsistent with the ordinance.

second point, they said we've seized on the

Well we've seized on the word minimum because

ordinance says right essentially in the preamble is

and then in the

standards, more specific part of th
code that talks about wind towers specifically they used t
word at least. So in both cases the ordinance very clearl

you're not going to get any
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1,000 feet to a residence. Even if the Board wanted to,

under this ordinance they can't do it without a written
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agreement from the affected land owner I think is the way

decrease that setback under the ordinance, the peocple of

Clark County have given their Board the authority to decrease

that under certain circumstances. They haven't given it to
them where wind towers are concerned. Undexr that legisiation

3

that they passed they said 1,000 feet is the closest you're

which aren't met in this case. Finally, your Honor, he talks
about an Indiana case is a different ordinance. Well, we
don't have the entire Indiana ordinance, but we cite that

case because we den't have a case directly on point in Scuth

Dakota, however I would suggest that when vyou locok at tha

mean it's the very same issue in that case that we'

with here and there the Indiana ccurt issued & decision that

seems to me to be very similar in what our Supreme Court said

in Melier with respect to the Board's authority in these
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think that is beyond the Court's purview. It's certainly

beyond the Court's purview &t this point in this case when
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for a summary

luSJ\.. L'L.\..,..'.._" Bivu.
THE COURT: "el_i I have Tc agree ‘,’.qr‘," INa’
’ =

LV a L | & 1 3 3 - £ 3 - - ST o £
Mr. Hieb said in tne closing of his argument, essent

job at this point is to decide whether the Board acted wi

its authority in setting the setbacks in which they did
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uncer tne ordinances wWith wnicn they proceeced. L all"T I1ina

that based on my review of the submissions of counsel and
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based on my review of this case. I believe that sumnary
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judgment should be denied, I agree that the setkacks that
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artial summary judgment that's before the Court today.
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Mr. Hieb, ycu may prepare an order, consistent witn this

sion.
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