
STATE OF SOUTH DAKCTA) IN CIRCUIT CCURT
: SS.

COUNTY OF CLARK) THIRD JUDICIAL CIRCUIT
* ** * * * * * *** ** * * * ** * * * * r( ** * * * * * * **

*

cRocKER !,IND FARM, LLC, * 12 CIV 1,1-1,'t
*

Peticioner, *

-vs- *
* RESPOIIDENT'S RESPONSE TO

THE CLARK COUNTY COMMISSION * PETITIONER'S STATEMENT OF
AND THE CLARK COUNTY * ('NDTSPUTED }'ATERIAT FACTS
COMMISSION ACTING AS THE *

CLARK COUNTY BOARD OF *

AD.]USTI,IENT, *
*

Respondent. *
,r

* * * * * * * rr * * * * * * * * !k * * * * * * * )t rr * * )k rk * * *

Pursuant --o sDCL 15-6-56{.c) (2) , the Respondent, C1a:k

County Board of Adjustment ("Board"), responds to Petitioner's

Stat-ement of Undisputed Material Facts as follows:

1. Undisputed.

2. Undisputed.

3. Undisputed.

4. Undisputed.

5. The Board objects to chis paragraph, as 1t sets forth a

legal conclusion rathe: chan a statement of undisputed fact.

The zoning ordinance speaks for itself.

6, Undisputed.

1. Undisputed.

B . Undisputed.

9. Undisputed.
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10. Undispu:ed.

11. Undisputed.

1,2 . Undisput.ed.

13. The Board disputes this statement to the extent the phrase

"prescribed disrances" is meant to suggest that --he Board is

confined to t-he precise distances listed in Section 4.27.X3.

The language of Section 4,21.03 is clear that the distances

are intended as minimum spacrng requirements.

74. Undisputed, but immaierial.

15. Undisputed, but immaterial.

16. Undisputed, bu: immaterial.

1'7 . Undisputed, but j-mmaterial.

18. The Board does not dispute that Section 4.21,03 contains

some of the information that is reguired to obtain a

conditional use permit. However, other considerations

appear throughout the zoning ordi-nance, and the Board/ s

decision-maki-ng on conditional use permi-ts is not confined

merely to the V{ES sections. For i-nstance, SDCL 11,-2-L1 .3

requires the Board to also consider the purpose of the

Ordinance in evaluatj,ng proposed conditional uses. Under

CCZO 53.04.01., the Board may utilize appropriate conditions

and safeguards in granting a conditional use.

L9. The Board objects to this paragraph, as it. sets forth a

Iegal conclusion rather than a statement of undisputed fact.

0018.i270.:rPU ,/ 1

Filed: $lilzAfi 2:27:09 PM CST Clark Gounty, South Dakota 12C1V17400017



20.

2L.

The Board,s response to suMF 9i1B is incorpord-,€d by this

reference.

It is undisputed that Clark Counl-y has chosen to make wind

farms a permitted use with conditions. The ordi-nance states

the criteria for granting such conditional uses, and also

provides that, in granting any conditional- use, :he Board

may prescribe appropriate conditrlons and safeguards. CCZO

53.04. C1. The Board's response to SUIVIF 5118 is incorporated

by this reference.

The Board dlsputes this paragraph. As authorized under the

ordinance, the Board prescribed additional condirions and

safeguards, and it does not appear that Crocker's

application, as drafted, mee:s rhose requirements. (Return,

Ex. B. )

The Board disputes this paragraph, because it improperly

characterizes the Board's findings. The Board/s actual

f indi-ngs read as foLlows:

13. That based upon the size and scope of che project,
related footprint minimizarion, and testimony from
landowners impacted by a currenL wind farm located
in the county and sited wich setbacks of 1,000
feet from existing off-site residences, the proper
setback for this WES shall be 3/ 4 of mile from
exi-sting off-site, non-participat.ingr residences,
measured from tire wall line of che neighboring
principal- building to the base of the WES tower.

1-4. That based upon testimony from those concerned
with the peace and tranquility of Iocal cemeteries
and t.he remains of loved ones, the proper setback
from cemeceries shall be one mile.
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uniformly required of similar uses under similar

circumstances throughout the county." (Return, Ex. A, pg.

111. )

29, Undi-sputed, bu-u incomplete. This f inding was made along

with the Board's findings recited in the response t.o SUMF

L 22. The Board prescribed conditions to ensure

compatibilicy with adjacent properti-es.

30. It is undisputed that the zoning ordinance does not provide

specific criteria for increasing setbacks for wind turbines;

however, che language of Sec--ion 4.2L.03 is clear that the

distances are intended as minimum spacing requirements, and

in granting any conditional use, the Board may prescribe

appropriate conditions and safeguards. The Board's response

to SUMF 5l1B is incorporated b\, :hj-s reference.

31 . Undisputed.

32. Undisputed.

33. Undisputed.

34. Undisputed.

35 . Llndisputed.

36. Undisputed, bu-- immateri-a]. The language of Secrion 4.21.03

is clear that the distances are intended as minlmum spacing

requirements, and i-n granting any conditional use, the Board

may prescrj-be appropriate condltions and safeguards.

37. Undisputed.
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38. The Board objects to this paragraph. The Board/s substantive

decisj.on-maklng on the proper conditions for che conditional

use permj-t should not be revisited in this appeal, or as

part of petitioner's motion. "Certiorari cannot. be used to

examine evidence for the purpose of determining lhe

correctness of a finding . ." Hines V. Eqafd of

Adiustment of Citv of Mi1ler, 2044 S.). 13, ql 10, 675 N.I{.2d

23t, 234; see also Grant Cnty. Concerned Citizens v. Grant.

Cntv. Bd. of Adiustment, 20L5 S.D. 54, 11 21., 866 N.W.2d 1491

L51 (factual determinatj-ons are properly resolved by the

Board) . The Board also disputes this paragraph, because it

attempLs to narrow the Board's deci-sion-making to

capitulating to t.he desires of the neig,hbors rather than

consj-dering the CCZO. The neighbors' testimony played a

part in the Board's deci-sion-making, but the Board is

entitled to qive that testimony such weight as it desires.

Grant Cnty. Concerned Citizens, at 51 38, 866 N.W.2d at 162-

63. The Board's factual fi-nding discfoses other concerns

related to the size and scope of the project and footpri-nt

minimization:

13. That based upon the size and scope of the project,
related footprint minimization, and testimony from
landowners impacted by a current wind farm located
in the county and siLed with setbacks of 1,000
feei: from existing off-site residences, Lhe proper
setback for this WES shall be 3/4 of mile from
existing off-site, non-parti-cipating residences,

00184270.r,rPD / 1

Filed: 81312017 2227:09 PM CST Clark County, South Dakota 12ClV17{00017



measured from tire wall line of the neighboring
pri-ncipal bullding to the base of the WES tower.

(Ex. J. )

Dated .,his 3'd day of August, 2A11 .

RICHARDSCN, hJYLY, I/iISE, SAIJCK
& HIEB, LLP

BV /s/ Zacharv Vg. eete
Attorneys for Respondent

One Court Street
Post Cffice Box 1C30
Aberdeen, SD 57402-1030
Telephone No . 605-225-6310

CERTIFICATE OF SERVICE

The undersigned, one of the att.orneys for respondent,
hereby certifies that on the 3'd day of August, 201-1, a true and
correct copy of RESPONDENT'S RESPONSE TO PETITIONER'S STATEUENT
OF UIIDISPUTED !{ATERIAI FACIS was served electronically through
the Odyssey f j-l-e and serve system on:

(brettGmayadam. net)
Ivlr. Brett Koenecke
May, Adam, Gerdes & Thompson, LLP
Atcorneys at Law

( brianG donahoelawf i rm . com)
Mr. Bri-an Donahoe
Donahoe Law Firm, P.C.

/s/ Zacharv W. Peterson
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