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L INTRODUCTION AND QUALIFICATIONS

Please state your name and business address.
Jon Thurber, Public Utilities Commission, State Capitol Building, 500 East Capitol
Avenue, Pierre, South Dakota, 57501,

By whom are you employed and in what capacity?

| am a utility analyst for the South Dakota Public Utilities Commission ("Commission”). |
am responsible for analyzing and presenting recommendations on utility dockets filed
with the Commission that best serves the public interest.

Please describe your educational and business background.

| graduated summa cum laude from the University of Wisconsin — Stevens Point in
December of 2006, with a Bachelors of Science Degree in Managerial Accounting,
Computer Information Systems, Business Administration, and Mathematics. My
regulated utility work experience began in 2008 as a utility analyst for the Commission.
At the Commission, my responsibilities included analyzing and testifying on ratemaking
matters arising in rate proceedings involving electric and natural gas utilities. In 2013, |
joined Black Hills Corporation as Manager of Rates. During my time at Black Hills
Corporation, | held various regulatory management roles and was responsible for the
oversight of electric and natural gas filings in Wyoming, Montana, and South Dakota. In
July of 20186, | returned to the Commission as a utility analyst. | have provided written
and oral testimony on the following topics: the appropriate test year, rate base,
revenues, expenses, taxes, cost allocation, rate design, power cost adjustments, capital

investment trackers, and PURPA standards.

i URPOSE OF TESTIMONY

—

What is the purpose of your direct testimony?

The purpose of my direct testimony is to provide and explain Commission Staff's position
regarding the complaint by Juhl against NorthWestern {collectively referred to as the
"Parties”) with respect to establishing a proper avoided cost for three purchase power
agreements ("PPA"). Commission Staff will address the following issues presented by
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the Parties and provide a recommendation to the Commission to resolve this contractual

dispute:

e Whether Juhl is currently bound by a legally enforceable obligation (‘LEO"), and
if so, when that LEO commenced and what impact that has on the avoided cost
calculation?

+ What is the appropriate methodology to calcutate NorthWestern's avoided cost
that will determine the basis for the rate NorthWestern must pay Juhl for its

electricity made available from qualifying facilities?

First, | will introduce the other Commission Staff witness, Kavita Maini, and identify the
topics she will discuss. Second, | will discuss the regulatory framework for qualifying
facilities under the Public Utility Regulatory Policy Act of 1978 (‘PURPA”). Third, | will
provide an overview of the Parties' avoided energy cost methodologies within the
context of FERC and Commission policy. Fourth, | will discuss whether Juhl has
established a LEQ, and if so, when that LEO commenced. Finally, | will discuss the
proper carbon compliance costs to include in the avoided cost.

. INTRODUCTION OF WITNESSES

Who will be testifying on behalf of Commission Staff in this docket and what will
they be discussing?

Commission Staff will have Ms. Kavita Maini discuss the appropriate methodology to
calculate NorthWestern’s avoided energy, capacity, and interconnection costs. Ms.
Maini also discusses the incremental wind integration costs the Juhl projects will impose,
and presents an alternative avoided cost methodology for Commission consideration.

V. REGULATORY FRAMEWORK FOR QUALIFIED FACILITIES UNDER PURPA

Please provide some background regarding the relevant Sections of PURPA for

\ this docket.

PURPA was passed as part of the legislation known as the National Energy Policy Act.
Under Sections 201 and 210, PURPA encouraged development of certain small power
production and cogeneration facilities known as qualifying facilities (“QF"). Section 210
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requires electric utifities to (1) purchase from qualifying facilities any energy and capacity
which is made available, (2) to sell to any qualifying facility, and (3} to interconnect with
the qualifying facility. The Federal Energy Regulatory Commission ("FERC") issued
regulations implementing PURPA Sections 201 and 210, including 18 CFR 292.304 (a}

regarding the rates for purchase:

(1) Rates for purchases shall:
(i) Be just and reasonable to the electric consumer of the electric utility and in the
public interest; and
(i) Not discriminate against qualifying cogeneration and small power production
facilities.
(2) Nothing in this subpart requires any electric utility to pay more than the avoided
costs for purchases. (emphasis added)

Avoided costs are defined by the FERC as the incremental costs of electric energy,
capacity, or both, which, but for the purchase from the QF, such utility would generate
itself or purchase from another source." The primary point of contention in this docket is
the determination of the cost NorthWestern can avoid by obtaining energy and capacity
from Juhl's projects.

Which FERC Order adopts regulations that implement Section 210 of PURPA?
FERC Order 692 adopts regulations that implement Section 210 of PURPA.

Does the FERC provide an interpretation of an electric utility’s obligation to
purchase all electric energy and capacity made available from qualified facilities
with which the electric utility is directly or indirectly connected under PURPA in
Order 697

Yes. Except under certain specific circumstances, the FERC reiterates this purchase
obligation mandated by PURPA. However, the FERC does provide some clarifying
comments on how much utilities should pay for energy and capacity if the power is not

required to meet its total system load:

18 CFR 292.101(b)(6)
% See Exhibit_JPT-1 for FERC Order 69.
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“A qualifying facility may seek to have a utility purchase more energy or capacity
than the utility requires to meet its total system load. In such a case, while the
utility is legally obligated to purchase any energy or capacity provided by a
qualifying facility, the purchase rate should only include payment for energy or
capacity which the utility can use to meet its total system load. These rules
impose no requirement on the purchasing utility to deliver unusable energy or
capacity to another utility for subsequent sale.™

| will reference this interpretation by the FERC in other areas of my testimony as |
believe this guidance will help the Commission resolve some areas of contention.

Did the Commission initiate an investigation of the implementation of the FERC’s
PURPA rules?

Yes. While the FERC issued regulations adopting PURPA sections 201 and 210, the
state regulatory commissions are responsibie for implementing PURPA QF regulations
consistent with FERC regulations. The FERC rules require state public utility
commissions to set rates for the host utility to purchase power from a QF.

In Docket F-3365,* the Commission investigated how the FERC rules should be
implemented in South Dakota. | have listed some of the relevant findings that relate to
this docket below:

s The rates for purchases from a QF with a design capacity of more than 100 KW
should be set by contract negotiated between the QF and the electric utility. The
Commission agrees with the recommendations of all parties that the Commission
should play a minimal role in the negotiation of such contracts, a role limited to
resolving any contract disputes which arise between the parties.

« Distinguishing between rates for purchases fixed by contract with a duration of
less than 10 years (“short-term contract”) and rates for purchases set by contract
with a duration of 10 years or more (*long-term contract”).

+ The capacity credits included in long-term contracts should be made constant
over the duration of the contract.

» Both short-term and long-term contracts should include an energy credit based
on the average hourly incremental avoided costs calculated over the hours in the
appropriate on-peak and off-peak hours as defined by the utility.

® Federal Register Vol. 45 No. 38, page 12219.
* See Exhibit_JPT-2 for the Order from Docket F-3365.
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The Commission finds that 18 C.F.R Section 292.306 requires each QF to pay
“any interconnection costs which the State regulatory authority ... may assess
against the qualifying facility on a non-discriminatory basis with respect to other
customers with similar load characteristics”. The Commission finds that an
assessment of interconnection costs can only be made on a case by case basis.

The interconnection costs should be levelized over the life of the facility. To
require a QF to pay the entire cost of interconnection up front might present tco
great a financial obstacle, and tend tc discourage development of cogeneration
and small power production.

The capacity credits to be included in any purchase rates, whether contractual or
otherwise, should be based on capacity actually avoided, and if the purchase
does not enabie a utility to avoid capacity costs, capacify credits should not be

allowed. (emphasis added)

The Commission does not read the FERC’s rules to permit a utility to pay
capacity costs where none are avoided. To do so would have the effect of
requiring the utility to pay twice for the same capacity and would thus impose
added and unnecessary costs on the utility’s other customers, contrary to clear
congressional and FERC intent.

Are there any other past Commission decisions that provide guidance on

implementing PURPA and determining an appropriate avoided cost?

In Docket EL11-006, In the Matter of the Complaint by Oak Tree Energy, LLC against

NorthWestern Energy for Refusing to Enter into a Purchase Power Agreement, the
Commission issued findings® in 2013 on many of the same PURPA issues that are
present in this docket. While the facts and circumstances of this docket may be slightly
different than Docket EL11-006, | believe the following rulings are instructive:

Given NorthWestern's status as a vertically integrated utility with predominant
reliance on its own internal generation at this time, the hybrid method employed
by NorthWestern is the proper method to calculate avoided costs for
NorthWestern's South Dakota system.

The appropriate contract term for the Project is 20 years.

Levelized avoided cost values are the appropriate values to use because they
will produce a stable price that will betier enable Oak Tree to finance the project.

® See Exhibit_JPT-3 for the Amended Final Decision and Order for Docket EL11-0086.
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» The renewable energy credits associated with the Project should remain with
Qak Tree. Qak Tree will have access to the REC markets, and Oak Tree can
market its RECs as it deems in its best interest,

» The inclusion of carbon costs in the avoided cost calculations is not justified at
this time due to the absence of any legislation that seems likely to pass that
would establish such costs and is therefore too speculative to warrant inclusion in
the avoided cost.

« The proper natural gas and electric market rates to use in the hybrid method
reflect market conditions and projections as of February 25, 2011, the date on
which a LEQO was created.

¢« Qak Tree is entitled to a capacity credit for the facility’s output commencing with
the Project’s coming online with the capacity value equal to 20% of the Project's
after-losses capacity of 18.915 MW. The 20% value is the appropriate
percentage since NorthWestern is a member of the Midwest Reliability
Organization (MRO), and as of the LEO date of February 25, 2011, the MRO
accredited wind energy facilities at 20% of their rated capacity.

Why is it difficult for Parties to agree on a proper avoided cost?

The definition of avoided cost is straightforward, but it can be difficult for Parties to agree
on the costs an electric utility will avoid over a long period of time because it is an
estimate based on forecasts. The estimate of future avoided energy costs over a long-
term contract is primarily dependent on underlying assumptions about fuel and electricity
market cost forecasts, and there are many different forecasts that stakeholders can use
that yield significantly different avoided energy cost forecasts.

Why is it important to establish a rate for purchase that does not exceed
NorthWestern’s actual avoided cost?

NorthWestern’s customers will ultimately be responsible for paying the rate for purchase
ordered by the Commission. A fixed-price, long-term PPA effectively transfers much of
the financial risk of the QF project from the developer to NorthWestern's customers.
NorthWestern’s customers will be harmed by significant and unnecessary costs if the
purchase rate exceeds NorthWestern's actual avoided cost.
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V. OVERVIEW OF AVOIDED ENERGY COST METHODOLOGIES

Please summarize NorthWestern’s avoided energy cost methodology.
NorthWestern utilizes a production cost modeling approach to estimate its avoided cost.
Using PowerSimm software, Northwestern models its costs of its generation on an
hourly basis over a twenty year period with and without Juhl's projects to determine their
effect on NorthWestern's supply portfolio. The avoided cost is evaluated for the three

following dispatch conditions:®

1. When the portfolio is short energy (i.e. generation is less than load) and is
purchasing from the market, the avoided energy cost is the market purchase
price of electricity that NorthWestern would otherwise have purchased,;

2. When the portfolio is long energy (i.e. generation is greater than load) and the
market price is higher than the variable cost of the highest economically
dispatchable resource used to serve load, the avoided energy cost is the
variable cost of the highest dispatchable resource serving lead; and

3. When the portfolio is long energy and the market price is lower than the variable
cost of any dispatchable resource, the avoided energy cost is zero because
NorthWestern does not need to purchase from the market and it cannot back

down its must-run generation units.

| will refer to dispatch condition 3 above as the minimum generation dispatch condition.
Flease see the direct testimony of Commission Staff witness Kavita Maini for more
details regarding NorthVWestern’s avoided energy cost methodology.

Please summarize Juhl's avoided cost methodclogy.

Juhl developed a differential revenue requirement analysis to estimate NorthWestern's
aveoided cost. Juhl used the PROMOD simulation model and Ventyx Advisors data set
to forecast NorthWestern's system dispatch including and excluding Juhl's projects.
Market purchase and sales were included as dispatch options in the analysis. According
to Juh! witness Roger Schiffman, during hours when NorthWestern’s system requires
additional energy, the simulation assigns incremental costs for the energy based on
forecasted Southwest Power Pool (“SPP") market prices. During hours when
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NorthWestern's system is long on energy, the simulation allows the excess to be sold
into the SPP market based again on forecast hourly SPP market prices.” Please see the
direct testimony of Commission Staff witness Kavita Maini for more details regarding

Juhl's avoided energy cost methodology.

What avoided energy cost methodology did the Commission approve in Docket
ELL11-0067

In Docket EL11-008, the Commission approved the hybrid method recommended by
NorthWestern rather than a market price method recommended by Oak Tree Energy,
LLC (“Oak Tree").

The hybrid method was described as a combination of the Component/Peak method and
the Market Estimates method. This method estimated avoided energy costs for various
levels of purchases based on multi-year average historical trends of hourly proportional
contributions of baseload generation and wholesale market purchases. The average
proportional contribution factors were combined with forecasted incremental baseload
production costs and forecasted wholesale market prices to develop the estimated
avoided energy costs. As a result, the hybrid method accounted for NorthWestern's
actual generation portfolio and reflected both generation costs and market purchase
costs in the calculation of avoided energy costs.

QOak Tree’s avoided cost estimate used a long-term market price forecast from Black &
Veatch and applied this forecast to the expected hourly output of its project. The market
approach did not consider when NorthWestern's internal generation was sufficient to
cover its system needs, and assigned market prices to all energy produced by Oak Tree
regardless of whether NorthWestern was long or short energy.

Which of the Parties’ method is more similar to the hybrid method?
NorthWestern's production cost modeling approach is more simitar to the hybrid method
approved by the Commission in Docket EL11-006. North\Western has since refined its
method to more precisely analyze hourly dispatch conditions through the use of
PowerSimm, but continues to estimate its avoided energy cost using a combination of

® See the direct testimony of NorthWestern witness Luke Hansen, Pages LPH-10 through LPH-11.
" See the direct testimony of Juhl witness Roger Schiffman, Page 36.

8
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market purchases and the variable cost of internal generation, depending on its dispatch

position.

Q. Do you agree with how NorthWestern is addressing the minimum generation
dispatch condition?

A. Yes, | agree that there should be no avoided energy cost payment assigned to the

minimum generation dispatch condition. NorthWestern’s avoided cost methodology
associated with the minimum generation dispatch condition is consistent with the
FERC's purchase obligation implementation in Order 69. Since utilities cannot curtail

- purchases of QF energy for general economic reasons, the FERC has indicated that
parties may negotiate avoided costs with light loading periods in mind, and these
conditions often are incorporated into PPAs.®

Q. Please provide your analysis of FERC Order 69 as it relates to the minimum
generation dispatch condition.

A See below for FERC's purchase cbligation implementation from Order 69, followed by
my analysis:

*A qualifying facility may seek to have a utility purchase more energy or capacity
than the ulility requires to meet its tofal system load.”

During light loading periods, Juhl is seeking to have NorthWestern purchase
more energy than it needs to meet its total system load. Through the use of the
minimum generation dispatch condition, NorthWestern’s avoided cost
methodology limits payment to only the energy that is used to meet its tofal
system load. Without that condition, NorthWestern's avoided cost methodology
would not include any protections from a QF that seeks to have NorthWestern
purchase more energy than it requires for its total system load.

“In such a case, while the ulility is legally obligated fo purchase any energy or
capacity provided by a qualifying facility, the purchase rate should only include

® See Idaho Wind Partners 1, LLC, 143 FERC 1 81,248 (2013); fdaho Wind Partners 1, LLC, 140 FERC
61,219 (2012); Entergy Services, Inc., 137 FERC § 61,199 (2011).

9
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payment for energy or capacity which the utility can use to meet its total system
load.”

As Commission Staff witness Kavita Maini also discusses, NorthWestern is a
relatively small utility with adéquate energy resources to serve its total system
load. Specifically, NorthWestern has approximately 125 MWs of nameplate wind
generation resources and approximately 224 MWs of nameplate coal generation
resources through ownership and PPAs. The baseload coal generation
resources have must run provisions that total 81 MWs. NorthWestern's total
system peak is approximately 305 MWs, average load is approximately 185
MWs, and minimum load is approximately 107 MWs. With Juhf’s projects,
NorthWestern's wind generation resources would increase to approximately 185
MWs of nameplate capacity, which would be approximately equal to
NorthWestern's average system load during hours when the wind resources are

generating near maximum capacity.

As more wind generation resources are put on NorthWestern's system, minimum
generation dispatch conditions will cccur more frequently when the wind blows
during low load, low market price hours. During these hours, NorthWestern is
not able to use any of Juhl's energy to meet its total system ioad, and the energy
has no value to NorthWestern's system.

“These rules impase no requirement on the purchasing utility to deliver unusable
energy or capacity to another utifity for subsequent sale.”

NorthWestern is not required to sell Juhl's unusable energy during the minimum
generation dispatch condition to the market. Juhl modeled its energy output
during the minimum generaticon dispatch condition as a sale into the SPP market,
and | believe that is not consistent with FERC'’s purchase obligation
requirements. In addition, it is not in the public interest to promote policies that
encourage utility’s to obtain energy resources in excess of its system load.
NorthWestern's customers would ultimately pay this unnecessary, unjustified

cost.

10
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What concerns do you have about Juhl's avoided energy cost methodology?
Juhl's differential revenue requirement method assigns market prices to all energy
produced by Juh! regardless of whether NorthWestern was long or short energy. As
previously stated, the FERC definition of avoided cost is the incremental costs of electric
energy, capacity, or both, which, but for the purchase from the QF, such utility would
generate itself or purchase from another source. Juhl's method did not reflect
NorthWestern's cost to generate energy in the hours it is not required to purchase from
another source. By using market price in the hours where NorthWestern's owned
generation has a lower variable cost, Juhl's estimation of avoided energy cost is

overstated.

As a vertically integrated utility company, NorthWestern does not rely on the market for
all of its purchases. NorthWestern's customers are currently paying retail rates that
recover significant generation resource investments. These investments in generation
limit NorthWestern's customers’ exposure to market price risk by capping the cost of
energy at the variable cost of NorthWestern’s owned generation facilities. While Juhl's
avoided cost methodology may be appropriate for a utility in a deregulated electricity
market, it does not properly reflect the avoided energy cost of a vertically integrated

electric utility.

In addition, Juhl's avoided energy cost methodology does not limit payment to the
energy that NorthWestern can use to meet its total system load. By including sales as a
dispatch opticn in Juhl's differential revenue requirement analysis, North\Western is
effectively serving as a market brokér for Juhl, and NorthWestern's customers are taking
on the market price risk for energy that provides no service value. Under Juhl's
proposed avoided cost methodology, in theory, there could be an unlimited number of
QF developers that could obligate NorthWestern to purchase unlimited amounts of |
energy at forecasted SPP market prices that would not be needed to meet
North\Western's load. Failihg to limit payment to only energy that is used to meet
NorthVWestern’s total system load is inconsistent with FERC's interpretation of the
PURPA purchase obligation, and would not be just and reasonable to NorthWestern’s

customers.

11
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Which of the Parties’ avoided energy cost methodology is consistent with FERC
and Commission policy?

NorthWestern’s production cost methodology is consistent with FERC and Commission
policy, and Commission Staff recommends NorthWestern's method for calculating the

avoided energy cost.

VL. LEO ESTABLISHMENT

Please define LEO,
Under 18 CFR 292.304(d), FERC regulations allow each QF to have the option to either:
(1) provide energy as the QF determines such energy to be available for such
purchases, in which case the rates for such purchases shall be based on the
purchasing utility's avoided costs calculated at the time of delivery; or
(2) provide energy or capacity pursuant to a LEO for the delivery of energy or capacity
over a specific term, in which case the rates for such purchases shall, at the option of
the QF exercised prior to the beginning of the specified term, be based on either:
(i) The avoided costs calculated at the time of delivery; or
(i) The avoided costs calculated at the time the obligation is incurred.

According to FERC Order 69, FERC used the term LEO to prevent a utility from
circumventing the requirement that provides capacity credit for an eligible QF merely by
refusing to enter into a contract with the qualifying"facility. FERC has not defined what
constitutes a LEO. Instead, FERC has provided state regulatory commissions the
flexibility to define the requirements of a LEO consistent with PURPA and FERC
regulations. The Commission has not defined what constitutes a LEO, but currently has
a rulemaking pending regarding the requirements for establishing a LEO in Docket
RM13-002.

Why is a LEO significant?

If a QF elects to sell its power pursuant to a LEQ, PURPA requires that rates paid to the
QF be set at the utility's avoided costs at the time the LEO is established. The
underlying assumptions and forecasts to calculate the utility’s avoided costs are based
on the date the LEO is established.

12
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What positions have the Parties taken regarding a LEO?
Juhl believes the LEQ should run from the date negotiations ended, which is April 4,
2016.° NorthWestern does not believe a LEC has been created at all.™

Has Commission Staff previously taken a position on the requirements for
establishing a LEO?

Yes. In Docket RM13-002, Commission Staff submitted draft rules'™ for consideration by
interested parties and the Commission. The draft rules were developed by Commission
Staff based on initial comments in the rulemaking, and interested parties were allowed
two rounds of comments on Commission Staff's proposed rules. While parties
requested clarifications and language modifications to the rules, none of the comments
received on the draft rules requested that any of the five requirements proposed be

eliminated.

Did Juhl and NorthWestern submit comments in Docket RM13-0027?

Yes. Juhl submitted reply comments on March 2, 2016." In the conclusion on Page 12
of Juhl's reply comments, Juhl requested that the Commission allow the rules to stand
as drafted by Commission Staff. NorthWestern submitted comments in the rulemaking
as well, and NorthWestern’s position on the requirements of establishing a LEO has not

changed from the rulerhaking.

Is Juhl's position on the requirements for establishing a LEO in this docket
consisteht with its position in Docket RM13-0027?

No, it is not. The rules that Juhl supported in Docket RM13-002 had five requirements to
meet in order to establish a LEQ. Based on responses to discovery in this complaint,
Juhl has asserted that the LEQ was established on the date negotiations ended. ltis
unclear if Juhl believes there are other requirements a QF would need to meet to
establish a LEO.

® See Exhibit_JPT-4 for Juhl's response to Commission Staff Data Request 1-9.

1% See the direct testimony of NorthWestern witness Bleau LaFave, Pg. 8, line 7, through Pg. 10, line 11.
" See Exhibit_JPT-5 for the draft rules recommended by Commission Staff.

12 See Exhibit_JPT-6 for Juhl's reply comments in Docket RM13-002.

13
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Did Commission Staff try to understand why Juhl modified its position on the
requirements for establishing a LEO from Docket RM13-0027

In Data Request 3-1,"® Commission Staff asked Juhl to explain whether it continues to
support the LEQ rules as drafted in Docket RM13-002. Juhl's witness Corey Juhl
responded that “given the Commission has yet to adopt the proposed rules, it is unclear
why Juhl's support of the proposed rules, or lack thereof, has any bearing on this
proceeding or the Juhl projects at issue in this proceeding.”

The requirements to establish a LEQ is an issue in this proceeding as NorthWestern
disputes Juhl's assertion that it established a LEQ on April 4, 2016. Through this
complaint, it appears that Juht is considering electing to sell its power through a LEOQ.
The establishment of a LEO has “bearing on this proceeding.” Unfortunately, Mr. Juhi's
answer to Commission Staff Data Request 3-1(b), and Juhl's testimony, did not clearly

define its position on what constitutes a LEO.

Are the draft rules proposed by Commission Staff reasonable requirements for
establishing a LEO?

Yes. When discussing factors affecting rates for purchases in Order 69, the FERC
stated that:

“if a qualifying facility offers energy of sufficient reliability and with sufficient
legally enforceable guarantees of deliverability to permit the purchasing electric
utility to avoid the need to construct a generating plant, to enable it to build a
smaller, less expensive plant, or to purchase less firm power from another utility
than it otherwise would have purchased, then the rates for purchases from the
qualifying facility must include the avoided capacity and energy costs.”"*
(emphasis added)

The requirements provided in the draft rules are necessary for a QF to guarantee
delivery, and provide sufficient commitments from a QF to obligate itself to sell electricity
to the utility. Since no party in Docket RM13-002 contested any of the five requirements,
Commission Staff believes the draft rules provide reasonable requirements for
establishing a LEO. '

'3 See Exhibit_JPT-7 for Juhl's response Commission Staff Data Request 3-1.

14
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Q. Did Juhl meet all five requirements in the draft rules by April 4, 2016, to establish a

LEO as recommended by Commission Staff in Docket RM13-0027

A. No. | will provide Commission Staff's interpretation of whether Juhl met each of the five

requirements below:

(1) The qualifying facility, if it has a net power production capacity of 500 kKW or more,
has notified the public utility of its status as a qualifying facility at least 90 days prior,
pursuant to 18 C.F.R 292.207(c)(2),

On Page 3 of Juhl's complaint, Juhl asserts that it provided copies of the FERC Form
556 for each of the three wind projects to the Commission and NorthWestern.
NorthWestern admitted that Juhl previously provided these forms in its response to
Juhl's complaint. The Commission received a copy of this certification on October
13, 2015. Commissicn Staff will submit discovery regarding the specific day Juhl
provided this form to NorthWestern, but it appears Juhl met this requirement in
October 2015.

(2) The qualifying facility has entered into an interconnection agreement or the
interconnection process is delayed as a result of a dispute that has been filed with

the proper jurisdiction;

According to Juhl's response to Commission Staff Data Request 3-1(a), Juhl had not
entered into an interconnection agreement as of November 15, 2016, and Juhi did
not anticipate completing the interconnection process until January 31, 2017, In
addition, Juhl did not indicate any issues with the interconnection process in the
dispute filed on June 23, 2016. Juhl did state on November 15, 2016, in response to
Commission Staff Data Request 3-1(a), that NorthVWestern has been considering
Juhl's interconnection request for 416 days as of the date of that response. In
response to Commission Staff Data Request 3-2(a)'®, Juhl noted that “SPP has
received all of the required information and data related to the Affected System
Study Agreement and Juhl expects to receive results by or before 1/31/2017." With
the information provided by the Parties, it is difficult to tell if the delay is attributabie

" Federal Register Vol. 45 No. 38, page 12228.
'® See Exhibit_JPT-8 for Juhl’s response to Commission Staff Data Request 3-2.
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(3

(4)

5

to NorthWestern's interconnection process or the SPP’s interconnection process.
Juhl does not have an interconnection agreement, and Juhl has not filed a dispute
with the Commission regarding the interconnection process. Therefore, Juhl has not

met this requirement.

The public utility has failed fo provide the avoided cost information required by 18
C.F.R. 292.302 or the qualifving facility has filed a dispute of the public utility’s

avoided cost information with the Commission,

Juhl met this requirement on June 23, 2016, when it fited this complaint against
NorthWestern with respect to establishing a proper avoided cost for three purchase

power agreements.

The qualifying facility has offered a signed powér purchase agreement fo the public
utility that includes the following:
a. A purchase price based on the qualifying facility’s estimate of the public
utility's avoided cost;
b. A reasonable date or range of dates for commencement of delivery of the
energy or capacity, or both;
¢. The length of the contract; and
d. Other terms and condifions that would be reasonable in the industry;

While Commission Staff does not have documentation that Juhl specifically offered a
signed purchase agreement, there is agreement by the Parties that Juhl offered a
purchase price based on Juhl's estimate of NorthWestern's avoided cost, provided a
range for the commencement of delivery of power from December 2017 to
December 2018, and éﬁered a 20 year contract. The Parties also noted that they did
not anticipate that the non-rate terms and conditions of the contract will prevent an
agreement. Juhl appears to have met the intent of this requirement no later than
April 4, 20186.

The qualifying facility has shown that it has made significant progress foward
bringing the qualifying facility into existerice by providing:

16
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a. A list of any permits that are needed for the facility to be operational and
documentation that it has completed or started the process to obtain the
permits;

b. A description of the site of the project and documentation that it has acquired
or is in the process of acquiring the land or any necessary easements or
options;

¢. The amount of financing that is needed and documentation that it has
acquired financing or its plan for acquiring financing, and

d. - A description of any owners, empioyees, or consuftants’ qualifications to
construct and operate the qualifying facility.

Commission Staff's primary concern with Juhl's ability to bring all three of its QFs into
existence is the fact that Juhl was denied a conditional use permit by the Davison
County Commission for the Davison project. In response to Commission Staff Data
Request 2-2,"® Juh! stated the Davison County Wind Project is still in the process of
completing various development milestones. Juhi also indicated that it would be
resubmitting a permit application after the County has adopted their new “Wind
Energy Ordinance,” which is expected to be in place by January 15, 2017. There
have been instances of local opposition to siting wind facilities in South Dakota that
have caused delays in construction. | do not believe it is appropriate to assume
approval of a project without the proper permits from the appropriate local

governments.

In Juhl's response to Commission Staff Data Request 2-5," Juhl provided the
current status of each permit needed for the QFs to become operational. Some
progress has been made towards bringing the projects into existence, but it is
questionable whether Juhl could obligate itself to deliver energy and capacity on April
4, 2016, from the Davison and Aurora project when Juhl had been denied a County
conditional use permit for the Davison project, and it had not obtained any of the
necessary permits for the Aurora project.

'® See Exhibit_JPT-9 for Juhl's response to Commission Staff Data Request 2-2.
7 See Exhibit_JPT-10 for Juhl's response to Commission Staff Data Request 2-5.
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Please summarize Commission Staff’s position on whether Juhl established a
LEO on April 4, 20167

Based on the five requirements for establishing a LEO as set forth in the draft rules
recommended by Commission Staff and supported by Juhl in Docket RM13-002, Juhl
did not establish a LEQ on April 4, 20186. First of all, Juhl did not file a dispute regarding
the avoided cost with the Commission until June 23, 2016. Second, Juhi has not
entered intc a transmission interconnection agreement or filed a dispute with the
Commission regarding the interconnection process. Third, while progress has been
made in obtaining some of the permits necessary for the QFs to become operational,
Commission Staff questions whether Juhl could obligate itself to deliver energy and
capacity on April 4, 2016, from the Davison and Aurora project when it had been denied
a County conditional use permit for the Davison project, and it had not obtained any of
the necessary permits for the Aurora project. Commission Staff does not believe a LEO

has hbeen established.

VI. CARBON COMPLIANCE COSTS

What are carbon costs? _
Carbon costs are the estimated future costs associated with the regulation of CO,

emissions from electric generation facilities.

What are the Parties positions on including carbon costs in the avoided cost
estimate?

NorthWestern believes it would not be appropriate to arbitrarily include an unknown
carbon cost that NorthWestern customers may or may not avoid in the future.®

In the direct testimony of Juhl's witness Roger Schiffman, he stated, “"Given the Clean
Power Plan ("CPP”) rules developed by the EPA, and given NorthWestern's approach
taken in power supply and resource planning analyses, it is appropriate to reflect a
carbon cost component in the avoided cost.”"® Juhl's wind projects produce carbon-free
energy, and Juhl helieves the projects will help NorthWestern in its CPP compliance

activities.

* See the direct testimony of NorthWestern witness Bleau LaFave, Pg. BJL-21, line 17, through BJL-22,

ling 9.
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Juhl recommends increasing the levelized avoided cost by $11.63 per MWh to reflect the
inclusion of CO, compliance costs. Juhl asserted that it used the ICOZ price forecast
recently developed by NorthWestern in its Montana Power Supply study, and assumed
that fifty percent of the carbon cost, expressed on a $/MWh basis, would flow through to
energy prices. Mr. Schiffman stated that fifty percent of the carbon cost “is a very
conservative assumption, as it effectively assumes that efficient natural gas-fueled
resources always set marginal energy prices in SPP, so the carbon pricing component
would be reflective of CO2 compliance costs for a natural gas-fueled combined-cycle

resource.”

Has the Commission previously ruled on including carbon compliance costs in a
utility's avoided cost?

Yes. As previously stated, in Docket EL11-006, the Commission decided that carbon
compliance costs were too speculative to warrant inclusion in the avoided cost.

What is the current status of the CPP?

On February 9, 2016, the U.S. Supreme Court stayed implementation of the CPP
pending judicial review. On September 27, 2016, oral arguments were heard on the
CPP before the U.S, Court of Appeal for the District of Columbia Circuit. The loser is
likely to appeal the decision to the U.S. Supreme Court. With the current political
climate, it is unlikely the Supreme Court will uphold the CPP in its entirety. Commission
Staff believes the future of the CPP is uncertain and may never be enforced.

How were carhon costs modeled in NorthWestern’s 2014 Integrated Resource
Plan?

In response to Commission Staff Data Request 3-1, NorthWestern responded that it
reflected the CPP as a sensitivity analysis in its 2014 Integrated Resource Plan.
NorthWestern stated that “the impact of EPA’s proposed 111(d) CO2 reductions is still
largely unknown... Because this now relevant uncertainty poses risk to NorthWestern's
resource fleet, Ascend included CO; risk in its analysis.”

"9 See direct testimony of Juhl witness Roger Schiffman, page 38.
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Electric utilities have been modeling CO, risk as a sensitivity in resource planning for
many decades without an actual carbon cost ever imposed. Unlike risk analysis,
PURPA requires that the avoided costs be calculated based on costs actually avoided.

Should the Commission include carbon costs in the avoided cost?

No, carbon costs are still too speculative to include in the avoided cost. In the absence
of known laws or enforceable regulations that impose a cost for carben, it is difficult to
predict the actual impact carbon costs would have on NorthWestern's avoided costs.
There has not been a change in facts and circumstances from Docket EL11-006 that
would justify a different decision than the Commission previously rendered.

Does Juhl's QFs produce any other environmental attributes?

Yes, JuhI's wind QF s will generate Renewable Energy Credits ("REC”). RECs represent
the environmental attributes of power produced from renewable energy facilities and are
sold separate from commodity electricity. A megawatt-hour of renewable electricity

generated and delivered is equal to one REC.

What are the Parties positions on including RECs in the avoided cost calculation?
To the best of my knowledge, Juhl has not stated its position on including RECs in the
avoided cost. NorthWestern included RECs in the avoided cost calculation using the
current price for Green-e National Wind, and escalated the REC price over the contract
period using the same escalation rate as reflected in the natural gas and electric

commodity price forecast.®

Did the Commission include RECs in the avoided cost established in Docket
EL11-0067

No, the Commission did not include RECs in the avoided cost calculation. The
Commission decided that the RECs associated with the QF should remain with the
developer, and the developer can market its RECs as it deems in its best interests.

Do you recommend including RECs in the avoided cost calculation?

No, | do not recommend including RECs in the avoided cost calculation. There are no
laws or regulations that require NorthWestern to obtain RECs in South Dakota. With no
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current requirements, NorthWestern does not actually avoid costs by obtaining RECs. In
addition, NorthWestern had the ability to meet and exceed South Dakota’s Renewable,
Recycled, and Conserved Energy Objective®' in 2015 with the RECs provided through
purchase power agreements and ownership of the Beethoven wind facility.

Q. Does this conclude your testimony?
A Yes.

¢ 3ge Exhibit_JPT-11 for NorthWestern's response to Commission Staff Data Request 2-1.
! See SDCL 49-34A-101
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DEPARTMENT OF ENERGY

federal Energy Regulatory
Comnission

15 CFR Part 252
{ Docket Mo, RMT9-55, Drder No, 59

Small Power Production and

| Cogeneration Facilities; Regulations
implementing Section 210 of the Public

Utllity Regulatory Policies Act of 1978

agency: Federal Energy Regulatory
Commission, .
action: Final rule,

sumMaRY: The Pederal Energy
Regulatory Commission hereby udopts
regulations that Implement section 210
of the Publie {Nility Regulatory Policies
Act of 1978 (PURPAL The rules require
slectric utilities 1o purchase electric
power from and gell electric power to
qualifying cogeneration and small power
production facilities, and provide for the
exemption of quslifying facilities from
eortain federal and State regulation.
Implementation of these rules Iy
reserved 1o State regulatory authorities
and nonregulated electric utilities

EFFECTIVE DATE: March 20, 1980,

FOR FURTHER INFORMATION CONTACT:

Ross Ain, Office of the General Counxel,
Feders] Energy Regulatory Commission,
825 Narth Capitol Street, NLE., Washington.
D.C. 20426 202-357-8446.

Jubin O'Bultivan, Office of the Genural

© Counsel, Fed¢ral Energy Regulatory
Comamission. 825 North Capitel Streut, N.E.
Washington, D.C. 20458, 202-387-83477,

Adsim Wenser, Office of the General
Counisel, Federal Energy Regulatory
Commission. 825 North Capitol Street, N.E.
Waskington, D,C, 20428, 202-357-8033,
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Rertiard Chow, Office of Electric Powar
Regulation, Federal Energy Regulatory
Commisslon; 825 North Capitol Streel, N.B.
Washington, D.C. 20426, 202-375-0264..

FUPPLEMENTARY (NFORMATION:

Issued February 19, 3060,

Section 210 of the Publiz Utility
Regulatory Palicies Act of 1078 {PURPA)
requires the Federal Energy Regulatory
Comuission {Commission) to prescriba
rules as the Commiseion determines
necessary {o encourage cogeneration
and smail power production, including
tules requiring slectric utilitles to
purchase electric power from and sell
electric power Io cogeneration and small
power production facilities,
Addltionally, section 210 of PURPA
authorizes the Commission to exempt
qualifying facilities from certaln Peders!
and State law and regulation.

Under section 201 of PURPA,
cogeneration facilities and small power
production facilities which meet certain
standards and which are not owned by
persons primarily engaged in the
generation or ssle of electric power can
become qualifying fecilities, and thus
become eligible for the rates dnd
axemptions aet forth under section 210
of PURPA.

Cogeneration facilities simultaneously
preduce two forms of useful energy,
such as electric power and sleam.
Cogeneration facilities use significantly
lese fuel to produce electricity and
steam {or other forms of energy] than
woeuld be needed to produce the two
separately, Thus, by using fuels more
efficiently, cogeneralion faciliies can
make a significant contribution to the
Natlon's effort fo conserve its energy
TESOUTEES,

Bmall powerproduction facilites use
biomass, waste, or rencwable resources,
including wind, solar amd water, to
produce electric power, Reliance on
these sources of energy can reduce the
nead to consume traditional fossil fuels
to generate electric power,

Prior to the enactment of PURPA:a
cogenerator or small power producer

seeking to establish interconnected

nperation with s utility faced three
major obstacles. First, & utility was not
generally required to purchase the
electric output, at an appropriate rate.
Becondly, some utilities charged
discriminatorily high rates for back-up
service to cogenerators and small power
producers, Thirdly, 2 cogenerator or
small power producer which provided
electricity to & utility's grid rasn the risk
of being considered Bn electric utility
and thus being subjecied to State and
Federal regulation as an electrio utility.
Sections 201 and 210 of PURPA are
designed to remove these obstacles.
Each electric utility I required under

section 21010 offer to purchase
uvailable electric anergy from
togeneration and small power
production facilities which obtain
qualifying stetus under section 201 of
FURPA. For such purchases, electric
utilities are réquired 1o pay rates which
are fust and reasonable to the
ratepayers of the utility, in the public
interest, and which do not discriminate
sgainst cogenerators or small power
producers. Section 210 also requires
glectric.utilitios to provide electle
service to qualifying facilities at rates
which are just and reasonable, in the
pubilic.interest, and which do not
discriminate sgaiust cogenerators and
small power producers. Section 210{e) of
PURPA provides that the Comniission
can exempt qualifying facilities from
State regulation regarding utility rates
and Rnancisl argenization, from Federal
regulation under the Federal Power Act
{other than licensing under Part I}, and
from the Public Utility Holding Company
Act,

L. Procedural History

On June 26, 1079, in Docket No. RM78-
54, the Comumiission issued proposed
rules.to determine which cogeneration
and small power production facilities
may hecome “qualifying” cogeneration
or small power production facilities
under section 201 PURPA. Such
qualifying facilities are entitled to avail
themesives of the rate and exemption
provisions under section 210 of PURPA:
and-qualifying cogeneration factlities

ate éligible for exemption from

incremental priding under Title § of the
Natura] Gas Policy Act of 1978.* The
Commiszion will seon {gsue g final rule
in Docket Mo. RM76-54,

As part of the rulemeking process in
this docket, the Commisafon fstued &

Staff Discussion Paper® on June 27, 1879,

addressing fssues arising undér seclion
210 of PURPA,

Public hearings on RM78-54 end the
Staff Discussion Paper (RM79-55) were
held in 83n Franciseo on July 29, 1878,
Chicago on July %7, 1978, and
Washington, D.G. on July 50, 1079,
Written commeritd were also recaived.

On Qotober 18, 1870, the Commission
fssued a Notice of Proposed Rulemaking
under Section 210 of PURPA In Docket
No. RM79-55.4 On October 18, 1878, the
Commission made gvailable its
preliminary Environmental Asgessment
{EA) of the propased rules in Docket
Nos. RM79-54 and RM79-55. Ina

Led FR 38875 July % 1978,

44 FR 65744, November 15, 1979,
44 FH 26863, [uly 4, 1979,

444 F1 p1380; October24, 1870,

12—

Request for Further Comments,? the
Commlasion requested farther public
womment on; bioth proposed rules, anid on
the findings set forth In the proliminary
FA, In order to obtain the data, visws,
and arguments of interested pariies, the
Commiesion Staff held public hearings
in Seaftls on November 19, 1879, in New
York on November 28, 1078, in Denver
on November 30, 1679, anid in
‘Washington, D.C. on December 4 snd 5,
1679, The Commission alev received
‘written comment.

After consideration of the comments;
the Commission Stalf made available a
final draft rule on Januvary 29, 1980, State
public utility sommissioners were
invited to comment on the draft at a
pulblic meeting held on February 5, 1880,
Representatives of electric uiilities were
invited to comment at a public meeting
held on February 8, 1680. The
Commission Staff also made {tself
avatlable to any other interested parties
who wished o comment, All of the
commaenis were consfdered in the

~ formulation of this final rule, :

In the Stafl Discussion Paper and the
Request for Further Cominents, it was
stated that any environmenta] effects
attributable to thia program would result
from the combined effect of these two
rulemaking proceedings. As noted
previously, the Commission intends ta
issue final rules in Dockel No. RM78-54
in the near future. At thet time, the
Commission will also make available its
final Environmental Assessment.
1L Buminiary

These rules provide that electdc
utilities must purchase eleciric energy
and ¢apacity made available by '
qualifying cogenerators and emall power
producers st & rate reflecting the cost
that the purchastny utility can avold ss &
result of obtaining energy and capacily
from these sources, rather then
generating en equivalent smount of
energy iteelfl or purchaaing the energy or
capacity from other suppliers. To enable
potential cogendarators and small power
preducers to be able lo estimate these
avoided costs, the rules require electric
utilities to furnish deta concerning.
preseni end fulure costs of energy and
rapacity on their systems,

These Tules also provide that eleciric
utilities must furnish electric eneigy to
qualifying facilitles on &
nondiscriminatory basis, and &t a rate
thet is just and ressonable and in the
public interest; and tha! they must
provide gertain types of service which
muy be requested by qualifying facilities
to supplement or back up those
facilities’ own generation,

‘44 FR 81977, Octaber 29, 1978,
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The rule exempts all qualifying

cogenaration facilities and certain

tmliﬁrln%:,man power production
?acilltien m certain provisions of the
Federal Power Act, from sl of the
provisions of the Publlc Utility Holding
Company Act of 1935 related to electric
utilitles, and from State laws regulating
electric utility rates and financlal
organization.

& implementation of these rules iz
reserved to the Stete ﬁuln.lo:
euthorities and nonreguiated electric
ulititios. Within one year of the fssuance
of the Commission's rules, sach State
regulstory authority or nonregulated
utility must implement these rules, Thet
{rmplementation mey be socomplished
by the issuance of regulations, on a
case-by-case basis, or by any other
menns reasonsbly designed to give
effect to the Commiasion’s rules.

1L Bactiog-by-Section Analysia
Subpart A—General Provisions
§ 202101 Definitions.

This section containg definilions
applicable to this part of the
Cammtssion’s rales, Paragraph {a)
pravides that termma defined in PURPA

ave the same meaning as they have in
PURPA, unless further defined in-this
part of the Commissiow's regulations.
The definitions in PURPA, are found in
soction 3 of that Act,

Subparagraph [1} defines 2 qualifying
fugility as a cogensration or small power

roduction facility which Is 8 quelifying

acility under Bubpart 8 of the
Commission’s regulations. Those
regulations implement section 201 of
PURPA, and are the subject of Docket
No. RM?5-54, -

Bubparegraph {2] defines “purchase”
as the purchase of electric energy or
vapacity or both from 8 qualifying
Tacility by an electvic utility.

Suhparagraph (3] delines "sale” as the
sale of eleciric snergy or capatity or
both by an electric slility to» qualifying
Im:ﬂ%tg.
in the proposed rule, subparagraph {4)
defined “system emergancy” as 8
condition on & utility's system “which Is
likely to result In disruption of service to
a significant number of custorners or {s
tikely to endanger life or property.” In
res to comments noting the
difficulty in determining what
conatitutes s “significant nomber” of
customers, the Commission has
amended the delinition to "a condition
on an electrlc ulility's systern which is
tikely to result In imminend significant
disruption of service (o customers, o 1s
imminently likely to endanger life or
properly.” The emphasis Is placed on
the significance of the disruption of

service, rather than on the number of
customers sffected,

Bubparagraph {8} defines “raty"” as
any price, rete, charge, or classification
made, demanded, cbserved or recelved
with respect to the sale o purchass of
electric enurgy or sapacity, or any rile,
regulation, or practica respecting any
such rate, chargs, or classification, and
sny contract pertaining to the sale of

purchase of elactric enargy or capacity.
In te proposed M&%ﬂr@wh {6)
defined “avolded costs”™ as the costa to

an electric utility of energy or capacity
or both which, but for the purchase from
a qualifying facility, the electriec utility
would generate or construct itself or
purchave from another source, This
definition Is derived from the concept of
“the incremental cost o the electria
utility of altemnative electric energy” se!

Jorth in seciion 210{d} of PURPAL 1t

{ncludes both the fixed wnd the running
costs on an eleciric utility system which
can be svolded by obtaining eney or
capacity from quaﬁfylnf facilities.

The costs which an electric utility can
avoid by making such purchasss
genurally can be clasaified as “energy”
costs or “capacily” costs, Energy coshy
are the variable costs associated with
the production of electric enargy
{kilowalt-bours). Thay represent the cont
of fuel, and some operating and
mainlenance sxpenses. Capacity costs
arethe costa ansociated with providing
the capability to deliver enesﬁrz they
consist primarily of the capital costs of
facilities,

I, hy purchasing electric energy fom
a gualifying facility, a utility van reduce
its enetgy costs or van aveid purchaging
energy from another willity, the rate for
a purchase from 4 qualifying facility is
to be based on those energy cosis which-
the ettlity can thersby avoid. If &
qualifying facility offers ensrgy of
sufficient reliability and with suffictem
legally enforceable guarantees of
deliverability to permit the purchasing
electric utility to svold the need 1o
consiruct 8 generating imit, to build a
smaller, less expensive plant, or Yo
reduce firm powsr purchases from
another utility, then the rates for such s
purchase will ba bassd on the avoided
capacity and energy coats,

The Commission has added the term
“Incrementsi” to modify the costs which
an electde otifily wonld svoid as &
result of making a purchase from s
qualifying facilily. Under the principles
of economic dispatch, utilities generally
turn on last end turn off firs! thelr
generating units with the highes! running
cost, At epy given ime, an economically
dispatched utility can avoid operating
its highest-cost units as a result of
making & purchase from & qualifying

facility. The utility’s avoided
ingrements! costs (snd not average
system costs) should be used to
valculste svolded costa, With regard to
capacity, if a purchasa from s qualifying
Facllity perenits the utility to avoid the
addition of new cepacity, then the
gvoided cost of the new capacity and
ot the average embedded system cost
of capaglty should be used.

Muny commants noted that the
B eove ol ek e o

; : to e capacily
costs which a utility might avoid as s
result of purchasing electric energy or
capacity or both from & qualilying
fucliity with the energy costs aseociated
with the rew capacity, If the
Comumiasion required electric utilities to
base their rates for purchases from a
qualif facility on the high capiial or
capogity cost of » base load unit and, in
addition, provided that the rate for the
avoided energy should be based on the
high energy cost assoclated with s
peaking unit, the eleciric otilities’
purchased power expenses would
exceed the Incremental cost of
alternative electric energy, contrary to
the Nmitation set forth i the las!
sentence of gection 210(b).

One way of detormining the avoided
cozt is to calculate the total écapncity
and energy) costs that would be
incurred by & utility to meet & spacified
demand in comparison to the cost that
the utllity would ncur if it purehased
& or capacity or both front a

%ﬁg facility to ineet part of its
emand, and supplied its remuining
needs from (s own facilities, The
difference between these twe figures
would represent the utility’s net avoided
cost, In this-case, the avoided costs are
the excoss of the tola] capacity and
energy cost-of the system developed In
amu:‘ganw with the ?ﬁﬁ?’a o?tggﬁ
capacity expansion plan,® exclu the
qualifying facility, aver the total
capacity and energy cost of the aystem
ghefm payment to the qualifying
acility} developed in sccordance with
the utility's optimal caracﬂy expansion
plan /ncluding the qualifying faciltty.¥

Subparngraph (7] defines
“interconnection costa” as the
razsonabls costs of connection,
swliching, metering, transmission,
distribution, safety provisions and

* An opiimal capucity on plad be the
schodule for the sddition of new genersiing and
trunsminsion fazilities which, based 0o an
sxemirotion of capiisl, fust, opernting snd
mainteraicn costs, will meel & em]ii{’v projected
Taad vegvirments ¥ the kowest folal comt,

¥ the rale snd presmble, the phresy
“enengy o apucity” is ueed. This phrase fo
Intended im include the cupacity and energy costs
wasocinted with the capacity, il the purchawr
Inivokwes Soth wrvrgy or capacity.
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edministrative costs incurred by the
etectric utility directly reluted to the
installation and malntenance of the
physical fagilities necessary lo permit
interconnected operations with &
gualifying facility, to the extont such
costs ure in excess of the corresponding
costs which the slectric utility would
haeve incurred if it had not engaged in
interconnected operations, bu! instead
generated an equivalent kmount of
energy Hteoll or purchesed an eguivalen
amount of elactric energy or capacity
from other sources. Inferconnsction
sosts do not Inclade any gosts included
ins the caleulation of evoided costs.

"The Commission has clarified this
definition to include distribution and
vdministrative costs sssociated with the
interconnected operation, in response io
comments indicating that the proposed
rule was vagye in these respects. This
definition is designed to provide the
State regulaiory authorities and
nonregulated electric ulilities with the
flexibility to ensure that all osts which
are shown {o be reasonalbly incorred by
the electric utility as a result of
interconnection with the qualifying
facitity will be considered as part of the
obligution of the gqualifving facility
under § 282.306. These cosly may
include, but are not limited to, operaling
und maintenance expenses, the costs of
installation of equipment elsewhere on
the utllity's aysiem necessiteted by the
interconnection, and reasonable
insurance expenses. However, the
Commission does not expect thas
Htigation expenses incurred by the
utility involving this section will be
considered & legitimate interconnention
cusl to be borme by the qualifying
fucility,

Certain intercennection costa may be
incwred as a reault of sales from »
utility 1o a gualifying facility. The
Cammission notes thut the Joint

Explunatory Statement of the Committe

of Conference [Conference Report)
prohibils the use of “unreasonable rote
structure impediments, such oy
unreasonable hock up charges or other
discriminstory praclices . , .” $This
prohlbltion te reflected in § 262.306{s) of
these rules, which provides ihat
interoennection vosts must be agsessed
on a nondiscriminatory basis with
respect to other customers with similor
toad characteristics. )

A qualifying facility which is airesdy
mierconnected with an electric uiility
for purposes of aales may seek lo
establinh interconnection for the
purpose of uttlity purchases from the

" * Conferance Report on HL.R, 4018, Publir. WNikity
0
«?;& Cong.. d Boes. [1978).

ututory Policies Aot of 1078, H. Rop. N 1750, 96,

qualifying facility. Js this case, the.
quelifying facility may have
compensaled the wiliy for its )
interconnection cosls with respect ®
sales to the qualifying lacility, either as
part.of the uttlity’s demand or energy
charges, or through u separate customer
charge, If this {s the case, the
interconnaction coste associated with
the purchase include only &hase
additional interconnection expenses
ingurred by the electric utility g a resull
of the purchage, and do sot include any
portion of the interconnection costs for
which the gqualifying facility has already
paid through its retail rates.

One commen! recommended that the
definition be revised to cover "ell
identiflable costs, including buf nol
limited to, the costs of interconnestion

. resulting from interconnectad
eperetion”. The Commission refects ihis
suggestion in order to malntain
consislency with lis initial _
delermination to separate the utility's
avoided cosls with regard 1o purchases
from qualifying {acilities, from the costs

incurred a8 a result of interconnecticn

with a qualifying facility. Accordingly.
legitimate costs not recovered pursuant
to this seciion can be netled out in the
calculation of avelded costs.

This definition alao incorporates the
cencept from the proposed rule, as
clarfied in an erratum notice,? thal
these costs are limited to the net
increased interconnection <osls imposed
on an electric utility compared to those
interconnection costs it would have

tncurred had #t generated the energy

iiwelf or purchased an egaivalent
amount of energy or capucity from
another source. .

This section of the rule containg
definitions of “supplemuntary power”,
“back-up power”, “interruptible power",
and "maintenance power” which did not
appear in the proposed rule.

Subparagraph {8) defines
“sapplementary power’ as #lectric
energy or capacity, sapplied by an
electric utility, regularly used by a
qualifying facilily in addition to thal
which the facility genernies jiself

Subparagraph (9] defines “back-up
power” as slectric energy or capecity
supplied by an electric utility to replace
energy ordinorily gensrated by »
facility's own gengration equipment
during an ynscheduled oulage of the
fucility.

Subparagraph (10} defines
“interruptible power™ as electric enargy
or capacity supplied by an electric
utitity subject to interruption by the
eleciric uiility under specified
conditions. ‘

V4 FH 83114 November 2, 3970,

Subparegraph (17] defines
“maintenance power” as slectilc energy
or capacity supplied by an elecitic
utitity during scheduled outages of the
gualifying facility.

Subport C-Arrangements Batwean

Electric Utilities and Qualifying

Cogeneration and Small Power

Production Facilities Under Saction 210

of the Fublic Utility Regulotory Poficies
cf of 1278

§ 292501 Scope.

Bection 202.301{a] describes (he scope
of Subpnri C of Part 202 of the
Commisafon's rules. Subpart C applies
10 pales and purchases of electric energy
or capacity between qualifying '
cogenersiion of small power production
farilitfes and electric utilities, and
actions related to such sales and
purchases, Section 282.301(b)1)
provides that this subpart does nat

sreclude negotisted agreements

etween qualifying cogenerators or
small power producers and electric
utilities which differ from retes, or terms
or conditions which would otherwise be
required under the subpart. Paragraph
{b){2) states that this subpart doea ripl
affect the validity of any contract
entered Into between a gualifying
facility and an electric utility for any
purchasge, ¥

Paragreph (B)(1) relects the
Commission's view that the rale
provisions of section 210 of PURPA
appI{ anly i & qualifying copenerator or
gmul power production facility chooses
to avail Haalf of that aection.
Agreements between an electric utility
and a qualifying cogenerator or small
power producer for purchases al rates
different than rates required by these
rules, or under terms or conditions:
different froim those set forth in (hese
rules, do not violate the Commission’s
rules under section 218 of PURPA, The
Commisalon recognizes that the abiiity
of a gualifying cogenerator or small
power producer {0 negotiste with an
electric utility s buttressed by the
existence of the rights and protections of
these rles.

Seme comments stated thel paragraph
b} 2) would unfrirly penalize
cogenerators and emall power producers
who, prior to the promulgation of these
regulations, entered inte binding
contracts with electric utilities under
Jess {avorable terms than mighi be
vbtuinable under these rules. The
Commisalon {nterprets itp mandste
under section Z10{a) to prascribe “auch
rules as i determines necessary to
encourage cogeneration and small

"orhe term "purchise” s defised i § 202.101(10)
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power procuction * * *" o mean that
the lotal costs to the utility and the rates
1o fts other customers should not be
greater than they would have been had
the atility not mede the purchase from
the quslifying facility or qualifying
faitities, That a togeneration or small
power production facility entered-into s
binding contragtual errangemant with
an electric utility indicates thal it is
likely that sufficient Incentive exiated,
and that the furthar ancouragament
provided by these rules was not
necessary. As a result, the Commission
has not reviged this proviston.

§ 22502 Availobility of efectric uttlity
system cost dota,

As the Commisston observed in the
Notice of Proposed Rulemaking, In crder
to ke altle to zvaluate the financisl
Feusibility of & cogeneration or small
power production facility, an investor
needs to ba able to estimate, with
reasonable cerfainty, the expected
return on a potential investment before
canstruction of s facility. This retom
will be determired in part by the price
at which the qualifying facility can sell
ity sloctric output, Under § 202504 of
these rulea, the rate af which g utility
must purchase that output is based on
the ulility's avoided tosts, taking Inte
account the factors se! forth in
paragraph {e} of that section, Saclion
292,302 of these rules Is intended by the
Commisalon to assist those needing data
from which avoided costs can be
derived. It requives electric utilities to
maka available to cogenerators and
small power producers data concerning
the present and anticipated future costs
of energy and capacily on the utility's
syslem,

In the preambis to the proposed rule,
the Commiasion stated that most electric
utilities will have prepared daia
containing some of this information in
compliance with the Commiasion's rules
jmplementing section 133 of PURPA,
Several commaenters abserved that the
marginal cost data required fo be
gruvided pursuant o section 133 cannot

e directly translated into a rate for
purchases. The Commission has
clarified puragraph (b) to emphasize that
these data sre not intended o represent
& rate for purchases from gualifyl
facilities. Rather, these data are to be
considered the frat step in the
determination of such a rate,

The Commission hes also revised fhis
sectlon so that the rates for purchases
can be more readlly calculated from the
data produced. The Commission has
changed paragraph {b]{3} to provide that
a utility shall submit the sssociated
energy cost of each planned unit
expressed in kilowatt-hours (kWh)

along with the estimated capacity cost
of planned capacity additions, This
change is intended 1o ensure that the
caloulation of avolded costs Includes the
lower energy costs that might be
assocfated with the new capacily. ‘The
Commission points out that the
determination of a rata for purchases
from a gualifying facility which enables
& utility to defer or avoid the addition of
8 new unit must also reflect the hours of
expected use of the deferred or avoided
capatity addition,

‘The goverage under paragraph {a} of
this section is the same as that provided
pursuant to section 133 of PURPA and
the Commission’s rales implementing
that section.** As noted in the Notice of
Proposed Rulemaking, section 133 of
PURPA appiies to each electric utility
whose total sales of electric energy lor
purposes other than resale exceeded 500
mitlion kWh during ang calendar year
befinning after December 31, 1675, and
before the immediately preceding
galendar year,

Paragraph {b] provides that each
regulated electric utility meeting the
requirements of paragraph (a) must
furnish to ite State regulatory suthority,
gnd maintain for public inspection, data
redated to the costs of energy and
capacity on the electric atility's system.
Fach nonregulated elactric ulility also
must malntain such data for public
inspection.

In response to comments received, the
Commission has extended the date by
which these data mugt be first provided
o November 1, 1980, and changed the
sasond dste to May 31, 1982, to conform
to-the dates required by the
Commission’s regulations implementing
section 133 of PURPA. The Commission
has added paragraph {d) to ellow s
Siate atory suthotity or
sonregulated utility to vse & different
approach than that provided in
paragraph (b]. As part ol that substitule
program, a State regulatory euthority or
nonregulated electile uility could

rovide that cost date be updated more
frequently than every two years.

Subparsgraph {1) of paragraph [b)
requires sach electric vtillty to provide
thie estimated evoided cost of energy on
ite svetom for varloua levels of

urchases from qualifying facilities. The
evels of purchases are {0 be stated in
blacks of not more than 190 megawdlts
for aystemn with peek demand of 1000
megawzaits or more, and in blocks
eguivalentto not mare than ten percent
of system peak demand for aystema lens
than 1000 megawatts. This information
is to be atated on a cents per kilowatt-
hour basis, for dafly end seasonal peak

1 44 FR 56607, Ocrober 11, $070,

and off-peak periods, for the current
catendur year and for each of the next
five years,

Subparagraph (2) of parugraph (b]
requires each electric utility lo provide
its schadule for the addition of capacity.
planned purchases of firm energy and
capacity, and planned capasity
retiremenita for each of the next len

years,
" Bubparagraph (3] of patagraph (b) has
been revised, as discussed previously,
o that the costs of planned capacity
additions include the assoclated energy
costs.

The Commission received comment
noting.that some States have
truplemented or are planning to
implement alternative methods by
which slectric utilities” system cost daty
would be made available, In arder to
pravent the preparation of duplicative
date where the alternative method
substantinlly deviates from the
Commission approach, the Commission
has added paragraph {d). This
puragreph provides that any State
regulatory authority or nonregulated
sleatric utility may, efter providing
publie notice in the srea served by the
wiiilly and after opportunity far public
dommaent, require data different than
that which are otherwise raquired by
this section if it determines that avoided
coats can be derived from such data.
Any Stale regulatory avthority or
nonregulated vtility shall notify the
Commission within 30 days of any
detarmination (o sustitute data
raquirements. )

1 6 gualifying facllity finds that the
alternative requirements do not provide
sufficlent data from which avolded costs
may be derived, the qualifying facility
may asek court review of the matler as
it san with regard to any other aspect of
the State's implementation of this
program,

A qualifying facility may wish ta sell
energy or capacity to an electrie utllity
which 2 not subjact to the reporting
requirements of paragraph (b}, In that
event, paragraph (o] provides that, upon
requeat of 8 qualifying facllity, an
eleciric utility not otherwise covered by
paragraph (b} must provide data
sifficient to enable the coganerator or
small power producer to estimate the
utility’s avoided costs, If such utility
does not supply the requested data, the
yualifying facility may apply to the State
regulatory authority which has
ratemaking authority over the utility or
to this Commission for an order
requiring thet the information be
supplied. The consideration of such
applications should teke into account
the burden imposed on the small
utiiities.
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An electric utility which is legally
obligated to obtain all of it
requirements for eleciric ensrgy and
cupacity from another utility may
provide the data provided by its
supplying utility end the rates at which
11 currently purchases such energy and
capacity for any period during which
this obligation will continue. The
wholesale rates may require adjustment
in order to reflect properly the avaided
vosts, This is discussed later in this
preamble under § 202,303, In the case of
small, non-generating utilitias, the
requirements of this section will be
cunsidered to have been satisfied if
these cost dala are readily available
from the supplying atility.

Numerous comments mentioned that
the proposed rule did not address the
issue of validation of the data to be
provided pursuant to this section. As »
resull, the Commission has added
parograph {e) which provides that any
duts gubmitted by an electric utility
under this section shall be subject to
review by lts State regulatory authosity.
Paragraph {8){4) places the burden of
providing support for the data on the
utility supplying the data.

§ 292.30% Eloctric utliity obligations under
this subpart,

Section 210{z) of PURPA provides that
the Commission prescribe rules
requiring electric utilities to uffer 1o
purchase electric energy from qualifying
factlities, The Commissien interprets
this provision lo impose on electric
utilities an obligation to purchase all
electric energy and capacily made
avaifsble from qualifying facilities with
which the electricutility is directly or
icullree-tigaintercannecte&, except during
periods described in § 26230410 v
during '&¥slcm smergencies.

A gualifying facility may seek o have
# utility purchase more energy or
capacity than the utllity requires to ment
its total system load. In such e case,
while the wility is legally obligated w
purchagse any energy or capacity
provided by a qualifying facility, the
purchase rate should only include
paymerd for energy or capacily which
the utility can use to meet its tota)
system load, These rules impose no
requirement on the purchasing utility 10
deliver unugable snergy or capacily o
another uillity for subsequent sale.

§ 292308a) Obligation to purchase from
quilitying tactities.

¥ 432.303d) Yranamission to other

ity utilities. All-Requirement Sontracts.

Several commeniers noted that the
wlligution to purchase from qualifying
[ucilities under this section might
wonThel with contractual commitments

into which they hed entered reguiring
them to purchase all of their
requirements from » wholessle supplter.
One commenter noted that, with regard
tv all-requirementa rural electric
cooperatives, any impairment of the
obligation o obilsin all of u
tooperative's requirements froma
generation and Eransmission cooperative
might affect the finencing sbitity of the

. generation and transmission

cooperative, The Comimiszion observes
that, in general, i it permitted soch
contractual provigions to averride the
obligation to purchase from qualifying
facilities, these contractual devices
might be used to hinder the development
of cogeneration and small power
production. The Commission believes
that the mandate of FURPA to
encourage cogeneratlon and small
power production requires that
obligations to purchase under this
provision supersede contrachual
restrictions on a stility’s ability to
obialn energy or capacity from a
qualifying facility.

The Commission has, however,
provided an alternate means by which
any electric utility cen meet this
obligation, Under paragraph (), if the
guaiifying Yaciiit?v congents, 6n ail
requirements wtility which would
otherwise be obligated to purchase
energy or capacity from the qualifying
facility would be permitied to transmit
the energy or capacity to Hu supplying
utility. In most instances, this
transaction would actuslly take the form
of the displacement of energy or
capacity that would have been provided
under the eli-requirements obligation. In
this case, the supplying utility is deemed
to have made the purchase and, as a
result the all-requirements obligation is
not effected.

In addition, if compliance with the
purchase obligation would impose a
spectal hardship on an all-requirements
customer, the Commission mey consider
waiving such purchese obligation
pursuant to the procedures set forth In
§ 202403,

Traasmission ta Other Facilities

There are several elrcumstances in
which a qualifying factlity might desire
that the eleciric wlility with which itis
interconnected not be the purchaser of

the quali facility's energy and
tapacity, but would prefer instead that
an electric utifity with which the

purchasing utility {s interconnected
make such a purchase. If, for example.
the purchasing utility s & non-generaling
utility, its svoided costs will be the price
of bulk purchasad power ordinarily
baged on the average embedded cost of
capecity and average energy cost on its

supplying uiility's system. As a result,
tbga{a to the qu fecility would
be baged on thuse average costs. I,
howsver, e qualifying facility's outpul
ware purchased by the supplying utility,
tts oulput ordinarily will replace the
highest cosi energy on the supplying
utility's sysiem at that time, and its
capacity might enable the supplying
atility to avoid the addition of naw
capacity. Thus, the evoided costs of the
supplying utllity may be higher than the

avodded cost of the non-generating
utility.
‘This would not appear 1o ba the caee

if the qualifying facility offers to supply
cepacity and energy in a situation in
which the supplying utility {s in an
excess copuoity sHuation, Since the
supplying utility has excass capacity, s
svoided costs would include only energy
costs. On the other hand, if the avolded
cost were based on the wholessle rate
to the eli-reguirements atility, the
avolded cost would include the demand
¢harge included In the wholesale rate,

higfwnu!d usually reflect en
allocation of a portibn of the fixed
charges associated with excess
capacity.

Use of the unadjusted wholessle rate
{ails to take into sccount the effect of
reduced revenue to the supplying utility.
as & result of the substituta of the
qualifying facility's cutput for energy
previously supplied by the supplying
ulility. As the level of purchase by the
gll-requirements ulility decreases, the
supplying utility's fixed costs will have
to be allocated over a smaller numbar of
units of output In effect, the loss in
revenue to the supplying utility will
couse the demeand charges to the
supplying utllity's customers (including
the all-requirements cusiomers
interconnected with the qualifyin
facHity) to increase. Under the definition
of “svoided costs” in this section, the
purchasing utility must be in the same
finoncinl position it would have been
had # not purchased the qualifying
facility's output. As a resull, rether than
alloanting ts Joss In revenus among all
of {ts customars, in this situation the
supplying utility should assign all of
theze losses to the all-requiremants
uifiity. That utility should, in tum,
deduct these losges from its previcusly
calculuted avolded coets, and pay the
qualtlying facility sccordingly.

Under thess rules, certain small
electric ulilities are not required 1o
grovide system-cost dala, except upon
tequest of @ qualifying facility. If, with
the consent of the gualifying facility, o
smali electric utility chooses to tranamit
energy from the qualifying facility to s
second electric utility, the small utility
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can svold the otherwise appliceble -
requirements that it provide the system
cost data for the qualifying froflity and
that it purchase the energy itself.
Howaver, the ability to tranamit o
purchase to another utility la net limited
to these amaller systemu: 1t apphies to

anx u!ii:‘t_jy.

ceordingly, paragraph (d) provides
that a utility which receives energy or
sapacity from a qualifying fecility may,
with the consent of the qualifying
Iaciilty, tranamit such energy to atiother
eleciric utility. However, i the fest
[zcility does not agree to fransmit the
purchased energy or capacity, it retains
the purchase obligation. In addition, if
the qualifying facility does not congent
to transmisaion to another utility, the
first utility retains the purchase
obligation, Any electric utility t6 which
such energy ot capacity ia delivered
muat purchase this energy under the
obligations set forth in these rules as if
the purchase were made directly from
the qualifying facility.

One commenter stated that this
provision could result in enar%y bein
transmitted to a utility which has litle
or no information regarding the
ralishility of the qualifying facility, Tha
Commisston believes that, prior to these
transactions occurring, it will be In the
interest of the qualifying facility to
inform any utility to which energy or
capacity is delivered, of the natare of
those deliveries, so tha! such energy ot
capacilz; oan be usefully integrated into
that utility’s power supply. :

Several other commentsrs belleved
that this provision wer! beyond the
authority of section 210 of PURPA-—
namely, that the Commission cannot
retjuive the first utility to whes! the
power nor the second itility to buy the
powaer, Firsl, the Commiasion notes that
this trensmisgion can only coeur with
the conment of the atility to which
energy or capacity from the qualifying
facllity iz mads avallable. Thus, no
utility Is forced to whesl. Secondly,
soction £10 doea not limit the obligation
to purchase to any particular ulflity;
rather, i{ is u generally applicabls
requirement.

Paragraph [d} pravides thet charges
for runsmission are not & part of the
rate which an electric utility to which
wnergy {s transmitted is obligated to pay
the qualifying facility. In the case of
electric utilities not subject to the
jurtadiction of this Commission, these
chargus should be determined under
applicable State law or regulation whick
may permit agreement between the
qualifying facility and any electric utility
which transmits energy or capatity with
the consent of the gualifying facility, For
utllities subject ta the Commigsion's

Lﬂriadic!ion wunder Part 1} of the Federal
ower Act, these charges will be
determined pursuant to Part Il

The eleciric utility to which the
electric energy is transridited has the
obligation to purchase the energy ata
rate which reflects the costs that it can
avoid as & result of making such &
purchase. In cases In which electricity
actually travels across the transmitting
utility's aystem, the amouni of energy
delivered will be less than that
transmitted, due lo line losses. When
this otours, the rate for purchase can
reflect these tosses, In other cases, the
anergy stpplied by ihe qualifying facility
will displace energy that would have
been supplied by the purchasing vtility
to the transmitiing utlity, In those cases,
a unit of energy suppiled from the
quaﬁfyixg facility may replace a groater
gmount of energy from the purchasing
utility. In that case, the rate for purchase
should be Incressed to reflect the net
gain. These provisiony are also set forth
in paragraph {d}].

§ 292.908th) Obligotion fo sell i
gualifying focilities,

Paragraph {b) seta forth the elatutory
requirement of section 210{z} of PURPA
that each electric utility offer to seli
glectric energy to qualifying fac(lities,
The Commisslon observed In the Notlcs
of Proposed Rulemaking that State law
grdinar{ly sets gut the obligation of an
slectric utility to provide service to
customers located within i1s service
srea. In most Instancas, therefors, this
rife wiil not Impose additional
obligations on electric utilitips,

Itis possible that & qualifying facility
located vutglde the servive arss of an
electric uttlity might tequire back-up,
maintenance, or other types of power.

“The Commission believes that the

instructiona of section 210a} of FURPA
that it issue roles "as it determines
necessary to encourage togenetation
and emall powsr prodoction ¥ * *
mandate that it assura that such
facilities are able to fulfill their needs
for service,

However, the Commission also
recognizes that State and local law
limits the suthority of some electric
utilities to construet Hnes outside of
their pervice area. Accordingly, the
Commission requires eleatrin utilities to
serve any qualifying faciiity. and,
subject to the restriction contalned
thereln, 1o intercannect with any such
facility as reguired in paragraph (¢).
However, sn eleciric utility is only
required te construct lines or other
facilities to the extent authorized or
required by State of locel law. As.a
rogult, s qualifying facililty outside the
garvice area af a utility may be required

1a build its line into the service area of
the utility.

§ ze2.303(c) Obligation to interconnoct.

Tny the Notice of Proposed Rufemaking.
the Corumission used the Interpretation
set forth in the Staff Discussion Paper.
that the obligation to interconnec! with
8 qualifying facility is subsumed withip
the requirement of section 210(a] that
electric utilities offer to sell elzctric
energy o and purchase electric energy
from qualifying facilities. The
Commission obeerved that to hold
otherwize would mean that Congress
tntended to require that qualifying
facilitiea go through tha complex
procedures simply to gain
interconnection, contrary to the
mandats of section 210 of PURPA to
encourage cogeneration and small
power production.

During the comment period, this
guestion was lurther explored, and it
was suggested that the Commission has

- ampla authority under the general

mandate of section 210{s) of PURPA—
namely, that it prescribe rules necessary
{o encournge cogeneration and smull
powaer produation—to require
interconnaction.

While these interpretations received
substantial support in the comments
submilted, thay were at the same time
criticized oh the theory that sgction
210(e){3) of PURPA does not pravide
that a gualifying facility may be
expmptod from section 210 of the
Federal Power Act (added by sectian
262 of PURPA and providing certain
interconnection authority) and that this
interconnection section specifically
includes qualifying cogenerators and
small power producera In ita
applicability, These commentars
contended tha! since section 210 of the
Faderal Power Act deals explicitly wilh
the subjact of interconnections batween
qualifying facilities and electric utilities,
o othier section of that Act can be
interpreted as also grenting suthority on
that subject, aa such an interpretation
wonld render the exprass provision
“surplusage”.

ith regard to these criticlsma, the
Conrunission observes that this atgument
might be tenable in the situation in
which the wection of the legisiation
which deals explicitly with the subjort
does not contain an express provision
that #t is not to be considered the
sxclusive suthority on the subject. The
Commission notes that section 212 of the
Pedernl Power Act (as added by section
204 of PURPA] sets forth certain
determinations that the Commission
must make before it can issue an order
under efther section 210.0r 211 of the
Federal Power Act.
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Section 212{e) states thal no provision
of section 210 of the Federal Fower Aot
shall be treated (1) as requiring any
pergon to utiize the suthority of such
section 210 or 211 in lieu of any other
authority of law, or (2} as limiting,
impairing, or otherwise affecling any
otker suthority af the Commission under
any other provision of law," Thus, the
Federal Power Act, as amended,
expressly provides that the existence of
authority under section 210 of the
Federal Power Act 1o require
interconnection is not to be interpreted
as excluding any other Interconnection
authority available uander any other law.
The Commission emphasizes thst the
limitation is not restricted to the Federal
Power Act, bu! rather extends to Include
other authority of law, such as the
nuthority contained in the Public Utility
Regulatory Polivies Act of 1978, of which
section 210 is a part. Clearly, the
existence of this provision refutes the
eontention that section 210 of the
Federal Power Act represents the
extlupive method by which
interconnecton can be oblained, As &
resul!, the coinmien! that the direction
conlained it section 210{e}(3) of PURPA
that ne qualifying facility can be
exempled from section 210 or 212 of the
Federal Power Acl is nof perauasive.

The Commission {inds that to require
gualifying facilities to go through the
complex procedures sel forth {n section
210 of the Federa] Power Act to gain
interconnection would, ln mast
circumstances, significantly Brusirate the
achievement of the benefits of this
program. The Commission does not feel
that the legal Interpretation set forth in
the Stalf Discussion Paper and the -
Notice of Proposed Rulemaking is the
exclusive theory by which §t may
require interconnections under this
program without resort to gections 210
and 212 of the Federal Power Act. The
interpretation brought out during the
comiment period--that section 210{a) of
PURPA provides s general mandate for
the Conimission 1o prescribe rules
necessary to encourage cogenaration
&nd small power production—provides,
int the Commission's view, sufficient
authority {o require interconnection. The
Commission believes that a beaic
purpose of gection 210 of PURPA is to
provide a market for the elactricity
generated by small power producers and
cogenerators, The Commission believes
that sccomplishment of this purpose
would be greatly hindered if it were to
require qualifying facilities to utilize
section 210 of the Federal Power Act as
the exclusive means of oblaining
interconnection, | therefore voncludes

that such a restrictive nterpretation of
the law s nol supportable,

Paragraph {¢}{1] thus provides that an
electric utility must meke any
interconnections with 8 gqualifying
facility which may be necessary to
permil purchases from or sales to the
qualifying faciilty, A State regutatory
suthority or nonregulated electric utility
must enforce this requirement ss part of
{15 implemeniation of the Commission’s
rules,

In addition, several commenters
contended that, i the obligation to
interconnect is required vnder sectlon
210{a) PURPA, the limitatien provided in
section 212 of the Federal Power Act
would not be svaflabie. That limitation
provides that an electric utility which
complies with an interconnection order
under section 210 of the Federal Power
Act would not be subject to the
furtsdiction of the Federal Energy
Regulatory Commission for any
purposes. other than those apecified in
the inferconnection order.

After consideration of this congern,
the Commission has added paragraph
{c}{2) to provide that no electric utility is
required to inierconnecl with any
gualifying facility, if, solely by reason of
purchases or pales over the
interconnection, the efectric utility
would become subject to regulation as a
public utility under art Il of the Faderal
Power Act. This exception is provided
bedause the Commission notes thal, in
balance, the encourngement of
cogeneration and small power
production would tiot be furthered if, by
virtue of interconnection with &
qualifying facility, u previously
nonjurisdictional utility were reluctdntly
1o become subject to federal utitily
regulation.

§.292.003(e} Forallel operction.

In the Notice of Propased Rulemaking,
ths Commission provided that sach
plactric utility must offer to operate in
parallel with a qualifying facility,
provided that the gualifying facility
complias with standerds established by
the Btate regulatory authority or
nonregulated wlectric wlility with regard
{o the protection of system reliability
parsuent to § 262.308. By opersting in
parallel. gualifying facilities are enabled
1o export automatically any electric
energy which la net consumed by ita
own load, The cominents-submitied
have not set forth eny convincing
reazons for changing the proposed rule,
Paragraph (&) thus continues to require
ench electric utility to offer fo operate in
parallel with s qualifying facility.

§ 202.304 Rales for purchases,

Section 210[b) of PURPA pravides that
in requiring any electric utility to
purchase electric energy from a
qualifying facility, the Commlseion mus!
ensure thal the rates for the purchase be
just and reasonable to the eloctric
censumers of the purchasing utility, in
the public interest, and
nendiscriminatory to qualilying
{aailities, but that they not exceed the
incremental costs of alemative electric
energy (the costd of energy to the utility,
which, but for the purchase, the utility
would generate itself or purchase from:
snother source).

Ralation to Stote Programs

The Commission has become aware
thal saveral Stales have enacted
legislation requiring electric uiilities in
ihal State 10 purchase the electrical
output of facilities which may be
-qualifying facilities under the
Commission's rules at rates which may
differ from the rates required under the
Commission's rules implementing
section 210 of PURPA.

This Commisalon has set the rate for -
purchases ai a level which it believes
appropriate to encoupage cogeneration
and smzll power production, ss required
by section 210 of PURPA. While the
rules préscribed under section 210 of
PLIRPA are subject to the statutory
paramelers, the Biates are free, under
thelr own authority, to enact faws or
tagulations providing for rates which
would resuli in even greater
encouragerment of these technologies,
However, State laws or regulations
which would provide rates lower than
the federal stondards would fail to
provide the requisite encouragement of
these technologies, and must yleld to
federal law.

if g State program were lo provide
thai electrie utilities must purchase
power from cerlain types of facilities,
smong which are included “qualifying
facilities,” at @ rate higher than thai
provided by these rules, a qualifying
facllity might seek to obtain the benefits
of that State program. In such a case,
howaever, the higher raies would be
based on State authority to establish
such rates, and not on the Comniission’s

- miles,

A facility which provides energy or
capacity to a utility under State
suthority may nevertheless seek fo
obtain exemption from the Federal
Power Act, the Public Utility Holding
Company Act, and State regulation of
electric utilities as available under
section 210{e) of PURPA, The
Commisslon notes that the States lack
the sithority to exempt & facility fiom
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the Federal Powar Act or Public Utility
Holding Company Act. The Commission
finds no inconsistency in a facility's
taking ad-vanta?e of section 210 {r order
to oblain one of its benefits, while
reiylng on other authority under which
to buy from or 2ell to & utiifty,

§ 202.304{u} Rates for purchases.

Paragraph (a) sets forth the stelutory
requirerient thal rates for purchases ba
just and reasonable o the electric
consumers of the electric utility and In
the public interest, and not discrimdnets
againgt qusfifymmsenemﬁen and
siall power production Facilities,

in the proposed rule, the Commission
stated that there is & rebuttabls
presumption that the rate for purchases
1s acceptable if it refiects the avoided
coslt resulting from s purchasg on the
basis of system cost data set forth
pursuant to § 202:302 (b} or (¢} Many of
the comments received stated that this
section was ambiguous. The
Commission has therefore provided that
the rate for purchases meets the
statutory requirements if it aquals
avoided costs, and hes eliminated the
reference o the “rebutiable
presumption”,

Some comments recommendad that,
as & matter of policy, this section ba
revised to provide that a Slate
regulatory authorily or nonregulated
utility has discretion to establish the
relationship between the avoided cost
and the rate for purchases. Other
commenters contended the! the
Commnisgion should specify that the rate
for purchase must aqual the svoided
cost resulting from such s purchase. In
addition, several suggested that the
Comrmission adopt a "split-the-gavinga”
spproach.

1t is possible that developers of
technologies which may be incladed as
qualifying facilities may produce and
make available power to electric
facilities even though their cost of
producing this power Is greater than the
utllity's avolded costy, In most
instances, however, purchases of energy
or capacity from qualifying facilitfes will
only pcour when the cost to the
qualifying cogenerator or small power
producer of producing the energy or
gapacity is lower than the utility's
avolded coste. Only i this s the casge
will payment by tha utility of {ts avolded
costs provide economic benefit {or the:
cogenerator or small power producer,

en one electric ytility gan provide
energy more cheaply thap could anather
sleclric utility, the Ywo utilities will often

#The mlaiionshiﬁa betivaen the utifily syalem coat
drte and the rate for purchnaes Is discusncd wnder
§ 92307 und §& 92004{bL

s

exthange power on a “aplit-the-savings"
basld, In thel type of transsction, the
two utilities split the difference between
the Incremental costs incurred and the
incramental costs that the purchasing
utility would have in had it
generated the power itself, Several
commenters argued that rates for
purchases fram quslifying {acilities
should be based upon this same general
principle. The effect of such a pricing
meohandsm would be to transfer to the
utility's ratepayers a portion of the
savings represented by the cost
differential between the qualifying
facility and the purchasing electric
utility. Several utilities contend that by
o alincaling these savings, the
Commission weuld provide en incentive
for the electric utility to enter Intg
purchase transactions with qualifying
cogeneration and small power

-production fatilities,

These commanters aiso noted that
they had previsusly engaged in
purchases from facilities which might
become gualifying Facilities under the
Commission's rules, and they had paid
prices for these purchages based on s
“gplit-the-yavings” methodelogy. These
commenters thsarved that if the
Commission's rules now regulre the
payment of full avoided cost for these
types of purchases, the purchased power
expenses of the electric utility would
increase,

Moreover, several utilities commented
that, Tor the forseeable future, they are
inextricably tied fo the use of vl to
produce electricity. They contepd that
unless they are permitted to purchase
gergy and capacity from qualtiying
facilities at a rate somewhere between
the qualifying facilities” coats and thelr
uwn costs, they and their ratepayers
will be subject to the continually
increasing world price of ofl.

Commenters opposing this allocation
of savings to parties other than the
gualifying facility noted that this section
of PURPA is Intendad 10 encourage the
development of cogeneration and small
power profduction, They noted that in
providing for this snenuragement, the
Coramission may not set rates for
purcheses at a leval which exceeds the
incremental cost of alternative energy.
Therefors, they chservad that, under the
full avolded cost standard, the utilities’
customers are kept whole, and pay the
same rates ag they would have paid had
the utility nol pirchased energy and
vapacity from the qualifytreg facilitg.

Although use of the full svolded cost
atandard will not produce eny rate
pavings o the utility's customers,
seversl commenters stated (hat these
ratepaysrs and the natlon ay & whole
will benefit from the decreased reliance

of scarce {ossi] fuela, such as bil and
gaa, and the more efficient use of
engrgy.

The Commission notes thal. in most
instances, if paci of the savings from
cogeneration end small power
production were allocated among the
utilities’ ratepayers, any rete reductions
will be Insignificant for any Individual
customer. On the other hand, if these
savings are sllocated to the relatively
small class of quslifying cogenarators
and small power producers, they may
provide z significant incentive for a
higher growth rate of these technologies,

Another concern with the use of a
split-the-savings rate for purchases iy
that it would require & determination of
the costs of production of the qualifying
facility. A major portion of this
legislation is intended to exempt
gualifying facilities from the cost-of-
service regulation by which electric
utilities traditionally have been
regulated. The Conference Report noted
that;

1t 1a not the Intention of the Conferees that
cageneralors and small powet producors
Heoome sublject . . . to the type of
examination that is tegditionally given to
electric ntility rote applications o datermine
what ts the st and reasonable rate thai they
should recelve for their electric power, ?

Thus, section 210{e) of PURPA
provides that the Commissioi shall
exempl qualifylng facilities from the
Pablic Uility Holding Company Act,
fram the Federal Power Act and from
State law and regulation respecting
utility rates or finsncial organization; to
the extent that the Commission
determines that such exemption is
necessary o encourage cogeneration or
small power production,

Several commenters have contended
that a determination of the qualifying
facility's costs can be made without the
detail required by cost-of-parvice
regulation. However, the Commission
believes that the basiy for the
determination of rates-for purchuses
shauld be the utility's aveided costs and
should not vary on the basis of the costs
of the particular qualifying faciiity.

Several commenters recommended
that rather than using a split-the-savings
approach, the Commission should set
rates for purchases &t a fixed percentage
of avoided costs’ The Commission notes
that, in moat situalions, a gqualifying
cogenerator or small power producer
will only produce energy if its marginal
cost of production is less than the price
he recelvas for its ouipul. If some fixed
percentage is used, a qualifying factity

# Canferanen: Hoport on H.R. 4018 Public Utllity
Regulstory Polictes Act of 1075, H. Rep. Ne. 1750, 97,
a5th Cong.. 24, Bens. (1678),
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may cease 10 produce additions] units of
ensrgy when its costs exceed the price
to be paid by the utility. If this occurs,
the utility will be forced 1o operate
generating units which elther are ess
efficient than thoss which would hava
been nsed by the qualifying fecility, or
which consume fossil fuel rather than
the alternative fuel which would have
been consumed by the qualifying facility
had the price been get-at hill avolded
costs.

§ 282.304(b}  Relotionghip lo avoided
Co5ts,
“New Capacity”

The proposed rule differentiated
between "old"” and "'new" produstion in
connection with simulianecus purchases
and sales. The proposed nile required
an electric ulility to purchase at its
avoided cosi the total output of 8
facilily, conatruction of which was
commaenced after the date of lssuance of
these rules, even if the ulility
simultaneously sells energy to the
facility &t its retall rale, The effect of
this proposed rule was to sepatate the
production aspect of a qualifying faeility
from ita consumption function. Undér
this approusch, the electrical putput of a
facility 48 viewed independently of its
glecirical needs. Thus, if & cogeneration
facility produces five magawaits, and
consumes three megawatts, it is treated
the same ag-anolher qualifying facility
that produces five megawatts, and that
is located nextto a factory that nses
three megswatls.

The Commission continues to believe
that permitiing simultanzous purchase
and sala i3 pecessary and apprdpriate o
encourage cogengration and small
power production. The limitation
contained in the proposed rule was
intended to prevent a cogenerator or
small power producer, which had found
It economical to produce power for its
own consumption prior to the lpsuance
of these rules, from receiving the
sconomic rent that might resull from the
purchese of s entire oulputat a utility's
full avaided cost after that date without
new investment on the part of the
cualifying tacility.

The same reasoning applies to any
facility which was in exiztende prior to
the enactment of PURPA, whether or not
it seeks to purchase and sell
simultaneously. That construction of the
fuctlity wag commenced prior to that
date may Indicate that appropriate
economic returns were available
without the further Incentives provided
by section 216,

The Commiasion is awere that in
some Ingtances, if a previously existing
gualifying facility were not perniitted to

recelve Fall svoided costs for e entlre
putput, it would no longer have
sufficient incentive io continue to
produce electric power. The cost of
production may heve risen 80 an to
render the previous rate insufficient to
cover the costs of production, or permit
an appropriate retum,

Thus, with regard to facilities,
conatraction of which commenced on or
after the date of enactmient of PURPA
(November 6, 1678), the Commission has
deternined it appropriate to provide
thal riates for purchases shall equal full
avoided costs. For facilities,
conatruction of which commenced
before the enactment of PURPA, the
Commission will permit the State
regulatory authorities and nonregulated
electric utilities to establish rates for

urchages at full avoided costs, orata
ower rate, if the State regylatory
authority or nonregulated glectrie utility
determines that the lower rate will
provide suffictent encouragement of
cogeneration and small power
production. Thus, if & previeusly existing

- facility shows that it requiris tates for

purchases based on full aveidesd costs to
remain viable, or to increase its oulput,
the Blata regulatory authority or
nonregulated electric utilify is required
to esteblish-such rates. ‘This distinction
is intended to reflect the need for Rurther
incentives and the reasonable
expectations of persons investing in
cogenefalion or small gower production
tacilitien prior to or subisequent to the
enactment of this law,

Paragraph [b)(1) definies “new
capacity” as any purchase of capacity
from a qualifying facility, construction of
which wag commenced on or after
November 9, 1978, Subparagraph (2]
provides that for new capacity, utilities
must pay a rate whith equals their
gvoided post.

A utility must therefore purchage all
of the putput from & gualifying facility.
However,-aa explained above, for eny
portion of that cutput which s nol “new
capacity,” the State regulatory authority
or-nonregulated electric nillity, es
provided in paragraph {b){3), may
provide for a lower rate, if it determines
that the lower rate will provide
sufficlent fncentive for-cogeneration:

Paragraph (b){4] requires electric
utilities to pay full avoided costs for
purchases from new capacity made
available from a qualifying facitity,
regardlass of whether the electric utility
ts simultaneausly making aales to the
qualifying facility.

§ .292.304{c) Standord rates for
purchases,

The Notice of Proposed Rulemaking
redquired electrin utilities on request of &

qualifylng facility o establish a tariff or
ather niethod for establishing rates for

urchase from gualifying facilities ol 10
&w or less. Upon consideration of the
comments recelved, the Commisuion has
determined that the congept of requiting
& standard rate for purchases should be
retained. Several comments stated that
this requirement could similarly be
]ap‘plls to-facilities of up to 100 kw or
ens.

The Commission la aware that the
supf!y characteristics of a particular
fucility may vary in value from the
average rates set forth in the utility's
standard rate required by this
paragraph. If the Commission wers fo
requlre individualized rates, however,
thee transaction cosis assovisted with
admiinistration of the program would
likely render the program uneconomic
for this size of qualifying facility. As a
result, the Commission will reguire that
standardized tariffs be implemented for
facilities of 100 kw or less.

In addition, some commenters pointed
out that standard tasiffs can be used on:
a technology apecific basis, toreflect the
supply characteristics of the particular
technology, Bome commeriters alsy
obsarved thet the proposed rule did not
require that standard rates for
purchases from thess small facilitigs be
based on the purchasing atility's .
avoided cost. This omission might have
permitted & utility to pay less then that
rate for purchases.

the Commission has accordingly
reviaed paragraph {c) to require each
State ;eﬁtdato suthority or
nonregulated electric utility to cause to
be put into sffect standard rates for
purchases from qualifying facilities with
a design capacity of 100 kilowatis or
{ess, The revised rule requisas that
standard rates for purchases equsl the
purchasing utility’s avoided cost
purgugnt o paragraphs (a}. (b), and (e},

Severa! commenters noted thal
standard rates for purchases can also be
usefully spplied to largerfacilities. The
Commission believes that the
sstablishment of standard rates for
purchages can significantly encourage
cogeneration and small power
production, provided that these
standard rates accurately reflect the
tosts that the utility can avoid as a
result of such purchases. Accordingly,
the Commiesion has added
subperagraph {2) which permits, but
does not require, State regulatory
suthorities and nonrogulated electric
utilities to put Into effect a standard rate
for purchases from goalifying faciilties
with 8 dasign capacity greater than 100
kilowalts. These rates must equal
avolded cost puravant to paragraphs (&),
(b} and (e}
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Many comrmenters at the
Commission’s public hearings and in
written comments recomimended that
the Commiesion should require the
establishment of “net energy billing" for
smail qualifying facilition, Under this
billing method, the output from a
qualifying facility reverses the eleatric
n;eti'i us.edl to meame ’?W cg;a
eleciric gtility to the guali acility.
The Commission believes that this
billing method may be an eppropriate
way of approximaling svolded coet in
some circumatances, but doea not
beliove that this is the only practical or
sppropriate method to establish rates
for small qualifying facilities, The
Commission observes thet net energy
billing is likely to be appropriate when
the retail rates sre margingl cost-based,
time-of-day rates. Accordingly, the
Commission will leave 1o the State
regulatory suthorities and the
nonregulated electric utilition the
datermination as to whether to lnstitute
net energy billing,

Paragraph (¢)(3){i] provides that
standard rates for purchase should take
into account the factors aet forth in
paragraph {e}. These Iactors relets to the
quality of power from the qualifying
factlity, and its ability to fit into the
purchasing utility's generating mix.

Paragraph [e)(vi} {2 of particular
significance for facilities of 100 kW or
less. This parsgraph provides tha! ratés
for purchage shall take Into dccount “the
Individual and aggregate vahie of energy
and capacity from guelifying facilities
on the electric utllity’s system ., . ",
Several commenters preseniad
persuasive evidence showing that an
effective amount of ¢apacity may be
provided by dispersed smali eystems,
evan in the case where delivéry of
energy from any particuler facility ia
stochastic. Stmilarly, qualifying facilities

may be able to enter into operating

agreements with each other by which
they are able to increase the assured
avatlabllity of capacity o the utility by
coordinating scheduled maintenance
and providing mutual bagk-up service,
To the extent that this aggregate
capacity valee can be ressonebly
estimated, it must be reflected in
standard rates for purchases,

Saveral commenters chagrved that the
patterns of availebility of particular
energy sources-tan and should be
reflecied in stavidard rates. An example
of this phenomenon is the availability of
wind and photovalteic energy on a
summer peaking system. If it can be
shown that aystem peak occurs when
there la bright sun and no wind, rates for
purchase could provide a higher
capacity payment for photovoilsic cells

than for wind energy conversion
systema, For systems peaking on dark
windy days, the reverse might be true.
Subparagraph (3)(i) thus provides that
standard rates for purchases may
differentiate among qualifying facilities
on the baeis of the supply
charactéristics of the particular
technology.

85§ 202304 (bj(5) and tel]  Legally
enforceable obligations.

Paragrapha (b](5) and {d) are intended
to monuﬁﬁa the requirement that the
rates for parchasen equal the utilities
avoided coet with this need for
qualifying facitittes to be able to enter
into contractusl commitmerits based, by
necessity, on estimaten of future avolded
costs, Some of the sommenits recelved
regarding this section stated that, if the
avolded cost of energy at the time it is
supplied is less than the price provided
In the contract or ubliugjation. the
‘purchasing utility would be required fo
pey a rate for parchases that would
sybsidize the qualifying facllity at the
exjprenge of the utility's other ratepayers.
‘The Commission recognizes this
pongibility, but is sognizant that in other
cages, the required rate will turn out to
ba lower than ths avoided cost at the
time of purchase. The Commission does
not believe that the reference in the
statute to the incremental cost of
shternative energy was Intended to
require a minute-by-minute evaluation
of costs which would be checked
against rates established in loig term
contracts between qualifying Incllities
and slgstric utilities, )

Many dommenters have stressed the
nead for certainty with regard to return
vn investment o new technologles. The
Commiession agrees with these lniter
arguments, and believes that, in the long
run, “overastimations” and
Minderestimations” of avoided cousts
will balance ont. :

Paragraph {b)(5) addresses the
situation in which a quaelifying facili
has entered Inio a contract with an
elsctrie utility, or where the qualifying
facility has sgreed to obligate itself to
deliver at a future date energy and
capscify to the electric utility, The
tmport of this section 1s to ensure thata
qualifying facility which has abtained
the certainty of an armrangsmént ia not
deprived of tha benefits of its
commitment as o result of changed -
circumatances. This provislon can also
work to preserve the bargain entered
inte by the electric utility; should tha
actual avoided cost be higher than those
contracted for, the slectrie utility fa
nevertheless entitled to retain the
benefit of its contracied for, or
otherwise legally enforceable, lower

srice for purchases from the qualifying
weility, This subparagraph will thus
ensure the certainty of rates for
purchases from a quslifying facility
which eniers into a commitment to
deliver energy or capacity to a utility,

Paragraph (d){1) provides-that a
qualifying facility may provide energy or
capacity on 2n "as available” basis, i.e.,
without legal obligation, The proposad
rule provided that rales for such
purchases should be based on "actual”
avoided costs. Meny comments noted
that baging ratee for purchazes In such
caaes on the utility's "actoa)l avoided
costs” 1s misleading snd could require
retroactive ralemaking. In light of thesa
comments, the Commission has revised
the rule to provide that the rates for
purchases are to be based on the
purchasing utility's avoided costs
estimated at the time of delivery, "

Paragraph {d}{2) permifs a qualifying
facility to enter into & contract or other
togally enforceable oblgation 1o provide
energy or capacity over a specified term.
Use of tha term “legally enforceable
ebligation” is intended fo prevent a
utility from circumventing the
requirement that provides capacity
credit for en eligible gualifying facility
merely by refusing to enterinto a
contract with the qualifying facility.

Marny commenters noted the same
problems for establishing rates for
purchases wider subparagraph (2] as in
subparagraph (1), The Commission
Intends that rates for purchages be
based, st the option of the qualifying
factlity, on either the avaided costa at
the time of delivery vt the avoided cosls
calculated at the time the obligation s
inturred. This change enables 8
qualifying factlity to establish a fixed
contract price for its energy and
capacity at the outset of its obligation or
to recelve the aveided costs determined
at the Hme of delivery.

A facility which enters into a long
tern conttact to provide energy or
capacity to a utility may wish to receive
a greater percentage of the tota)
purchase price during the beginning of
the obligation, For example, a level
payment achadula from the viility to the
qualifying facility may be used to match
more closely the scheduls of debt
service of the facility, So fong as the
total payment over the duration of the
gontract term does not exceed the
eetimatad svoided costs, nothingin
thesa rules would prohibit a Stafe
regilatary suthority or non-regulated
eleciric utility from spproving such an
arrangerent,

#1n addition to the avolded costs of énergy. thuse
costs most inchide the prorated shire of the
amgregate capacity valur of such facilities
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§ 282304(c) Foclors affecting rotes for
purchases.

Copacity Volis

An issue basic to thiz paragraph is the
question of recognition of the capacity
value of qualifying facilitles.

In the proposed rile, the Commission
adopled the argument set forth in the
Staff Discussion Paper that the proper
interpretation of section 210(b} of
PURPA requires that thie rates for
parchases include recognition of the
capacity value provided by qualifying
cogeneration and small power
production facilitiies. The Commisston
aoted that language used in section 210
of PURPA and the Conference Report as
well as in the Federsal Power Ac!
supports thls proposition.

in the proposed rule, the Commission
vited the final paragraph of the
Conlerence Report with regard io
section 210 of PURPA:

The confereen expect that the Commigsion,
n iudgin%whether the electric power
supplied by the cogenerator or small power
producer will replace futute power which the
utility would otherwisa have fo generate
itsctfy sither through existing capacity ar
additions lo na;':cacity or purchaes Irom other
soirees, will tuke into account the reliability
of the power supplied by the cogenerator or
small power prodecer by resson of any
legally enforceable obligation of such
vopenetator or smull power groducer 1o
supply firm puwer to the utility, ™

In addition fo that citation, the -
Comemission notes that the Conférence
Report stales that: '

In intorpreting the term. “incremental coxis
of alternative energy™, the conjerees axpect
that the Commission and the Slates may look
beyond the costs of alternative sources which
are instablaneously avatlable to the utility. ¥

Several commenters contended thaut.
since section 210{a)(2} of PURFPA
provides that electric utilities mus!
“purchase electric energy" from
qitalifying Tacilities, the rate for such
purchises sheuld not include payments
for-capacity, The Commission observes
that the statutory langusge used in the
Federal Power Act uses the lerm
“electric energy” to describe the rates
for geles for resale in interstale
commerce, Demand or capacily
puyments are & traditional part of auch
rutes. The term "electric energy” is used
thraughout the Act to refer boti io
electric energy and capatity, The
Commission does not find any evidence
that the term “electric energy” in section
210 of PURPA was intended {o refer only
to fuel and operating and mantenanne

*Conference Raport en H.R. 4018, Public Utiliy
Reguliiory Policies Act of 1076, H. Rep. No. 1750, 9,
b Cong. 24, Seas. (1078},

"™~ hi, pp. 865

expenses, instead of all of the cants
aapociated with the provialon of electric
service,

in addition, the Commission notes
thaf to interpret thin phrass o include
only energy would lead to the
conclusion that the rates for sales 2o

ualifying facilities could only include

e energy component of the rate eince
section 210 also refers to “electric
energy” with regard 10 such sales, it s
the Commission's belief that this was.
not the intended result, This provides an
additional reason to inferpret the phrase
“electric energy” to Include both energy
and capacity. '

In implementing thia statutory
slandard, It is helpful to review Industry
practice respecting sales between
utilities. Sales of electric power are

ordinarily classified as either firm sales. -

where the seller provides power &t the
customer's requesi, or non-firm power
saies, where the seller and not the buyer
makes the decision whether or not ,
power is to be availsble, Retes for firm
power purchages include payménts for
the post of fuel and operating expenses.
and also for the fixed costs agsoclated
with the construction of generating units
nesded o provide power al the
puarchaser's discretion, The degree of
certainty of deliverability required fo
constitete “firm power" cen ordinarily
be cbtained only if a utility has several
generating units and adequate reserve
capacity. The cepacity payment, or
demand charge, will reflect the cost of
the: utility’s generating units,

1n contrasl, the ability to provide
electric power st the selling utility's
discretion imposes no requirement tha
the seller construct or reserve dapacity.
in order to provide power lo.customers
st the geller's discretion, the selling

“utility need anly charge for the cost of

operating ils generating units and
administration. These costs, celled
"energy” costs, ordinarily are the ones
assoclaied with non-frm sales of power
Purchuses of power from gualifying
facilities will fall somewhere on the
continuum between these two types of
electric service. Thus, for example, wing
machines that fiumish power only when
wind velocity exceads twelve mileg per
hour may be so uncertuin in evailability
of putpul that they would only permii e
utility to avold generating an equivalent
amouat of énergy. In that situstion, the
ulility must continue lo provide capacity
that is available to meet the nesds of its
cuslomers. Since there are no svoided
capacity costs, rates for such sporadic
purchases should thus be based on the
utility system’s aveided incremental
gost of enargy. On the other hand,
testimony &t the Commission's public
hearings indicated that effective

........

amounts of firm capaclty exist for
dizpersed wind systems, even tho
each machine, considered separatety,
could not provide capacity velue, The
aggregate capacity value of such
facilities must be considered in the
calculation of rates for purchages, and
the payment distributed i the class
provi the capacity,

Some technologies, such g
photavoltaic cells, slthough subject to
gome uncertainty in power output, have
the general advantage of provi their
maximum powsr coincident with
system peek whan used on & summar
peaking systam. The value of such
powaer is grester ta the utility than
pawer delivered during off-peak periods.
Since the weed for capacity is based, In

art, on system peaks, the ?‘::eaiifying

acility's coincidence with the system
peak should be reflected in the
allowance of some capacity value snd
ah energy component that reflects the
gvoided energy costs at the time of the

peak,

A facility burning municipal wasie or
biomass may be sble to operate more
predictably and reliably than solaror
wind systems, It can scheduleits
outages during times when demand on
the utility’s system ie low, ¥ such a unit
demonstrates a degree of reliability tha
would permit the wtility to defer or svoid
conslruction of a generating unit or the
purchase of firm power from ancther
utility, then the rate for such a purchase
should be based on the savoidance of
both energy and capacity costs.

1n order to defer or cancel the
construction of new generating uniis, 8
wility must obtain 8 commitment from a
qualifying facility that provides
contractual or other legally enforcesble
assurances that capacity from
alternative scurces will be available
sufficiently shead of the date on which
the utility would otherwise have to
commif itself to the construction or
purchase of new capacity. If a qualilying
Tacility provides such assurances, it is
entitled to recelve rates besed on tha
capacity costs that the ulility can avoid
as a resull of its obtalning eapacity from
the gualifying facility,

Other comments with regard to the
requirement {o include capacity
paymenis in avoldet costs generally
track those et forth in the Staff
Discussion Paper and the proposed rule.
The thrust of these comments is that, in
order to receive credit for capecity and
to comply with the requirement that
rates for purchases not exceed the
incremental cost of sltersative energy.
capacity payments cen only be required
when the availebility of capacity from a
qualifying fucility or facilities sctually
permits the purchasing utility to reduce
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1ia need to provide capacity by deferring
the construction of new plant or
commiiments to firm power purchase
contracts, In the proposed rule, the
Commission stated that if a qualifying
facility offers anergy of sufficlent
reliability and with sufficlent legally
enforceable guerantees of deliverability
to permit the purchasing electric utility
to avold the need lo conatruct a
generating plant, to enable it to bulld &
smaller, less expensive plant, or to
purchase less firm power from another
utiﬁg than it would otherwise have

urchased, then the rates for purchases
rom the qualifying facility must Include
the avolded capacity snd energy costs.
As indicated by the preceding
discussion, the Commisaion confinues to
believe that these principles are valid
and appropriate, and that they properly
fulfill the mandate of the statute.

The Commisalon also contires to
believe, as stated In the proposed rle,
that this rulemaking represents an effort
{4 evolve concepta In a newly
developing aren within certain statutory
conatrelnts. The Commission recognizes
that the translation of the prinelple of
avolded capacity costs from theory into
practics is an extremely dilficult
oxercise, and is one which, by
definition, is baded on sstimation and
forecasting of future occurrences,
Accordingly. the Commission supporis
the recornmendation made in the Staff
Discussion Paper that it should leave o
the States and nonregulated utilities
“Rexibility for experimentatlon and
sccommadation of special
circumstances” with regard to
implemertation of rates for purchases.
Therelore, to the extent that a method of
calculating the value of capacity from
qualifying facilities reasonably secounts
for the vitlity’s avoided costs, and does
not fail to provide the required
encouragement of cogeneration and
smail (fowar praduction. {t will be
considered os satisfactorily
implamenting the Commigsion’s rules.

§ 292.304fe} Factors affecting rates for
purchases.

As noted providusly, several
commenters obhserved that the utility
systam cost dats required under
§ 202,302 cannot be directly applied to
rates for purchase. The Commission
acknowledges this point and, as
discussed previously, hes provided that
theue data are to be used as g sterting
point for the calculation of an
appropriate rale for purchases equsl 1o
the utllity’s avoided cost, Accordingly,
the Commission hus removed the
refarence to the utility system cost data
from the definition of rates for
purchases, and has inserted the

reference to these duts in paragraph {el.
&g one factor to be considered in
celeulating ratea for purchases.
Subparagraph (1) stetes that thess data
shall, to the extent practicable. be taken
into account in the caloulation of a rale
for purchases,

Bubparagraph (2] deals with the
availability of capacity from e gualil’ying
facility during sysiem dally an
seasonal peak periods. If a qualifying
facility can provide energy to a utility
during peak periods when the electric
utility is running its most expensive
genemting unity, this energy has a

igher value to the utility than energy
suppiied during off-peak periods, during
which only units with lower running
coats ure operating.

The preamble to the proposed rule
provided thal, to the extent that
metering equipmen! fs available, the
State regulatory suthority or
nonregulated electsie uiility should take
into account the time or season in which
the purchase from the qualifying facllity
occurs, Several commenters interpreted
this atatement as implying that, by
refusing to install metering equlpment,
an electric utility could avoid the
pbligation to constder the time a? which
purchases occur, This {s ot the intent of
this provision, Clearly, the mare
precisely the time of purchase is
recorded the more exacd the calculation
of the avoided costy. and thus the rate
for purchases, can be. Rather than
gpecifying that exact time-of-day or

-seasongl retes for purchases are

reguired, however. the Commission
believes thet the selecHon of &
methodology is best left 1o the State
regulatory authorities and nonregulated
electric utilitfes charged with the
implementation of these provisions.

Clauses {1} throught [v} concern
various aspects of the reliability of a
qualifying facility. When an electric
utility brovides power from its own
genergting units or from those of another
electric utility, it normally controla the
production of such prwet from a central
location. The ability to 80 control power
production enhances a stility's ability to
respond 1o changes i demand, snd
thereby enhances the value of that
powaer to the stility. A qualifying facility
ingy be able to enter into an
arrangement with the ulility which gives
the utility the sdvantage of dispaiching
the facility. By so doing, it increesss iis
value to the utiiity. Conversely, if a
utility sannot dispatch a qualifying
facility, that facility may be of less value
to the uiillty,

Clause [il) refers to the exposted or
demonutrated reliabllity of s qualifying
facllity. A utility cannot avoid the
construction or purchase of capacity i it

is likely tha! the gualifying lacility
which would claim to replace such
capacity may go out of service during
the period when the utility needs its
power to meet system demand. Based
on the estimated or demonstrated
reliability of a qualifying facility, the
rate for purchases from & qualifying
facility should be adjusted to reflect its
value o the ulility,

Clause [fif) refers to the length of lime
during which the qualifying facility has
contractually or otherwise guaranteed
that {t will supply energy or capacity to
the electric vitlity. A utility-owned
generating unit normally will supply
power for the life of the plant, or until i
ta replaced by more efficient capacity. In
conirast, a cogenerstion or small power
production unit might cease to produse
power ag g result of changes in the
{ndustry or in the industris! processes
utilized. Accordingly, the value of the
sarvice from the qualifying facility to the
electric utility may he alfected by the
degree to which the qualifying facility
ensures by contract or oiher legally
enforceable obligation that it will
coniinue to provide power. Included in
this determinalion. among other factors,
arg the term of the commitment, the
requirement for notice prior to
termination of the commitment, and any
penalty provisions for breach of the
obligation,

Ity order to provide capacity valoe to
an electric ulility a qualifylng facility
fmed not necessarily agres to provide
power for the life of the plant. A utility's
generation expangion plans often
nelude parchases of firm power from
other utilities in years immediately
preceding the addition of @ major
generation unit, if a qualifying facility
contracts to deliver power. for example,
for a one year perlod, it may énable the
purchasing utility to avold entering inlw
& bulk power purchase arrangement
with another utility. The rate for such o
purchase should thus be based on the
price at which such power is purchased,
orcan be expected to be purchased,
based upon bona fide oifers from
another utility,

Clause {iv{ addresses periods during
which a qualifying facility is unable lo
provide power. Electric ulilities schedule
maintensnce oytages for thelr own
generating unity during periods when
demand {s low. If s qualifying facility
can similarily scheddile its maintenance
oulages during periods of low demend,
o during periods in which s utility's
own capacity will be adeguate to handle
existing demand, it will enable the
uliiity to avold the expenses assoclaled
with providing asn equivalent amount of
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capucity. These savings should be
reflacted (n the rate for purchabes

Clause {v] refers to & qualifying
facility's ability send willingness to
provide capacity and energy during
system emefgencies. Beclion 282.307 of
these regulations concerna the provision
of electric vervice during system
emergencies, 1t provides thal, to the
extent that a qualifying facility is willing
to forego its own use of energy Jurlbg
system emergencles end provide power
1¢ & utility's system, the rate for
purchases from the quali facitity
should reflect the value of that service.
Small power production and
vopeneration facllities could provide
gigaificant back-up capability to electiie
systems during emergencies. One
benefit of the encoursgement of
interconnected cogeneration and small
power production may be Yo Increase
overall system relinbillty during such
erergency sonditions, Any such benefi
should be reflected In the rate fob

urchases From such qualifying
acilities.

Another releted factor which alfects
the capacity’ value of a qualifying
facility is {ts abllity to separate its load
from ils generation during system
emergencles. During such emergencies
an glectric ylility may Insiftute load
shedding procedures which may, amang
other things, require that industrial
customers oy other large loads stop
receiving power. As 8 resall, 1o provide
optimal bepelit to 8 utilily Inan
emergeney situation, a qualifying facility
might be required to continue operstion
a3 8 fenerating plant, while
simultaneously ceasing operation as &
toad on the BUITEY's system, To the
extent that a facility s unable to
mgarﬂ!e fts load from its generation, Uis
value to the purchasing utility decreases
during system emergencies. To refloc!
suth & possibility, clause [v] provides
tha! the purchesing utility may consider
the qualif¥ing facility's ability to
separate {is load from its generation
duting ayslein smergencies in
determining the value of the qualifying
facility to the electric ullity.

Clauae [vi) refers 1o the aggregute
capabilily of cepacity from guaiifylng
facilities to dleplace planned utilily
capacity. In some instances, the small
amounts of copacity provided from
gualifying fnd%iies taken individuatly
might not enable.a purchasing utility 1o
defer or avoid scheduled tapucity
additions, The aggregate capability of
such purchases may, however, be
sufficient lo Fermh the deferral or
avoidance of a vepacity addition.
Moreover, while an individual qualifying
Tacility may not provide the equivalent

of firm power to the electrle utility, the
diversily of these facilities may
collectively comprise the equivalent of
capagity.

Clause {vil) refers to the fact tha! the
lead time associated with the addition
of capacity from gualifying focilities
may be less than the fead time that
wauld have been required If the
purchasing utility had constructed its
own generating unit, Such reduced lead
time might produce savirgs in the
utility's total power production costs, by
permitting utilitles to avoid the
“lumpiness,” snd temporary excess
capacily associated therewith, which
normally ocour when utilities bring-on
line large gonerating units. In addition,
reduced lead time provides the utility
with greater Bexibility with which it can
accommuodate changes in forecasts of
peak demand,

Suhparagra?h {3) concerns the
relationship of energy or capacity from: &
qualifying facility to the purchasing
eloctric utility's nead {nr such energy o
capacity, I an electric yiility has
sulficient capacity o mesl its demana,
and is not plannaing to add any new
capacity to its sysiom, then the
availubility of capacity fram gualifying
factlities will not immadiately enable
the utility to avoid any capacity costs,
However, an electric utility system with
excess capacity may nevertheless plan
to add new, more efficient capacity to
its system. ¥ purchases from a}aalifying
fucilities enable a utility to defer or
avold these new plunned capacily
additions, the rate for such purchases
should reflect the avoided cosls of these
additions. However, as noted by several
commenters, the deferral or avoldance
of such a-unit will also prevent the
substitution of the lowaer énergy costs
that would have accompanied the new
capacity. As a result, the price for the
purchase of energy and capacily should
reflect these lower avolded energy costs
that the utility would have incurred had
the new capacily been added.

‘This s not 1o say that electriv utilities
which have excess capacity need not
meke purchases from qualifying
facilities; qualifying fncilities may ohtain
payment based on the avoided energy
costs on a purchasing utility’s system.
Many utility systems with excees
capazzit;; have Intermediste or peaking
units which use high-cost fossll fuel, As
@ result, during peak hours, the energy
costs on the aysiems are and thus
the rate to a qualilying wtility from
which the electeio @ity purchases
ene.v%y should similarly be high,

Subparagraph {4) addresses the costs
or savings resulting from line losses, An
appropriate rate for purchases from »
qualifytag facility should refleul the vost

savingg actually accruing to the electric
utility, #f energy produced from a
qualifying facility undergoes line losses
such that the delivered power is nol
sguivalent to the power that would have
been delivered from the sourca of power
it replaces, then the qualifying facility
should not be reimbursed for the
difference in losses. If the oad served
by the qualifying facility is closer to-the
qualifying facility than it is to the utility.
it is possible that there may be net
savings reaulting from reduced line
losses. In such cases, the rates should be
adjusted upwards,

§ 202.303(f} Periods during which
purchase ore not required,

‘The proposed rule provided that an
electric utility will not be required to
purchase ebergy and capacity from
qualifying facilities during periods in
which such purchases will result In pet
incrensed operaling cosis to the electric
utility, ‘This section was intended fo des!
with a certatn condition which cen
ooeur during light loading perfods. If ¢
utility atgeraﬂng only base load units
during these periods were forced to cut
bagh outpul from the units in order fo
scoommodate purchases from qualifylng
facilities, these bade load units might
not be oble 1o increase their output ievel
rapidly when the system demand futer
incressed. As & result, the utility would
be regulred o utilize less efficient,
higher cost units with faster start-up fo
meet the demand that would have been
supplied by the less expensive base load
anit had it been permitted to operate at
» consiant output.

‘Fhe result of such & transaction would
be thet rather than avoiding costa as e
rasult of the purchaze from a qualifying
Tacllity. the purchasing electric utility
would Inour greater costs than it would
have had it not purchased energy or
capacity from the qualifying factlity. A
strict afphcaﬁan of the avolded cost
principle set forth in this section would
aszess these additional costs as
negative avoided costs which must be
reimbursed by the qualifying faeility. In
order to aveid the anomelous result of
forcing & qua utility to pay en
electric utility for purchasing ite output,
the Commilesion proposed theten
electrie utility be rﬁuired to idenlify
periods during which this situation
would otcur, #o that the qualifying
facility could cease delivery o
electricity during those periods,

Many of the coraments recelved
tellected a suspicion that electric
utilities would abuge this paragraph to
clreumvent their obligation to purchase
from qualifying faci'Ues, In order 1o
minintize that possibllity, the
Cammisgion has roviged this paragraph
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1o provide thael any electric utifliyavhich
seeks o cease purchasing from
qualifying facllities must notify each
affected qu&lify’ing facility prior to the
ocourrence of such a perim‘f in Ume for
the qualifying facility Yo cenge delivery
of energy or capacity 1o the electric
utility, This nolificalion can be
sccomplished in any reasonable manner
determined by the State regulatory
authorily, Any claim by an electria
utility that such a light loading period
will ecour or has sccurred is subject to
such verification by its State regulatory
suthorfty as the Btate authority
determines necessary or appropriste
either befurs or after its occurrence.
Moreover, any cloctric utility which fails
to provide adaquate notice or which
fncorrectly identifies such a period will
be required to relmburse the quaﬁf{l?
facility for energy or capacity supplle

ag if such a light loading period had aot
osoourred

The section hae alsh been modified 10
clarify that such perioda must be due to
operational circumstances,

The Commission does not intend that
this paragraph override contractual or
ather legally enforcesble obligations
incurred by the electric utility to
purchase from a qualifying facility. In
such arrangementy, the established rate
fs based on the recognition that the
value of the purchase will vary with the
changes in the utility’s operating cegts,
These variations ordinarily are taken
Into account, and the resuiling rate
represents the average value of the
purchase over the diration of the
obiigation. The ocewrrenca of such
periods may similarly be taken inlo
aceount in determining rates for
purchases,

Tox Issues
The Conference Report slates that:

* * * the examination of the fevel of rates
which should spply o the purchase by the
utility of the cogenerator's or the small power
producer's power should not be burdened by
the same examination s are utility rate
epplications to determine what [s the just snd
rpasonable rate that they should recelve for
their electric power

‘The Commlssion notes that section
301{b){2) of the Energy Yax Act of 1078 9
makens cartain enargy property eligible
for increased business investment tax
eredit. Some of this property is
commaonly used Ln cogeneration and
small power production, However,
section 301(b)(2)(B] excludes from such
eligibility property “which is publie

Y Conference Report on H.R. 4818, Pubtlc Lhility
Regulutory Policles Actof 1078 H. Rep. No. 1750, b,
85th Cong.. 24 Bess (1678),

b, L No. p5-618, 20 D50 §8 40, 49,
November §, 1078

viflity property (within the meaaning of
section 48(fi(5] of the Internal Revenue
Code of 1954}, * Ax a result, if the
property of & qualifylng factlity which
was otherwise eligible for the credit
wete to be classifled as public utllity
praperty under section 45{{]{5) of the
Internal Revenue Code, it would not be
sligible for the increased Investment tax
credit,
_The Commiasion notes that the
Tressury Department's ragulations
provide that the definition of “public
utility property” does not Include
?ﬁoperty vaad In the business of tha
ursishing or pale of electric energy if
the rates are pot subject o regulation
that fixes a rate of return on
investmen!. ™ On this basis, the
Commission believes that property of a
gualifying facility that would otherwise
be eligibie for the energy tax credl
would niot be extluded from that
sligibility under the public utility
property exclusion,

First, this Commiasion Is axempting
property of qualifying facilities from
regulation under Part I of the Federal
Power Act, and from similar State and
local laws and regulatory programe.
Secondly, the Commission observes thal
the rates & qualifying facility will
receive for arles of power 1o utilities are
not based on & regulatory scheme which
fixes a rate of retumn on investment of
the qualilying facility.
'hAa a result, the Com;ni#s;i!on believes

a1 energy property of qualifying
facihﬁemwlé] not be barred from
eligibility for the tax credt by reason of
the public utility property exclusion. The
Comunission wishes to sxpiress ita
opinion on this matter in an sffort to
further encourage cogeneration and
gmall power production by means of thia
rulemaking process,

§ 292905 Rates for sales.

Section 210(c) of PURPA provides that
the rules requiring ulilities to sell
alectric energy 1o quallfying facilitles
shall ensure that the rates for such sales
are fust and reasonable, In (ke public
Interest, and nondiscriminatory with
reapect to qualifying cogenerators or
small power producers: This section
vantemplatas forrmulation of rates on the
basia of traditional ratemaking {/e.,
cost-ol-service) cencepte, .

Paragraph (a) expresses the statulory
requiremant that such rates be just and
veasonable and in the pablic interest,
Paragraph {a) aleo provides thet rates
fur sales from electric utilities to
gualifying facllitica not be

w3s US.C. §48{cHa)b).
*Trearry Reg. § 148-3(g)(2), 7.0, 7602 Murch
24,1678}

discriminatory ageinst such facitities in
compatigon 1o rates o other cusiomers
served by the elsciric utility

A qualifying facility is entitled to
purchase back-up or standby power at a
nondiscriminatory rate which reflects
the probability that the qualifying
facility will o1 will not contribute to the
need lor und the use of utility capacity.
Thus, where the ulility must reserve
capacity to provide service to a
qualifying faciiity, the costs asspciated
with that reservation are properly
recoverable from the quaiifying facility,
#f the utility would eimilarly assess thesa
costs to non-generaling customers.

in the proposed rile, paragraph (b)
required electric utilities to provide
energy and capacity and other services
fo any quali facility at a rate &2
teast as favorable as would be provided
to & customer wha does not have his
own generation. The comments regelved
concerning this paragraph noted that
this provision might ba Inlerpreted az
requiring an electrie utility to provide
service lo 8 qualifying facility a! its most
favorable rate, even if the qualifyin
facility would not be eligible for such a
rvate i it did not have its own gensralion,
It fs not the Commission’s Intention that,
for example, an industrial cogenerator
receive gervice at a rate applicable to
residéntial costomers; rather, such a
customer should be charged at 8 rats

“appHcable 1o a non-generating industrial

customer unless the electric utility
shows that a differsni rate fs justified on
the basie of sulficlent load or other cost-
related data. Accordingly, this section
now provides that for qualifying
facilities which do not simultaneously
sel] and purchase from the slectric
utility, the rate for pales shall be the rate
that would be charged:to the class to
which the qualifying fagility would be
assigned if it did not have lts own
peneration.

Suhpara;raph {2} provides that if, on
the busis of accurale data and
conaistent system-wide costing
principles, the ytility demonstrates that
the rate that would {ve charged to s
comparable customer without its own
gerieration is not appropriata, the utility
may base its rates {or sales upon thase
data and principles. The utility may only
charge such ratas on a
nondiscriminatary basls, however, so
that a cogenerator will not be singled
cu! to lose any Interclass or intraclass
subsidies to which it might have baen
entitled had it not generated part of its
electrig energy needs itvell,

In situntions where a qualifying
Jecility simultaneously sells its outpul to
an electrle utility and purchases ita
requirements from that electric utility, a»
8 bookkeaping matter, the focility's
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alectrical ouiput will nol serve {is own
load, bul rather will be supplied to the

id, As 8 vesult, the facility’s eloctric

vad is likely to have the ssme
characlerislics as the load of other non-
generating customers of tha utility, If the
utility does not provide data showing
otherwiss, the appropriate rate for sales
te such a facility is the rate that would
be charged to & comparable customey
without ity pwn generstion.

Paragraph (b)(2) of the rule sets forth
ceplain types of service which eleotric
ulilities ave required to provide
gualifying focilities upon request of the
Facility, These types of servige are
supplementary power. back-up power,
interruptible power and maintenance
power. In response {o commenls, these
tarms are defined in the texi of the rules,
as well aa in this preambla,

Back-up or maintenance service
provided by sn electric utility replaces
ensrgy or capacity which & qualifying
facility ordinarily supplies to itslf,
These rules authorize certain facilities to
purchase and sell simultanecusly. The
smount of energy or capacity provided
by an electric utility 1o meet the load of
a fucility which simultaneocusly
purchases and sells will vary only In
accordance with changes In the facility's
load: interruptions in the facility's
generation will be inanifested an
varfations in purchases from the facility.
In such s case, sales to the qualifying
facility will not be back-up or
maintensnce service, but will be slmilar
to the Rull-requirements pervice that
‘would be provided if the facility were s
non-generating customer.

Supplementary power s eleciric
enargy or capacity used by a facility In
addition to that which 1t ordinarily
generates on its own. Thus, a
cogeneration facility with g capacity of
ten megawalis might require five more
megawalts from a vtility on 2 continuing
basts to mes! {ts electric Joad of fifteen .
megawatts, The five megewstts sanlied
by the electric utility would normaily be
provided as supplementary power.

Buck-up power ia electric energy or
capacity avsilable to replace energy
generated by a facility’s own generation
equipment during an unschaduled
outags. In the example provided above,
a cogeneration facillly might contract
with an electrie utility for the utility to
have svailable fen megawatts, should
the cogenerator's units experienge an
outage.

Maintenance power is gleciric mﬁ:}y
or capacity supplied during schadul
outages of the gualifying facllity. By pre-
areangement, 8 ulility can agree to
provide such energy during periods
when the utility’s other load is low,
therehy avoiding the imposition of Iarge

demands on the ulllity during pesk
periods.

Interruptible power s electric energy
or capacity supplied to & qualifying
facility subjact 1o Interruption by the
plectric utility under specifled
conditions, Many uitlities have utilized
Interruptible service {o avoid expensive
investment in new capacity that would
otherwise bie necessiry to assure
adequate reserves at lime of peak
demand. Under this approach utilities
assure the adequaty of reservis by
arranging to reduce peak demsand, rather
than by adding capacily. Interruptible
pervice is therefore normally provided st
# lower rate than nondnterruptible
service.

Diring the Commiasion’s public
hearings on this rulemaking, one
commenter statod that utllities which
have excess capacity do not save any
cosls by providing interruptible servics.
The commenter contended that the
Cummission should not require & utility
with excess capacity to offer
tnterruplible servics, i a utility is not
adding capacity [whether by
construction or purchase) 1o meel
anticipated Increnses in pesk demand,
the rates charged for interrupiible
service might appropriately be the same
as for non-interruptible services.

‘The Commission believes that these
maiters Involving the provision of
interruptible rated sre best handled

-through the pricing mechaniem.

However, if as discussed nbove,
intarruptible customers provide mo
savings to the electric utility, the rate for
fnterruptible service need not be lower
thanthe rate for lirm service, Insuch a
tase, the Commission would consider
granting a walver from this paragraph,
under the provisions of § 202,403,

Some comments noled that certain
electric utilities do nof have any
generating tapacity, and to require the
services listed in subparegraph (1) might
place an undue bunden on the electric
utility. In Hight of these comments, the
State regulstory authorities or the
Commission, as the cere may be, will
allow g waiver of these requirements
upon & finding after a showing by the
utility to the State regulatory authorlty
or Commission, an the gese may be, thai
provision of these services will impair
the utility's ability to render adequate
service to Ils customers or place an
undue burden on the elestrio atility.
Notice must be given in the area served
by the electric utlity, opportunity for
public comment mus! be provided, and
an application mus! be aybmitted lo the
State regulatory authority with respect
{0 any eleciric utility over which it has
ratemeking suthorily or the Commlssion

with respect to any nonregulsted
electriv utility,

Paragraph {¢)(1] provides that rales
for sales of back-up or maintenance

wwer shall not be based, without
setual dats, on the assumption thal
forced outages or other reductions In
output by each qualifying facility on an
electrie utility's system will occur either
simultgneously or during the system .

sk, Like othey customers, qualifying
atdiition may well have Intraclass
diversity. In addition, because of the
variafions iia size and l;md rﬁgjﬂmmh
amiong various types of qualifying
fscﬁg?am such facilities may well hava
{nterclass diversity.

“I'ne offact of such diversity s that an
electric utility supplying back-up or
maintenance power 1o gualifying
fucilities will not have 1o plan for
reserve capacily to serve such facilities
on the assumption that every facility
will uge power at the game moment, The
Commisaion believes that probabilistic
analyses of the demand of qualifying
facilities will show that s utility will
prohably not need to reserve capacity
ot & one-to-one basis to meet back-up
requirements, Paragraph {c}(1) prohibits
utilities from besing rates on the
assumption that qualifying faciiities will
imipose demasids slmultaneously and at
;}*amm peak unless supported by factual

ata,

The rule provides that utilities may
refute these assumptions en the basis of
factusl data. Theee data need not be in
the form of empirics! load data. H might
be the case that within certain
geographlo areas, wesather dats and
performence dats would constitute a
suffigient basls 1o refute the assumption
relating fo the voincidence of the
demands Imposed, for example, by
windmills or photaveliaica, with respect
to their need for back-up power,

Paragraph ‘c}{z} provides that rates
for sales ghall take Into account the
extent lo which & gualifying facility can
usefully coordinate periods of scheduled
maintenance with an electric utility. H a
qualifying facility stays on line when the
witlity will need ita capacity, and
schedules maintenence when the
utility’s other units are operative, the

uslifying facility is more valuable o

o ytility, as it tan reduce its capacity
reqiirements.

§ 282308 Interconnpction cosls.

Paragraph {a} statea thal eack
gualifying fagility must reimbursé any
electric wtility which purchases capacity
or energy from the qualifying facility for
any interconnection costs,on a
nondiscriminatory basiz with respect to
other customers with similar loa
characterigtics. The Commission finds
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marit in thone comments which
suggested that the basts of comparison
for nondiscriminatory practices in the
proposed rule to “any other customer”
was too broad, and that the correel
reference for nondiscrimination Is the
practice of the wility in relation to
sustomers in the same class who do not
generate elactricity. As noted
previously, the intercannection costs of
fucility which g slready
{ntarcomnectad with the utlity for
purpuses of sales are limited to any
additional expenses incurred by the
utility lo permit purchases.

Several commenters expressed their
concern that some protection should be
provided to qualifying facilities from

otenttal harassment by utilities in the

orm of requiring unnecessary safety
equipment. Az discussed sbove, the
Btate reguiatory authorities {with
respect to electric utilities over which
they have ratemsking authority] and
nonregulated electric ulilities have the
rasponsibility and authority to ensure
that the interconnection requirements
sre reasonable, and that associated
coats are legitimately incurred,

¥or qualifying facilities with a design
capacity of 100 kW ot less, the
Comanission soled that interconnection
costs could be easessed on a clags basis,
and the standard rates for purchases
established for classes of acilities of
this size pursuant to § 292.304fc)(1)
might incorporate these costs. Siate
regulalory authorities [with respect to
sloctric utiiitias aver which they have
ratemaking authority) or nonregulated
electrio wilities may alvo delermine
interconnection costs for qualifying
facilities with a design capacity of more
than 100 kW on either a class svetage or
individua} basis.

Numerous comments rafsed the point
that the proposed rule did not address
the manner i which alsctric utilities
would be raimbureed. Potential cwners
and developers of qualifying facilities
recommended that the costs be.
amottized on a reasonable basia,
because paying a large lump sum
payment would be a considerable
obgtacle to the program. Electric utilities
generally preferred payment up Tront,
although several commenters indlcated
that gmortization might be sceeptable
for credit-worthy facilities, The
Commission believes that the manner of
reimbursements twhich may include
amortization over a ressoneble period of
tima} is best left to the Stats regulatory
authorities and nonrsguiated utilities, In
the determination of any standard rates
for purchases established pursuant to
§ ze2.304fc){i}. i the Stale-approves
some manner of amortization, it might

consider assignment of uncolletted
interconnaction costs to the class for
which the rate is sstablished.

§ 202207 Sysism etmergenties.

Paragraph {a) provides that, excep! as
provided under section 202(c) of the
Fedetal Power Act, no qualifying focility
shall be compelled to provide energy or
capacily to the electric utility during an
emargency beyond the extentprovided
by agreement between the qualifying
facility ang the utiligu

The Commission finda thai s .
qualifying facility should not berequired
ta make availabls el of lta generation to
the ulility during & system emergency.
Such a requirement might interrup!
indusirial processes with resulting
damuge to equipment and manufactured
goods, Many industries install their own
generaling equipment in order to ensure
that even during a system emergency,
their supply of power is not interrupted,
To put In jeopardy the availability of
power to b qualifying facility during a
system emargency because of the
facility's ahiiity 10 provide power to the
aystem during non-emergency perioda
would result In the discouragement of
Interconnected operation and a resultant
discouragement of cogeneration and
small power production. The
Comission therefore ?'mwiﬁes hut the
qualifying facility’s obligation to provide
anergy and capacily in emergencies be
established through contract.

In order to receive full credit for
capacity, 8 qualifying facility must offer
gnergy and capacity during system
emergencies o the same extent that i
has agreed to provide energy and
gapacity during non-emergency
gituativne. For example, a 30 megawatl
cogenerator may reguire 20 megawalts
for its pwn industrial purposes, and thus
may contract to provide 10 megawalis of
capacity to the purchasing utlfity. During
an gmergency, the cogenerator musl
provide the 10 megawats contrected for
{0 the utility; It need aot disrupt its
industrial processes by supplying its fult
capability of 30 megawatts, Of course, If
it should so desire, o cogenerator could
ganttactually agree to supply the full 30
megawalts during system emergencles,
The availability of such additional
buckup capacity should increase utility
system reliability, snd should be
scoounted for In thé utility’s rutes for
purchases from the cogenerator,

Paragraph (b) provides thet sn electric
utility may disconlinge purchases froma
gualifying {acility during & syatem
emergency if such purchases would
gontribute to the emergency. In addition,
during system emergencies, a qualifying
factlity must be trested on g
nondiscriminatory basis in any load

shedding program—i.e., on the same
basla that ather customers of a similar
clase with similar load charactertatics
are treated with regsrd to Interruption of
service.

Cradit for capacity {ag nofed in
§ 282.204{e}{2)iv}) will also take into
account the ability of the qualifying
factlity to separate lts load and
generation during system emergenciag.
However, the qualifying facility may
well be eligible for some capacity credit
even if it cannot separale its load and
genaration,

§ 282,308 Standards for operating
reliubility.

Saction 210{a) of PURPA states thet
the rulas requiring electric utilities o
buy ftom and sell to qualifying facilities
shall include provisions respecting
mintmum relishility of qualifying
facilities {including reliability of such
facilities during emergencies] and rules
respecting reliability of electric utilities
during emergencies. The Commizsion
belleves thal the relinbiltty of qualifying
facilities can be accounted for through
price; namely, the jess reliable a
gualifying [acility might be, the less it
should be entitled to revelve for
purcheses from it by the utility,

As a resull, the Commission has fot
included specific standards relating to
the reltability in the sense of the ability
of qualifylag facilities to provide energy
ur capacily,

The Commission has determined Ihat
safety equipment exists which can
ensure that qualifying facilitles do not
energize ulility fines during wtilily
outlages. This secilon accordingly
provides that each State rogulatory
authority or nonregulated electric utility
may establish standards for
interconnected operation between
electric utilities and qualifying facilbiies.
Thess slandards may be recommended
by any utility, any gualifying facility, or
any other person. These standards must
be sceompanied by s statement showing
the need Zr: the standard on the basis of
eystem safety and operating
requirements.

Subpart D—Implemeniction
Summory of this Subpart

Rules in this subpart ate intendesd 1y
cerry ouf the responsibility of the
Commission to encourage cogeneration
and small power production by
clarifying the pature of the obligation to
tmplement the Commission’s rules under
aection Z10.

Theas rules afford the Sfte regulutory
authorities and nonregulated electric
utilitian grest letltude in determinkng the
muanner of implementation of the
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Commission's rules, provided that the
manner chosen is reasonably designed
io implement the reguirements of
Subpart C. The Commission recognizes
that many States and individus}
nonreguiated electric utilities have
ongoing programs to encourage emall
power production and cogenetation. The
Commission. also recognizes that
ecenomic and regulatory circumstances
vary from State to State and utility to
atility. B Is within thie context—in
recognition of the work already begun
and of the variety of locs! conditions—
that the Coramission promulgates its
regulations requiring implementation of
rulas issued under section 210,

Because of the Commission's desire
not to creale unnecessary burdens at the
State lavel, these rules-provide a
procedure whereby a State mgtﬂator{
authority or nonregulated electric utility
may apply to the Commission for a
waiver if it can demonstrate that
compliance with certain requirements of
Subpart € Is not necessary lo encourage
cogeneration or emall power production
and is not otherwise required under
section 210.

Beveral commenters expressed their
concern thet Stale regulatory authorities
wauld ot be sble adequately to
implement the Commission‘s rules, and
therefore, recommended that the
Commission issue specific rulea which
the State regulatory suthorities would
adopt without change, The Commission
dows not find this proposal tu ba
appropriate at-thie time, and believes
that providing an opportunity for
experimentation by the States Is more
conduclve to development of these
difficult rate principles.

Implamentotion

Section 210{) of FURPA requires thet
within one year after the date that thip
Commission preseribes {ts rules under
subsection (a), and within one yesr of
the date any of these rules is revised,
each State regulatory aathority and each
aonregulated eleciric utility, after notice
and opportimily for hearing, must
implement the rules or revisions theraof,
&p the gage may be,

“The ohligation to implement section
210 rules is m continuing obligstion
which begins within one year after
promulgetion of such rules, The
reguirement to implement may be
fulfilled either (1} through the snactment
of laws or regulations sf the State level,
{2} by application on a case-by-case
basip by the State regulatory authority,
ot nonregulated utility, of the rules
adopted by the Commiasion, or (3) by
any other action reasonably designed to
implement the Commission’s rules.

Review and Enforcement

Bection 210{g) of PURPA provides one
of the means of obtaining judicial
review of a proceeding conducted by a
Staie regulstory authority or
nonregulated utility for purposes of
{mplementing the Commission's rules
under section 218. Under subsection (g},
review may be obtained pursuant to
procedures et forth In section 123 of
PURPA. Setion 128{c){t) containy
provisions conceriing judicial review
snd enforcement of determinations
made by State regulatory suthorities-
and nonregulated utilities under Subtitle
A, B, gr T of Title I In the appropriate
State vourt. These provisions also apply”
to review of any action taken to
implement the rules under section Z10.
This meana that persons can bring an
action in State gourt to require the Staty
regulatory authorilies or notragulated
utilities to inplement these regulations.,

Saction 123{c}{2} of PURPA provides
that parsans seeking review of any
determination made by a Federal
agency may bring an action ln the
appropriate Pedaral coort. This
distinction between Federal agencles
and non-Federal agencies aleo applies fo
review of enforcement of the
implementation of the rules under
section 210

Finally, the Commission believes that
review and enforcement of
implementation under wection 210 of
PURPA can consiat not only of review
and enforcement as to whether the State
regulatory authority or nonregulated
electric utllity hae conducted the initial
implementation properly—namely, put
Into effect regulations implementing
section 210 rulés or procedures for that
implementation, after notice and an
opportunity for a hearing. It can also
consist of review end enforcement of the
spplication by a Stalg vegulatory
authorlty or nonregulated electric utility,
on a case-by-case basis, of lizs
reguiations or of any other provision it
may have adopted to implement the
Commiesion's rules undet section 210.

Bection 210(h){2){A) of PURPA states
thut the Commission may enforce the
implementation of regulations under
section 210(M), The Congress has
provided oot only for private causes of
action In State courts to obtain judicial
review and enforcement of the
implementation of the Commigslon's
rules under section 210, but also
provided thal the Commlesion may
serve as 4 forum for review and
enforcement of the implementation of
thig program.

$ 282,401 Implementation by state
regulatory authorities dnd nonreguloted
elatiric utilitios

Paragraph (a) of § 262.901 aeta forth
the obligation of sach State regulatory
guthority o commence implementation
of Subpart C within one year of the date
these rules take effect. In complying
with this paragraph the State regulatory
guthorities are requlied ta provide for
notice of and opportunity for public
kearing. As described in the summary of
this subpart, such implementation may
coneist of the adoption of the
Commission's rules, ep undertakinug 1o
resolve dispufes belween qualifying
facilities and electriz vtilities ariging
ynder Subpart C, or any other action
reasonably designed to implement
Bubpart €,

‘This section does not cover one
provision of Subpart C whick is not
required to be implemented by the State
regulatory authority or nonregulated
electric utility, This provision is
4 202.302 [Avallability of electric wtility
sysiem cost data], the Implementsiion of
which ia subject to § 262.402, discussed
helow,

Hubsection {b) seta forth the obligaton
of each nonregulated electric itility to
commence, after notice and opportunity
for public hearing, implementation of
Subpart . The nonregulated electric
utilities, being both the regulator and the
utiBity subject to the regulation, may
setisfy the obligation to commence
implémentation of Subpart. C through
iswuance ol regulations, an underfaking
to comply with Subpari C, or any other
action reasonably degignad to
{mplement that subpart,

Paragraph {o) sets forth g reporting
reguirement under which each State
regulatory authority and nonregulated
glactric utility ie to file with the
Commissioy, not later than one year
after these rules take effecl, a report
describing the manner in which it is
proceeding to implement Subpart C,

Comments received regarding this
section Indiceted u doncern that the
obligation of a Stete regulalory authority
or nonregulated utility "o commence
implementation * * * within ona year
* ¢ ¢ did not provide any guidance as
to when the process must be completed.
‘The Commisaion noiés that the intention
of this geqtion Iz that the State
regulstory suthorities and nonregulated
ulilities have one year in which to
establish procedures and that st the end
of thet year ench State must be prepared
to entertain applivations, The phrase
"commence implementation™ is intended
by the Commission to connote that
implementation of these rulesis o
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contiming process and that oversight
wili be ongoing.

§$ 282407 [Implementation of reporting
objectives.

The obligation to comply with
§ 202.302 iy Imposed directly on electric
utilitien. This Is different from the rest of
Subpart C where the obligation to act {s
Imposad on the State regulatory
suthority or the nonregulated elegtric
utifity in its role as reguelator. The
Commission is exercieing its avthority
unider section 133 of PURPA and other
laws \:iitlﬂ!;ik the mt;z;u:;m;aion‘o suthority
to require L »

electric utility :&icﬁ fatle to

comply with the requirements of
§ 292.302{b} is subject to the same
penalties as it might receive as 5 result
of a failure to comply with the
reqidremenis of the Commission's
regulations issued ander section 133 of
PURPA. Ax stated sarlier i this
preamble, the data required by § 202302
will form the basis from which the rates
fm;gumhusea will be derived: § 202302
inthus & critical elenrent in thia p
The Commission believes that, with
regard to utilities subject to section 133
of PURPA, the Commisslon may
exercise ils anthority under gection 133
to require the data required by
§ 282.302{b) on the basls that the
Commission finds such informstion
netcessary lo allow determination of the
costs assogisted with providing aleciric
services. With regard to utilities got
subject to section 133, if they fail o
provide the dats called for in
§ 262.302(c), the Commission may
compel its production under the Federal
Power Act and other statotes which
pravide the Commission with authority
to reguire reporting of such data,

§ 292,403 Waivers,

Paragraph (8] providea for a
procedure by which any State regulatory
anthority or nonregulated electric utility
mmay spply for a waiver from the
upgl fcation of any of the requirements of
Subpart C other than § 292,302, {Section
292.302(d] has been revised to permita
Stute regulatory authority or
nonregulated utility to sdopt 8 substitute
methed for the provision of sysiom coat
dats without prior Commission
approval} .

aragraph [b) provides that the
Commission will grant such a walver
only If the applicant can show that
compliance with any of the
requirements is not necessary lo
encourage cogeneration or smail power
production and is not otherwise reguired
under section 216 of PURPA.

This section 8 included in recognition
of the need for the Commission lo afford

flexibility to the States and
nonregulated utilitles to implement the
Commission’s rules under gection 210,

Beveral conments suggented that the
Commisaion set forth procedures for
consid spplications for waivers
which would allow formal participation
by quslifying Facilities tn » public -
hearing. The Commission notes that
{ntereated parties would be given an
opportunity to be heard In any
procesding it conducts to delermine
whether or not 5 walver should be
grantad.

Subipart F~Exemption of Gualitying
Small Power Production and
Cogeneration Faclities From Certain
Fadersl and State Laws and
Regulations

§ 262,601 Examption of qualifying
Jacilitiad from the Federal Power Act.

Bection 210{e) of PURPA states that
the Conumigaion shall prescribe rules
under which quaﬂfyin& facilitiea are
axempl, in part, Fom the Federal Power
Act, from the Public Ulility Holding
Com;a.ng Act of 1935, from the State
laws gnd regulations respecting the
rates, or respecting the financial or
organizetion regulation, of electric
utilities, ¢r from any combination of the
foregoing, if the Commission delermines
such exemplion {8 necessary to
sncourage cogeneration and small
power production. As noted in the Stalf
Discussion Paper, the Congress intended
the Gommission to make Liberal use of
{ta exemption authority in orderto
remove the disincentive of ulility-fype
regulation, The Commission belioves
that broad exemption is appropriaty.

Section 210{=}{2) of PURPA provides
that the Commission fs not authorized to
exempt ¢mail power production
Tacilities of 30 to B0 megawatt capacity
from these laws. An éxception is made
for amgll power ;:md;ctian {acllities
using biomass as s primary energy
souree, Such facilities between 30 and
B0 megawastts may be exemplod from
the Public Utility Holding Company Act
of 193% and from State laws and
regwlations but may not be exempted
from the Federal Power Act, The
Commission will establish procedures
for the determination of rates for these
facilitios in a separate proceeding.
~ Paragrsph {a] sets forth those
facilities which ara eligible for
exemption. Paragraph (b) provides thal
facillties described in paragraph (a)
shall be exempted from all bu certain
specified sections of the Pederal Power
Act.

Section 210{e}{3}{C} of PURPA
rovides thet no qualifying facility ma
e ekempted from any license or pemgt

requirement under Part ! of the Federal
Power Acl. Accordingly, no queiifying
facilities will be exemp! from Parti o
tha Feders] Power Act. The Conimiasios
recently issued simplified procedures for
ebtsining water power licanses for .
hydroelectric projects of 1.5 megewatts
or jess, and has lasued proposed
regulations to expedite licensing of
existing facilities.®
mondsslon belisves

cogenerstion amd small power
production facilities could be the subject
of an order under section 202(c) of the
Faderal Power Act requiring them to
provide anergy if the Economic
Regulatory Administration determines
that an ernergency situation exists,
Because application of this section la
limited o emergency sltuations and ia
not affected by the fact that a facilit
attains qualifylog status or engages
interchanges with an electric mility, the
Commission notes that qualifying
facilities will not be exempled from
section 202(c) of the Act,

rikermore, in response te commen,
the Commission has revised this
paragraph to provide thal gualifying
facilities are not exempt from sections
210, 211, and 212 of the Federal Power
Act, a8 required by section 210{2)(3}{H}
of PURPA.

Sections 203, 204, 205, 206, 208, 301,
302, and 304 of the Federal Power Act
teflect traditional rate regulation or
reguiation of securilies of public viilities.
The Comniiszsion has determined thal
qualifying facilities shall bé axempted
from gl@ﬂ#- sections of tha Federal Power
Act,

Bection 305{c) of the Act imposes
certsin reporting requirements on
interlocking directorates. The
Commission believes that any person
who otherwise is required o file a
report regarding intertocking positions
should not be exempted from such
requirement because he.orshe ls also s
director or officer of a qualifying feciliy.

Finally, the enforcement proviatons of
Patt Il of the Federal Power Act wili
continue to apply with respect 1o the
sections of the Federal Pawer Act from
which gualifying facilities are not
axampt,

§ 202602 Exemption of qualifying
facilities from the Public Uiility Helding
Company Act and certoin Stote law and
regulation.

Under seclion 210{e] of PURPA the
Cormmtasion can exempt qualifying
facilities from regulation under the

*fwe Cirdar No. 11, Sleiphified Provedures far
Certain Water Powset Licenses, Dockel No. RM79-3,
tsaued Saplémber 5, 1078, and Application Tor
License for Major Projects—Exinting Dam, Dockei
No. RM78-33, 44 FR 24095 [Apni 21, 19701,
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Public nility Holding Company Act of
1635 and State Jaws and regulstions
concerning rates or financial
orgurdzation. Only cogeneration
facilities and small power production
facilities of 30 megawaltis or less may be
exampted from both of these Jaws, with
the exception tha! any qualifying small
power production facllity (£e., up to 80
megawalls) using biomass &8 a pritnary
energy source can be exempted from
these laws.

Tha Commission has détermined that
where & qualifying facilily is subjected
o more stringent regulation than other
companles solely by reason of the fact
that it is engaged in the production of
glectric energy, these morg stringent
requirements should be gased through
exemplion of qualifying facilities. By
excluding eny qualifying facility from
the definition of an “electric utility
sompany” under section 2{a){3) of the
Public Utility Holding Company Act of
1935, such facilities would be removed
from Public Wtility Holding Company
Act regulation which s applied _
exclusively to eleciric atflity companies,
Mureover, by excluding qualifying
facilities From this definition, parent
companies of qualifying Tacilities would
not be subject to additional regulation
as a rasull of electric production by thelr
subsidiaries, The Commission therefore
beliaves that In order to encourage
cogenerstion and small power
production i is necessary to exempt
cogenerators and small power producers
from all of the provisions of the Public
thility Holding Company Act of 1835
related to electric wiilities.

Accordingly, paragraph (b} states that
no qualifying facility shall be considered
to be an “electric utility company”, as
defined in section 2{a){3} of the Public
Utliity Holding Company Act of 1935, 15
U.8S.C. § 79b(a}(a).

Section 210[e) of PLURPA glates that
gualilying facilitfes which may be
exempted from the Public Utility
Holding Company Act may also be
exempted from State laws and
regulations respecting the rates or
finencie! organization of electric
uiilities,

The Commission has decided o
vaiés 8 broad exemption from Slate

aws and regulations which would
conflict with the Stste's implementation
gg;he Commission’s rules under section

The Commission belleves that wach
broad exemption is necessary la
encourage cogeneration of small power
production. Accordingly, subparagraph
(e}{1) provides that any qualifying
faoility shall be exempt from Blate laws
and regulations respacting rates of
slectric utilities. and from financlal and

organizations] regulation of elentris
utilities. Several commeniers noted thet
this section might be interpreted ag
exempting gualifying facilitiss from
slate laws oy regulations implementing
the Commisasion's rules, undsr section
mesﬂ of PURPA. In order to clarify that
gualifying facilities are not 1o be exempt
from thess rules, the Commission has
added subparagraph {¢){2) prohibiting
gy exemplions from State laws and
regulations promulgated purspant to
Subpart Cof these rules,

Some commentery indfcaied that
§ 292.301{b){1) might be interpreted as
prohibiting a State from reviewing
contracts for purchases, These
commenters slated that, ds.a partofa
State’s regulation of electric utllities, o
State regulatory authority needs fo be
able to review contracis.enlered inta by
electric utilities it regulates.

‘These rules, snd the exemplions baing
provided by these rules, sre not
intended 1o divest a State regulato
agency of jts authority under State lew
10 review contragts for purchsess as
part of its regulation of electric utiliiies.
Such authority may continye o be
excrcised if sonsistent with the terms,
policies and practices vnder sections 210
and 201 of PURPA ani this _
Commission's implementing regufations.
H the authority or 1is exercise is in
conflict with these sections of PURPA or
the Commission's regulations )
thareunder, the State must yield to the
Federal requirements. The Commission
does not believe i pogsible or edvirsble
to attempt to establish more precise
guidelines then these. Accordingly,
States which have guestions in thia
regard should seek an inferpretive riling
froms the Commission's General Counsel.

Subparagraph {c}{3) provides thet,
upon request of & State regulatory
authority or norreguiated electric utility,
the Commission may Hmit the
spplicability of the broud exemption
fram the State laws, This provision is
intended to add flexibility to the
exemplion. .

The Commission perceives that there
may be instances in which s qualifying
facility would wish to have en
inierpretation of whether ornot it is
sublect to & parlicular State law In order
to remove any uncertainty. Under
subperagraph (c}(4), the Commisaion
mey determine whether a-qualifying
Facility is exemp! from o particular State
law or regulation,

{Public Utility Reguletory Policies Act of
1878, 16 U.S.C, § 2801, #f seq. Energy Supply
and Envirenmental Coordination Acl, 15
1.5.C. § 791 &/ seq.. Federal Power A0\, 65
amended, 16 U, B;&. § 702 et seq. Department
of Energy Qrganliation Aot, 42 US.C. § 7101
ol seq.. E:O. 12000, 42 Fud. Reg, 46267)

1V. Effective Dates

The regulstions promulgated in this
order are effective March 20, 1680,

1n consideration of the foregoing, the
Commission amends Part 262 of Chapler
1. ‘fitle 18, Code of Federal Regulations,
as set forth below, effective March 20,
1980, By the Commiasion,
Kenneth F. Plumb,
Secrelary.
{1} Bubchapter K is amended in the
table of contents and in the lext of the
regulation by deleting the title for Part
262 and substituling the following in leu
thereof: _
Part 282—Regulations Under Sections 207
and 210 of the Public Ulility Regulatory
Policies Act of 1978 With Regard to Small
Power Prodution and Cogeneration,

{2} Subchapter X-is farther amended
in the table of contents to Part 262 and
in the text of the regolations by
reserving Subpart B and by adding new
Subparts A, C, D, snd F to read as
follows:

PART 292«-REGULATIONS UNDER
SECTIONS 201 ANC 210 OF THE
PUBLIC UTILITY REGULATORY
POLICIES ACT OF 1979 WiTH REGARD
TO EMALL POWER PRODUCTION AND
COGENERATION.

Subpart A~Ganseral Provisions

$ec.
262181 Definitions.
Subpart BufReserved}

Subpart CwArrangements Betwaen Elecinic

Ulilities and Gualitying Cogenerstion and

Smali Power Production Facllities Under

Section T10 of the Public IHility Regalatory

Pollcies Aot of 1978

202301 Bowpe,

292302  Avwsilability of Hectric Wikity
System Cost Dats.

#82.303 Electric Utility Obligslions Under
This Bubgpart,

202304 Hates for Purchases,

202.305 Rates for Sales.

202308  Interconnection Costs.

262,307 System Emergencies.

252,300 Standurds for Operating Rediability,

Butypart Dlmpismantation

282401 lmplementation by Blete Regulaimry
Authorities snd Nonregulaied Utiiitles.

#32.402 Implementation of Certaln
Reporting Requlrementa,

202,408 Walvars,

> * + L L

Subpart F—Evemption of Quelitying Smell
Power Production Fecllities and

‘Cogensraticn Facliities From Certain

Federal and State Laws ant! Reguistions

292801 Exemption of Qualifying Focilities
from the Federal Power Act,
202:802 BExomption of Qualilying Facllities
- Frors the Public Utllity Holding Company
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Act and Certain State Law and
Regulation,

Authority: Thls part lssued under the Public
Utility Regulatory Policies Act of 1978, 18
U.S.C. § 2001 ef seq.. Energy Supply and
Environmental Coordination Act, 15 US.C,

§ 701 ot zag., Pederal Power Act, 18 U.B.C.
§ 702 of seq., Department of Energy
Organization Act, 42 US.C. § 7101 ef 28q.
E.Q. 12009, 42 FR 48267,

Subpart A—General Provisions

§ 292,101 Definitions,

{a} General rufe. Torms defined In the
Public Utility Regulatory Policies Act of
1978 [PURPA) shall have the same
meaning for purposes of this part as they
have under PURPA, unless further
deflined in this part.

{b) Definitions. The following
definitions apply {or purposes of this
part.

{1} "Qualifying facility” means a
gogeneration facility or a small power
producton facility which is & qualilying
facility under Subpart B of this part of
tha Commission’s regulations.

{2} "Purchase” means the purchase of
electric energy or capacity or both from
8 qualifying facility by an electric utility.

[¥) “Sale” means the sale of electric
energy or capacity or both by an electric
utility to a qualifying facility.

{4) “Syslem smergency” means g
condition on a utility's system which is
likely to result in imminent significant
disruption of service to customers or is
imminently likely to endanger life or
proparty,

(5) "Rats"” means any price, rate,
charge, or classification mads,
demanded, observed or received with
respact to the sale or purchase of
electric energy or capacily, or any rule,
regulation, or practice reapecting any
such rate, charge, or classification, and
any contract pertaining to the sals or
purchase of electric energy or capacity.

{8} "Avoided costs” means the
Increments] costs to an electric utility of
electric energy or capacity or both
which, but for the purchase from the
qualifying facility or qualifying facilities.
such utility would generate itself or
purchaze from snother source,

{7) "Interconnection costs” means the
reagoneble costs of connection,
switching, metering, tranamission,
distribution, safety provisions and
administrative costs incurred by the
eleciric utility directly related to the
ingtsllation and maintenance of the
physical facililies necessary to permit
interconnected operations with a
qualifying [acility, to the extent such
costy sre in excess of the corresponding
costs which the electric utllity would
have Incurred if it had not engaged in
interconnected operations, but instead

generated an equivalent amount of
electrlc energy itsell or purchased an
equivalent amount of electric energy or
capacity from other sources.
Interconnection costs do not include any
tosts Included in the salculation of
avoided costs.

{8) “Supplementary power" means
electric energy or capacity supplied by
an electric utility, regularly used by 8
gualifying facility in sddition to thet
which the facilily generates itself.

{9) “Back-up power" means electric
énergy or capacity supplied by an
electric utilily to replace energy
ordinarily generated by a facility’s own
generation equipment during an
unscheduled outage of the facility.

(10} “Interruplible power” means
electric energy or capacity supplied by
an electric utility subject to interruption
by the electric utility under specified
conditions.

{11} "Maintenance power” means
electric energy or capsacity supplied by
an electric utility during scheduled
ouiages of the qualifying facility.

Subpart B~ Reserved)

Subpart CwArrangoments Between
Electric Utiiities and Qualifying
Cogeneration and Smali Power
Production Facliitles Under Section
210 of the Public Utliity Regulalory
Policies At of 1978

§ 252301 Scope.

{a} Applicability. This subpart applies
to the regulation of sales and purchases
between qualifying facilities and eleetric
utilitles.

{b} Negotiated rates or terms, Nothing
In this subpart: _

£1) Limits the authority of any electrie
uttlity or any qualifying facility to agree
to a rate for any purchase, or terms or
conditions relating to any purchase,
which differ from the rale or terms or
conditions which would otherwise be
required by this subpart; or

{2} Affects the validity of any contract
entered inlo between a qualifying
facility and an electric utility for any
purchase,

§ 292302 Avallabifity of stectric utility
syatam cost data,

(a} Applicability. (1) Except as
provided In paragragh {a){2) of this
section, paragraph [b) applies to each
electric utility, in any calendar year, if
the total sales of eleciric energy by such
utility for purpoges other than resale
exceeded 500 miilion kilowatt-hours
during any calendar year beginning alter
December 81, 1875, and belfore the
immediately preceding calendar year.

{2) Each utility having lotal sales of
eleciric energy for purposes other than

regale of less than ona billion kilowatt.
hours during any calendar year
beginning after December 31, 1074, and
before the immaediately preceding yean,
shall not be subject to the provisions of
this section until May 31, 1962,

{b) Genarol rule. To make available
data from which avoided costs may be
derived, not later than November 1,
1980, May 81, 1982, and nol less often
than every two years therealter, each
regulated electric utility deseribed in
paragraph {a} of this section shall
provide to ita Btate regulatory authorily,
and shall maintain for public inspection.
and each nonregulated electric utility
described In paragraph (a} of this
section shail maintain for public
inspection, the following data:

{1} The estimated avoided cost on the
electric utility's system, solely-with
respect to the energy component, for
various levels of purchases from
qualifying facilities. Such levels of
purchases shall be stated in blocks of
not more than 100 megawatts for
systems with peak demand of 1000
megawatts or more, and in blocks
aquivalent to net mors than 10 percent
of the system pesk demand for systems
of less than 1000 megawatts. The
avoided cosis shall be stated on a cents
per kilowati-hour basis, during dally and
seasonal peak and off-peak periods, by
year, for tha current calendar year and
each of the next 5 years;

{2) The electric utility's plan for the
addition of capacity by amount and
type, for purchases of firm energy and
capacity, and for capacity retiraments
for each yeer during the succesding 10
years; and

(3]} The estimated capacity costs at
completion of the planned capacity
additions and planned capacity firm
purchases, on the basis of dollars per
kilowatt, and the gssociated energy
costs of each unit, expressed in cents
per kilowatt hour. These costs shall be
expressed in terms of Individual
generating units and of individual
plaaned firm purchases.

{c) Special rule for small electric
utilities.

{1} Ench electric utility {other than an
slectrie wtility to which paragreph (bl o
this section applize) shall, upon request:

{3} Provide comparable data to that
required under paragraph [b) of this
section o enable qualifying facilities to
estimate the electric wtility's avoided
costs for periods described in paragraph
{b] of this section; or

{ii} With wﬂard to an electric utility
which in legaily obligated 1o obtain all
its requirements for eleciric snergy and
capacily from another electric utilit{.
provide the data of its supplylng utility



Federal Register / Vol 45, No. 38 / Monday,. February 25, 1980 / RuLes -and Regulations

Exhibit_ JPT-1
Page 22 of 24

12235

and the rates st which it currently
purchases such energy and capacily,

{2} i any such electric utility falls to
provide such information on request, the
qualifying facllily may apply to the State
regulatory authority (which has
ratemaking authorily over the electric
utility) or the Commissian for an erder
ratuiring that the information be
provided.

(d} Svbstitution of clternotive method.
{1} Afier public notice in the area gerved
by the electric uiility, and after
oppurtunity for public comment, say
Sitete regulalory authority may revuire
{with respect 10 eny electric utility over
which it hag ratemaking authority), or
any non-regulated electric oiility may
provide, data different than those which
are atherwise required by this section if
it determines that avoided cosls can be
derved from such duta,

{2} Any Siate regulatory suthority
[with respect to any electric utility over
which il hes ratemaking authority} or
nontegulated utility which requires such
different date shall notify the
Commission within 30 days of making
such determination.

{e} Siate Review. {1] Any data
submitied by an electric utility under
this section shall be subject to review by
the Stale regulatory suthority which has
ratemaking suthority over such electric
ulility.

{2] In any such review, the electric
wlility has the burden of coming forward
with justification for its data.

§ 292,303 Electric utility obligstons under
thilx subpart,

{n) Obligntion to purchase from
qualifying focilities. Each electric utility
shall purchase, in accordance with
§ 202,304, any energy and capacity
which Is made avsilable from s
qualifying facility:

{1} Directly 10 the electric utility; or

{2] Indirectly 1o the electric utiiity in
acvordance with paragreph {d) of this
section.

{b} Obligation to sell to gualifying
faciiities. Each eleciric utility shall gel)
to any gqualifying fecility, In sccordance
with § 292.305, uny energy and capacity
requested by the qualifying facility,

(é:] Obligation to interconnect, (1}
Subject to paragraph [¢)(2) of this
section, any eleciric utility shall make
such Interconnections with any
qualifying facility as may be necessary
to accomplish purchases or sales under
this subpart. The obligation to pay for
any Interconnection costs shall be
delermined in dooordance with
§ 292,308,

[2) No electric utility is required to
Interconnect with any qualifying facility
il wolely by reason of purchases or sales

pver the interconnection, the electric
utility would become aabljeal {o
regulation as & public utifity under Par!
It of the Fedaral Power Act.

{8) Tronsmission ta other electric
utitities. H o q]u&lifying facility agrees,
an electric wtility which would
otherwise be obligated 1o purchase
energy or cepscily from such gualifying
fachity may transmit the enérgy or
caprcity 1o any other electric utility.
Any electric utility to which such energy
or capacity is transmitted shall purchase
such energy or papacity under this
subpart ag if the gualifying facility were
supplying energy or capecity directly to
sucg electric utility. The rate for
purchase by the electric viility 1o which
such energy Is transmitted shall be
adjusted up or down to reflect line
Josses pursuant to § 202.304(el{4} and
shall not include eny charges for
transmission

{e) Pergllel operetion, Esch slectric
utility shal] offer to operate in parallel
with & qualifying facility, provided that
the qualifying facility complies with any
apphicable standards established in
acchrdance with § 262,308,

§202.304 Rates for purchieces.

{g) Rates {ar purchases. {1} Rates for
purchases shali:

{1} Be just and reasonable to the
electric consumer of the electric utility
and in the public interest; and

{ii} Not diseriminafe sgainst qualifying
cogeneration and small power
production facilities,

{2) Nothing in this subpar! reguires
any electric utility to pay more than the
svolded costs for purchases.

{b} Relationship to avoided costs. {1)
For nurposes of this paragraph, "new
capacity” means any purchass from
capacHy of & quelifying facility,
constriction of which was commenced
oanr after November 0, 1878,

[2] Bubject to paragraph [b){3} of this
section, a rate for purchases satisfies the
requirements of paragraph {a)of this
section if the rate equuls the avoided
costs determined afler conatderstion of
the factors aet forth in paregraph {e) of
this section

{3) A rate for purchases {other than
From new capacity) may ba Jess than the
avoided cost if the Stale regulatory
authority {with respect ta sny selectric
utility over which It has ratemaking
authority) or the nonregulated electric
utility determines that & fower rate ie
consistent with paragraph (s} of this
gettion, and Is sufliclient to encourage
togeneration and small power
production.

{4} Rates for purchases from new
oapacity shall be In accerdance with
paragraph (b)(2} of this section,

regardless of whether the electric utility
making such purchases is
simultaneously making sales to the
gualifying facility,

{5} In the case In which the rates for
purchases are based upon estimales of
avolded costs over the specifie term of
the coniract ar other legally enforcesble
pbligation, the rates for such purchases
do not violate this subpar! if the rates
for such purchases differ from avoided
tosts at the time of delivery.

[e) Btendard rotes for porchases. (3}
There shall be put inte effect {with
respect to each elactric elility) standard
vates for purchases from qualifying
fncilities with a design capacity of 100
kilowitts or less,

{2} There may be put into effect
standard rates for purchages from
qualifying facilities with a design
eapacity of more than 100 kilowatits.

{3} The standard rates for purchases
under this paragraph:

{i} Shall ge consistent with paragraphs
{a} and (e} of this section; and

{ii) May differentiate among
qualifying facilities using various
iechnologies on the basis of the supply
charagteristics of the different
technologles,

(d) Purcliases “as ovalloble"” or
pursuant to a legally enforveable
obligation. Erch qualifying facility ahall
have the optien either:

{1} To provide energy as the qualifying
Ineility determines such envrgy Lo be
available for such purchases, in which»
casze the rates for such purchases shall
be based on the purchasing utility's
avoided conis calculatéd at the time of
delivery; or .

{2] To provide energy or capacity
pursuant to a legally enforcenble
obligation for the delivery of energy or
vapecity over o specified term, in which
rasp the rates for such purchases shall,
at the option of the qualifying factlity
exercised prior to the beginning of the
specified term, be based on either:

{i) The avoided tosts calculated ot the
titrn of deltvery; or

{ii) The avoided costs caloulated a1
the time the obligation is incurred.

{v) Foctors uffecting rotes for
purcfiases. In determining evoided costy,
tha following Tactors shall, to the extent
practicable, be taken into sccount:

{1} The data provided pursuant lo
§ 202.302(b), {c), or {d), tncluding State
revisw of any such data;

{2} The avallability of cepacity er
energy from & qualifying facility during
the system datly and seasonal peak
periods, including:

{i} Ths ability of the utility to dispatch
the qualifying facility;

{ii} Tha expected or demonsirated
reltability of the qualifying facility;
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{#i} The terms of any contract or ather
legally enforceable obligation, including
the duration of the Gbligution,
lermination notice requirement and
sanctions for noa-complience;

{iv} The extent to which schaduled
utitages of the yualifying facility can be
usefully coordinated with scheduted
cutages of the utility's facilities;

fv} The usefulness of energy and
capacity supplied from a qualifying
facility during system emergencies,
including its ability tu separate its load
from its generation;

vi) The Individual and aggregate
value of energy and capacity from
gualifying facilities on the electric
uiility's system; and

{vii) The smaller capacity increments
and the shorter lead timea available
with additions of capacity from
qualifying facilities; end _

{3) The relationship of the availability
of energy or capacity from the qualifying
facility ns derived inparagraph (e)(2) of
this section, to the ability of the electric
utility to avoid costs, inaluding the
deferral of capacity additions and the
reduction of fossil fuel use; and

[4) The costa or savinga resulting from
variations in line losses from those that
would heve exigted in the abaence of
purchzses from & qualifying Facility, if
tha purchasing electric utility generated
an equivalent amount of energy itwelf or
purchased en equivalent amount of
eleatric snetyy or r:apaciatz.

{f) Perinds during which purchases
not required.

{1} Any electric utility which gives
notice pursuant to paragraph {f}{2} of
this section will not be required to
purchase electric energy or capacity
during any period during which, due to
operational circumstances, purchases
from gualifying facilities will resuit in
cos!s greater than those which the uility
would incur if it did not make such
purchases, but instead generatad an
equivalent amount of energy itsell.

{2) Any electric utility sesking to
invoke paragraph {)f1] of this section
must notify, in accordance with
applicable State law or regulation, sach
affected qualif}fing‘ facility in time for
the qualifying facility 1o cease the
delivery of energy or capacity to the
electric utility.

(3} Any electric utitity which fails to
gomply with the provisions of pnragmph
{£){2) of this section will be required to
pay the same rate for such puschase of
energy or capacity as would be required
hed the peried described in paragraph
{D)(1} of this section not occurred.

{4) A claim by an electrig utility that
such a period has excurred or will ocour
insubject to such verificetion by its
State regulatory authority as the State

regulatory authority determines
necessary or appropriate, elther before
or after the osourrente,

§ 292305 Rates for sules.

{8} Gensrul rules. (1) Rates for aales:

{1} Shall be just and rsusonable end in
the public interest; and

(i) 8hall not discriminate againat any
qualifying facility in comparison to rates
for salex to other customers servad by
the electric utility,

{2} Rates for sales which are based on
accurate data and consistent
systemwide costing principlea shall not
be considered 1o discriminate againgt
any qualifying facility to the extent that
such rates apply to the uiility's other
customers with similar load or other
cost-related characteriatics. _

iy} Additional Services to be Provided
2o Qualifying Facilities: (1) Upon
request of & qualifying facility, each
eleciric utility shall provide:

{i} Supplemeontary power;

{ii} Back-up power;

(iil) Maintenance power; and

[iv) Interruptible power.

{2) The State regulatory authorlty
{with respect to any electric utility over
which it has ratemaking suthority] and
the Commission (with zespect to any
nonregulated electric utility) may waive.
any requirement of paragraph (B){1) of
thia section if, after notice in the srea
served by the sluctric atility and after
opportunity for public comment, the
alectric utility demonstraies and the
State regulatory suthority or the
Commission, as the case may be, finds
th'eﬁ compliance with such requirement
wilk:

(i} Bmpair the electric utility’s ability
to render adequate service o itg
cuslomers; or

{il} Place an undue burde: oit the
elactric utility,

{c) Hates for sales of back-up-dnd
maintenance power, The rate forsaled
af bagk-up power o maintenance
pPowWer:

(1) shall not be based vpon an
assumption {unless supported by factual
data) that forced outages or other
reductions in glectric putput by all
gualifying facilities on an electric
utility's system will ocour
simultaneously, or during the system
peak, or both; and

(2] shiall take into account the exient
to whith scheduled sutages of the
qualifying facilitles can be usefully
coaordinated with scheduled outages of
the utifity's Incilities.

§ 292306  Intsrconnection costs,

{a] Obligation to pay. Each qualifying
facility shall be obligated to pay any
interconnection costs which the Stats

regulalory authority (with respect (o any

elsctrie uttlity over which ithas

ratemaking authority] or nontegulated
elactric utility may assess against the
qualifying facility on a
nondiscrim{natory basls with respect to
other customers with similar load
chareuteristics,

(b) Reimbursement of interconnection
costs. Bach State regulatory authority
{with respect to any electric utility aver
which it ﬁas ratemaking suthority) and
nonregulated utility shall determine the
manner for payments of Interconnection
costs, which may include reimbursement
over a reasoniable period of lime.

§ 292307 Systam emergencies.

{a) Qualifying facility obligation (o
provide power during system
smergencies. A gqualifying facility shall
be required to provide energy ar
capacity to an electric utility during a
system emergency only to the extent:

{1} Provided by agreement between
such qualilying facility and electric
utility; or _

(2) Ordered under section 202(¢) of Lhe
Federal Power Act.

SE) Discontinuince of purchases and
sules during systenr emergencies. During
any aystem emergency, an electric utility
may discontinue: _

{1) Purchases from a qualifying facility
if such purchasas would contribute ta
such emergency; and

[2) Sales to a quallfying facility,
pravided thal such diseontinuance is on
& nondiscriminatory basis,

§ 292,308 Standards for operaling
reilabliity,

Any State regulatory authorily {with
raspect to any electric ulility over which
it hag ratemaking authority) or
nonregulated electric utility may
eatablish reasonable standards to
ensure system aafety and reliability of
interconinected operations. Such
standards may be recommended by any
electric utility, any gualifying facility, or.
any other person, {f any Stale regulatory
authorty {with respec! to any electric
uiility over which it has ratemaking
suthority] or nonregulated electric utility
establishes such standards, it shall
spacily the need for such standards on
the basin of system safety and
reiiability,

Subpart D—-Implementation

§ 202,40 implonientation by State
reguistory authorities and nonreguiated
slectric utitliiss,

(&) State regulotery odthorities, Not
later than one yesr alter these rules take
effect, each State regulatory authority
ghall, after notice and an opportunily for
public hearing, commence
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implementation of Subpart C [ather than
§ 292.302 thereal}. Such implementation
muy consist of the lssuance of
regulations, en undertaking to resolve
disputes between qualifying facilities
and glectric utilities arising under
Subpart C, or sny other action
reasonably deslgned fo implement such
subpart lother than § 202,302 thereo!),
[b) Nonregoloted electrie atilities, Not
luter than one year after these rules take
effect, each nonregulated electric utility
shall, after notice end an opportunity for
public hearing, commence,
implementation of Subpart € {other than
§ 202.302 thereof}. Buch implementaiion
may consisl of the issuance of
regulations, an undertaking to comply
with Subpart C, or any other sction
reasonably designed io implement such
gubpart {other than § 282,302 thereof).
{c) Reporiing requirement. Mot later
than one year after these rules take
effect, sach State regulatory suthority
and nonregualed electric utility shall hile
with the Commission a report describing
the mannerin which it will implement
Subpart C {other than § 202.802 thereof},

§ 282402 implementation of certain
teporiing requirements,

Any electric utility which Tails to
comply with the requirements of
§ 2a2.302{b) shall be subject o the same
penatties to which it may be subjected
for failure o comply with the
requirements of the Commission's
regulations iasued under section 133 of
FUREA.

§ 262,403 Walyors,

{a) State regulatory guthority and
nonregolated electric plility waivers.
Any $tate regulatory authorily {with
respect to any electric utility over which
it has ratemaking authority] oy
nonregulated slectric utility may, after
public notice in the area served by the
electric utility, apply for s walver from
the application of any of the
requirementy of Bubpart © {other then
§ 202.302 thereof}.

{b) Commission action. The
Cammission wili grant such s wavier
ouly il an spplicant under paragraph {8}
of this section demonsirgles that
compliance with any of the
requirements of Subpart C is not
necessary (¢ encourage cogeneration
and amall power production and is not
atherwise required under section 210 of
PURPA,

Subpart F—Exemption of Guallfying
Small Power Production Facliities and
Coyeneration Facliities from Certain
Federal and State Laws and
Regulations

§ 202601 Exemplion 10 qualitying
faclities from the Faders! Power Act

(e} Applicability. This section uppliss
to

(;{i] qualifying cogeneration factlities;
an

(2} qualifying small power production
facHities which have & power
production capacity which doea not
exceed 30 megawsiis,

b} General rule. Any qualifying
facitity desoribed in pamgraphg} shall
be sxempt from all sections of the
Federa! Power Aot except

{1} Sections 1~30;

{2} Sectlons 202(z), 210, 213, end 212;

[3)-Bections 305(c}; end

{4} Any neceasary enforcement
provision of Part Il with regard to the
zections listed in paragraphs (b] 1), [2)
and {3} of this section.

§202.602 Exemption o qualllying
fncilities from the Public Uiility Holding
Company Act anid certain State law and
reguistion.

{a) Applicability. This section spplies
to nny qualifying facility described in
§ 262.601{«). and to any qualifying small
power production facility with a power
production capacity over 30 megawalts
if such facility produces electric energy
solely by the use of biomass as »
primary energy source.

tb} Exemption from the Public Utility
Holding Company Act of 1838, A
gualifying facility described in

aragraph (8] shell not be conaldered to

g 2n “electrio utility company” as
defined in section 2(a){3} of the Public
Uulity Holding Company Act of 1035, 15
11.8.C. 79b{a)(s),

(e} Exemption from certain Stale faw
and regulation.

{1} Any qualifying fecility shail be
exempled {excep! as provided in
paragraph {c}{2]] of this section from
State law or regulation respecting:

{1) The rates of electric uiilities; and

{1} The financial and organizational
regulation of electric utilities,

12) A qualifying facility may not be-
exempted From Stafe law and regulation
fmplementing Subpart C, _

{3) Upon request of & State regulatory
suthority or nonregulated elactric ulility,
the Commission may consider g
limitation on the exemptlions specified In
subparagragh (1),

{41 Upon request of any person, the
Commission may detarmine whether a

qualifying facility is exemp! rom a
particular State law or regulstion.
1PR Dox: 0-6720 Filed $-25-00 -4 am}
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$8 CFH Part 282
{Docket No, RM7-55]

Aates and Exemptions for Qualitying
Emall Fowar Production and
Cogeneration Facllities; Correction

April 3, 1580,

ASENCY: Federal Energy Regulatory
Commission, DOE.

Attion: Erratum notice.

suvmany: This notice contains a
correction of § 292,902 () and (b) of the
Federal Energy Regulatory
Commission's final regulations,

FOR FURTHER INFORMATION CONTACT:
Peborah Gattheil, Office of the Genaral
Counsel, Federal Energy Regulatory
Commissien, 825 North Cepitol Street,
NE., Washington, D.C. 20428 (202] 357-
8004,

SUPPLEMENTARY INFORMATION: In the
Federal Energy Regulatory
Commission's Final Regulations, issued
February 18,1980, en'itled Regulations
Under Section $10 of tha Public Utlity
Regulatory Policies Act of 1978 (45 FR
12214, February 25, 1830}, at 45 FR 12234,
In § 202.302 {2} and {b}, the teference o
May M, 1882 ahould be.ghanged to June
30, 1832, This revision will accurately
garry out the Commission's intont, 49
atated in the preamble to the pule, to
eonlorm to the dates reqaired by the
Commission's regulations implamenting
gectian 133 of PURSALY

Kenoeth F. Plumb,

Secretary.

[FR Do 86-1052 Filed 3-5.80 845 amn]

BILLING COOE S453-15-4
T e T T
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BEFORE THE PUBLIC UTILITIES COMMrSSION
 OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE INVESTIGATION )
OF THE IMPLEMENTATION OF CERTAIN ) DECISION AND ORDER
REQUIREMENTS OF TITLE II OF THE )

PUBLIC UTILITIES REGULATORY POLICY ) (P-3365)

ACT OF 1978, REGARDING COGENERATION )

AND SMALL POWER PRODUCTION. )

Section 210 of the Public Utilities Regulatory Policy Act
of 1978 (PURPA) estahlishes certain standards for the encourage-
ment of cogeneration and small power production. Section 210(a)
requires the Federal Energy Regulatory Commission (FERC) to pre-
scribe rules requiring electric utilities to offer to sell
electric energy to qualifying cogeneration- #nd small power pro-
duction facilities and to offer to purchase electric energy
from such facilities. The FERC is also required to .promulgate
rules establishing a minimum reliability requlrement for qualify-
ing facilities and for emergency electrical service ta those
facilities. Seqgtion 210(a) prohibits the FERC from authorizing
a qualifying facility to make any sale/ior purposes other than

resale.

Section 210(b) provides general standards for establish-
ing rates for purchases of electrical energy by a utility from
a qualifyipg facility. . Such rates are required to be just and
reasonable to the electric utility electric consumers, in the
public interest, and non-discriminatory as between qualifying
facilities. That section also sets a ceiling for rates .for
purchases at the incremental cost to the electric utility of
alternative electric energy. Similarly, Section 210(¢) sets _
general standards for establishing rates for sales of electric’
energy by utilities to qualifying facilities. Such rates must
be just and reasonable, in the public interest, and non-

discriminatory.

Rules promulgated by the FERC implementing Section 210 of
PURPA are found at 18 C.F.R. Section 282. Subpart A establishes
General Provisions for implementing the statute. Subpart B
establishes criteria for determining the qualification of small
power producing facilities and cogeneration facilities. Sub-

part C establishes rules for arrangements between electric
utllltles and qualifying facilities. Subpart D provides for
the implementation of the FERC's rules by state regulatory

" authorities. Subparts E and F establish rules for the exemption

of certain qualifying facilitlies from other federal laws.
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This docket was commenced pursuant to 18 C.F.R. Section
292,401, which requires state regulatory authorities to imple~
ment the provisions of Sections 292.303-308. Pursuant to that
requirement, thé Commission entered its Order for Investigation
in this docket on Octeober 31, 1980. Under the terms of that
Order, Commission Staff was authorized and directed to investi-
gate how the FERC's rules on cogeneration and small power pro-
duction should be implemented. On November 24, 1981, the
Commission entered its Order for and Notice of Procedural
Schedule heretinlestablishing a time for intervention, and setting
a schedule for the filing of testimony and exhibits by all
parties and a time and place for ‘Hearing. An Order granting
the petition to intervene of the Little River Lumber Coupany
was entered by the Commission on December 8, 1981l. Public hear-
ings were commenced ir Pierre on January 6, 1982, Testimony and
exhibits were presented by Commission Staff, Black Hills Power
and Light Company (BHP&L), Northwestern Public¢ Service Company
(NWPS), Northern States Power Company (NSP), Montana-Dakota
Utilities Company (MDU) and Otter Tail Power-€ompany (OTP).
Following the hearing, briefs or position statements were
filed by Staff, Montana-Dakota Utilities Company, Northwestern
Public Service Company and Northern States Power Company. Based
on the testimony and evidence presented at hearing, the briefs
and positicn statements filed by the parties, and arguments
of counsel, the Commission makes the following:

FINDINGS OF FACT

I.

STAFF POSITION

Staff's position was presented through the testimony and
exhibits of Luis C. Bernal of Whitfield A, Russell and
Associates., Mr. Bernal testified that cost-effective cogenera-
tion and small power production can reduce the nation's .
dependence on foreign oil and its use of non-renewable domestic
fuel. He further testified that in his opinion, the FERC's
regulations are intended to stimulate an increase in the number
of cogeneration and small power production facilities for the
purpose of lessening dependence on oil and reducing the cost
of electricity. Mr. Bernal testified that cost-effective
generation and small power production can also reduce the need
for electric utilities to raise capital te finance new genera-
tion and transmission facilities, and can reduce the environ-
mental impact of fossil fuel burning.

-2
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A. ‘Contractual Rates for Purchases

In his recommendations for the design of rates for pur-
chases from qualifying facilities (QF), Mr, Bernal proposed that
the electric ntilities and qualifying facilities should be
encouraged to agree on contractual rates with minimum Commis-
sion intervention. Such an approach, he testified, will reduce
the regulatory burden on the Q¥, the utility, and the Commis-
sion. He recommended that the contracts contain a provision
making the Commission the final arbiter as to any disagreements
about the reasconableness of rates, terms or conditions set by
the contracts He recommended that complaint proceedings before
the Commission be established as the best vehicle for resolving
any contractual disputes between utilities and QF's

Mr. Bernal's recommendations differentiate between two
types of contracts for purchases by electric utilities, long—
term contracts and short-term contracts. These two types of
contracts are based on different considerations. Mr. Bernal
testified that short-term contracts should reflect cost savings
realized by the utilities' avoided higher cost of fuel mix
peaking generation, As he pointed out, im the short-term, the
generation provided by a QF "increases the probability" that

‘the utility can meet its daily load with less expensive fuel

cost generation and especially during the on-peak hours. He
further noted that such generation also increases the utility's
reliability in the short-term by providing increased overall
system capacity. He recommended, therefore, that short-term
contracts include capacity credits based upon the cost of the
utility's installed turbine peaking generation, unless the
utility can show there are no avoided capacity costs,

Mr. Berpal proposed that long-term contracts, i.e., con-
tracts of 10 years' duraticon ox longer, should include capacity
credits based upon the avoided cost of base load generation.

He recommended against adjustments to the capacity credit over
the life of the contract, Mr. Bernal testified that the
generation that a QF provides can change the long-run future
load which must be met by the utilities' generating system.
Thus, the added capacity provided by the QF increases the
probabmllty that the electric utility can alter its construction
schedule so-as to cancel or defer planned generating additions,
scale down the size of future plant additions, or reduce its
firm purchase commitments. Witness Bernal furthex testified
that the capacity credit included in the long-fterm contracts
should be applied to the average KW provided by the QF during
the on-peak hours of each month.

Mr. Bernal testified that the energy credit included in
long-term and short-term contracts should be based on the
average of the expected hourly incremental avoided costs
caleulated over the hours in the appropriate peak and off-peak

-3
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hours as defined by the utility. He recommended that the QF.
be paid according to its contribution of kilowatt hours during
each of the perilods. Witness Bernal recommended that the ofIf-
peak and on-peak periods reflected in the gnergy credit be con-
sistent with the periods reported in the utillty s filing w1th
the FERC under PURPA Sectlon 133. :

B. Standard Rates

Witness Bernal recommended, as required by PURPA, that
standard ratey Be developed for purchases from QF's with a design
capacity of 100 KW or less. ‘

C. Interconnection Costs

Witness Bernal testified that interconnection facility costs
should be borme by the QF on a levelized basis over the life of
the interconnection facility. He further testified that appro-

~priate safety apnd/or disconnecting equipmént should also be

installed and controlled by the utility and paid for by the QF.
He testified such equipment is necessary to prevent backfeeding
on the system during maintenance or repair work on the utility's

system,
/
D. Emergency, Backup and Supplementary Power

Witness Bernal testified that rates charged by the utlility
to QF's for emergency, backup or supplementary power should not
exceed the capacity or energy credits collected for each period.

- 1I.

NORTHERN STATES POWER COMPANY POSITION

A. Contractual Rates for Purchases

Northern States Power Company (N3P} presented testimony
through Witness Dennis L. Platteter. Mr. Platteter agreed with
Staff Witness Bernal's recommendation that the Commission main-
tain a role of minimum intervention in negotiated agreements
between QF's and utilities on purchase rates, limited to a role
of settling contractual disputes between utilities and QF's

Although Mr. Platteter agreed with Staff Witness Bermal's
recommendation that both long-term and short-term contracts
should be made available te QF's, he testified against Mr,
Bernal's recommendation that short-term contracts should con-
tain capacity payments based on a combustion turbine peaking
unit cost. Mr., Platteter testified that they may not be the
avoided capacity costs for the particular qualifying facility.
Mr. Platteter testified that each utility should be given the

b
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opportunity to determine its own avoided capacity costs depend-
ing on its own unique generation mix.

Company Witness Platteter also disagreed with Mr. Bernal's
testimony that PURPA Section 133 information should be the sole
basis of information for determining capacity credits. He
pointed out that with the likelihood of the Department of Energy
being dismantled, such information may nol be available. He
also disagreed . with Mr. Bernal's recommendation that average
monthly KW bé& used as the basis for capacity credits. VWitness
Platteter recommended that such credits be based upon actual

capacity displaced.

Mr. Platteter further found fault with Staff Witness
Bernal's recommended basis for determining energy credits.
Although Mr. Platteter agreed generally that avolided energy
payments might be based on system incremental energy costs,
he suggested that the appropriate energy cost may be different
depending on whether or not any associated capacity credit is
given to the qualifying facility and also the basgis of the
avoided cost determination. He recommended that the Commission
not set any general requirements for the proper basis for

avolded energy payments.

Mr. Platteter expressed one final point of disagreement

with Staff over the linking of sales rates with purchase rates.
‘Mr. Platteter testified that the cost of émergency, backup and
‘supplementary power are a2 part of the utility's retail taxiff
struecture and are not, therefore, necessarily related in any
way to avoided costs. Instead, he testified that the appro-

priate retail rate for emergency, backup and supplementary power
be applied to qualifying faclilities,

B. Standard Rates

Mr. Platteter also generally supported Witness Bernal's
recommendation that standard rates be established for QF's
of 100 KW or less. He testified that for such small 'QF;s, the
output may not be sufficient to justify the expense of a
negotiated rate, Again, Mr. Platteter urged the Commission to
take a minimal role in setting standard rates for small QF's
and favored placing on the utility the burden to develop rates
appropriate to its system. He noted that any such rates would
have to be submitted to the Commission for its final approval.

ITT.
NORTBWESTERN PUBLIC SERVICE COMPANY POSITION

Northwestern Public Service Company (NWPS) presented
testimony through Witness Dale E, Jepsen., Mr. Jepsen testified

—5—
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that because of the Company’'s adeguate capacity position, both
short—-term and long-term, NWPS will not likely be in a position
to buy energy or capacity from a QR. He testified that the
Company's generation and trapsmission system are "essentially
complete” through the ecarly 1990's, and that the availability
of capacity from QF's would not reduce NWPS' need to raise
.capital to finance future generation plant and transm1551on
line additions. He concluded, therefore, that QF's cannot
reduce the Company's capital needs until such sources effectively
replace part or all of a major transmission or generation
project. v

Iv.

MONTANA-DAKOTA UTTLITIES COMPANY

Montana-Dakota Utilities Company (MDU) presented testimony
through Witness Gary L. Paulsen. Mr, Paulsen testified that
for purposes of determining rates for purchases of QF’s, he
considered "avoided costs" to mean '"the incremental costs to
MDU of electric energy or capacity, or both which, but for the
purchase from the qualifying facility ... MDU would generate
itself or purchase from the Midwestern Area Power Posl ,..™,
Mr. Paulsen differentiated between these avoided costs which
MDU proposes to recognize for: small QF's- anpd..those the Company
proposes to recognize to large QF's Small QF's are those
with an output of less than 100 KW; large QF's are those with
any greater capacity. .

A. Contractual Rates for Purchaées

Mr, Paulsen took issue with a number of Staff Witness
Bernal's recommendations. Mr., Paulsen-disagreed with Mr.-
Bernal's recommendation that capacity payments should be
included in short-term contracts. Mr. Paulsen testified that
the short-term avoided cecsts described by Mr. Bernal relate
to energy, not capacity, and that, therefore, avoided capacity
costs are not applicable to short-term contracts. In support
of that position, he quoted certain sections from the FERC's
Order No. 69 in Docket RM79-55 which established the final
" yules for cogeneration and small power production. Mr. Paulsen
read the FERC's Order to allow avoided capacity costs to be
~included in contracts only if capacity can be avoided. Mr.

pPaulsen stated MDU's position to be that avoided energy costs
should be provided to those QF's that provide energy only,
and that capacity payments would be paid to those QF's, regard-
less of size, who meet the Company's reliability requirements.
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. Mr. Paulsen also disagreed with Mr. Bernal’'s recommendation
that PURPA Section 133 data be used to calculate avoided capacity
costs. He pointed out that the purpose for which Section 133
data is being provided is not necessarily the same as reguired
to. calculate Section 210 avoided .costs. Mr, Paulsen also dis-
agreed with Mr. Berrnal's recommendation- that capacity costs be
paid on an average KW basis. He pointed out that MDU is pro-
posing to pay avoided capacity costs based on a maximum demonstrated
capacity, provided the 65% capacity factor requirement (dis- -
cussed in Sectipn B, infra) is met. He testified that if
capacity costs ire paid only on an average KW, the QF would
not recelive payment for all capacity actually avoided.

Mr. Paulsen disputed Mr. Bernal's testimony that all
avoided energy.costs be based on system incremental costs. To
do so, he testified, would in some cases overstate avoided
costs, contrary to FERC rules limiting rates for purchases to
a utility's avoided costs. He testified that a QF which
supplies energy only and does not defer capacity should receive
purchase rates based on system incremental costs as those
costs are ac¢tually avoided. However, where a QF also quali-
fies for avoided capacity payments, Mr. Paulsen testified, the
avoided energy costs should be based on the cost of the energy
which would have been produced by the same deferred capacity.
Otherwise, avoided capacity costs would be paid on a base load
unit while avoided energy costs (if based on system incremental
costs) would include fuel costs for interinediate and peaking
generation. Mr. Paulsen again referred to FERC Order No. 692
which he claimed prohibited Mr. Bernal's proposed system incre-
mental cost recommendation.

B. Standard Rates.

Mr. Paunlsen testified that MDU proposes to offer to small
QF's three purchase rate options: Non-firm energy purchases,
non-time differentiated; non-firm energy purchases, time
differentiated; and firm energy purchases. Time~differentiated
rates would reflect on and off-peak hours. Non-time differen-
tiated rates would not reflect the time of purchase ‘45 between
on and off-peak hours, Only those small QF's which meet
specified dependability qualifications would be eligible to
receive firm purchase rates, which include avoided capacity
cost payments, Mr, Paulsen testified that his analysis deter-~
mined that purchases from small QF's would not result in any
avoided distribution or transmission costs to the MDU system.
He concluded, therefore, that the only factors includable in
avoided energy costs to small QF's are avoided fuel costs and
avoided variable operation and maintenance expenses associasted

with the avoided fuel costs.
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Witness Paulsgen determined avoided energy costs for non-
firm purchases by examining MDU's non~firm sales, non-firm pur-
chases and MDU's own generation, which are the sources of
energy which wpuld be displaced by purchases from small QF's
He testified that intermediate and peaking units would be the.
most common source of displaced energy, except that during
off-peak Hours, base load units would also become the source
of displaced energy. Mr. Paulsen further testified that MDU
had developed its incremental energy costs by developing a
system dispatch for the year 1982 which was based on MDU's
internal gendration and its probable MAPP purchases. He
noted that MAPP purchases generally displace peaking generation
and not intermediate or base load generation.

Mr. Paulsen testified that MDU's estimated average energy
costs for firm purchases were based on the Antelope Valley

" Station No. 2 unit. The rate for firm purchases from a small

QF are calculated on the avoided capacity costs of a base

load unit and the avoided energy costs of the same unit., Mr.
Paulsen also testified that in order for a small QF to qualify
as & Firm supplier, it should deliver energy at a 65% capacity
factor on-peak and supply energy during the Company's seasonal
peak. The 65% figure was based on the minimum capacity factor
of 65% of most base load generating units,

Mr. Paulsen testified that capacity costs should be paid
to firm suppliers because firm suppliers<will -enable the Com-
pany to avoid some future capacity. Although MDU does not
anticipate any capacity deficiencies until 1983 apd does not
plan adding additional capacity until 1985, Mr. Paulsen testi-
fied that the Company was willing to include capacity credits
in firm purchase rates immediately in order to encourage small
power produetion and cogeneration.

Mr, Paulsen testified that he calculated MDU's avoided-
capacity costs based on the cost of the Antelope Valléy
Station No. 2, the next major generating unit addition to
MDU's system. The avoided costs reflect avoided capital costs,
avoided fixed operation and maintenance expenses, and avoided
fuel .inventory, where applicable. The actual avoided capacity
costs paid to a QF will be calculated by applying an appropriate
discount factor to ensure that the purchase rate reflects only
MDU's actual avoided costs,

C. Interconnection Costs

Mr. Paulsen testified that, in accordance with the FERC
rules, small QF's should bear the full cost of providing a
safe and reliable interconnection with the company. He testi-

~fied that the utility and its raﬁepayers should not have to
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bear the burden of financing interconnection costs. Mr. Paulsen
disagreed, however, with Mr. Bernal’s testimony that the cost

of interconnection facilities should be levelized over the

life of the facility. He pointed out that in & case where

MDU has to finance the interconnection costs and the QF
defaults, the unpaid portion of the interconnection facility
would then have to be absorbed by MDU's ratepayers.

‘. “ ‘ V v
BLACK HILLS POWER AND LIGHT COMPANY'S POSITION

Black Hills Power and Light Company presented testimony
through Witnesses W. R. Chaney and Dan Landguth.

Witness Landguth presented the results of a survey of
BHP&L's industrial customers conducted to ascertain their
interest in cogeneration. Of those customers, only 2 sawmill
customers indicated interest in using their waste products for
possible cogeneration. Mr. Landguth testified that BHP&L:
considers cogeneration to be "very limited"” in the Company's
service territory at this time.

Witness Chaney disagreed with Staff Witness Bernal's .
recomnendations (1) that capacity credits’be included in both
short-term and long-term contracts, (2) that capacity credits
for long-iterm contracts be based on the avoided costs of base
load generation, and (3) that rates for sales for backup,
emergency, and supplementary power should not exceed capacity

and energy credits included in rates for purchases.

A, Contractual Rates for Purchases

Mr. Chaney first argued that Mr. Bernal's testimony on
these three points was contrary to FERC rules found at 18 C.PF.RH.
Section 292,304 regarding rates for purchase and at Section
292,305 regarding rates for sales. Mr. Chaney testified 'that
Mr. Bernal's recommendations violate the standards of these
sections that rates for purchases and sales be non-discrimina-
tory, and that rates for purchases not exceed the utility's
avoided costs.

Mr. Chaney further testified that Mr. Bernal's inclusion
of capacity credits in short-term contracts would require a
utility to pay for deferred capacity when no capacity costs
had been avoided. He testified that the installed cost
associated with peaking generation is fixed and will not be
avoided as a result of purchasing power and energy from a QF
on a short-term basis. _

:
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Mr. Chaney criticized Mr. Bernal's recommendaticon that
long-term capacity credits be based on the avoided costs of
base load generation, and that the capacity credits be undisturbed
over the life of the contract., Mr. Chaney "testified that under
Mr. Bernal's proposal utilities would be reguired to pay an _
energy credit based on the avoided costs of energy both on-peak
and off-peak, while at the same time it would be required to
pay a capacity credit based on the avoided cost of base load
capacity. He testified that the basis of the capacity
credit (i.e., base load) must be the same as the basis of
the energy cregi¥. Mr. Chaney also testified that capacity
credits should only be given at such time as costs have
actually been avoided. Otherwise, the utility's existing
customers would be required to pay for cogenerated power in
advance of the time avoided costs are actually realized by
the company.

B. Fmerpgency, Backup and Supplcementary Power

Finally, Mr. Chaney disagreed with Witness Bernal's
recommendation that rates for sales of emergency, backup and
supplementary power to QF's not exceed the emergy or capacity
credits collected for each period, Mr. Chaney testified that
such rate treatment would be discriminatory as it 1s contrary
to the basis upon which other rates of the utility are designed.
Instead, he testified that such rates should be based on the
considerations of cost used in developing”the utility's basic
rate structure.

VI.
COMMISSION FINDINGS

A. Contractual Rates for Purchases

18 C.F.R. Section 292(c)(1l) requires state regulatory
authorities to implement standard rates for purchases. from
QF's with a design capacity of 100 KW or less. That section
leaves to the discretion of each state regulatory authority
whether or not to implement standard rates for purchases from
QF's with a design capacity of more than 100 KW. The Commisg-
sion's findings as to standard rates for purchases from QF's
with a design capacity of 100 KW or less are discussed in
Subsection B, below. The Commission finds that in light of
the recommendations of all parties to this proceeding, it .
will not implement standard rates for purchases f{rom QF's
with a design capacity of greater than 100 KW,
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Thé Commission finds that rates for purchases from QF's
with a design capacity of more than 100 KW should be set by
contract negotiated between the QF and the “electric utility.
The Commission .agrees with the recommendations of all parties
that the Commission should play a.minimal role in the negotia-
tion of such contracts, a role limited to rescolving any con-
tract disputes which arise between the parties. The Commission
finds such a limited role to be consistent with the provisions
of 18 C.F.R. Section 292.403(a) that an acceptable method of
jmplementation of the FERC's rules by a state regulatory
authority is Yad undertaking to resolve disputes between
qualifying facilities and electri¢ utilities AN

The Commission finds, nevertheless, that in accordance
with Staff's recommendation, 1t should set certain parameters
for the negotiation of such contracts. The Commission finds
that Staff's recommendations on contractual purchase rates
are reasonable and should be adopted as minimum requirements
for purchase rate contracts,

The Commission finds that it is reasonable to distinguish
between short-term and long-term contract purchase rates as
recommended by Staff Witness.Bernal. The Commission finds
that Mr. Bernal's testimony offers a rational basis for dis-
tinguishing between rates for purchases fixed by contract with
a duration of less than 10 years ("short-term contract') and
rates for purchases set by contract with. a-duration of 10
years or more ('"long~term contract"). As Mr. Bernal testified,
10 years 1is the normal planning horizon for wtilities under
the Commission's jurisdictionm. 1/ A utility's constructiocn-
plans will generally be formulated and known in advance for
this 10 year period., It is not likely, therefore, that the
potential capacity contribution of a QF will affect a utility's
construction plans over the 10 years followlng the time the
contract purchase rate is agreed to. A purchase rate con-
tract for more than 10 years, however, has. greater potential.
for altering the utility's long-range construction planning.
Ten years is thus a:logical demarcation point for determining
long-run versus short-run avoided capacity costs. :

The Commission finds that Staff Witness Bernal corréctly
identified the basis for long-run versus short-run avoided
capacity costs.” The Commission finds that long-term contracis

1/ SDCL 49-41B-3 reflects this 10 year planning horizon
by requiring electric utilities to file 10 year comstruction
plans with the Commission and to update those plans every
2 years.
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and short-term contracts should reflect such avoided capacity
costs through capacity credits. The Commission finds that
capacity credits included in short-term conmtracts should be
based on the cogt of installed turbine peaking generation,

as short-term contracts will primarily tend. to reduce the. use .
of peaking generation and thus reduce the utility's use of
more expensive and non-renewable fuels such as oil and gas, 2/
The Commission finds that capacity credits included in long-term
contracts should be based on the avoided cost of base load
generation. The Commission finds that it is the addition

of base load dapkcity which will most likely be affected by
the capacity contribution of the QF under the long-term con-
tract. The Commission further finds that capacity credits
included in long-term contracts should reflect the average

KW supplied by the QF for each month during the utility's
on-peak period. "

The Commission also finds:that the ‘capacity credits
included in long-term contracts should be made constant over
the duration of the contract. The Commission finds this
position to be consistent with the concerns expressed in
the comments accompanying the FERC's rules. 45 Federal Register,
12214, 12216-12233 (1980). Those comments reflect a concern

"that contractual rates for purchases establish a fixed rate

to which a QF can lock in planning its investments. 45 Federal
Register at 12224, The assurance of 'a constant capacity credit
over .the duration of the contract term provides this measure

of dependability.

The Commission finds that both short-term and long-term
contracts should include an energy credit based on the average
of the expected hourly incremental avoided costs calculated
over the hours in the appropriate on-peak and off-peak hours
as defined by the utility. The Commission finds, as Mr.
Bernal testified, that such a basis of calculation recognizes
that the avoided energy cost to.the utility's system.changes-
constantly. Hourly incremental costs vary greatly depending
on which. unit of generation is being added in the next incre-
ment. The Commission finds that Stafi's recommendation will
accurately track the actual avoided energy cost to the utility.

The Commission finds that the hourly energy cost data
required to be filed under Section 133 of PURPA is an appro-
priate data source for determining avoided energy costs. NSP's
objection to the use of such data on the basis that DOE may
soon be dismantled is highly speculative. Although MDU argues

2/ Short-term capacity costs are recognized in MAPP
Service Schedule H, The Commission agrees with Staff's argument
that inasmuch as utilities pay for short-term capacity for
purchases under MAPP Schedule H, it is not lmproper to reflect
such short-term capacity cosis in purchase rates from QF‘'s,
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that Section 133 data is not designed to satisfy Section 210
requirements, it has failed to show with any specificity how
or why such data would be inappropriate for determining avoided
energy costs. Staff's recommendation on this point, there--
fore, will be adopted. In line with this holding, the Commis-
sion finds that each utility's om-peak and off-peak periods
for purposes of calculating hourly avoided incremental energy
costs should be consistent with its on-peak and off-peak
periods as reflected in its Section 133 filings. This require-
ment will assure consistency in the calculation of avoided
energy costs.y

BR. Standard Rates

The Commission finds that 18 C.F.R. Section 282.304(c)
requires electric utilities to develop standard rates for pur-
chases from QF's with a design capacity of 100 KW or less. No
party to this proceeding bas disputed this basic premise. "The
Commission agrees with the recommendations of a number of the
parties that the Commission should play a minimal role in each
company's calculation of such standard rates., The Commission
finds, therefore, %that each company should be allowed the oppor-
tunity to develop and submit prepared rates for purchases from
csuch small QF's. Such standard rates should include both .
capacity and energy credits, as applicable. The Commission
finds that the capacity credits included within standard
rates should be applied to the average KW provided by the
QF during the utility's on-peak hours for each moath, as-
recommended by Staff. The Commission finds that the avoided
energy costs included in standard purchase rates should be
calculated at the average of the expected hourly incremental
avoided costs over the hours in the utility's appropriate
on-peak and off-peak periods. The Commission bases this
finding on the same evidence cited in support of its position
set forth in Section A, supra.

The Commission finds that each company should submit such
proposed rates at the earliest possible date, and that at the
latest, each company should submit such proposed rates as
part of its next regularly filed rate inecrease applicationm.
The Commission finds that if any company unreasonably delays’
its submission of such proposed rates, the Commission may
issue a further Order in this docket ordering immediate filing
of such rates,

C. Interconnection Costs

The Commission finds that 18 C.F.R. Section 292.306
requires each QF to pay "any interconnection costs which the
State regulatory authority ... may assess against the qualify-
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ing facility on a non-discriminatory basis with respect to
other customers with similar load characteristics'". The
Commission finds that an assessment of interconnection costs
can only be made on a case by case basis. The amount of such
costs will rarely involve a standard fee but must vary accord-
ing to the specific requirements of each interconnection to be
made, The Commission finds that it should.limit its role in
the determination of interconnecticon charges to such time as
actual disputes arise between utilities and QF's over the
amount of such costs.

As to their, method of recovery, however, the Commission
finds that intertonnection cosis should be levelized over the
life of the facility, as recomscnded by Staff Witness Bernal.
To require a QF to pay the entire cost of interconnection up
front might present too great a financial obstacle, and tend
to discourage development of cogeneration and small power pro-
duction,

D. Supplementary, Backup, Maintenance and Interruptible Power

The Commission finds that it is precluded from adopting
Staff's position on rates for sales of supplementary, backup,
maintenance and interruptible power. Staff Witness Bernal
recommended that such rates be limited to the amount of capacity
and energy credits received by a QF over the billing period. The
Commission finds that the effect of such a rate would be to
1limit the charge which a QF would have toripay: for such power in

" any given period to the amount of the company's total purchases

of power (based on both energy and capacity credits) from the
QF over the same period, regardless of the amount of supple-
mentary, backup, maintenance or interruptible power delivered

to the QF, and regardless of the cost of that power to the
utility's system. The Commission finds that such a rate for
sales would be clearly discriminatory, and is, therefore, pro-
hibited under Secticon 210(c) of PURPA. Excerpts from the

Public Utilities Regulatory Policy Act of 1978 Conference Report
make clear that such discrimination is prohibited by the Act.
The Report states -at page 98 that:

(T)he conferees do not intend that
the cogenerator or small power producer
pay any more or any less than is other- .
wise just and reasonable in terms of the
utility receiving the reasonable rate of
return for providing service to those
kinds of dsers.

Furthermore, the Report specifically construes the phrase 'not
discriminate against any cogeneration or small power production' .
contained in Section 210(c¢) of the Act to prohlbit discrimination
against electric, consumers of the utility as well:

~-14-
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This phrase should not be construed
to permit discrimination against the
electric consumers of an electric utility
in formulating rates under this provision,
The provisions. - of this section are not
intended to require the rate payers of
a utility to subsidize cogenerators or
small power producers. (Id.)

Analysis of 18 C.F,R. 292.305 and the FERC's comments rele-

vant fhereto Y¥u*ther lead the Commission to conclude that rates
for supplementary, backup, maintenance and interruptible power
must be formulated on the basis of traditional cost of service

ratemaking concepts,

Paragraph (a) of that section sets general requirenents
for rates for sales., Such rates are to be just and reasonable,
in the public interest and non discrimipatory "against any
gualifying facility in comparison to rates for sales to other
customers served by the electric utility". Subpart 2 of Para~
graph (a) provides that rates of sales shall be deemed not to
be discrimipatory to the extent that they are also applicable
to other customers of the electric utility "with similar load
oxr other cost-related characteristics’, Paragraph (b) of that
section delineates certain "additional services" which
electriec untilities are obligated to provide to QF's. Utilities
must provide, upon request, supplementarg, -backup or interrup-
tible power to the QF, as those terms are defined by the rules.
Paragraph (c) provides two specific guidelines to be considered
in the setting of rates for backup and maintenance power.
Nothing in Paragraphs (b) or (c), however, indicate that rates
for supplementary, backup, maintenance or interruptible power
are to be considered outside the general framework of the

requirements of Paragraph (a).

The  FERC's comments-on Section 292,305 support--this con-:
clusion. Generally, rates for sales are to be formulated
"op the. basis.of traditional. ratemaking (i.e., cost of service)
concepts' (45 Federal Register, 12228). An industrial co-
generator should receive service "at a rate applicable to a
non-generating industrial customer unless the electric utility
shows that a different rate is justified on the basis of load

or other cost related data" (Id.). :

Specifically, as to supplementary, backup, maintenance

_or interruptible power, the FERC's comments reveal a similar

intent that rates be based on load or other cost-related data,.
For example, they provide that a QF is entitled to a rate for

"stand-by or backup power which reflects

15—
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the probability that the qualifying
facility will or will not contribute
to the need for and the use of utility
capacity. Thus, where the utility
must reserve capacity to provide

" gervice to a qualifying facility, the
costs assoclated with that reserva-
tion are properly recoverahle
from the qualifying facility, if the
utility would similarly assess these
costsyto non-generating customers,
(1d.)

As further example, the comments ipdicate that raies for interrup-
tible power "are. best handled through the pricing mechanism".

(45 Tederal Register at 12229). The Commission concludes

from these comments that rates for supplementary, backup,
maintenance and interruptible power must be arrived at accord-

ing %0 the application of normal cost of service analysis.

Staff's proposal to set limits for such rates according to

'the amount of both energy and capacity credits received by a

QF over a billing period attempts to artifically cap those
rates, and thus contradicts the rfequirement that they be:

cost- based Mr. Bernal's supporting rationale for Staff's

proposal. is fo provide an additional incentive for the develop—

ment of cogeneraticn and small power production, However -
desirable such an added incentive might prove to be, it does

not excuse compliance with the legal requirements of the .

Act. It wmust, therefore, be rejected.

The Commission finds that each utility should develop
and gubmit for approval tariffs for shle of supplementary,
backup, maintenance and interruptible power to QF's, as those
terms are defined-at 18 C.F.R. Section 292,101 and Sections
292.305(b) and {(c)., The Commission finds that such rates . .
should be developed to reflect the cost of providing such
service and should be non- discriminatory‘aS‘between rates to
QF's and otherrelectric-consumers. The Commission notes ‘that
to the extent existing approved tariff revisions on file with
the Commission regarding stand-by, supplementary, emergency
or interruptible power are adequate to provide for such .sales to
QF's, no further tariffs need be filed by the companies. 3/.

3/ In particular, thé following companies have the follow-
ing tariffs on file with the Commission: Northern States Power
Company, 'General Rules and Regulations", Section 10 (Tariff
Section No. 5, 1lst Revised Sheets 8 through 8.2); Iowa Public
Service Company, 'Service Rules and Regulations", Paragraph 11
(Tariff Sheet No. VI, 2nd Revised Sheet No. 3); Otter Tail
Power Company, ”General Rules and Regulations'", Paragraph 8,
(Tariff Section No. 5, Vol. I, 3rd Revised Sheet No. 2); Black
Hills Power and Light Company, Section 306, "Auxiliary Electric
Service"; (Tariff Section No. 5, 1lst Revised Sheet 12).
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. E. Utilities' Cbligations to Purchase .

Section 210(a) of PURPA requires the FERC to promulgate
rules requiring utilities to offer to purchase electric. energy
from QF's., 18 C.F.R. Section 282,303(a) reiterates this obli-
gation to purchase "energy and capacity” which is, either
directly or indirectly, made available from a QF, The FERC's
comments on this section make unequivocal the obligation of
each electric utility under this Commissien's jurisdiction
to purchase all electric energy and capacity made .available
from qualifying ¥acilities with which the electric utility
is directly or indirectly interconnected", except under
certain specific circumstances., 45 Federal Register at 12219,
Within this framework of federal statutory and regulatory
requirements; the:Commission is not in a position to enter-~
tain any argument that any particular electric utility under
its jurisdiction should not have to purchase energy or
capacity from a QF. :Such purchases have been mandated by
Congress and the FERC, '

The question is, given this obligation to purchase, how
much should a utility have to pay for such energy and capacity,
particularly those which may currently have excess capacity.
The Commission sees this question underlying a number of the
objections which several companies have made to Staff's
recommendations in this case. NWPS tcok the position at hear-
ing that it did not expect to be in a.posikion to buy: energy
or capacity from a QF for some time. NWPS Seems to have
moderated this position somewhat in its "Statement of Position"
filed after the evidentiary hearings. It now reccommends that
the Commission adopt rules for small power production and
cogeneration but predicts that its avoided costs over the
near term would be "miniscule". Witness Chaney, on behalf of
BHP%L, testified that Staff's recommendation to include
capacity credits ‘in short-term contracts would require
utilities "to pay. a capacity credit. for a qualifying facility
output where no costs have been avoided". Mr. Paulsen of
MDU voiced. the same complaint.

The Commission reads both the FERC's rules and Mr.

Bernal's testimony in such a way as to dispel these points

of contention, The Commissicn finds that the capacity credits
to be included in any purchase rates, whether contractual or
otherwise, should be based on capacity actually avoided, and
if the_purchase does not enable a utility to avoid capacity
costs, capacity credits should not be allowed. . Again, the
FERC's comments on Section 292,303(a) provide useful insight:

]
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A qualifying facility may seek to have
a utility purchase more energy or capacity
than the utility requires to meet its
total system load., In such a case, while
the utility is legally obligated to pur-
chase any energy or capacity provided by
a gualifying facility, the purchase .
rate should only include payment for
energy or capacity which the utility can
use to meet its total system load,
(45 Federal Register at 12219)

Those comments Burther suggest that a utility with excess

capacity can only be reguired to pay avoided energy costs (Id,).

The Commission does not read the FERC's rules to permit a
wtility to pay capacity costs where none are avoided. To do
so would have the effect of requiring the utility to pay twice
for the same capacity and would thus impose added and unneces-
sary costs on the utility's other customers, contrary to clear
congressional and FERC intent,

The Commission understands Mr. Bernal's position to be
in accord with this view. On cross-examination, Mr, Bernal
was specifically questioned about payment of capacity credits
under short-term contracts where the utility could not be sure
that the capacity contribution of the QF would allow the
utility to avoid any capacity costs, Mr. Bernal replied that
if the utility ecould not "count ou" capaclty savings, it
should not bhe required to pay capacity crddits.

In holding that capacity credits should be included in
short-term contracts, the Commission is not requiring payment
of such credits where no capacity is in fact avoided in the
short run. It is the Commission's holding, however, that if
in the short run there are to be capacity savings, they are
most likely to be in peaking generation, Accordingly, as
discussed in Section A, supra, it is the Commission's finding
that such credits should be based on the cost of the company's
intalled turbine peaking generation, as recommended by Mr.
Bernal, But .such. credits-can.only be excluded in short-term
contracts where the utility has shown that no capacity costs
have been avoided. ‘ .

F. Applicability to Utility Subsidiaries

The Commission finds that the provisions of this Order
should be made applicable to the purchase and/or sale of
electrical energy by and between electric utilities and quali-
fying facilities which are also subsidiaries of those electric
utilities. The Commission further finds that all contracts for

~18~
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the purchase and/or sale of electrical energy by and between
electric utilities.and qualifying facilities which are also
subsidiaries of those electric utilities should bhe submitted
to the Commission for review. The Commission finds this to

be necessary in order to ensure that all such contracts fully
comply with applicable statutory and other regulatory require-
ments’

Based on these Findings, the Commission ceoncludes as a
matter of law: ‘

3y 9 I.

| That it has jurisdiction over the subject matter of this
proceeding and the parties hereio, pursuant teo SDCL Chapter
49-34A~, 18 USC 824(a) and 18 C.F.R. Section 292.401.

II.

That the rates established by this Order are just and
reasonable and fully comport with all stalutory and consti-
tutional requirements. -

III.

That all motions and objections not heretofore specifically
ruled on should be denied. It is therefore

ORDERED, that Black Hills Power and Light Company, Iowa
Public Service Company, Mcntana-Dakota Utilities Company,
Northern States Power Company, Northwestern Public Service:
Company, and Otter Tall Power Company shall file with the
Commission tariff sheets consisient with the terms of this
Order. establishing standard rates for purchases of electrical
energy and capacity from qualifying facilities (as defined
under 18 C.F.R. Section 292) with a design capacity of 100 KV
or less; and it is

FURTHER. ORDERED, that.all rates for purchases of electricity
by said companies from qualifying facilities, and all rates
for sales of electricity from said companies to qualifying
facilities shall be consistent with the terms of this Order;
and it is '

FURTHER ORDERED, that such companies shall, to the extent
required by the terms of this Order, file with the Commission
tariff sheets providing terms for the sale to qualifying
facilities of supplementary, backup, maintenance and intérrup-
tible power consistent with the terms of this Order; and it is
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FURTHER ORDERED, that the Commission shall retain Juris-~
diction over all transactions between said companies and

qualifying facilities to the extent required under 18 C,F.R,
Section 292.401. i

Dated at Pierre, South Dakota, this / 9 day of December,
1382,

BY ORDER OF THE CO&MISSION%)~
7 v . s - . e
. e A T s
‘» 3 f o (;/‘;"), ’/ / ';}-r‘??d O

! .v .
Eﬁarlgﬁte Fischer, €hairman

A{’ : e T
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RewStofferahn, Commissioner
’ )

.y,
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f%f?lem?’Cbﬁmissioner
f

(OFFICIAL SEAL)
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE COMPLAINT )
BY OAK TREE ENERGY LLC AGAINST ) AMENDED FINAL DECISION AND
NORTHWESTERN ENERGY FOR ) ORDER; NOTICE OF ENTRY
REFUSING TO ENTER INTO A )
PURCHASE POWER AGREEMENT ) EL11-006

On April 28, 2011, QOak Tree Energy, L.L.C (Oak Tree} filed a Complaint {Complaint} with
the South Dakota Public Utilities Commission (Commission} against NorthWestern Corporation
d/b/a NorthWestern Energy (NWE)." The dispute involves a proposed wind generation project
located in Clark County, South Dakota {Project). Oak Tree alleged that the Project is a
Qualifying Facility (QF) under the Public Utility Regulatory Policies Act of 1978 (PURPA) and
that NWE refuses to enter into a power purchase agreement. On May 5, 2011, the Commission
electronically transmitted notice of the filing and the intervention deadiine of May 20, 2011, to
interested persons on the Commission's PUC Weekly Filings electronic listserv, No petitions for
intervention were filed.

On May 24, 2011, NWE filed its Answer to the Complaint. On June 17, 2011, the
Commission issued a Scheduling Order setting forth a schedule for discovery by the parties,
including the Commission's staff (Staff), and deadlines for filing pre-filed testimony. On
September 7, 2011, Qak Tree filed a Motion to Compel. On October 20, 2011, the Commission
issued an Amended Scheduling Order. On November 8, 2011, the Commission heard Qak
Tree's Motion to Compel, and on November 14, 2011, issued an Order Granting in Part Motion
to Compel. On December 13, 2011, Oak Tree filed its written direct testimony. On January 13,
2012, NWE filed its written direct testimony. On January 27, 2012, Siaff filed its written
testimony. On February 7, 2012, the parties stipulated to an amended filing schedule.

On February 8, 2012, Qak Tree filed its Second Motlon to Compel and on February 9,
2012, Ozk Tree filed a Motion to Expedite Hearing. At its ad hoc meeting on February 13, 2012,
the Commission granted Ozak Tree's Motion to Expedite, sefting the Motion for consideration at .
its regular meeting on February 14, 2012. On February 14, 2012, NWE filed NorthWestern
Energy's Resistance to Qak Tree Energy, LLC’s Second Motion to Compel. On February 16,
2012, the Commission Issued an Order Granting Motion to Expedite, an Order Granting in Part
Second Motion to Compe! and Protective Order, and a Second Amended Scheduling Order, On
February 24, 2012, Oak Tree filed its rebuftal testimony, and NWE filed its responsive

testimony.

On February 28, 2012, the Commission issued an Order for and Notice of Hearing
setting the matter for hearing on March 21-22, 2012, and Oak Tree filed a Motion to Allow
Electronic Testimony. On March 2, NWE filed NorthWestern Energy’s Pre-Hearing Motions and
Brief in Support of NorthWestern Energy's Pre-Hearing Motions, On March 5, 2012, Oak Tree
filed Oak Tree Energy, LLC's Prehearing Motions Regarding Right to Full Avoided Cost and
Creation of Legally Enforceable Obligation and Oak Tree Energy, LLC's Motion to Exclude

' The Commission's Qrders in the case and all other fllings and documents in the record are
avallable on the Commission's web page for Docket EL11-006 af:

hitp://puc.sd.gov/Dockets/Electric/2011/el11-006.aspx
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Testimony of Steven E. Lewis in Full and Bleau Lafave in Part and Brief in Support. On March 7,
2012, NWE filed NorthWestern Energy’s Brief in Opposition to Oak Tree Energy, LL.C's Motion
to Allow Electronic Testimony, NorthWestern Energy's Response to Oak Tree Energy, LLC's
Pre-Hearing Motions Regarding Right to Full Avoided Cost and Creation of Legally Enforceable
Obligation, and NorthWestern Energy’s Brief in Opposition to Oak Tree Energy, LL.C’s Motion to
Exclude Testimony. On March 8, 2012, Oak Tree filed Qak Tree Energy, LLC's Response fo
Northwestern Energy's Prehearing Motions.

At an ad hoc meeting on March 9, 2012, the Commission heard Qak Tree’s Motion to
Allow Electronic Testimony and on March 14, 2012, issusd its Order Denying Motion fo Aliow
Electronic Testimony. On March 13, 2012, the Commission heard the parties pre-hearing
motions and on March 15, 2012, issued its Order Denying Oak Tree's Omnibus Prehearing
Motions and Granting in Part and Denying In Part Parties’ Motions 1o Strike and Exclude.

The hearing was held as scheduled on March 21-22, 2012, at which Oak Tree, NWE,
and Staff appeared and pariicipated. At hearing, In response to a request by Chairman Nelson,
NWE agreed to produce for the hearing record its agreement with Titan Wind |, and on March
21, 2012, NWE filed the Titan Wind I Project Power Purchase Agreement, which was received
into evidence as Exhibit NW 9. TR1 262, 299.% At the conclusion of the hearing, a discussion
took place regarding post-hearing schedule, and agreement was reached between the
Commission and the parties on the schedule for briefing and oral argument, with the oral
argument procedures and time limits to be established following discussion between
Commission Counsel and the parties. On April 10, 2012, the Commission accordingly Issued a
Post-Hearing Procedural Order.

On April 18, 2012, NWE filed NorthWestern Energy's Posi-Hearing Brief. On April 19,
2012, Oak Tres filed Oak Tree Energy, LLC's Opsening Post-Hearing Brief, and Staff filed
Commission Staff's Post-Hearing Brief. On April 24, 2012, NWE fifed NorthWestern Energy's
Post-Hearing Response Brief, and Oak Tree filed Oak Tree Energy, LLC's Reply fo
Northwestern Energy's Post-Hearing Brief and Oak Tree Energy, LLC's Reply to Commission
Staff's Post-Hearing Brief,

On April 26, 2012, the Commission heard oral argument from the parties. Following oral
argument and Commissioner questions and discussion, Chairman Nelson described for the
parties and Commissioners a proposal for possible resolution of the matter at an avoided cost
value of $46.47, if acceptable {o the parties. Oak Tree v. NorthWestern — Nelson Proposal. The
Commission instructed the parties to submit their responses on the Nelson Proposal by close of
business on April 30, 2012, and scheduled a continuation of the proceeding on May 2, 2012. On
April 30, 2012, Oak Tree filed Qak Tree Energy, LLC's Response to Chairman Nelson's
Question, and NWE filed NorthWestern Energy’s Response to Chairman Nelson's Proposal
Presented at Oral Argument on April 26, 2012,

On May 2, 2012, after consideration of the parties’ post-hearing briefs, oral argument,
and responses to a proposal for agreed resolution of the matter by Chairman Nelson, the

* References to the March 21-22, 2012, and December 5-6, 2012, Hearing Transcripts are in the
format “TR1” and “TR2,” respectively, followed by the Hearing Transcript page number(s) referenced and
references to Hearing Exhibits are In the format Ex followed by the exhibit number and, where applicable,
the page number(s) referenced and, where applicable, the attachment or sub-exhibit identifier and page
number(s) referenced (the exhibit number party abbreviations employed by the parties are: Oak Tree ~
*OT"; NorthWestern - "NW" or "NWE"; Staff — "Staff").
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Commission voted unanimously to make certain intermediate rulings in the case, and on May
15, 2012, issued an Interim Order on such rulings directing the parties to file additional pre-filed
testimony and rebuttal testimony in conformity with the Interim Order on or before June 6 and
June 13, 2012, respectively, and setting the matter for additional hearing on June, 18, 2012,
The interim rulings made by the Commission in the Interim Order were:

1. That, given NWE's status as a vertically integrated utility with predominant
reliance on its own internal generation at this time, the hybrid method is the proper
method to calculate avoided costs for NWE's South Dakota system,

2. That NWE did not, however, incorporate projected carbon cost inputs into its use
of this method and also may have utilized unjustifiably low natural gas inputs and electric
market inputs, and as a result, the Commission cannot reliably determine the proper
avoided cost with the data and analyses currently in the record.

3. That the carbon emission cost values of $5/ton starting in 2015 and shifting to
$10fton starting in 2020 and rising to $15/ton in 2025 as estimated by Lands Energy are
reasonable carbon emissions cost estimates in the present environment and are the
appropriate carbon emissions cost values to be included in the parties’ respective hybrid

method analyses of avoided cost.

4. That NWE is obligated to purchase Qak Tree's output because a legally
enforceable obligation was created by Oak Tree on February 25, 2011.

5. That Qak Tree is entitled to capacity credit for the facility's output commencing In

2012 with the capacity contribution to be determined and adjusted in accordance with

the method NWE is using for the Titan | project, and such capacity credit shall be
" incorporated into the hybrid method beginning in 2012.

8. That the proper avoided cost contract term is 20 years.

In the Interim Order, the Commission then directed the parties to submit additional
testimony and scheduled a second hearing to consider the following: :

1. The proper application of the hybrid method.

2, The proper natural gas inpui(s) to use in the hybrid method based on current
market conditions and projections.

3. The proper electric market rates that the parties may deem warranted to reflect
current market conditions and projections, taking into consideration the carbon emission
costs praviously approved and any adjustments to gas prices.

4, The proper capacity contribution and resulting capacity credits to be included in
the avoided cost and added into the hybrid method under the Titan [ method.

5. NorthWestern's avoided cost levelized over a 20 year period.
On May 29, 2012, Oak Tree filed Oak Tree Energy, LLC's Motion for Partial

Reconsideration of Interim Order. On May 31, 2012, the Commission issued an Order
Cancelling Procedural Schedule and Hearing. On June 14, 2012, NWE filed NorthWestern
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Energy's Application for Reconsideration of Findings and Conclusions In Interim Order Issued
on May 15, 2012. On June 18, 2012, NWE filed NorthWestern Energy’s Answer in Opposition fo
Oak Tree Energy, LLC's Motion for Partial Reconsideration of Interim Order, and Staff filed
Commission Staff's Answer to Oak Tree's Motion for Partial Reconsideration of Interim Order.
On July 5, 2012, Oak Tree filed Oak Tree Energy, LLC's Answer to Northwestern Energy's
Application for Reconsideration of Findings and Conclusions in Interim Order Issued on May 15,
2012. On July 10, 2012, Oak Tree filed Oak Tree Energy, LLC's Combined Reply in Support of
Its Motion for Partial Reconsideration of Interim Order.

At an ad hoc meeting on October 2, 2012, the Commission heard oral argument from all
parties on Qak Tree’s and NWE’s respective requests for reconsideration of the Commission’s
Interim Order. The Commission deferred action until its regular mesting on October 9, 2012, at
which the Commission again considered this matter. On October 11, 2012, the Commission
issued an Order Granting in Part and Denying in Part Motion for Partial Reconsideration and
Application for Reconsideration (Reconsideration Order) (i) denying Oak Tree's Motion for
Partial Reconsideration with respect to the use of the hybrid method to determine avoided cost,
(i) granting Oak Tree's Motion for Partial Reconsideration with respect to the use of current
market conditions and projections in determining proper natural gas inpuls and proper electric
market rates, (i) denying NWE’s Application for Reconsideration with respect to interim Finding
and Conclusion 4 regarding Oak Tree’s creation of a legally enforceable obligation (LEO) as of
February 25, 2011, (Iv) granting NWE's Application for Reconsideration with respect to interim
Findings and Conclusions 2 and 3 on the grounds that carbon cost forecasts were too
speculative as of the LEO date and remain so at this time to justify their inclusion as inputs into
the avoided cost determination and that carbon costs should therefore have a value of zero, and
(v} denying Qak Tree’s Motion for Partial Reconsideration with respect to the use of the Land's
Energy carbon emissions costs on the grounds that the issue had become moot as result of the
granting of NWE's request to disallow the inclusion of carbon costs. Commissioner Fiegen
dissented as to the issue of carbon cost inclusion.

On October 15, 2012, the Commission issued a Procedural Order; Order for and Notice
of Hearing setting the matter for hearing on December 5-6, 2012, to address the issues as set
forth in the Interim Order as modified by the Reconsideration Order:

1. The proper application of the hybrid method with no inclusion of carbon costs,

2. The proper natural gas input(s) to use in the hybrid method based on market
conditions and projections as of February 25, 2011, the date on which a legally
enforceable obligation was created. :

3. The proper electric market rates that the parties may deem warranted reflecting
market conditions and projections as of February 25, 2011.

4, The proper capacity contribution and resulting capacity credits to be included in
the avoided cost and added into the hybrid method under the Titan | method.

5. NWE's avoided cost levelized over a 20 year period.

The hearing was held as scheduled. The Commission deferred taking action. The parties
agreed to a procedural schedule for the filing of post-hearing briefs and consideration by the
Commission, and on December 26, 2012, the Commission issued a Procedural Order setting
forth the post-hearing briefing schedule and setting the matter for oral argument and decision on

January 22, 2013.

On January 3, 2013, Oak Tree filed Oak Tree Energy LLC’s Post Second Hearing
Opening Brief. On January 16, 2013, NWE filed NorthWestern Energy’s Post-Hearing Response
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Brief for Supplemental Hearing. On January 18, 2013, Staff filed Staff's Post Second Hearing
Brief. On January 22, 2013, Qak Tree filed Oak Tree Energy LLC’s Post Second Hearing Reply

Brief.

On January 22, 2013, the Commission heard brief oral arguments from the parties and
then took the matter up for decision. Commission Nelson moved to adopt the avoided cost rates
set forth in the columns entitled “Rounded Actual’ for either "Beginning in 2013” or "Beginning in
2014" as the case may be contained in a spreadsheet handoui entitled “Nelson Avoided Cost
Summary Proposal January 22, 2013" (attached as Exhibit A hereto) that Commissioner Nelson
provided to all persons present in person and via email attachment o those participating
telephonically. The spreadsheet was based on the modsl developed by Staff witness Brian
Rounds but with input values modified to reflect the input values that Commissioner Nelson
believed were supported by the preponderance of the evidence and reflected a reasonable
balance of the diversity of assumptions and inputs contained within the expert opinion evidence
at hearing. After a detailed discussion among the Commissioners, primarily concerning the
proper capacity cost value and energy load shape inputs and whether the avoided cost value
should be the aclual annual calculated value or the levelized value over the 20-year power
purchase obligation contract term, Commissioner Nelson amended his motion to utilize the
levelized avoided cost values as set forth on Exhibit A of $563.31/MWh if operation begins in
2013 and $55.34/MWh if operation begins in 2014, A majority of the Commission voted in favor
of the motion, with Commissioner Fiegen dissenting.

On March 21, 2013, NWE filed NorthWestern Energy’s Application for Reconsideration
of Findings and Conclusions in Final Order Issued on February 21, 2013 (Application for
Reconsidaration). On April 15, 2013, Oak Tree filed Oak Tree Energy, LLC's Answer to NWE's
Application for Reconsideration. The Application for Reconsideration requested reconsideration
of the Decision's Findings of Fact 23, 30, and 31 and Conclusions of Law 7 and 8. On April 11,
2013, the Commission's Staff (Staff) filed Staffs Response to Northwestern Energy's
Application for Reconsideration of Findings and Conclusions in Final Order issued on February

21, 2013.

At its regular meeting on April 23, 2013, the Commission considered the Application for -
Reconsideration. Commissioner Nelson submitied to the Commission, and provided to all -
persons present-in person and via email aitachment to those participating telephonically, an
untitled spreadsheet handout depicting his load shape calculations. Following questions and
discussion, the Commission voted unanimously fo reconsider the Decision regarding use of
levelized avoided cost without inclusion of a discount factor, but to defer final action on the
appropriate resolution of the issue until the next meeting. The Commission voted unanimously
to deny reconsideration of its Dacision with respect {o use of a 20% capagity factor in calculating
avoided cost, A majority of the Commission, with Commissioner Hanson dissenting, voted to
reconsider the Decision with respect to whether escalation of avoided capacity costs should
commence prior to 2015, but took no substantive action on the proper capacity escalation
commencement date. The Commission voted unanimously to reconsider the Decision’s use of a
2.25% load growth factor in the avoided cost calculation model, but to defer decision on the
issue until its next meeting. On April 29, 2013, Staff filed a letter and exhibits regarding model
inputs and load shape adjustment (Staff Model). On May 6, 2013, Qak Tree filed Qak Tree
Energy, LLC's Request for Levelized Rate Option.

On May 7, 2013, the Commission considered the issues remaining following the actions
taken at its April 23, 2013, meeting. Commissioner Nelson submitted to the Commission, and
provided copies to all persons present and via smail attachment to those participating
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telephonically, spreadshest and graph handouts entitled "Nelson Avoided Cost Summary on
Reconsideration May 7, 2013 - Peak and Load Growth” (Nelson Proposal). The first issue for
decision was the appropriate date for commencement of escalation of avoided capacity cost.
Commissioner Nelson moved that avoided capacity costs remain at $36/kwW-yr for 2013 and
2014 and then begin escalating at 5.84% per year. The Commission voted unanimously in favor

of the motion.

The Commission then considered the issue of whether the 2.25% per annum load
growth factor employed in the manner utilized to calculate the avoided energy costs over time
approved in the Decision is the appropriate load growth factor and methodology for use in
calculating avoided energy cost, and if not, what the appropriate load growth factor and
calculation methodology should be. After an explanation of the model methodology he
employed and the reasons underlying if, Commissioner Neison moved that the methodology
utilized to calculate load growth in the calculation of avoided energy costs approved by the
Commission in the Decision be changed to the methodology for calculating energy and peak
growth utilizing a load growth of 2.25%/yr and a peak growth of 1%/yr in the manner employed
in the Nelson Proposal to calculate avoided energy costs over the 20-year contract period. After
discussion, Commissioner Fiegen made a substitute motion to approve the Staff Model and its
methodology for computing a 1% peak and 2.25% energy growth load shape as depicted on the
lower spreadshest on Exhibit A to the Staff Model. After discussion, a majority of the
Commission voted in favor of the substitute motion, with Commissioner Nelson dissenting.

The Commission next considered the issue of whether the Commission should approve
the use of non-levelized, annual avoided cost values instead of levelized avoided cost values,
approve the inclusion of a discount factor in its levelized avoided cost calculation, or approve
the non-discounted levelized approach as employed in the model used to calculate the levelized
avoided costs approved in the Decision. Commissioner Flegen moved to approve levelized
avoided costs calculated as approved in the previous motion with the application of a 7.86%
discount factor as set forth on the lower spreadsheet set forth on Exhibit B to the Staff Model.
After discussion, a majority of the Commission voted in favor of the mation, with Commissioner

Nelson dissenting,

in response f{o a question from Commission Counsel regarding a potential ambiguity with
respect {o the Commission's action on the appropriate date for commencement of escalation of
avoided capacity costs as year 2015, Commissioner Fiegen moved to reconsider the action
taken and further moved as a substitute motion that the $36/kW-yr avoided capacity cost be
maintained through the end of 2015, with the commencement of escalation for avoided capacity
cost to begin after 2015 by applying the escalation factor of 5.84%/yr to the 2015 value, with the
escalated avoided capacity cost to take effect on January 1, 2016, and with annual escalation to
continue thereafter for the remainder of the 20-year contract term as set forth in the Staff Model.
The Commission voted unanimously in favor of the motion.

On May 17, 2013, the Commission issued an Order Granting in Part and Denying in Part
Application for Reconsideration reflecting the actions taken as described above, setting forth the
amended findings of fact and conclusions of law to be incorporated in this Amended Final
Decision and Order; Notice of Entry, and directing the issuance of this Amended Final Decision

and Order; Notice of Entry,
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Having considered the evidence of record, applicable law, and the briefs and arguments
of the parties, the Commission makes the following amended Findings of Fact, Conclusions of

Law, and Decision: :

EINDINGS OF FACT
Parties
1. Complainant, Oak Tree Energy, LLC, is a limited liability company registered to

do business in the state of South Dakota. TR1 144. Oak Tree is an independent wind power
developer active in Clark County, South Dakota, Qak Tree's proposed project is located in Clark
County, South Dakota. This project Is known as the Oak Tree Project. The Project will have an
initial installed nameplate capacity of 19.5 megawatts. TR1 137-139; Complaint p. 2; Ex OT 3,

p1l.
2, Respondent, NorthWestern Corporation d/b/a NorthWestern Energy, a Delaware

corporation, is a public utility as defined in SDCL 49-34A-1(12) subject to regulation by the
Commission.,

3. Staff participated fully as a party in this matter.

Procedural Findings

4. The Procedural History set forth above is hereby incorporated by referencs in its
entirety in these Procedural Findings. The procedural findings set forth in the Procedural History
are a substantially complete and accurate description of the material documents filed in this
docket and the proceedings conducted and decisions rendered by the Commission in this

matter.

Qualifying Facility
5. In its Complaint, Cak Tree alleged that it was a qualifying small power

production facility (QF) under PURPA and attached its FERC Form 556 Certification in support.
Complaint 9 7, p. 2 and Complaint Exhibit 1. In its Answer, NWE admitted that Qak Tree is a
QF. Answer | 7, p. 2. The Commission finds that Oak Tree is a QF.

Negotiations and Creation of a Legally Enforceable Obligation
6. PURPA rule 18 C.F.R. § 292.304(d)(2) provides:

Each qualifying facility shall have the option either:

(1) To provide energy as the qualifying facility determines such energy to be available for
such purchases, in which case the rates for such purchases shall be based on the
purchasing utility's avoided costs calculated at the time of delivery; or

(2) To provide energy or capacily pursuant to a legally enforceable obligation for the
delivery of energy or capacity over a specified term, in which case the rates for such
purchases shall, at the option of the qualifying facility exercised prier to the beginning of
the specified term, be based on either:
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(i) The avoided costs calculated at the time of delivery; or
(i) The avoided costs calculated at the time the obligation is incurred.

7. Oak Tree engaged in discussions and correspondence over a considerable
period of time in an attempt to negotiate a power purchase agreement with NWE on a voluntary
basis. This process had begun no later than May 10, 2010, as evidenced by correspondence
concerning the interconnection and avoided cost pracess and referencing inquiries that had
predated such date. Ex OT 3, Exhibit 1. Prior to initiating its offer to NWE and attempting to
engage NWE in negotiations, Oak Tree conducted an evaluation of numerous other potential
power purchases and interconnection partners and concluded that NWE was the only viable
interconnection partner and purchaser given the proximity of the Project to an interconnaction
point with NWE's facllities and other factors. TR1 161-152, 171-172; Ex 3, p. 8. An exchange of
correspondence concemning Oak Tree's offer to sell power to NWE and negotiate the terms of &
power purchase agreement proceeded until at least late July, 2010, and then resumed with Oak
Tree's letter to NWE sent on January 25, 2011 (incorrectly dated January 25, 2010, TR1 180).
Ex OT 3, Exhibits 2-8. The hiatus in correspondence reflected in these exhibits occurred
because Oak Tree felt that NWE was not willing to engage in meaningful negotiations toward a
viable power purchase agreement, and Oak Tree accordingly both resumed its evaluation of
and contacts with other potential purchasers and marketing arrangements and had its
consultants begin the process of developing the foundation for Oak Tree to make an offer that
would constitute a legally binding obligation. TR1 178-179.

8. After reinltiating its correspondence with NWE on January 25, 2011, on February
25, 2011, Oak Tree made what it termed a "notice to NWE of the establishment of a legally
enforceable obligation (the “LEO") for the delivery of energy and capacity by Oak Tree to NWE.”
This offer committed to make delivery of energy and capacity to NWE and included an executed
power purchase agreement with a price for energy, including the Project's capacity confribution,
of $54.40/MWh with an annual escalator of 2.5 percent, which is equivalent to & 20-year
levelized cost of approximately $65.12/MWh. TR1 3, Ex 3, Exhibit 10 (see also Exhibit 10 to the
Complaint). The Commission finds that this action by Oak Tree, coupled with its unsuccessful
efforts to engage NWE in meaningful negotiations, created a legally enforceable obligation

under 18 C.F.R. §292.304(d).

Avoided Cost

9. Following its recelpt of NWE's response to its offer of an LEQ, Qak Tree
concluded that negotiations that could result in a viable power purchase agreement with NWE
were not going 1o occur and decided that bringing the matter before the Commission for
determination of the avoided cost rate was the only course of action available to it. TR1 178-

187; Ex 3, Exhibits 11-13,

10.  One of the primary issues contested at the first hearing on avoided cost was the
issue of the proper methodology fo employ in analyzing and medeling avoided cost over a 20
year term, the term that Oak Tree stated in its LEQ offer to NWE, 18 CF.R, § 292.101(6)
defines “avoided cost" as follows:

Avoided Costs means the incremental costs ic an electric utility of electric energy,
capacity, or both, which, but for the purchase from the qualifying facility or qualifying
facilities, such utility would generate itself or purchase from another source.
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11, Oak Tree's witneéss Lauckhart employed what he characterized as a spot market
based market approach to project NWE's avoided costs over a twenty year period with the value
of avoided energy costs coming directly from the Black & Veatch Fall 2010 Energy Market
Foracast for the Midwest United States and applied to each hour of the twenty year QF contract
term and the value of capacity coming from the Black & Vealch forecast of the value of capacity
in the South Dakoia area and applied to the twenty percent of the 19.5 MW nameplate capacity
of the Project that the Midwest Reliability Organization applies to wind energy facilities for
capacity accreditation beginning in the year 2013 when NWE indicated it would become
capacity deficient in its then current biennial 10-year plan on file with the Commission pursuant
to SDCL 49-41B-3. Ex OT 1, pp. 4-7. Mr. Lauckhart calculated both a “brown value” avolded
cost of $78,92/MWh, which assumas the avoided costs are not from a renewable resource and
a "green value” avoided cost of $70.81, which assumes the source is a renewable source.

12, NWE's witnesses LaFave, Green, and Lewis employed a combination of
incremental baseload avoidable costs and spot market prices in what Mr. LaFave characlerized
as a mixture of the Component/Peaker method and the Market Estimates method to reflect the
actual costs that NWE could avoid by offsetting market purchases and backing down the most
gxpensive baseload unit, depending on load. The general method employed by NWE has been
referred to in this proceeding as the “hybrid method.” Ex Staff 1, p. 8. NWE included a capacity
contribution in its calculations of avoided cost for the first hearing with such contribution to begin
in 2016. Ex NW 1, p. 10. NWE calculated its avoided cost at $35.85 levelized over a 20-year

term. Ex NW 1, p. 18. :

13.  Staff witness Rounds asserted that NWE's method seems to most accurately
reflect NWE's actual avoided incremental costs. However, Mr. Rounds believed NWE's gas and
electric price forecasts to be unreliable. Ex Staff 1, p. 10.

14.  As the Commission ruled in its Interim Order and again in denying Oak Tree’s
motion for recensideration in its Order Granting in Part and Denying in Part Motion for Partial
Reconsideration and Application for Reconsideration, the Commission finds that the "hybrid
method” or combination method employed by NWE of using forecasted avoided incremental
baseload costs for energy supplied to NWE from such resources and projected market prices
for energy supplied to NWE from such resources most closely matches NWE’s actual avoided
costs. NWE is a vertically integrated utility that generates most of its energy at this time from its
own baseload generation resources. To the extent that NWE is supplying all energy in an hour
from its own baseload generation, the only costs NWE can avoid in that hour are the variable
baseload generating costs that will be avoided by backing down its costliest baseload generator,

15, In iis Interim Order, the Commission found, however, that NWE may have utilized
unjustifiably low natural gas inputs and electric market inputs in calculating its avoided costs,
and as a result, the Commission could not reliably determine the proper avoided cost with the
data and analyses in the record from the first hearing. The Commission did not overturn this
finding on reconsideration. In the second hearing, the parties presented additional and revised
evidence in conformity with the Commission’s Interim Order.

16, In the Interim Qrder, the Commission found that NWE's model inputs into the
hybrid method were deficient in that they did not include projected carbon costs. The
Commission also found that the carbon emission cost values of $5/ton starting in 2015 and
shifting to $10/ton starting in 2020 and rising to $15/ton in 2025 as estimated by Lands Energy
were reasonable carbon emissions cost estimates in the present environment and were the
appropriate carbon emissions cost values to be included in the parties’ respective hybrid
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method analyses of avoided cost. On reconsideration, the Commission reversed its findings
regarding the propriety of including carbon costs in the avoided cost calculations as unjustifiably

speculative at this time,

17.  In the Interim Order, the Commission found that the appropriate contract term for
the Project was 20 years to enable the Project to obfain financing in accordance with the
objectives of PURPA. This finding was not challenged in the parties’ motions to reconsider and

the Commission so finds.

18. In the Interim Crder, the Commission directed the parties to utilize current market
conditions and projections in determining proper natural gas inputs and proper electric market
rates. On reconsideration, the Commission determined that this use of current inputs violates
the PURPA requirement that the avoided cost must be determined as of the LEQ date of
February 25, 2011, and the Commisslon accordingly found that cost inputs and projections

should be as of such date.

19, In testimony filed for the second hearing following the Interim Order and
Reconsideration Order, Oak Tree witness Lauckhart employed natural gas price forecast data
from five of the forecast scenarios in the U.S. Energy Information Adminisiration’s Annual
Energy Outlook, 2010, and other comparative scenarios to artive at a range of projected
avolded cost values. Mr. Lauckhart asserted that the appropriate resource upon which to base
the avoided capacity component of avoided cost is NWE's Aberdeen peaking plant currently
under construction and in NWE's ten year plan as of the LEO date of February 25, 2011. Mr.
L.auckhart stated that the cost of the Aberdeen gas turbine is approximately $141/kw-yr. and
that this is an appropriate input value for NWE's avoided capacity cost. Ex OT 10, pp, 3-4. Mr.
Lauckhart asseried that based on this range of forecasted natural gas prices and other inputs,
including capacity, avoided costs lie in the range between $56/MWh to $89/MWh. Mr. Lauckhart
recommended the use of the average of these scenarios to factor in all of the forecast
probabilities. He stated that the average of these calculated avoided values is $69.3/MWh. Ex
OT 9, pp. 11-16. Mr. Lauckhart also stated that he preferred the model employed by Staff over
the model employed by NWE. Ex OT 10, p. 7.

20.  Using 2012 as year one .of the power purchase confract, NWE's withess
LaFave's analysis of avoided cost for energy resulted in a 20-year levelized avoided energy cost
of $37.99. Mr, LaFave's calculation of avoided capacity cost resulted in an avoided capacity
cost of $36 per kilowatt year, increasing at a rate of 5.84% for the remaining years. This results
in a 20-year levelized avoided capacity cost of $56.56 per kilowatt year. Ex NW 15, pp. 7-8.

21.  Staff witness Rounds asserted that the proper application of the hybrid method
would be to evaiuate each hour of the year and compare NWE's load, NWE's base load
generation, and the QF's output. Mr. Rounds proposed method sets the avoided cost: (i) for
hours in which NWE's baseload generation exceeds its load, at the cost of NWE's most
expensive baseload generator: (i) for hours in which NWE's load exceeds its baseload
generation by at least the QF's outpuf, at the market price; and (iii} and for hours in which
NWE's load exceeds its baseload, but not by as much as the QF's output level, at market price
for the difference between NWE's ioad and its base load generation capacity and at the cost of
its most expansive base load generator for the remaining QF output. Ex Staff 2, p. 1. Mr.
Rounds also asserted that the best forecast available as of February 25, 2011 was the natural
gas forecast from the EIA's Annuai Energy Outlook (AEQ) 2011 Early Release Reference Case,
released on December 18, 2010, and utiized by the Eastern Interconnection Planning
Coliaborative (EIPC} for its analysis in the Eastern Interconnection Business As Usual future

10
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analysis. Ex Staff 2, p. 2-5. Mr. Rounds utilized a “load block” ana|y5|s utilized by EIPC and the
EIPC load growth projections, load shapes for this region, and a pricing method consisting of
EIPC price projections adjusted by AEQ data o scale the data to this region. Ex Staff 2, p, 5-7.
Mr. Rounds computed NWE's levelized avoided cost over a 20 year period at $54.32/MWh
beginning In 2013 and $55.78/MWh beginning in 2014. Ex Staff 2, p. 3. For the capacity
component, Mr. Rounds used a rated capacity vajue of 19.5 MW, a capacity cost value of $20
per kilowaftt year, and a capacity credit of 12.9 percent across the entire 20 years which yielded
an avoided capacity cost of $0.66/kWh, TR2 250-251; Ex Staff 2, p. 6.

22, At hearing, Mr. Rounds testified that he felt adjustments needed to be made to
certain Inputs to his avoided cost caiculations. This included adding an inflation adjustment to
capacity cost of 2.5% per year and adjusting the capacity contribution value to 18,915 MW to
reflect the net-of-losses value stated in Oak Tree’s FERC Form 556 QF certification filed with
the Complaint as Exhibit 1 thereto. TR2 253. Mr. Rounds also testified that the MAPP_US load
shape that he had used in his modeling did not seem to accurately reflect NWE's load shape,
and he therefore substituted the MISO West load shape which better matches NWE's actual
energy demand, TR2 254-255; Ex Staff 5. Based on these changes, Mr. Round's revised
calculations produced an avoided cost of $46.23/MWh beginning in 2013 and $47.55/MWh
beginning in 2014.TR2 257, Ex Staff 6.

23. The Commission finds that Qak Tree is entitled to capacity credit for the facility’s
output commencing with the Project’s coming online with the capacity value equal to 20% of the
Project's net-of-losses capacity of 18.915 MW. The 20% value is the appropriate percentage
since NWE is a member of the Midwest Reliability Organization (MRO), and as of the LEO date
of February 25, 2011, the MRO accredited wind energy facilities at 20% of their rated capacity.

24, The Commission finds that the appropriate model for determining avoided costs.
is the model developed by Staff witness Rounds, Ex Staff 2.

25. The Commission finds that the appropriate inpuis into the model to fairly reflect
NWE's avoided energy cosis are to utilize NWE'’s actual hourly load shape and apply it to the
hourly forecast blocks developed by the EIPC as used by Staff witness Rounds. The EIPC .
projections were developed by an industry wide collaborative of professionals in the field and
represent a disinterested set of projections that is generally accepted by the Industry.

28, The Commission finds that the appropriate peak growth rate and energy load
growth rate forecasts for the next 20 years are the 1 percent per year peak and 2.25 percent per
year energy growth rates offered by NWE. Ex NWE 10, p. 2. The Commission further finds that
the appropriate method for distributing the annual energy growth across NWE's load shape as it
changes in response to the greater growth rate in energy than peak is to spread the energy
growth across the forecast blocks as a functlon of each block’s growth room to the total growth

room of all blocks.

27.  The Commission finds that the proper avoided capacity costs are the $36 per
kilowatt year avoided capacity cost value presented by NWE through the end-of-year 2015
termination date of NWE's capacity contract upon which this capacity value is based, and then

escalating by 5.84 percent on January 1, 2016, and at the beginning of each year thereafter for
the remainder of the 20-year QF contract term. TR2 211; Ex NWE 14,

11
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- 28, The Commission finds that renewable ensrgy credits (REC) associated with the
Project should remain with Oak Tree. Oak Tree will have access to the REC market, and Oak

Tree can market its RECs as it deems in its best interest.

29. The Commission finds that the appropriate model input for NWE's base
generation is 181 megawatts. TR2 272,

30. The Commission finds that the introduction of these inputs into the model
developed by Mr. Rounds yields the resulting levelized and non-levelized avoided cost values
set forth on the spreadsheet attached hereto as Exhibit A and incorporated herein by reference.

31,  The Commission finds that levelized avoided cost values, discounted by a 7.86%
present-value discount factor, are the appropriate values to use because they will produce a
stable price that will better enable Oak Tree to finance the Project. The Commisslon accordingly
finds that NWE's avoided cost for the Oak Tree Project is $49.24/MWh If production begins in
2013 and $51,23/MWh if production begins in 2014 as set forth on the "L.evelized" columns of

Amended Exhibit A.

General

32,  To the extent that any Conclusion of Law set forth below is more appropriatsly a
Finding of Fact, that Conclusion of Law is incorporated by reference as a Finding of Fact.

CONCLUSIONS OF LAW

1. Tha Commission has jurisdiction over this matter pursuant to 16 U.S.C. Chapter
12, § 824a-3, 18 C.F.R. Part 292, and SDCL Chapters 1-26 and 49-34A, including 49-34A-93,

2. 16 U.8.C. § 824a-3(a) required the Federal Energy Regulatory Commission to
promulgate rules “to encourage cogeneration and small power production . . ., which rules
require electric utilities to offer to. . . (2) purchase electric energy from such facilities.” Under 16
U.S.C. § 824a-3(f), following FERC's promulgation of such rules, “each State regulatory
authority shall, after notice and opportunily for public hearing, implement such rule {or revised
rule) for each electric utility for which it has ratemaking authority.” Pursuant to 16 U.S.C. § 824a-
3(b), “rates for such purchase—

(1) shall be just and reasonable to the electric consumers of the electric utility and in the
public interest, and

(2) shall not discriminate against qualifying cogenerators or qualifying small power
producers.

No such rule prescribed under subsection (a) of this seclion shall provide for a rate
which exceeds the incremental cost to the electric utility of alternative slectric energy.”

16 U.S.C § 824a-3 defines "incremental cost to the electric utility of alternative electric energy”
as follows:

“incremental cost of alternative electric energy” means, with respect to electric energy
purchased from a qualifying cogenerator or qualifying small power producer, the cost to
the electric utility of the electric energy which, but for the purchase from such

12
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cogenerator or small power producer, such utility would generate or purchase from
another source,

The FERC rules set forth in 18 C.F.R. Part 292 set forth the standards for the Commission's
determination of avoided cost.

3. . A legally enforceable obligation need not have a contract executed by the utility
to exist. If it did, utilities could negate the operation of PURPA by simply refusing to sign.

4, The Commission concludes that a legally enforceable obligation was created on
February 25, 2011, under 18 C.F.R. § 292,304(d).

5. - The appropriate contract term for the Project Is 20 years to enable the Project fo
obtain financing in accordance with the objectives of PURPA,

6. The inclusion of carbon costs in the avoided cost calculations is not justified at
this time due to the absence of any legislation that seems likely to pass that would establish
such costs and is therefore too speculative to warrant inclusion in the avoided cost,

7. QOak Tree is entitled to capacity credit for the facility's output commencing with
the Project's coming online with the capacity value equal to 20% of the Project's after-losses
capacity of 18.915 MW, The 20% value is the appropriate percentage since NWE is a member
of the Midwest Reliability Organization (MRQ), and as of the LEO date of February 25, 2011,
the MRO accredited wind energy facllities at 20% of their rated capacity.

8. Levelized avoided cost values, discounted by a 7.86% present-value discount
factor, are the appropriate values to use because they will produce a stable price that will beiter
enable Oak Tree to finance the Project. NWE's avoided cost for the Oak Tree Project is
$49.24/MWh if production begins in 2013 and $51.23/MWh if production begins in 2014 as set
forth on the "Levelized™ columns of Amended Exhibit A, .

8. To the extent that any of the Findings of Fact in this decision are determined to
be conclusions of law or mixed findings of fact and conclusions of law, the same are
incorporated herein by this referance as a Conclusion of Law as if set forth in full herein.

It is therefore

ORDERED, that the avoided cost determinations of the Commission as set forth in the
Findings of Fact and Conclusions of Law shall govern the pricing and payment for the delivery
of energy and capacity by Oak Tree to NWE. It is further

ORDERED, that NWE and Oak Tree shall enter into negofiations in good faith to
consummate a power purchase agresment consistent with the avoided cost determinations and
other Findings of Fact and Conclusions of Law of this Order and with current normative terms of
such contracts. The parties shall conclude such negotiations and reach an agreement on a
power purchase agreement no later than thirty (30) days following the date of issuance of this
Order and file such agreement with the Commission.

13
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NOTICE OF ENTRY AND OF RIGHT TO APPEAL

PLEASE TAKE NOTICE that this Amended Final Decision and Order; Notice of Entry
was duly issued and entered on the |7th day of May, 2013, Pursuant 1o SDCL 1-26-32, this
Amended Final Decision and Order will take effect 10 days after the date of receipt or failure to
accept delivery of the decision by the parties. Pursuant to SDCL 1-26-31, the parties have the
right to appeal this Final Decision and Qrder to the appropriate Circuit Court by serving notice of
appeal of this decision to the circuit court within thirty (30) days after the date of service of this

Notice of Entry and Right {o Appeal.

Dated at Pierre, South Dakota, this + 17h day of May, 2013.

.

CERTIFIGATE OF SERVICE

The undersigned hereby cerifies that this
document has been served today upon all pariles
of record in this docket, as listed on the docket
sepvice list, by facsimile or by first class mail, In
properly addressed envelopes, with charges
prepald thergon,

By:

B

Dates

{OFFICIAL SEAL})

BY ORDER OF THE COMMISSION:

G W Chairman, dissenting in
" ) W

CHRIS NELSON, Commissioner,

dissenting ii part

KRISTIE FIEGEN, Commissioner,

dissenting

14
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Amended Exhibit A

Staff's 1% Peak and 2.25% Energy Growth

Oak Tree Oak Tree

Year |Output Capacity
(MWh) Value ($)

Beginning in 2013 Beginning in 2014
Dak Tree . " :
Avoided Cost [N g,m}ﬁ ; B Al
Energy Value | ¢/mwH) A Levelized /|Levelized
(%) | /MWHY) ($/MWh) v {$/MWh)

2013 76527.3688| $136,188.00
3hi$126:48800
__.29‘1“5 75527 3688 $13

$2, 556 ,867.5 56

201?

76527 3688 _

$3 341 75554 -~ 45.90062434 i%u ‘

7190324543

76527 3653

76527. 3683
65273688
765273688

$4,852, 732"'64 673510351600
G782 Ao e 90833056

76527.3688]  $337.;
552(.3688 [

$5, 092 729.42] _ 70.96067007 | ik
$BRETE9S Do 387663863

2033] 76527.2688| $373 299.53

$5,375,926.44]  75.19173930}

Discount Factor 7.86%
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE * ,
COMPLAINT BY JUHL ENERGY, INC.  « STAFF’S FIRST SET OF DATA
AGAINST NORTHWESTERN +  REQUESTS TO JUHL ENERGY
CORPORATION DBA * o
NORTHWESTERN ENERGY FOR * EL16-021
ESTABLISHING A PURCHASE "
POWER AGREEMENT *

*

- e am— ————m e

-9) Ori page 12 of Roger Schxffman s direct testimony, he states that Juhl beheves an LEQ

has beén established. Provide support for that statementd Upon Whmh date does Juhl
, contend the LEO was estabhshed? o

 ANSWER: With respect to the First quesuon, Mr. Schiffman is not a lawyer and believes
the question of LEQ formation is & matter of law better addressed in legal arguments
between the party, assuming there i is djsagreement With' respect 1o the second part of
- the question, Tuhl beheves the LEO should run from ths datc negotlat:ons ended, which

would be Apnl 4,2016.
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20:10:02
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PUBLIC UTILITIES COMMISSION

General rules of practice.

General motor carrier rules, Repealed.

Regulated motor carriers, Repealed.

Exempt motor carriers, Repealed.

General telecommunications company rules.
Telecommunications records.

Telecommunications subscriber billing rules.
Telecommunications credit.

Refusal of telecommunications service.

Disconnection of telecommunications service.

Public grain warehouses.

Grain buyers.

Public utilities rate filing rules.

Procedure rules for public utilities, Repealed or transferred.
General gas and electric rules.

Gas and electric utility records and public information rules.
Gas and electric customer billing rutes.

Gas and electric service rules.

Establishment of gas and electric credit.

Refusal and disconnection of gas and electric service.

Energy facility plans.



20:10:22

20:10:23

20:10:24

20:10:25

20:10:26

20:10:27

20:10:28

20:10:29

20:10:30

20:10:31

20:10:32

20:10:33

20:10:34
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Energy facility siting rules.

Gas and electric advertising rules.

Interexchange carrier and classification rules.
Telecommunications facility construction notice rules, Repealed.
Master metering variance rules.

Telecommunications switched access filing rules.
Telecommunications separations procedures.
Telecommunications switched access charges.
Assignment of N11 dialing codes.

Assessment of fees for intrastate gas pipeline operators.
Local exchange serviée competition.

Service standards for telecommunications companies.

Prohibition against unauthorized changing of telecommunications

company and charging for unauthorized services.

20:10:35

20:10:36

20:10:37

20:10:38

20:10:39

20:10:40

Telecommunications services.

Small generator facility interconnection.

Pipeline safety rules.

Renewable, recycled, and conserved energy rules.

Stray electrical current and voltage remediation.
Requirements for establishing a legally enforceable obligation.

20:10:40

REQUIREMENTS FOR ESTABLISHING A LEGALLY ENFORCEABLE OBLIGATION

Section

20:10:40:01. Definitions.

20:10:40:02. Appilicability of rules.
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20:10:40:03. Establishment of a legally enforceable obligation,

20:10:40:01. Definitions. Terms defined in SDCL 49-34A-1 have the same meaning
when used in this chapter. In addition, terms used in this chapter mean:

(1) “Avoided cost,” the incremental costs to a public utility of electric energy or
capacity or both which, but for the purchase from the qualifying facility, the public utility
would generate itself or purchase from another source;

(2) “Legally enforceable obligation,” an obligation that the qualifying facility will
sell and the affected public utility will purchase energy or capacity or both for a specified
term in which the rates for purchase shall, at the option of the qualifying facility, be
based on either the avoided costs calculated at the time of delivery or the avoided costs
calculated at the time the obligation is incurred;

(3) “Qualifying facility,” a facility that meets the definition of a qualifying facility
under 18 C.F.R. § 292.101(b){1) (July 1, 2014).

Source:
General Authority: SDCL 49-34A-93,
Law Implemented: SDCL 49-34A-93.

20:10:40:02. Applicability of rules. The provisions of § 20:10:40:03 apply only to the
establishment of a legally enforceable obligation between a qualifying facility with a
design capacity of more than 100 kilowatts and a public utility.

Source:
General Authority: SDCL 49-34A-93.

Law Implemented: SDCL 49-34A-93,

20:10:40:03. Establishment of a legally enforceable obligation, A legally enforceable
obligation is established when a qualifying facility notifies the public utility of the
qualifying facility’s intent to establish a legally enforceable obligation and the following
requirements have been met:

(1) The gualifying facility, if it has a net power production capacity of 500 kW or
more, has notified the public utility of its status as a qualifying facility at least
80 days prior, pursuant to 18 C.F.R. § 202.207(c)2),

{2) The qualifying facility has entered into an interconnection agreement or the
interconnection process is delayed as a result of a dispute that has been filed

with the proper jurisdiction;
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(3) The public utility has failed to provide the avoided cost information required
by 18 C.F.R. § 292.302 (July 1, 2014) or the qualifying facility has filed a
dispute of the public utility's avoided cost information with the Commission;

(4) The qualifying facility has offered a signed power purchase agreement to the
public utility that includes the following:

(a) A purchase price based on the qualifying facility's estimate of the
public utility’s avoided cost;

(b) A reasonable date or range of dates for commencement of delivery of
the energy or capacity, or both;

(¢) The length of the contract; and

(d) Other terms and conditions that would be reasonable in the industry;
and

(5) The qualifying facility has shown that it has made significant progress toward
bringing the qualifying facility into existence by providing:

(a) A list of any permits that are needed for the facility to be operational
and documentation that it has completed or started the process to
obtain the permits;

{(b) A description of the site of the project and documentation that it has
acquired or is in the process of acquiring the land or any necessary
easements or oplions;

(¢) The amount of financing that is needed and documentation that it has
acquired financing or its plan for acquiring financing; and

(d) A description of any owners, employees, or consultants’ qualifications
to construct and operate the qualifying facility.

The notification of the qualifying facility's intent to establish a legally enforceable

obligation shall be sent via certified mail to the public utility and shall include any
necessary documentation demonstrating that the above requirements have been met. A
copy of the notification and the attached documentation shall be sent to the commission.

Source:
General Authority: SDCL 49-34A-93.

Law Implemented: SDCL 49-34A-93,
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Michael J. Uda

Uda Law Firm, P.C.

7 West 6th Avenue

Power Block West, Suite 4H
Helena, MT 59601

(406) 457-5311
michaeluda@udalaw.com

Attorney for Juhl Energy, LLC

BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

DOCKET NO. RM13-02
IN THE MATTER QF The Consideration
of Standards to Govern Avoided Cost
Determinations

COMMENTS OF JUHL ENERGY, INC.

L INTRODUCTION

At the outset, Commenter Juhl Energy, Inc., (“Juhl) wishes to express its appreciation to
the South Dakota Public Utilities Commission (“Commission”) for this opportunity to comment
on the above-captioned rule making. As an initial observation, the only comments received on
the proposed rule thus far are from utilities, utilities which as a category, have been traditionally
hostile to purchasing power from qualifying facilities. Cangress believed that increased use of
these sources of energy would reduce the demand for traditional fossil fuels," and it recognized
that electric utilities had traditionally been "reluctant to purchase power from, and to sell power
to, the nontraditional facilities." FERC v. Mississippi, 456 1.8, 742, 750 (1982) {footnote
omitted). This “reluctance” has continued to this day, as utilities continue to place impediments

in the way of qualifying facilities or “QFs.” Some of the utility commenters even request that

JTUHE ENERGY’S REPLY COMMENTS ON PROPOSED RULE RM13-02
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the Commission adopt rules that are inconsistent with the plain tanguage of the Federal Energy
Regulatory Commission’s (*FERC”) rules implementing the Public Utility Regulatory Policies
Act 0t 1978, 16 US.C. § 824-a3, ef seq (“PURPA™,
. REPLY COMMENTS ON PROPOSED RULE 20:10:40:03.
ESTABLISHMENT OF A LEGALLY ENFORCEABLE OBLIGATION.

A. BACKGROUND

PURPA directs the states to implement PURPA consistently with the regulations adopled
by the Federal Energy Regulatory Commission (“FERC™). PURPA § 210(H)(2)(a), 16 U.5.C.
824a-3(h)(2KB). See also Exelon Wind I, LLC, 140 FERC 61,152, at P 44 (2012), rev'd on
other grounds, Exelon Wind 1, L.L.C. v. Nelson, 766 F.3d 380, 2014 U.S, App. LEXIS 17354, 44
ELR 20202 (5th Cir. Tex. 2014) (“As a result, a state'may take action under PURPA only to the
extent that that action is in accordance with the Commission’s regulations.”™)

Under 18 C.F.R. 292.304(d), PURPA allows a QF the option as to how it will sel lr its
generation to a utility. As FERC stated in Hydrodynamics, et al., 146 FERC ¥ 61,193, P. 31
“Under section 292.304(d) of the Commission’s regulations, a QF also has the unconditional
right to choose whether to sell its power “as available” or at a forecasted avoided cost rate
pursuant to a legally enforceable obligation.”

QFs often must obtain financing to consiruct, operate, and build a project, thus FERC
adopted regulations specifying that the choice of how a utility will offer to sell its generation o a
utility was best left to the QF: “Many commenters have stressed the need for certainty with
regard to return on investment in new technologies. The Commission agrees with these latter
argumenta, and believes that. in the long run, "overestimations" and "underestimations” of

avoided costs will balance out.” 45 Fed. Reg., 12,214, 12,224 (1980) (hereinafter “FERC Order

JUHL ENERGY’S REPLY COMMENTS ON PROPOSED RULE RM13-02 2



Exhibit_JPT-6
Page 3 of 12

69™). Consequently, it is up to the QF under PURPA to choosc how to make its commitment to
sell power to utilities, not up to the Commission and not up to the utilities.

Finally, the Commission will recall that its obligation is to “encourage” QF generation.

The Montana Rule creates, as well, a practical disincentive to amicable

contract formation because a utility may refuse to negotiate with & QF at all, and

yet the Montana Rule precludes any eventual contract formation where no

competitive solicitation is held. Such obstacles to the formation of a legally

enforceable obligation were found unreasonable by the Commission in Grouse

Creek, and are equally unreasonable here and contrary to the express goal of

PURPA to “encourage™ QF development.

Hydrodynamics, 4 33.

Thus, the Commission must not only “encourage” QF generation, but FERC also has
clearly stated that “amicable barriers to contract formation” are not consistent with FERC’s
regulations implementing PURPA. For the Commission to implement many of the suggestions
offered by the utilities in their comments on the Commission’s proposed rule would not
accomplish that goal, but would rather discourage QF generation in South Dakota and create
practical disincentives to amicable contract formation.

B. OTTER TAIL POWER’S COMMENTS

Otter Tail Power (“Otter Tail™) generally supports the draft ruleniaking, but suggests the
tollowing sentenees be added to the definition of “Avoided costs™ in Section 20:10:40:01:

The purchasing utility may recover from the qualifying facility any costs incurred by the

purchasing utility that result from the addition of the qualifying facility to the system, Such

increased costs may include, but are not limited to, increased costs for congestion
managenient, transmission service expenses, ancillary services expenses and similar items.

Otter Tail’s suggestion is contrary fo the definition of *avoided costs” set forth in FERC’s

regulations and is an invitation to error on the part of the Commission, FERC’s existing rule

implementing PURPA provides that “avoided cost” means “[T]he incremental costs to an electric

JUHL BNERGY'S REPLY COMMENTS ON PROPOSED RULE RM13-02 3
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utility of electric energy or capacity or both which, but for the purchase from the qualifying facility
or qualifying facilities, such utility would generate ttself or purchase from another source” 18
C.I.R. § 292.101(b)(6). With respect to interconnection and transmission related costs, FERC has
adopted regulations which address those issues as well:

QFs have the right to purchase supplementary power, back-up power,

maintenance power, and interruptible power at rates which are just and

rcasonable, based on accurate data and consistent system-wide costing principles,

and that apply to the utility's other customers with similar load or cost-related

characteristics (see 18 C.F.R. § 292.305), provided the s¢lling utility has not been

relieved from its QF sales obligation (see 18 C.F.R. § 312 - 313). QFs also have

the right 1o interconnect with a utility by paying a nondiscriminatory

interconnection fee approved by the State regulatory authority or a nonregulated
electric utility (see 18 C.F.R. § 292.306).

hitp://www,ferc.gov/industries/electric/gen-info/qual-fac/benefits.asp

In addition, if the proposal is to treat the interconnection costs and transmission costs
associated with QFs differently than non-QF facilities, such discrimination is prohibited under
FERC’s implementing regulations. See 18 C.F.R. § 292.304(a)(1)(il). Otter Tail’s intentions in
this regard are unclear, but it appears to be arguing that avoided costs should necessarily include
the costs of interconnection, transmission and ancillary related costs. Presumably, these costs
should already be part of the avoided cost calculation adopted by the Commission either in
standard rates or for rates negotiated between QFs and utilities. Thus, not only is Otter Tail’s
proposal unnecessary, but it also raises the specter of FERC-prohibited discrimination against QFs
and may create a formidable barrier to amicable contract formation.

C. XCEL ENERGY COMMENTS

Xcel Energy’s comments are definitely an invitation to crror by the Commission. First,
Xcel doubts the need for a purchase obligation, given the industry changes that have taken place
since the enactment of PURPA. FERC’s implementing regulations already provide a process by
which a utility can be relieved of its mandatory purchase obligation pursuant to 18 C.F.R. §§

JUHL ENERGY'S REPLY COMMENTS ON PROFOSED RULE RM13-02 4
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292.312 and 313). However, it is incumbent on a utility, and Xcel has, to be relieved of its
mandatory purchase obligation. However, for projects which are larger than 20 megawatts
(*MW”) or more, the purchase obligation remains unless the utility can make a demonstration that
it should be relieved of its mandatory purchase obligation under PURPA. See Northern Stales
Power Company, 151 FERC § 61,110, P. 31(finding that Northern States Power Company had not
met the burden of showing it should be relieved of its purchase obligations for QFs with a capacity
of 20 MW). Although Xcel expresses doubt regarding the continuing obligation of South Dakota
utilities under PURPA, those doubts are better addressed at FERC rather than before this
Commission. Adopting rules which interfere with QFs rights under PURPA to sell their energy
and capacity to South Dakota utilities creates as specter of being preempled by federal law,

Second, Xcel states that it supports limiting the-time-frame of an LEO to a minimum of 5
years and a maximum of 20, reasoning that such a time-frame reflects an effective resource
planning horizon for the purchasing utility. Limiting contract length is nowhere supported by
FERC’s regulations implementing PURPA nor by PURPA itself. Limiting contract length also
raiscs the issue of whether Xcel’s proposal, if adopted by the Commission would result in
discrimination against QFs in violation of PUURPA.

Third, Xcel also makes suggestions to amend the language of the definition in Section
20:10:40:01 to add the following language “The purchasing utility may recover from the qualifying
facility any costs incurred by the purchasing utility that result from the addition of the qualifying
facility to the systém.” Adoption of this vague language is an invitation to disputes between QFs
and utilities in contract negotiations, as well as being unnecessary because presumably these issues

are already addressed by FERC regulations and are already the subject matter of a proper

JUBL ENERGY'S REPLY COMMENTS ON PROPGSED RULE RMI3:02 3
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calculation of avoided costs.  Juhl has already commented on this sort of ¢change to the definition
with respect to Otter Tail’s comments.

Fourth, Xcel, like Otter Tail, suggests additional language that makes clear that certain QFs
have access to wholesale markets and may thercfore be ineligible for LEOs under PURPA. As
noted in response to Otter Tail’s comments, this language is not only unnecessary but also raises
the specter of preemption by PURPA.

D. MIDAMERICAN COMMENTS

MidAmerican, as well as Otter Tail and Xcel, also suggest clarification the purchasing
utility will be entitled to recover the costs incurred as a result of the addition of the QF to the grid.
As noted above, this is unnecessary and potentially discriminating, depending on implementation.
The proper calculation of avoided costs, the “but for” test, will result in a discussion of whether it
is or is not appropriate for a utility to deduct these costs from avoided costs. As noted previously
in res;_mnsc-lto Otter Tail and Xcel, utilities may not discriminate against QFs. See 18 C.F.R. §
292.101(a)(1)i1). If MidAmerican and other utilities are not following the FERC rules for
interconmection and related system upgrade costs, this is nothing more than discrimination and
these costs should not be included, T the Commission were to adopt such a rule, it would raise
the specter of preemption by PURPA.

E. NORTHWESTERN COMMENTS

NorthWestern believes the definitions in the proposed draft rule are unclear. and therefore
suggests the following amendments to 20:10:40:01 Definitions:

1. "Avoided cost," the incremental costs to a public utility of eleceric energy or capacity or
both which, but for the purchase from the qualifying facilit);, the public utility would

generate itself or purchase from another source less any other costs that the public utility

JUHL ENERGY'™S REPLY COMMENTS ON PROPOSED RULE RMI13.02 G
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incurs which. but for the purchase from the qualifyving facility, the public utility would not

eut,

Again, as noted previously multiple times, it is not appropriate to change the definition of
avoided cost. The definition of avoided cost is set forth already in FERC’s regulations, and the
Commission is obligated to implement and enforce that definition. This is merely another way of
attempling 1o recover costs that are not properly part of the avoided cost calculation -- in other
words an inappropriate deduction from the calculation of avoided costs and would, if adopted by
the Commission, be preempted by PURPA. Morcover, as noted previously, the proper caleulation
of avoided costs, and what deductions should be included, is already a subject for discussion in
negotialed QF agreements,

2, “lLegally enforceable obligation,” an unconditional obligation incurred by that the

qualifying facility to wil sell and deliver. which binds the affected public utility 10

purchase and accept, the-aifected-public-utitity-witl-purehase energy or capacity or both for

a specified term in which the rates for purchase shall, at the option of the qualifying facility,

be based on either the avoided costs calculated at the time of delivery or the avoided costs

calculated at the time the obligation is incurred;

This definition appears nowhere in any FERC decision, FERC’s regulations, in PURPA itsel,

or in any reported court decision interpreting PURPA. Furtherinore, it makes no sense. A
party cannof make an unconditional obligation to sell until it knows the price it will receive
from the utility. No prudent business would enter into such an arrangement. This definition
is simply another invitation to error as it is inconsistent with the plain language of FERC’s

definition under 18 C.F.R. 292.304(«), which the Commission is obliged to implemcnt.

HAHL ENERGY'S REPLY COMMENTS ON PROPOSED RULE RM13-02 7
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NorthWestern also suggests a series of edits (o section 20:10:40:03 Establishment of 1 legally

cnforceable obligation, replicated below:

1. (2) The qualifying facility has, for_inlerconnection purposes, been studied as a network
resource and entered into an interconnection agreement or the interconnestion process is

delayed as a result of a dispute that has been filed with the proper jurisdiction;

This is an unreasonable barrier to amicable contract formation.  Imposing significant
costs on a QF prior to incurring a legally obligation is inconsistent with prior FERC decisions
such as Hydrodynamics and Grouse Creek Wind Park, 142 FERC 461,187, at P 40 (2013). In

Hydrodynamics, FERC stated:

In Grouse Creek, the Commission found that the Idaho Commission’s requirement
that a QF file 3 meritorious complaint to the Idaho Commission before obtaining a
legally enforceable obligation “would both unreasonably interfere with a QF's right
to a legally enforceable obligation and also create practical disincentives to
amicable contract formation.” Similarly, we find that requiring a QF to win a
competitive solicitation as a condition to oblaining a long-term confract imposes an
unreasonable obstacle 1o obtaining a legally enforceable obligation particularly
where, as here, such competitive solicitations are not regularly held.

Requiting-a QF to spend potentially a very significant amount of money (depending on
J the size of the facility) would chill QF development and be contrary to the Commission’s
responsibility to encourage QF development in South Dakota. It imposes an unreasonable
barrier to amicable contract formation because it requires the expenditure of substantial
amounts of money on interconnection studies and network upgrade regardless of whether the
utility is willing to negotiate, whether substantial negotiations have taken place, or whether the
QF has committed to sell its output to the utility. Such a result would be contrary to multiple

FERC decisions interpreting its own PURPA regulations, This is yet another invitation to error

by NorthWestern, one which the Commission should resist.

JUHL ENERGY'S RIPLY COMMENTS ON PROPOSED RULE RM13-02 8
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2. (3)More than the greater of 90 days since the qualifying facility requested or 30 days since
the QF provided all_information needed by the wility for determination of the public
utility's avoided cost have elapsed and the public utility has failed to provide either the
avoided cost informiation required by 18 C.F.R. § 292,302 ( July 1, 2014) or the public

utility’s estimate of its avoided cost for the specific gualifving facility, or the qualifying

facility has filed a dispute of the public utility’s avoided cost information with the

Commission,

Again, this amendment to the definition is not only inconsistent with FERC's
regulations implementing PURPA by placing obligations on QFs that they do not presently
have, it provides the utility with yet another reason not to cooperate with negotiations or to
make unwarranted claims of failing to negotiate. Surely, if a QF is this lax in its negotiations
with a utility and yet proceeds fo file u complaint with the Commission, the Commission
already will attempt to determine whether the QF fulfilled its obligation to negotiate. This is
yet another pretense by which utilities can impede and interfere with contract negotiations, and
by this mischief, demonstrate their traditional “retuctance™ to deal with QI's, as noted by the
United States Supreme Court in FERC v. Mississippi.

3. (4) The qualifying facility has offered a signed power purchase agreement to the public
utility that includes the following: (a) A purchase price based on the qualifying facility's
estimate of the public utility's avoided cost; (b} A reasonable date or range of dates for

commencement of delivery of the energy or capacity, or both; (¢} The length of the

JUIL ENERGY’S REPLY COMMENTS ON PROPOSEDR RULE RM13-02 ki
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contract, not to exceed 10 years from the commencement of delivery of the energy or

capacity, or both;

As noted previously, attemnpting to limit a QF contract length in this fashion is contrary
to FERC’s implementing regulations, as set forth in FERC Order 69. It is also discriminatory
in that wtilities do not limit their own commitments (o 10 years when they plan to build a
resource for which they must obtain financing commiiments and must take advantage of
favorable tax incentives such as the production tax credit or the investment tax credit. It is
also an unreasonable barrier to contract formation, as QFs cannot typically obtain debt or
equity financing for only a ten-year term. In the case of tax incentives, typically project finance
will dictate that most of the tevenue will go to the tax equity investors for the first 10 years of
the project, with the project’s equity owners being paid thereafter. 1f there is no incentive for
a QF’s equity owners to be paid, this will actively discourage QF generation in South Dakota,
4, (5)[...] (e) Security acceptable to the affected public utility to_guarantee the qualifving

facility's performance of the obligations incurred by creating a legally enforceable

oblipation.

This is vet another example of an unreasonable barrier t0 contract formation, and an
aftempt to discourage QF generation in South Dakota. Not only does it violate the letter of
PURPA, but it is unnecessary, If the proposed avoided cost rates are, as NorthWestern has
stated in the past, lower than market for the first years of a power purchase agreement, there is
no harm to NorthWestern or its ratepayers from replacing the QF’s output. In other words,
the utiliy’s ratepayers would benefit from delayed QF production, even according to
NorthWestern. Traditionally, NorthWestern has used such clavses as penalties instcad of as

proper liquidated damages clauses in the event of non-performance/  Legal and enforccable

JUIL ENERGY'S REPLY COMMENTS ON PROPORED RULE BEM13-02 1o
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liquidated damages clauses are typically used where damages are uncertain and cannot
reasonably be calculated, Penalty clauses are unlawful because there is no need to punish a
party for non-performance if damages can be easily calculated. Here, MorthWestern’s request
for securily to secure performance is plainly a penalty clause. NorthWestern can easily
determine the amount of damages, if any, in the event of nonperformance, by simply measuring
the cost of the power it purchased and comparing it to the price paid to the QF. There is simply
no reason for contract security, The effect and apparent intent of this provision, however, is
to require QFs to come up with large amounts of security before incurring a legally enforceable
obligation, and this sort of impediment to amicable contract formation is not only inconsistent
with FERC’s regulations and its decisions interpreting those regulations, it would actively
discourage the development of QF generation in South Dakota by interfering with a QF’s

ability to create a legally enforccable obligation under PURPA.

L. CONCLUSION

With respect to the comments by the utilities submitted to the Commission and commented
upon herein, none of the provisions suggested by the utilities are consistent with PURPA,
FER(C's regulations implementing PURPA, and FERC precedent on these issues, They are
tittle more than the creation of barriers to “amicable contract formation” in South Dakota, a
breeding ground for litigation, and an attempt to discourage QF generation in South Dakota,
For these reasons, Juhl Energy respectfully requests that the Commission reject these
comments and allow the rules to stand as drafted.

RESPECTFULLY SUBMITTED THIS 15T DAY OF MARCH, 2016

UDA LAW FIRM, P.C,

JUHL ENERGY'S REPLY COMMENTS ON PROPOSED RULE RM13-02 11
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ﬁ(chael J. Uda
f Attorneys for Juhl Energy, LLC

TUHL ENERGY'S REPLY COMMENTS ON PROPOSED RULE RM13-02
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA )

. #
IN THE MATTER OF THE, x
COMPLAINT BY JUHL ENERGY, INC. «  JUHL ENERGY’S RESPONSES TO
AGAINST NORTHWESTERN «  STAFF'S THIRD SET OF DATA
CORPORATIONDBA *  REQUESTS TO JUHL ENERGY
NORTHWESTERN ENERGY FOR »
ESTABLISHING A PURCHASE - EL16-021
POWER AGREEMENT .
&

Below, please find Juhl Energy’s Responses to the South Dakota Public Utilities Commission
Staff’s Third Set of Data Requesis to Juhl Energy.

Third Da nest

3-1) Please refer to Attachments 3-1a and 3-1b o Data Request 3-1, Attachment 3-1a is Juhl
Energy’s Reply Comments in Docket RM13-002, fn the Matter of the Consideration of
Stands to Govern Avoided Cost Determinations, Attachment 3-1b is South Dakota
commisgion staff’s draft rules submitted in Docket RM13-002. On Attachment 3-1a,
page 11, section IIY, Juhl Energy requested that the Commission allow the rules to stand
as drafted. Proposed Rule 20:10:40:03 (2), requires the following requirement be met to
' establish a legally enforceable obligation:
The quali _)jamg faczhty has entered into an mterconnectzon agreement or the
J interconnection process is delayed as a result oj' @ dzspute that has been ﬁled with
-. - the proper Jun.s'dzcuon S

I .'a) Please explam how .Tuhl Energy has met the requitements of a legally enforceable
o obhganon when the qualifying facilities have not entered mto mterconneotwn -
agreements ) o
Re.s'panse (Curcy Ju.hl)

[ V-

Since the Cdmmission has yet to adopt the proposed rules, it is unclear why the
proposed rules have any bearing upon this procesding or the Juhl projects.

. Having sald that, the Jubl interconnection process b has been delayed through ne
fauit of the Juht projects. NorthWestern has been considering Juhl’s
interconnection request for 416 days as of this response, and has advised it will
now be January 31, 2017 before the interconnection process is completed.

b) Does Juhl Energy continue to support the rules as drafted in Docket RM13-002?
Please explam '

Staff*s Third DR .
Page 1
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Response: (Corey Juhl)

Given the Commission has yet to adopt the proposed rules, it is unclear why
Juhl’s support of the proposed rules, or lack thereof, has any bearing on this

proceeding or the Juhl projects at issne in this proceeding.
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3-2) Please refer to Page AMM-4, lines 6-15 of the direct testimony of Ms. Muelier.

8) Does Juhl Energy agree with Ms, Mueller’s description of the current status of the
Brule County Wind interconnection request? Please explain,
Response: (Corey Juhl) : fi
No. Juhl Energy does not agree that the Brule Coanty Wind Project is “on

hold.” SPP has received all of the required infermation and data related to the

Affected System Study Agreement and Juhl expects to recelve results by or
before 1/31/2017. Furthermore, Juhl does not understand how any
Interconnection Felated items are relevant to our Complaint, especially since 18
C.F.R. §358.2 appears to prohibit NorthWestern’s transmission department
from attempting to disadvantage or prejudice Juh] in this proceeding, In
addition, it also appears that NorthWestern’s transmission department is not
“functioning independently” of its non-transmission business, which is again
apparexitly prohibited by 18 C.F.R. § 358.2. Finally, NorthWestern apjpears to
have violated 17 C.F.R. § 358.2 by disclosing or attempting ¢o disclose, non-
public information abeut the Juhl projects directly or through a conduit,
NorthWestern’s transmission department’s attempt to influence the outcome of
this case against the supply side of NorthWestern’s business is of great cancern
to Juhl, and should be to the Commission, As’ noted abave in response to
'request 3 1) a), as of this vmting it hag been 416 days singe Juhl attempted to
interconricct w1th NorthWestern’s system, lcading Juhi to ‘believe there has been
mapprnpriaté coordination between NorthiWestern®s transmission department
and its nnn-transmi_ssmn_ t_‘uttctlons , :

b) .Pleasa prawde #n update on thc stﬂ.tus of Affected System Study Agreement
Re.s'ponse (Corey Juhl) o

Brule County Wind has slgned and completed thie requirements of the Affected
System Study Agreement with SPP, The finial results of the Affected System
Study are expected on or before 1/31/2017 o
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2-2) On February 9, 2016 the Dav1son County Commlssmn denied a conditional use permit for
the Davison project.

a)

b)

Given the Davison County Commission’s decision, what is the current status of the
Davison project?

The Davison County Wind Project is still in the process of completlng various
development milestones including collecting wind speed data from our onsite
meteorological tower, and communicating with our local land owner partners. The
Project will be resubmitting a permit application after the County has adopted their new
“Wind Energy Ordinance” which is expected to be in place by 01/15/17.

Please explain why the Davison project was included in the complaint submitted on June
23, 2016, when Davison County denied the project on February 9, 2016.
The Davison project was included in the complaint because it is part of the avoided cost

" rate discussion with Northwestern Energy as a Qualified Facxllty Additionally, the
- project plans to re-submit an application with Dawson County after they adopt their

- “Wind Energy Ordmance

d)

Does Juhl Energy intend to alnend"the‘cdmplaint and eliminate the Davison project,

“-effectively reducing the avoided cost caleulation to reflect approximately 40 MW of
- nameplate wind generation mstead of approximately 60 MW of nameplate wind
: generataon‘? Please explain,

No. We plan to.design the Davison County Wind Project in accordance with Davison
County’s new ordinance and continue with the development of the project.

Please prov1de Justlﬁcatlon for Includlng Juhl’s Dav;son county project-in Mr
Schiffman’s. QF IN/OUT model. . ‘ . A -

As Jubl plans to contmue t0 develop the Dav1son County Wind Pro_] ect, and to comply
with Davison County’s new ordinance, when finalized, it was included in the QF
IN/OUT model because it will be a qualifying facility and eligible to receive avoided

cost,



| " | " Exhibit JPT-9
Page 2 of 2

€) If each Juhl project was modeled independently from one another, would that change the
avoided cost amount attributable to the projects? Please explain,

The three Juhl projects were modeled as mdependent projects, but with all three pro_;ects
included in the NorthWestern portfolio. If each were modeled separately, meaning in
sequence, one at a time, avoided cost for the first two would be moderately higher than - '
the current estimates. By modeling all three as included in the NorthWestern portfolio
together, the largest possible impact on NorthWestern’s system production cost is
reﬂected in the analysis.

f) Referring to Juhl Energy’s response to Staff data request 1-9 that a legally enforceable
obligation was established on April 4, 2016, please explain how an obligation to sell
power from the Davison Project existed when Juhl Energy was denied a permit necessary
to construct and operate the proposed facility. '

The existence of an LEO is important to establishing the date from which the obligation
is incurred according to 18 C.F.R. 292,304(d)(2). The April 4, 2016 date was the date
that negotiations concluded regarding avoided cost and the unresolved PPA terms, which
are how RECS and Capacity Payments will be listed in the Exhibits, and the language

: around of the Right of First Offer.

¢ " The petmits for the Davison project will be obtained prior to final Commission order in
this proceeding. The project will be ready to proceed towards completlon by that time.
The permitting process does not affect the daté of the LEQ was incurred, which has to do
with Juhl's commitment to sell which created a reciprocal obligation in NorthWestern to
purchase energy and capacity from Juhl's Davison project. - This occurred on April 4,
2016, when it became evident that further negotiations would prove unfruitful.
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2-5) For each qualifying facility, specifically the Brule, Aurora, and Davison projects, please
provide a list of any permits that are needed for the facility to be operajional and indicate the
current status of each permit. For the permits that have not béen completed, please provide a
detailed description of the status and the estimated completlon date, For the permits that have

been completed, please indicate the completion date.

: . " InProcess —- Required prior Requxred prmr ‘
Brule C?I;ﬁlgffg - C?;}il,?}fg B “Expected by to the start of | to'the start of
1/15/17 construction consiruction
, In Process — Required prior |  InProcess— Required prior | Required prior
Aurora . | - Expected by to the start of Expectedby | to the start of to the start of
12/15/16 constructmn . 1415/17 | . construction construction
Awaiting County S T
. Ordinanceto be - | Required prior In Process — Required prior | Required prior
Davison .adopted — _ to the start of . Expected by to the start of to the start of
' Expected by construction . 115117 construction construction
4/15/17 B o S -
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Comes now, NorthWestern Corporation d/b/a NorthWestern Energy ( “NorthWestern ™)
and for its responses to Commission Staff’s Second Set of Data Requests, submits as follows:

NORTHWESTERN’S RESPONSE

2-1)  Please refer to Page BJL-10, lines 29 through 30 of the direct testimony of Mr. LaFave.
Please explain the forecasting method used to determine the value of Renewable Energy Credits
reflected on Exhibits BJL-1 and BJL-2.

Response 2-1) NorthWestern used the Renewable Energy Credit price for Green-e National
Wind and escalated it at the same escalation rate that it used for the natural gas and electric
forecasts.





