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1 

2 

3 Q, 

4 A. 

5 

6 

7 Q, 

8 A. 

9 

10 

11 

12 Q, 

13 A. 

I. INTRODUCTION AND QUALIFICATIONS 

Please state your name and business address. 

Jon Thurber, Public Utilities Commission, State Capitol Building, 500 East Capitol 

Avenue, Pierre, South Dakota, 57501. 

By whom are you employed and in what capacity? 

I am a utility analyst for the South Dakota Public Utilities Commission ("Commission"). 

am responsible for analyzing and presenting recommendations on utility dockets filed 

with the Commission that best serves the public interest. 

Please describe your educational and business background. 

I graduated sum ma cum laude from the University of Wisconsin - Stevens Point in 

14 December of 2006, with a Bachelors of Science Degree in Managerial Accounting, 

15 Computer Information Systems, Business Administration, and Mathematics. My 

16 regulated utility work experience began in 2008 as a utility analyst for the Commission. 

17 At the Commission, my responsibilities included analyzing and testifying on ratemaking 

18 matters arising in rate proceedings involving electric and natural gas utilities. In 2013, I 

19 joined Black Hills Corporation as Manager of Rates. During my time at Black Hills 

20 Corporation, I held various regulatory management roles and was responsible for the 

21 oversight of electric and natural gas filings in Wyoming, Montana, and South Dakota. In 

22 July of 2016, I returned to the Commission as a utility analyst. I have provided written 

23 and oral testimony on the following topics: the appropriate test year, rate base, 

24 revenues, expenses, taxes, cost allocation, rate design, power cost adjustments, capital 

25 investment trackers, and PURPA standards. 

26 

27 

28 

29 Q, 

30 A. 

31 

32 

33 

II. PURPOSE OF TESTIMONY 

What is the purpose of your direct testimony? 

The purpose of my direct testimony is to provide and explain Commission Staffs position 

regarding the complaint by Juhl against NorthWestern (collectively referred to as the 

"Parties") with respect to establishing a proper avoided cost for three purchase power 

agreements ("PPA"). Commission Staff will address the following issues presented by 

1 



1 the Parties and provide a recommendation to the Commission to resolve this contractual 

2 dispute: 

3 

4 • Whether Juhl is currently bound by a legally enforceable obligation ("LEO"), and 

5 if so, when that LEO commenced and what impact that has on the avoided cost 

6 calculation? 

7 • What is the appropriate methodology to calculate NorthWestern's avoided cost 

8 that will determine the basis for the rate NorthWestern must pay Juhl for its 

9 electricity made available from qualifying facilities? 

10 

11 First, I will introduce the other Commission Staff witness, Kavita Maini, and identify the 

12 topics she will discuss. Second, I will discuss the regulatory framework for qualifying 

13 facilities under the Public Utility Regulatory Policy Act of 1978 ("PURPA"). Third, I will 

14 provide an overview of the Parties' avoided energy cost methodologies within the 

15 context of FERG and Commission policy. Fourth, I will discuss whether Juhl has 

16 established a LEO, and if so, when that LEO commenced. Finally, I will discuss the 

17 proper carbon compliance costs to include in the avoided cost. 

18 

19 

20 

21 Q, 

Ill. INTRODUCTION OF WITNESSES 

Who will be testifying on behalf of Commission Staff in this docket and what will 

22 they be discussing? 

23 A. 

24 

Commission Staff will have Ms. Kavita Maini discuss the appropriate methodology to 

calculate NorthWestern's avoided energy, capacity, and interconnection costs. Ms. 

25 Maini also discusses the incremental wind integration costs the Juhl projects will impose, 

26 and presents an alternative avoided cost methodology for Commission consideration. 

27 

28 

29 

30 Q. 

31 

32 A. 

JV. REGULATORY FRAMEWORK FOR QUALIFIED FACILITIES UNDER PURPA 

Please provide some background regarding the relevant Sections of PURPA for 

this docket. 

PURPA was passed as part of the legislation known as the National Energy Policy Act. 

33 Under Sections 201 and 210, PURPA encouraged development of certain small power 

34 production and cogeneration facilities known as qualifying facilities ("QF"). Section 210 
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1 requires electric utilities to (1) purchase from qualifying facilities any energy and capacity 

2 which is made available, (2) to sell to any qualifying facility, and (3) to interconnect with 

3 the qualifying facility. The Federal Energy Regulatory Commission ("FERG") issued 

4 regulations implementing PURPA Sections 201 and 210, including 18 CFR 292.304 (a) 

5 regarding the rates for purchase: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

(1) Rates for purchases shall: 

(i) Be just and reasonable to the electric consumer of the electric utility and in the 

public interest; and 

(ii) Not discriminate against qualifying cogeneration and small power production 

facilities. 

(2) Nothing in this subpart requires any electric utility to pay more than the avoided 

costs for purchases. (emphasis addeg) 

15 Avoided costs are defined by the FERG as the incremental costs of electric energy, 

16 capacity, or both, which, but for the purchase from the QF, such utility would generate 

17 itself or purchase from another source.1 The primary point of contention in this docket is 

18 the determination of the cost NorthWestern can avoid by obtaining energy and capacity 

19 from Juhl's projects. 

20 

21 Q, 

22 A. 

Which FERC Order adopts regulations that implement Section 210 of PURPA? 

FERG Order 692 adopts regulations that implement Section 210 of PURPA. 

: 23 

24 Q, Does the FERC provide an interpretation of an electric utility's obligation to 

25 purchase all electric energy and capacity made available from qualified facilities 

26 with which the electric utility is directly or indirectly connected under PURPA in 

27 Order69? 

28 A. Yes. Except under certain specific circumstances, the FERG reiterates this purchase 

obligation mandated by PURPA. However, the FERG does provide some clarifying 

comments on how much utilities should pay for energy and capacity if the power is not 

29 

30 

31 required to meet its total system load: 

32 

1 18 CFR 292.101 (b)(6) 
2 See Exhibit_JPT-1 for FERG Order 69. 
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2 
3 
4 
5 
6 
7 
8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
24 
25 
26 
27 
28 

29 
30 
31 
32 

33 
34 
35 

36 
37 
38 

Q, 

A. 

"A qualifying facility may seek to have a utility purchase more energy or capacity 
than the utility requires to meet its total system load. In such a case, while the 
utility is legally obligated to purchase any energy or capacity provided by a 
qualifying facility, the purchase rate should only include payment for energy or 
capacity which the utility can use to meet its total system load. These rules 
impose no requirement on the purchasing utility to deliver unusable energy or 
capacity to another utility for subsequent sale."3 

I will reference this interpretation by the FERG in other areas of my testimony as I 

believe this guidance will help the Commission resolve some areas of contention. 

Did the Commission initiate an investigation of the implementation of the FERC's 

PURPA rules? 

Yes. While the FERG issued regulations adopting PURPA sections 201 and 210, the 

state regulatory commissions are responsible for implementing PURPA QF regulations 

consistent with FERG regulations. The FERG rules require state public utility 

commissions to set rates for the host utility to purchase power from a QF. 

In Docket F-3365,4 the Commission investigated how the FERG rules should be 

implemented in South Dakota. I have listed some of the relevant findings that relate to 

this docket below: 

• The rates for purchases from a QF with a design capacity of more than 100 KW 
should be set by contract negotiated between the QF and the electric utility. The 
Commission agrees with the recommendations of all parties that the Commission 
should play a minimal role in the negotiation of such contracts, a role limited to 
resolving any contract disputes which arise between the parties. 

• Distinguishing between rates for purchases fixed by contract with a duration of 
less than 10 years ("short-term contract") and rates for purchases set by contract 
with a duration of 10 years or more ("long-term contract"). 

• The capacity credits included in long-term contracts should be made constant 
over the duration of the contract. 

• Both short-term and long-term contracts should include an energy credit based 
on the average hourly incremental avoided costs calculated over the hours in the 
appropriate on-peak and off-peak hours as defined by the utility. 

3 Federal Register Vol. 45 No. 38, page 12219. 
4 See Exhibit_JPT-2 for the Order from Docket F-3365. 
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10 
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18 
19 
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21 
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23 
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26 

27 

28 

29 

30 

31 

32 
33 
34 
35 
36 
37 
38 
39 
40 
41 

Q. 

A. 

• The Commission finds that 18 C.F.R Section 292.306 requires each QF to pay 
"any interconnection costs which the State regulatory authority ... may assess 
against the qualifying facility on a non-discriminatory basis with respect to other 
customers with similar load characteristics". The Commission finds that an 
assessment of interconnection costs can only be made on a case by case basis. 

• The interconnection costs should be levelized over the life of the facility. To 
require a QF to pay the entire cost of interconnection up front might present too 
great a financial obstacle, and tend to discourage development of cogeneration 
and small power production. 

• The capacity credits to be included in any purchase rates, whether contractual or 
otherwise, should be based on capacity actually avoided, and if the purchase 
does not enable a utility to avoid capacity costs, capacity credits should not be 
allowed. (emphasis added) 

• The Commission does not read the FER C's rules to permit a utility to pay 
capacity costs where none are avoided. To do so would have the effect of 
requiring the utility to pay twice for the same capacity and would thus impose 
added and unnecessary costs on the utility's other customers, contrary to clear 
congressional and FERC intent. 

Are there any other past Commission decisions that provide guidance on 

implementing PURPA and determining an appropriate avoided cost? 

In Docket EL 11-006, In the Matter of the Complaint by Oak Tree Energy, LLC against 

NorthWestern Energy for Refusing to Enter into a Purchase Power Agreement, the 

Commission issued findings5 in 2013 on many of the same PURPA issues that are 

present in this docket. While the facts and circumstances of this docket may be slightly 

different than Docket EL 11-006, I believe the following rulings are instructive: 

• Given NorthWestern's status as a vertically integrated utility with predominant 
reliance on its own internal generation at this time, the hybrid method employed 
by NorthWestern is the proper method to calculate avoided costs for 
NorthWestern's South Dakota system. 

• The appropriate contract term for the Project is 20 years. 

• Levelized avoided cost values are the appropriate values to use because they 
will produce a stable price that will better enable Oak Tree to finance the project. 

5 See Exhibit_JPT-3 for the Amended Final Decision and Order for Docket EL 11-006. 
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1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 

21 Q, 

22 A. 

23 

24 

25 

26 

27 

28 
29 Q. 

30 

31 A. 

32 

33 

34 

35 

36 

37 

38 

39 

40 

• The renewable energy credits associated with the Project should remain with 
Oak Tree. Oak Tree will have access to the REC markets, and Oak Tree can 
market its RECs as it deems in its best interest. 

• The inclusion of carbon costs in the avoided cost calculations is not justified at 
this time due to the absence of any legislation that seems likely to pass that 
would establish such costs and is therefore too speculative to warrant inclusion in 
the avoided cost. 

• The proper natural gas and electric market rates to use in the hybrid method 
reflect market conditions and projections as of February 25, 2011, the date on 
which a LEO was created. 

• Oak Tree is entitled to a capacity credit for the facility's output commencing with 
the Project's coming online with the capacity value equal to 20% of the Project's 
after-losses capacity of 18.915 MW. The 20% value is the appropriate 
percentage since NorthWestern is a member of the Midwest Reliability 
Organization (MRO), and as of the LEO date of February 25, 2011, the MRO 
accredited wind energy facilities at 20% of their rated capacity. 

Why is it difficult for Parties to agree on a proper avoided cost? 

The definition of avoided cost is straightforward, but it can be difficult for Parties to agree 

on the costs an electric utility will avoid over a long period of time because it is an 

estimate based on forecasts. The estimate of future avoided energy costs over a long­

term contract is primarily dependent on underlying assumptions about fuel and electricity 

market cost forecasts, and there are many different forecasts that stakeholders can use 

that yield significantly different avoided energy cost forecasts. 

Why is it important to establish a rate for purchase that does not exceed 

NorthWestern's actual avoided cost? 

NorthWestern's customers will ultimately be responsible for paying the rate for purchase 

ordered by the Commission. A fixed-price, long-term PPA effectively transfers much of 

the financial risk of the QF project from the developer to NorthWestern's customers. 

NorthWestern's customers will be harmed by significant and unnecessary costs if the 

purchase rate exceeds NorthWestern's actual avoided cost. 
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1 

2 

3 Q, 

4 A. 

5 

6 

7 

8 

9 

V. OVERVIEW OF AVOIDED ENERGY COST METHODOLOGIES 

Please summarize NorthWestern's avoided energy cost methodology. 

NorthWestern utilizes a production cost modeling approach to estimate its avoided cost. 

Using PowerSimm software, Northwestern models its costs of its generation on an 

hourly basis over a twenty year period with and without Juhl's projects to determine their 

effect on NorthWestern's supply portfolio. The avoided cost is evaluated for the three 

following dispatch conditions:6 

10 1. When the portfolio is short energy (i.e. generation is less than load) and is 

11 purchasing from the market, the avoided energy cost is the market purchase 

12 price of electricity that NorthWestern would otherwise have purchased; 

13 2. When the portfolio is long energy (i.e. generation is greater than load) and the 

14 market price is higher than the variable cost of the highest economically 

15 dispatchable resource used to serve load, the avoided energy cost is the 

16 variable cost of the highest dispatchable resource serving load; and 

17 3. When the portfolio is long energy and the market price is lower than the variable 

18 cost of any dispatchable resource, the avoided energy cost is zero because 

19 NorthWestern does not need to purchase from the market and it cannot back 

20 down its must-run generation units. 

21 

22 I will refer to dispatch condition 3 above as the minimum generation dispatch condition. 

23 Please see the direct testimony of Commission Staff witness Kavita Maini for more 

24 details regarding NorthWestern's avoided energy cost methodology. 

25 

26 Q, 

27 A. 

28 

29 

30 

31 

32 

33 

Please summarize Juhl's avoided cost methodology. 

Juhl developed a differential revenue requirement analysis to estimate NorthWestern's 

avoided cost. Juhl used the PROMOD simulation model and Ventyx Advisors data set 

to forecast NorthWestern's system dispatch including and excluding Juhl's projects. 

Market purchase and sales were included as dispatch options in the analysis. According 

to Juhl witness Roger Schiffman, during hours when NorthWestern's system requires 

additional energy, the simulation assigns incremental costs for the energy based on 

forecasted Southwest Power Pool ("SPP") market prices. During hours when 

7 



1 NorthWestern's. system is long on energy, the simulation allows the excess to be sold 

2 into the SPP market based again on forecast hourly SPP market prices.' Please see the 

3 direct testimony of Commission Staff witness Kavita Maini for more details regarding 

4 

5 

6 Q. 

7 

8 A. 

9 

10 

11 

Juhl's avoided energy cost methodology. 

What avoided energy cost methodology did the Commission approve in Docket 

EL 11-006? 

In Docket EL 11-006, the Commission approved the hybrid method recommended by 

NorthWestern rather than a market price method recommended by Oak Tree Energy, 

LLC ("Oak Tree"). 

12 The hybrid method was described as a combination of the Component/Peak method and 

13 the Market Estimates method. This method estimated avoided energy costs for various 

14 levels of purchases based on multi-year average historical trends of hourly proportional 

15 contributions of baseload generation and wholesale market purchases. The average 

16 proportional contribution factors were combined with forecasted incremental baseload 

17 production costs and forecasted wholesale market prices to develop the estimated 

18 avoided energy costs. As a result, the hybrid method accounted for NorthWestern's 

19 actual generation portfolio and reflected both generation costs and market purchase 

20 costs in the calculation of avoided energy costs. 

21 

22 Oak Tree's avoided cost estimate used a long-term market price forecast from Black & 

23 Veatch and applied this forecast to the expected hourly output of its project. The market 

24 approach did not consider when NorthWestern's internal generation was sufficient to 

25 cover its system needs, and assigned market prices to all energy produced by Oak Tree 

26 regardless of whether NorthWestern was long or short energy. 

27 

28 Q. 

29 A. 

30 

31 

32 

Which of the Parties' method is more similar to the hybrid method? 

NorthWestern's production cost modeling approach is more similar to the hybrid method 

approved by the Commission in Docket EL 11-006. NorthWestern has since refined its 

method to more precisely analyze hourly dispatch conditions through the use of 

PowerSimm, but continues to estimate its avoided energy cost using a combination of 

6 See the direct testimony of NorthWestern witness Luke Hansen, Pages LPH-10 through LPH-11. 
7 See the direct testimony of Juhl witness Roger Schiffman, Page 36. 
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1 

2 

3 

4 Q, 

5 

6 A. 

7 

8 

9 

10 

11 

12 

13 

14 Q, 

15 

16 A. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

market purchases and the variable cost of internal generation, depending on its dispatch 

position. 

Do you agree with how NorthWestern is addressing the minimum generation 

dispatch condition? 

Yes, I agree that there should be no avoided energy cost payment assigned to the 

minimum generation dispatch condition. NorthWestern's avoided cost methodology 

associated with the minimum generation dispatch condition is consistent with the 

FERC's purchase obligation implementation in Order 69. Since utilities cannot curtail 

purchases of QF energy for general economic reasons, the FERC has indicated that 

parties may negotiate avoided costs with light loading periods in mind, and these 

conditions often are incorporated into PPAs.• 

Please provide your analysis of FERC Order 69 as it relates to the minimum 

generation dispatch condition. 

See below for FERC's purchase obligation implementation from Order 69, followed by 

my analysis: 

"A qualifying facility may seek to have a utility purchase more energy or capacity 

than the utility requires to meet its total system load." 

During light loading periods, Juhl is seeking to have NorthWestern purchase 

more energy than it needs to meet its total system load. Through the use of the 

minimum generation dispatch condition, NorthWestern's avoided cost 

methodology limits payment to only the energy that is used to meet its total 

system load. Without that condition, NorthWestern's avoided cost methodology 

would not include any protections from a QF that seeks to have NorthWestern 

purchase more energy than it requires for its total system load. 

"In such a case, while the utility is legally obligated to purchase any energy or 

capacity provided by a qualifying facility, the purchase rate should only include 

8 See Idaho Wind Partners 1, LLC, 143 FERG 1] 61,248 (2013); Idaho Wind Partners 1, LLC, 140 FERG 1] 
61,219 (2012); Entergy Services, Inc., 137 FERG 1] 61,199 (2011 ). 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

payment for energy or capacity which the utility can use to meet its total system 

load." 

As Commission Staff witness Kavita Maini also discusses, NorthWestern is a 

relatively small utility with adequate energy resources to serve its total system 

load. Specifically, NorthWestern has approximately 125 MWs of nameplate wind 

generation resources and approximately 224 MWs of nameplate coal generation 

resources through ownership and PPAs. The baseload coal generation 

resources have must run provisions that total 81 MWs. NorthWestern's total 

system peak is approximately 305 MWs, average load is approximately 185 

MWs, and minimum load is approximately 107 MWs. With Juhl's projects, 

NorthWestern's wind generation resources would increase to approximately 185 

MWs of nameplate capacity, which would be approximately equal to 

NorthWestern's average system load during hours when the wind resources are 

generating near maximum capacity. 

As more wind generation resources are put on NorthWestern's system, minimum 

generation dispatch conditions will occur more frequently when the wind blows 

during low load, low market price hours. During these hours, NorthWestern is 

not able to use any of Juhl's energy to meet its total system load, and the energy 

has no value to NorthWestern's system. 

"These rules impose no requirement on the purchasing utility to deliver unusable 

energy or capacity to another utility for subsequent sale." 

NorthWestern is not required to sell Juhl's unusable energy during the minimum 

generation dispatch condition to the market. Juhl modeled its energy output 

during the minimum generation dispatch condition as a sale into the SPP market, 

and I believe that is not consistent with FERC's purchase obligation 

requirements. In addition, it is not in the public interest to promote policies that 

encourage utility's to obtain energy resources in excess of its system load. 

NorthWestern's customers would ultimately pay this unnecessary, unjustified 

cost. 

10 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

Q, 

A. 

What concerns do you have about Juhl's avoided energy cost methodology? 

Juhl's differential revenue requirement method assigns market prices to all energy 

produced by Juhl regardless of whether NorthWestern was long or short energy. As 

previously stated, the FERG definition of avoided cost is the incremental costs of electric 

energy, capacity, or both, which, but for the purchase from the QF, such utility would 

generate itself or purchase from another source. Juhl's method did not reflect 

NorthWestern's cost to generate energy in the hours it is not required to purchase from 

another source. By using market price in the hours where NorthWestern's owned 

generation has a lower variable cost, Juhl's estimation of avoided energy cost is 

overstated. 

As a vertically integrated utility company, NorthWestern does not rely on the market for 

all of its purchases. NorthWestern's customers are currently paying retail rates that 

recover significant generation resource investments. These investments in generation 

limit NorthWestern's customers' exposure to market price risk by capping the cost of 

energy at the variable cost of NorthWestern's owned generation facilities. While Juhl's 

avoided cost methodology may be appropriate for a utility in a deregulated electricity 

market, it does not properly reflect the avoided energy cost of a vertically integrated 

electric utility. 

In addition, Juhl's avoided energy cost methodology does not limit payment to the 

energy that NorthWestern can use to meet its total system load. By including sales as a 

dispatch option in Juhl's differential revenue requirement analysis, NorthWestern is 

effectively serving as a market broker for Juhl, and NorthWestern's customers are taking 

on the market price risk for energy that provides no service value. Under Juhl's 

proposed avoided cost methodology, in theory, there could be an unlimited number of 

QF developers that could obligate NorthWestern to purchase unlimited amounts of . 

energy at forecasted SPP market prices that would not be needed to meet 

NorthWestern's load. Failing to limit payment to only energy that is used to meet 

NorthWestern's total system load is inconsistent with FER C's interpretation of the 

PURPA purchase obligation, and would not be just and reasonable to NorthWestern's 

customers. 
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1 Q, 

2 

3 A. 

Which of the Parties' avoided energy cost methodology is consistent with FERC 

and Commission policy? 

NorthWestern's production cost methodology is consistent with FERG and Commission 

4 policy, and Commission Staff recommends NorthWestern's method for calculating the 

5 avoided energy cost. 

6 

7 

8 

9 Q, 

10 A. 

11 

VI. LEO ESTABLISHMENT 

Please define LEO. 

Under 18 CFR 292.304(d), FERG regulations allow each QF to have the option to either: 

(1) provide energy as the QF determines such energy to be available for such 

12 purchases, in which case the rates for such purchases shall be based on the 

13 purchasing utility's avoided costs calculated at the time of delivery; or 

14 (2) provide energy or capacity pursuant to a LEO for the delivery of energy or capacity 

15 over a specific term, in which case the rates for such purchases shall, at the option of 

16 the QF exercised prior to the beginning of the specified term, be based on either: 

17 (i) The avoided costs calculated at the time of delivery; or 

18 (ii) The avoided costs calculated at the time the obligation is incurred. 

19 

20 According to FERG Order 69, FERG used the term LEO to prevent a utility from 

21 circumventing the requirement that provides capacity credit for an eligible QF merely by 

22 refusing to enter into a contract with the qualifying facility. FERG has not defined what 

23 constitutes a LEO. Instead, FERG has provided state regulatory commissions the 

24 flexibility to define the requirements of a LEO consistent with PURPA and FERG 

25 regulations. The Commission has not defined what constitutes a LEO, but currently has 

26 a rulemaking pending regarding the requirements for establishing a LEO in Docket 

27 RM13-002. 

28 

29 Q, 

30 A. 
31 

32 

33 

34 

Why is a LEO significant? 

If a QF elects to sell its power pursuant to a LEO, PURPA requires that rates paid to the 

QF be set at the utility's avoided costs at the time the LEO is established. The 

underlying assumptions and forecasts to calculate the utility's avoided costs are based 

on the date the LEO is established. 

12 



1 Q, 

2 A. 

3 

4 

5 Q, 

6 

7 A. 

8 

9 

10 

11 

12 

13 

14 

15 Q, 

16 A. 

17 

18 

19 

20 

21 

22 Q, 

23 

24 A. 

25 

26 

27 

28 

29 

What positions have the Parties taken regarding a LEO? 

Juhl believes the LEO should run from the date negotiations ended, which is April 4, 

2016.9 NorthWestern does not believe a LEO has been created at all. 10 

Has Commission Staff previously taken a position on the requirements for 

establishing a LEO? 

Yes. In Docket RM13-002, Commission Staff submitted draft rules11 for consideration by 

interested parties and the Commission. The draft rules were developed by Commission 

Staff based on initial comments in the rulemaking, and interested parties were allowed 

two rounds of comments on Commission Staffs proposed rules. While parties 

requested clarifications and language modifications to the rules, none of the comments 

received on the draft rules requested that any of the five requirements proposed be 

eliminated. 

Did Juhl and NorthWestern submit comments in Docket RM13-002? 

Yes. Juhl submitted reply comments on March 2, 2016. 12 In the conclusion on Page 12 

of Juhl's reply comments, Juhl requested that the Commission allow the rules to stand 

as drafted by Commission Staff. NorthWestern submitted comments in the rulemaking 

as well, and NorthWestern's position on the requirements of establishing a LEO has not 

changed from the rulemaking. 

Is Juhl's position on the requirements for establishing a LEO in this docket 

consistent with its position in Docket RM13-002? 

No, it is not. The rules that Juhl supported in Docket RM13-002 had five requirements to 

meet in order to establish a LEO. Based on responses to discovery in this complaint, 

Juhl has asserted that the LEO was established on the date negotiations ended. It is 

unclear if Juhl believes there are other requirements a QF would need to meet to 

establish a LEO. 

9 See Exhibit JPT-4 for Juhl's response to Commission Staff Data Request 1-9. 
10 See the direct testimony of NorthWestern witness Bleau LaFave, Pg. 9, line 7, through Pg. 10, line 11. 
11 See Exhibit_JPT-5 for the draft rules recommended by Commission Staff. 
12 See Exhibit_JPT-6 for Juhl's reply comments in Docket RM13-002. 
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1 Q, 

2 

3 A. 

4 

Did Commission Staff try to understand why Juhl modified its position on the 

requirements for establishing a LEO from Docket RM13-002? 

In Data Request 3-1, 13 Commission Staff asked Juhl to explain whether it continues to 

support the LEO rules as drafted in Docket RM13-002. Juhl's witness Corey Juhl 

5 responded that "given the Commission has yet to adopt the proposed rules, it is unclear 

6 why Juhl's support of the proposed rules, or lack thereof, has any bearing on this 

7 proceeding or the Juhl projects at issue in this proceeding." 

8 

9 The requirements to establish a LEO is an issue in this proceeding as NorthWestern 

10 disputes Juhl's assertion that it established a LEO on April 4, 2016. Through this 

11 complaint, it appears that Juhl is considering electing to sell its power through a LEO. 

12 The establishment of a LEO has "bearing on this proceeding." Unfortunately, Mr. Juhl's 

13 answer to Commission Staff Data Request 3-1 (b), and Juhl's testimony, did not clearly 

14 define its position on what constitutes a LEO. 

15 

16 Q. 

17 

18 A. 

19 

20 

Are the draft rules proposed by Commission Staff reasonable requirements for 

establishing a LEO? 

Yes. When discussing factors affecting rates for purchases in Order 69, the FERC 

stated that: 

21 "if a qualifying facility offers energy of sufficient reliability and with sufficient 
22 legally enforceable guarantees of deliverability to permit the purchasing electric 
23 utility to avoid the need to construct a generating plant, to enable it to build a 
24 smaller, less expensive plant, or to purchase less firm power from another utility 
25 than it otherwise would have purchased, then the rates for purchases from the 
26 qualifying facility must include the avoided capacity and energy costs."14 

27 ( emphasis added) 
28 

29 The requirements provided in the draft rules are necessary for a QF to guarantee 

30 delivery, and provide sufficient commitments from a QF to obligate itself to sell electricity 

31 to the utility. Since no party in Docket RM13-002 contested any of the five requirements, 

32 Commission Staff believes the draft rules provide reasonable requirements for 

33 establishing a LEO. 

34 

35 

13 See Exhibit_JPT-7 for Juhl's response Commission Staff Data Request 3-1. 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

Q, 

A. 

Did Juhl meet all five requirements in the draft rules by April 4, 2016, to establish a 

LEO as recommended by Commission Staff in Docket RM13-002? 

No. I will provide Commission Staffs interpretation of whether Juhl met each of the five 

requirements below: 

(1) The qualifying facility, if it has a net power production capacity of 500 kW or more, 

has notified the public utility of its status as a qualifying facility at least 90 days prior, 

pursuant to 18 C.F.R 292.207(c)(2); 

On Page 3 of Juhl's complaint, Juhl asserts that it provided copies of the FERC Form 

556 for each of the three wind projects to the Commission and NorthWestern. 

NorthWestern admitted that Juhl previously provided these forms in its response to 

Juhl's complaint. The Commission received a copy of this certification on October 

13, 2015. Commission Staff will submit discovery regarding the specific day Juhl 

provided this form to NorthWestern, but it appears Juhl met this requirement in 

October 2015. 

(2) The qualifying facility has entered into an interconnection agreement or the 

interconnection process is delayed as a result of a dispute that has been filed with 

the proper jurisdiction; 

According to Juhl's response to Commission Staff Data Request 3-1(a), Juhl had not 

entered into an interconnection agreement as of November 15, 2016, and Juhl did 

not anticipate completing the interconnection process until January 31, 2017. In 

addition, Juhl did not indicate any issues with the interconnection process in the 

dispute filed on June 23, 2016. Juhl did state on November 15, 2016, in response to 

Commission Staff Data Request 3-1 (a), that NorthWestern has been considering 

Juhl's interconnection request for 416 days as of the date of that response. In 

response to Commission Staff Data Request 3-2(a)15
, Juhl noted that "SPP has 

received all of the required information and data related to the Affected System 

Study Agreement and Juhl expects to receive results by or before 1/31/2017." With 

the information provided by the Parties, it is difficult to tell if the delay is attributable 

14 Federal Register Vol. 45 No. 38, page 12226. 
15 See Exhibit_JPT-8 for Juhl's response to Commission Staff Data Request 3-2. 

15 



1 

2 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

to NorthWestern's interconnection process or the SPP's interconnection process. 

Juhl does not have an interconnection agreement, and Juhl has not filed a dispute 

with the Commission regarding the interconnection process. Therefore, Juhl has not 

met this requirement. 

(3) The public utility has failed to provide the avoided cost information required by 18 

C.F.R. 292.302 or the qualifying facility has filed a dispute of the public utility's 

avoided cost information with the Commission; 

Juhl met this requirement on June 23, 2016, when it filed this complaint against 

NorthWestern with respect to establishing a proper avoided cost for three purchase 

power agreements. 

(4) The qualifying facility has offered a signed power purchase agreement to the public 

utility that includes the following: 

a. A purchase price based on the qualifying facility's estimate of the public 

utility's avoided cost; 

b. A reasonable date or range of dates for commencement of delivery of the 

energy or capacity, or both; 

c. The length of the contract; and 

d. Other terms and conditions that would be reasonable in the industry; 

While Commission Staff does not have documentation that Juhl specifically offered a 

signed purchase agreement, there is agreement by the Parties that Juhl offered a 

purchase price based on Juhl's estimate of NorthWestern's avoided cost, provided a 

range for the commencement of delivery of power from December 2017 to 

December 2018, and offered a 20 year contract. The Parties also noted that they did 

not anticipate that the non-rate terms and conditions of the contract will prevent an 

agreement. Juhl appears to have met the intent of this requirement no later than 

April 4, 2016. 

(5) The qualifying facility has shown that it has made significant progress toward 

bringing the qualifying facility into existence by providing: 

16 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

a. A list of any permits that are needed for the facility to be operational and 

documentation that it has completed or started the process to obtain the 

permits; 

b. A description of the site of the project and documentation that it has acquired 

or is in the process of acquiring the land or any necessary easements or 

options; 

c. The amount of financing that is needed and documentation that it has 

acquired financing or its plan for acquiring financing; and 

d. A description of any owners, employees, or consultants' qualifications to 

construct and operate the qualifying facility. 

Commission Staff's primary concern with Juhl's ability to bring all three of its QFs into 

existence is the fact that Juhl was denied a conditional use permit by the Davison 

County Commission for the Davison project. In response to Commission Staff Data 

Request 2-2, 16 Juhl stated the Davison County Wind Project is still in the process of 

completing various development milestones. Juhl also indicated that it would be 

resubmitting a permit application after the County has adopted their new "Wind 

Energy Ordinance," which is expected to be in place by January 15, 2017. There 

have been instances of local opposition to siting wind facilities in South Dakota that 

have caused delays in construction. I do not believe it is appropriate to assume 

approval of a project without the proper permits from the appropriate local 

governments. 

In Juhl's response to Commission Staff Data Request 2-5, 17 Juhl provided the 

current status of each permit needed for the QFs to become operational. Some 

progress has been made towards bringing the projects into existence, but it is 

questionable whether Juhl could obligate itself to deliver energy and capacity on April 

4, 2016, from the Davison and Aurora project when Juhl had been denied a County 

conditional use permit for the Davison project, and it had not obtained any of the 

necessary permits for the Aurora project. 

16 See Exhibit_JPT-9 for Juhl's response to Commission Stall Data Request 2-2. 
17 See Exhibit_JPT-10 for Juhl's response to Commission Stall Data Request 2-5. 
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1 Q, 

2 

3 A 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 Q, 

19 A 

20 

21 

22 Q, 

23 

24 A 

25 

26 

27 

28 

29 

30 

31 

32 

Please summarize Commission Staff's position on whether Juhl established a 

LEO on April 4, 2016? 

Based on the five requirements for establishing a LEO as set forth in the draft rules 

recommended by Commission Staff and supported by Juhl in Docket RM13-002, Juhl 

did not establish a LEO on April 4, 2016. First of all, Juhl did not file a dispute regarding 

the avoided cost with the Commission until June 23, 2016. Second, Juhl has not 

entered into a transmission interconnection agreement or filed a dispute with the 

Commission regarding the interconnection process. Third, while progress has been 

made in obtaining some of the permits necessary for the QFs to become operational, 

Commission Staff questions whether Juhl could obligate itself to deliver energy and 

capacity on April 4, 2016, from the Davison and Aurora project when it had been denied 

a County conditional use permit for the Davison project, and it had not obtained any of 

the necessary permits for the Aurora project. Commission Staff does not believe a LEO 

has been established. 

VII. CARBON COMPLIANCE COSTS 

What are carbon costs? 

Carbon costs are the estimated future costs associated with the regulation of CO2 

emissions from electric generation facilities. 

What are the Parties positions on including carbon costs in the avoided cost 

estimate? 

NorthWestern believes it would not be appropriate to arbitrarily include an unknown 

carbon cost that NorthWestern customers may or may not avoid in the future. 18 

In the direct testimony of Juhl's witness Roger Schiffman, he stated, "Given the Clean 

Power Plan ("CPP") rules developed by the EPA, and given NorthWestern's approach 

taken in power supply and resource planning analyses, it is appropriate to reflect a 

carbon cost component in the avoided cost."19 Juhl's wind projects produce carbon-free 

energy, and Juhl believes the projects will help NorthWestern in its CPP compliance 

activities. 

18 See the direct testimony of NorthWestern witness Bleau Lafave, Pg. BJL-21, line 17, through BJL-22, 
line 9. 

18 



1 Juhl recommends increasing the levelized avoided cost by $11.63 per MWh to reflect the 

2 inclusion of CO2 compliance costs. Juhl asserted that it used the CO2 price forecast 

3 recently developed by NorthWestern in its Montana Power Supply study, and assumed 

4 that fifty percent of the carbon cost, expressed on a $/MWh basis, would flow through to 

5 energy prices. Mr. Schiffman stated that fifty percent of the carbon cost "is a very 

6 conservative assumption, as it effectively assumes that efficient natural gas-fueled 

7 resources always set marginal energy prices in SPP, so the carbon pricing component 

8 would be reflective of CO2 compliance costs for a natural gas-fueled combined-cycle 

9 resource." 

10 

11 Q, 

12 

13 A. 

14 

15 

16 Q, 

17 A. 

18 

19 

20 

21 

22 

23 

24 Q, 

25 

26 A. 

27 

28 

29 

30 

31 

Has the Commission previously ruled on including carbon compliance costs in a 

utility's avoided cost? 

Yes. As previously stated, in Docket EL 11-006, the Commission decided that carbon 

compliance costs were too speculative to warrant inclusion in the avoided cost. 

What is the current status of the CPP? 

On February 9, 2016, the U.S. Supreme Court stayed implementation of the CPP 

pending judicial review. On September 27, 2016, oral arguments were heard on the 

CPP before the U.S. Court of Appeal for the District of Columbia Circuit. The loser is 

likely to appeal the decision to the U.S. Supreme Court. With the current political 

climate, it is unlikely the Supreme Court will uphold the CPP in its entirety. Commission 

Staff believes the future of the CPP is uncertain and may never be enforced. 

How were carbon costs modeled in NorthWestern's 2014 Integrated Resource 

Plan? 

In response to Commission Staff Data Request 3-1, NorthWestern responded that it 

reflected the CPP as a sensitivity analysis in its 2014 Integrated Resource Plan. 

NorthWestern stated that "the impact of EPA's proposed 111 (d) CO2 reductions is still 

largely unknown ... Because this now relevant uncertainty poses risk to NorthWestern's 

resource fleet, Ascend included CO2 risk in its analysis." 

19 See direct testimony of Juhl witness Roger Schiffman, page 38. 
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1 

2 

3 

4 

5 Q, 

6 A. 

Electric utilities have been modeling CO2 risk as a sensitivity in resource planning for 

many decades without an actual carbon cost ever imposed. Unlike risk analysis, 

PURPA requires that the avoided costs be calculated based on costs actually avoided. 

Should the Commission include carbon costs in the avoided cost? 

No, carbon costs are still too speculative to include in the avoided cost. In the absence 

7 of known laws or enforceable regulations that impose a cost for carbon, it is difficult to 

8 predict the actual impact carbon costs would have on NorthWestern's avoided costs. 

9 There has not been a change in facts and circumstances from Docket EL 11-006 that 

10 would justify a different decision than the Commission previously rendered. 

11 

12 Q, Does Juhl's QFs produce any other environmental attributes? 

13 A. Yes, Juhl's wind QFs will generate Renewable Energy Credits ("REC"). RECs represent 

14 the environmental attributes of power produced from renewable energy facilities and are 

15 sold separate from commodity electricity. A megawatt-hour of renewable electricity 

16 generated and delivered is equal to one REC. 

17 

18 Q, 

19 A. 

What are the Parties positions on including RECs in the avoided cost calculation? 

To the best of my knowledge, Juhl has not stated its position on including RECs in the 

20 avoided cost. NorthWestern included RECs in the avoided cost calculation using the 

21 current price for Green-e National Wind, and escalated the REC price over the contract 

22 period using the same escalation rate as reflected in the natural gas and electric 

23 commodity price forecast. 20 

24 

25 Q. 

26 

27 A. 

28 

Did the Commission include RECs in the avoided cost established in Docket 

EL 11-006? 

No, the Commission did not include RECs in the avoided cost calculation. The 

Commission decided that the RECs associated with the QF should remain with the 

29 developer, and the developer can market its RECs as it deems in its best interests. 

30 

31 Q, 

32 A. 

33 

Do you recommend including RECs in the avoided cost calculation? 

No, I do not recommend including RECs in the avoided cost calculation. There are no 

laws or regulations that require NorthWestern to obtain RECs in South Dakota. With no 

20 



1 

2 

3 

4 

5 

6 Q, 

7 A 

current requirements, NorthWestern does not actually avoid costs by obtaining RECs. In 

addition, NorthWestern had the ability to meet and exceed South Dakota's Renewable, 

Recycled, and Conserved Energy Objective21 in 2015 with the RECs provided through 

purchase power agreements and ownership of the Beethoven wind facility. 

Does this conclude your testimony? 

Yes. 

20 See Exhibit_JPT-11 for NorthWestern's response to Commission Staff Data Request 2-1. 
21 See SDCL 49-34A-101 
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ACTION: Final rule. 

SUMMAA'I': The Federal Energy 
Regulatory Commission hereby udopls 
regulalions thal Implement scclion" 210 
of the Public Utility Regulatory Policies 
Act or1978 (PURPA). The rules require 
electric uUlities to purchase electric 
power from and sell electric pow-0r 10 
quaHfylng cogeneratlon and small power 
ptoduc:tion facilities, and provide for the 
exempllon of qua!ifylf18 facilities from 
certain federal and Stale regulation. 
Implementation or these rules Is 
mserved to State regulat<>ry aothorifies 
and nonregulated eleclric utllitles 
EFFECTIVE DATE: March 20. 1980. 
FOR FURTHER INFORMATION CONTACT: 
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R"IUl•tlo.n, FodeHI Ene!JY Resulatol)' 
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-ENT"IAV fflFORMATlll!il 
lnued February 111, 1980. 

Seolfon ZlO or the Public Utility 
Regulatory Policies Act of 1976 (PURPA) 
require• the Federal Energy Regulatory 
Commission (Commle&lon) to prescribe 
rulen as the Commission determines 
neceuary lo encourage cogeneration 
and 1mall power production, Including 
rules requiring electric ullllUea to 
purohaae electric power fro!l1 and eell 
electric power lo cogeneration and small 
power production facllJUes. 
Addltlonally, section 210 ofl'IJRPA 
authorizes the Comrnlaslon lo ei<empl 
qualifying facilities from oertaln Pedersl 
and State law and regulation. 

Under secllon 201 of PURPA, 
cogeneration facilllies and amall power 
production facllltles which meet certain 
atandards and which are not owned by 
persons primarily engaged In tlte 
aeneration or sale of electric power can 
become qualifying fecllltle•, and thus 
become ellgible for the rates and 
exemptions set forth under aeclicn 210 
olPURPA. 

Cogen era tion facilities simultaneously 
produce two forms of useful energy, 
such as electric power and steam. 
Ccgeneretlon facilities use aignificantly 
leas fuel to produce electtlcity and 
&team (or other forms of energy] !ban 
would be needed to produce the two 
separately, Thus, by using fuels more 
efficiently, cogeneration facilities cen 
make a significant contribution to the 
Nation'• effort to conserve its energy 
resources. 

Small powerproduction fruiillties use 
biomass, waate, or renewable re.sources 
Including wind, aolat amd water, to ' 
produce electric power. Reliance on 
these tour<:es of energy can reduce the 
need to consume traditional fossil fuel, 
lo generate electric power, 

Prior to the enaclment of PURPA, a 
cogenerator or small power producer 
seeking lo establish Interconnected 
operation with a utility faced three 
major obstacles. First a utility was not 
generally required to purchase the 
electric output, at an appropriate rate, 
Secondly, some ut!l!tiea charged 
dlacriminstorlly hlgh rate• far back.up 
service to cogeneratoro and small power 
producers. Thirdly, a cogeneralor or 
small power producer which provided 
electricity to a utility's grid ran the risk 
of being conaldered an electric utility 
and thus being subjected to Slate and 
federal regulation as an electric ulillly, 

Sections 201 and 210 of FURPA are 
designed to remove these obstacles, 
Sach electric utility le required under 

eecllon ZlO lo orter to pu,chue 
available electric energy from 
cogeneraUon and small power 
produclfon facllltlea which obtain 
qu•llfylng atetua under section 21)1 of 
PURPA, For such purchaaea, electric 
utllitlea are required ta pay ratea which 
aN! Just and reaacnable to the 
ratepayers of the utility, in the public 
lnlerest. end which do not discrlmlnate 
"gains! cogeneratora or small power 
producera. Section 210 also requires 
electric uU!ltles to provide electric 
aervlce lo qualifying facilities at rates 
which are Just and reasonable, In the 
public interest, and which do net 
discriminate agalnst cogenerators and 
small power producers. Section ZlO[e) of 
PURPA provides that lhe Commiasioll 
can exempt qualifying facilities from 
Stata regulation regarding utility rates 
and financial organization, from Federal 
regulation under the Federal Powar Act 
( other than licensing under Part I), and 
from the Public lftllity HoldJng Company 
Act. 

L Procedorel History 
On June 26, 1979, In Docket No. RM79-

li4, 1 the Commission Issued proposed 
rules lo determine which cogenerallon 
and small power production facilities 
may become 0 qnaHfy1ntf1 cogeneration 
or email power productlon fscilttles 
under section 201 PURPA. Such 
qualifying facilities are entitled to avail 
themselves of the rate and exemption 
provisions under section 210 of PORPA: 
and qualifying cogeneraUon facilities 
are eligible for ei<emptlcn from 
mcremenlal pricing under Title U of the 
Natural Gas Polley Act ofl978.•Tbe 
Commlaalcn wi.lhoon leeue a !inal rule 
In Docket No. RM79-54, 

As pal't of the rulemaklng proteas In 
this docket. the Commission Issued a 
Staff Discussion Paper• on June 27, 1979, 
addrenlng Issues arising under section 
210 of PURP A, 

Public hearings on RM79-54 and the 
Staff Discussion Paper (RM79-55} were 
held in Siin Francisco on July 23, 11179, 
Ch!cego on July l!7, 1979, and 
Washington, D.C, on July 30, 1979. 
Written comments were olso received,, 

On October 15, 19711, the Commiealo11 
Issued a Notice of Proposed Rulemaklng 
under Section 210 of PURPA In Docket 
No. RM79-55, • On October 19, 1979, the 
Commission made available Its 
preliminary Environmental Assesemenl 
(EA) of the proposed rules In Docket 
Nos. RM79-54 end RM7!l-55. In a 

144 FR S8ll73, fuly a, 1971t 
''4 FR 6514',,Novembet 15. 191t1. 
1« FR :J8863; July 3, 1979, 
•,u Flt 61100, October-it, 1971J, 

-12-

Request for 'Further CommentJ,• the 
Comm!Hlon requested further public: 
l)l)mmenl on both proposed rulea, and on 
the findings set forth In the preliminary 
EA. In order to obtain the data, view,. 
and arguments or lntereated parties, the 
CommlBBlon Startheld public hearings 
In Seattle on NovOJllber 19, 1979, In New 
York on November~ 1979, In Denver 
on November 30, 19711, and In 
Waahingtcn, D,C. on December 4 and 5, 
1970, Tbe Commission also received 
written commenL 

After considerstion of lhe comments, 
the Colllml&&ion Slaff JJ1ade availeble a 
final draft rule on January 29, 1080, State 
public utility comm!Hlonert were 
lnv!tad to comment on the ·draft at a 
public meeting held on February 5, 1080, 
RepresentaUves or electric utilities were 
Invited to comment at a public meeting 
held on February e. 1980, The 
Co!l1mlaslon Staff also made itself 
available to any other Interested parties 
who wished to comment. All of the 
comments were considered In the 
formulation ohhla final rule. 

In the Staff Discussion Paper and the 
Request for Further Comments. It was 
stated that any envlronniental effecls 
attributable lo lhia program would result 
from the combined effect of theee two 
rulemaking proceedings. hs noted 
previously, the Commission intends to 
Issue final rules In Docket No. RM79-54 
In the near future. Al that time, the 
Commission will also make available its 
!inal llnvlronmenta[ Assessment. 

D. Sll1Jimllry 

Those rules provide that electric 
utilllleamuel purchase electric energy 
and capacity made available by 
qualifying cogeneratora and small power 
producers al a rate reflecting the cost 
that the purchaalng utility can avoid as a 
reault of obtaining energy and capacity 
&om these sources, rather than 
generating an equlvalent amount of 
energy llself or purchaalng tlte energy or 
capacity from other suppliers, To enable 
potential cogeneratoro and small power 
producere lo be able to estimate these 
avoided costs, the rule• require electric 
utll!tlOI IO furnish data concerning 
present and future costs of energy and 
capacity on their 1ystems, 

'rb!'ae rules also provide that electric 
utllltiea mual furnish electric energy to 
qualifying faclll ties on a 
nondiscriminatory basis, and at a rate 
that ls Just and reasonable and in the 
public Interest; and that tltey must 
provide certain types of service which 
may be requested by qualif:,lng facilities 
to supplement or back up those 
facilities' own generation, 
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The rule exempts an qual!l'y!Jl3 
capnerallon fecll!ll89 and certain 
qualifying ,mall power production 
facllltlea ltom certain provl&lone of tho 
Federal Power Act, From all of the 
provisions of the Public Utility Holdlna 
Company Act of 1935 related to eleetrle 
uttlltl89, and ftom State law• n,gulell"I! 
olectnc utility rates and financial 
Oll!'lnlzallon. 

The Implementation of theae rules I• 
re,erved to the Stale rognlatm, 
autln>litles and aonregulated electric: 
ullllti .... Within oae :raar of the lasoence 
of the Commission'• rulea, each Stale 
regulatory authority or noarognleted 
ullllty must Implement the111 rules. that 
fmplemeatatlon may bt accomplished 
b7 the Issuance of regulation,, one 
case-b)'-<leoe baa!a. or b:r any olhet 
means reasonably deslgned to gin 
effect to the Commimrion'• rule-. 
IIL Beclloa b:r.a..:tioo Amll,ylb 

Subpart A-General Ptovialon• 
I //9Z.10t DefinlliDllil, 

Thl1 tection contalne deftniUllftl 
•ppllcable to this part or the 
Conllnlulon't rules. Parallfllph (al 
provides that tenna defined In Pl/RPA 
have the tame meaning •• they h•ve in 
PURPA. unleH further defined In• !bl> 
P•rt of the Commlaslon'• regulationa. 
The delln.itfona In l'URPA llM fOW'td In 
tllC!lon 3 of that Act. 

Subparagraph (11 defines a ljllallfj'ins 
facility•• a cogenenitlon or small power 
production facility which la a quollfylng 
facility uader Subpart ll of the 
Commlaalon'1 regulallona, thoae 
reguletlone Implement section 201 of 
PURPA. and are the subject of Docket 
No.RM79-54. 

Subparqraph (2) defines "pun;hnn" 
aa the pun:haae of electric 8llfl'll}' or 
capacity or both from a qualifying 
facility by an electric ulll!ty. 

Subptl'lltrapli (3} defines "'Hie" aa th• 
ule of ele()ltlc em,rgy or capacity or 
botb by a11 eleelrlc utility lo a qualifying 
facility, 

In the proposed rule. subparagraph {4) 
defined "ay1tem emergency" at a 
conditlo~ on a ulllily'a system "which l• 
likely lo retult In disruption of service to 
a •il!"llicanl nt1mber of customero or lo 
likely lo endanger Ufe or property.• In 
N11pono to eommentl nollna the 
difllculty In determlni"I! what 
con11lcutn a "afgnlfleanl number'· of 
cu•tomera, the Commission hu 
amended the deflnlllon to "• condition 
on an electric util1ty•1 syalem wllfd, It 
lll<el:r to retult In lmmlnenf •lgnifleanl 
dl1r11pllon of ""rvlce to cuotomera, or lo 
Imminently likely to endanger life or 
property." The emphasis la placed on 
the 1lgnlfl®nct1 orthe·dlsrupllon of 

oervlce, rather than on the number of 
customtll'II all'eded. 

llubparagn,ph (!SJ define• "ram" aa 
any price, rate, cl.ors•, or claoaillcaUon 
made, demanded. obaerved or received 
with mpect to lhe 11!0 or purdlaoo of 
eleetric en•llll' or capacity, or any rule. 
regulation. or prallllco respecting anr 
,ooh rate. """'1,,,. or clanlflcaUon. end 
any conlract pertalnfn& to the nla or 
purclwle of electric 1111"'1)' or capad!J. 

fn the p,vpoaed rule. WUl>Jlara1ll'apb (&) 
defined "avoided COIII .. u the costa lo 
an ehwlrlc ulillty or eruqy or capacity 
or both which. but for the purchaae l'rom 
a qualifyiq faclllty, the electric utility 
would generate or conatruct Itself or 
purchue from another 10W'Ce. Thia 
deflnlUoa i. derived from the concept of 
"the Incremental coal to tho electric 
ulllit:y or altemalive electric energy" set 
fonb In tecllott JJO(d) or PURPA. II 
lnducte. both the l!lced and the running 
com on an eleelric utility tytlem wbid> 
can be avoided by oblfllnlng eneiv or 
capacity. horn quallfytng racil!tla, , 

The cosll w!iioh .all efeclrla utility can 
avoid by maklna ,uch pW'Ch""­
serutrally can be cleaalfied •• "energy" 
cosll or "capacity" costs. Enersy cost• 
are th .. veriable cosll associated with 
the producUon of electric enfllllY 
(kilowaU-bours). They repn,senl the cost 
of fuel. and oo(IUI operating and 
maintenance expenses. Capacity cost, 
are Iha costt aasoclaled with providlna 
the c:apabilily to deliver energy; they 
coru,lot primarily or the capital costs of 
racllltlea. 

If. by putch••lna eleclric energ:r From 
a quallfYina fac!llty, a 11Ullty can reduce 
ill l!lletgy cosll or cen avoid purchasing 
enefll)' &om another utility, !he rate for 
a purchase from a quelifylnJI facllity Is 
tq be based on those energy costs which · 
lbe utility can thereby avoid. tr a 
qualifying facl!lty off en energ:r of 
sufficient rel!abUlty and with suJ'llclenl 
legally enforeeable guarantees of 
deliVllt11biUty to penml the purchasing 
elec:tria utility Iii avoid the need lo 
constrnct a generating unl~ to bulld a 
smaller, Ion expen,lve plant, or lo 
reduce firm power pureha ... from 
another utility, then the ra.tee for such a 
purchase will ba bat1d on the avoided 
capacity and enell!)' ooal& 

The Commlulon h11 added the tenn 
"Incremental" In modify the costs which 
an electtki utility would ff old as a 
result of maldq • purehaee from a 
qualifying fac!llly. Under the prlnclple1 
of ec:onomlc dl1p11cl,. uWIUeo generally 
tum on last and turn olf llrat lhelr 
generating unlta with the highest runnlns 
,;:est, At any glven lflno, an e,;onomleally 
dispatched utilfly can avoid operatlna 
Its blghesl-<lost unit, u a mull of 
mskins a punma1e from a quallfylna 

facility. Tile utllily'a avoided 
lncremeallll eoahl (and not averap 
1yatom Qlltl) should be used lo 
calculato avoided cosla. With reprd to 
capaclty, If• pW'Chaoa ftom e quallfYina 
facility permlhl the utility lo ovoid tho 
addition of Aow capacity, then the 
ffoided GOii of the uew capacity and 
not Iha affrAp embedded 1y1tem cool 
of capaplly 1bould be used. 

Meny comment, noled that th0c 
deflnlllon or •avoided co,1• In the 
propOHd rula failed to link the capacity 
coals which a utility mfaht avoid •• • 
ratult of pu,diaalng electric enO'lJY or 
capacity or both from a quallfyl111 
raclllty with the euefllY cost• aaaocloted 
with the new capacity. If the 
CoDUlllulon requl:red electric ullllllea to 
ba88 their rates for purchases from a 
qualifying faclllty on the blllh capital or 
capaclfll cot! of a baH load unit and. In 
addition. provided that the rate for the 
avolded ene'lli should be baaed on tbe 
high eneqn, coal associated with a 
pealc.lna unit. the electric ullllt!ea• 
pun:hand power experuiea would 
exceed the Incremental coil of 
alternative electric enefll)', contrary lo 
the Umllallon set forth In lhe last 
eentence of aectlon ZtO(b). 

One WI)' of detenmnlna the avoided 
c:osl la lo calculate the total (capacity 
and ec"'lll'l ooats thal would bi, 
incum,d by a utility lo meet a apaclfted 
demand In comparison to the <:oat lhal 
the ullltt:y would Incur if It pun:hased 
e~ .or capacity or botb from a 
qua!Uyi"ll facility to meet part or Its 
demand. end supplied Ila remuln!na 
need• from Its own facilities. The 
differenCtl belween these two flaUNo 
would repreaenl Iha utlllty'a net avoided 
cost. In 1h11 case, the avoided costs ore 
Iha '''""' .. of the tot.ii capacity and 
energ:r coat of the 1yalem developed In 
eccordllnca With the utlllty'a optimal 
capacity e,q,lihalon plan.' excludfn$ lhe 
quallfyiq facllity, O\'er the total 
capacity iuld 8IIOfllY cost of the 1ystom 
(before paymeat lo the 'l'l•lifylna 
lacllilyl developed In accordonca with 
lhe ulllity'a optimal capacity expansion 
plan Jncludina the ljllalifylng lacl!lly. • 

Suhparqraph [7) defines 
"lnten:o1111mlon cost• .. a1 the 
ree..,,.obt,, coell of connection. 
swltchln& metering. lransmlaslon. 
dlatributlOfl; tefety p,ovlslon1 and 
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adminbllrallve r:ml• uacumrd bv Iha 
electric uUllty illreetly related to II,., 
installation and maintenance of tho 
physical facmue, necessar, lo permit 
Jntercoru,ected operalloru, with a 
quali!ylngfacility, to the extonl 1mch 
costs are iJ:I exoaaa of the corresponding 
costa which the electric ulill!y wollld 
have Incurred If it had not ensaged In 
interconnected opera!fons, but Instead 
g<lneroted an equivalent amount or 
energy lt1ell or purcbaaed an eqnl....ten1 
ammml of alaclric: energy or capaclt)' 
from other sources. Interconnection 
costs do not Include any costs Included 
In lhe calculation of avoided costs. 

The Commlasion has clarified this 
definl lion to include dislribU'lion 11nd 
udmlnistrallve costs associated with the 
interconnected operation, In resporu,e lo 
commenls Indicating that the proposed 
rule we• vague in theoe Nt$pecla. Tlila 
duflnltlon Is de•lgned to provide the 
State regulatory authorities and 
nonNtgulated electric ulililles wilh the 
nexlbil!ty to ensure that all com which 
wre shown to be reasonably Incurred by 
the eleelric ullllty as a NtSult of 
mterconnectlon with the qualifyill8 
facility will be considered Bl part nf th• 
oblig•!lon of the qualll'ylng faclllty 
under I 292.306. These cost• may 
include, but ""' not limited to, opera ling 
,md maintenance expenses, the ooats of 
inBtallalion of equipment elsewhere on 
the utillty'1 system necessitated by the 
interconnection. and reasonable 
insurance expenses. However. the 
Commission does not e"pect Iha! 
litigation expenses incumd by the 
utility lnvollllng this aection will be 
(;t;JllsideNtd a legitimate interconnoo1lon 
cost lo be bome by the quallfyfnR 
!uolllty. 

Certain interconnection costs muy he 
incurred as a N1ault of sales from a 
utility to a qualifying facility. Thfi 
Commission nutes Iha! the Jofn1 
Explanatory Statement of the Commit!~" 
of Conference (Conference Report) 
prohibit• the uae o! "unNte10nobl• m•• 
structure impedimenta1 such an 
unNt88onoble hook up charges or othM 
discrlmlnotory practice& ..• " 'This 
prohibition Is Ntfiec!ed In 1292.306!•1 of 
these tuleo, which provide& thel 
inlerconnec:Uon oosts must be essea»ed 
on • nondlacrlmlnelory basis wilh 
resp1tcl to other customer. wHh slmilur 
load chaNtcteristlcs. 

A qual!fylng facility which i• 11lroody 
mterconnected with an elootrle utilitv 
for purpoo .. of sales may se"l< lo • 
eslabliah Interconnection for the 
Purpose of U'lllity purcb .. es from thr 

• Confer11nc11 Report on ti.R,40111, Pulilir. U1llil) 
f{t11uilllocy J>olh:le1 Act of 1913. H, Rc.p, No 17l\O. lib .. 
t4;11t. Con(I',. 2d Sou. {197&). 

qualifying facillly. la lhl• <>&8&. lhe 
quollfrins (aclllty may hne 
compensated the 11!illty for Ill 
ktleDOOnnecUon coils with respeci lo 
sales to lhe quali!yln, faclllty, either as 
part of the utUlty'• demand or energy 
charges, or through I M!p&rate cuotomer 
cha12e, ll lhl, It the c1111, the 
interconnocUon costa aesoclated with 
the purcba1e Include only diose 
additional lnteroonnecllon experu,e1 
lncum,d by lhAl electric ul!lity as .a "'""ll 
of the purchase, and do not include any 
portion of the inleroonnecllon coats for 
which the 11.ualifylng facility h .. alNtOdy 
paid through its retell rates. 

One comment Ntcommended that the 
dellnlllon be revised lo cover "all 
Identifiable costa, Including bul nol 
limited to. the cools of interconnection 
. . • NtSulling from interconnected 
operation". The C.Ommlulon rejects lh!, 
suggeaUon In order lo maintain 
conaisteru::y with Its fnltlel 
determination to aep11rate the utility·, 
avoided cos!• whh regard lo purchases 
from quallfylna fat;llities, from the costs 
incurred ae e result of interconnection 
with a qualifying !acUity. Accordingly. 
legitimate cost• not recovered pursuanl 
to this aectlon ca.n be neUed out in the 
calculation of evofdod costs. 

This definition elso Incorporates the 
concept from the proposed :rule, es 
clarified in an erralum nollee, • thal 
these costs are limited 10 the nin 
lncreaoed inlerconnecUon costs imposed 
on an electric utll!ly compared to those 
interconnection coats it would have 
Incurred had !I generated lhe energy 
ilaelf or purohased an eq11h1alenl 
amount of energy or capacity from 
another source. 

This section or the rule conteins 
definitions of "supplementary power", 
"back-up power", "interruptible power", 
and "maintenance power" which did -nol 
appear in the Propo•ed rule. 

Subparagraph !ti) defines 
.. ,upplementary power'' as electric 
energy or capltcfty, aupplled by an 
electric utifity, regularly w,ed by a 
qualifying facility In addition lo tbal 
which the facility senereles ltself. 

Subparagraph IPJ detmes "beck-up 
power" as elect.tic anergy or capacity 
supplied by en electric utility lo replace 
energy ordtnortly generated by a 
.focillty's own generation equipment 
during an unscheduled outage of the 
futility, 

Subparagraph {10) definas 
"interruptible power'' at electric energ>· 
or capaclly supplied by an elcclric 
ul!lity subject lo Interruption by the 
electric utility under specified 
conditions. 

'44 Pf< 63114, NtwemOOt Z. 1970, 

Subparagraph {ll) deftnu 
''lnalfitenmu:e power" u eleclrlc energy 
or Cll)l.llclly llUJ)plled by an elecltlc 
utility during IICheduled oulegea of Ille 
quallfylng!arJl!ty. 

Subpol'l C-Armngements BetwBlln 
Eler:trfc lltil/ties and Qualifying 
Cogenttratlon and Small Power 
Production Foe/lilies Under Section 2t(} 
of the hblic Utility Regulatory Policin 
Actof:,m 
• Z{J2,/J01 $(}ope. 

llelitlon 292.l!Ol{a) describes the ,cope 
of Subpar1 C of Part .i112 or Iha 
Comml••lon's rules. Subpart C upplles 
to uelee and purchases of eleolrlc energy 
or capacity between qualifying 
oogeners!ion or small power production 
facilltl" and electric util,lles, and 
action& Ntlated to such sale• and 
purchases, Section 292.3ot[b)!lJ 
provides that tlus subpart does not 
preclude negotiated agreement• 
between quaUf.yfng co3enerators or 
small power producers and electric 
utillt!ee which differ from roles, or terms 
or condition• which would otherwise be 
raqulrad 1111der the subpart. Paragr•ph 
lhJ(.ZJ stales thal this subpert does nol 
affect the validity of any contra cl 
enteNtd Into between a qualifying 
facility and an electric utility for any 
purchase." 

ParagNtph (bl{1) reflects the 
Commission's view that the rate 
provisions or aectlon210 of l'URPA 
apply only lf a qualifying cogenerator or 
small power producUon.facllity chooses 
to avail Itself of that section. 
Agreement& between en electric utillly 
and a qualifying cogenerator or small 
power produC81' for purchases at rates 
dlfferenl than rates raquited by lhese 
rules, or under terms or conditions 
different froin those .. t forth in these 
rules, do not vlolale the eomm1 .. 1on'• 
rnlu 1111der teqllon 210 o! PURPA. The 
CommiQ!on recognbw$ that the ablllty 
of a quallf)'ing waeneralor or small 
power producer lo negotiate with an 
electric ullUty I• butllessed by the 
exislence of the rights and protection& of 
these rules. 

Somo comments otated thal paragraph 
(bJ(2l would unfairly penalize 
cogeneralora and amall power producer9 
who. prior lo the Promulsation or these 
regulatlon11, entered into binding 
contracl:f with elec!rlc utilities under 
leso favorable term,, than mlgbl be 
obtuinable under theae rules. The 
Commission Interprets Its mandate 
under oec!fon 210(a} to prescribe "such 
niles as lt determines necessary to 
encourage cogeneratlon and ,mall 
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power production • • ••• to me,m that 
the total costs to the u!illly and tho rates 
to lts other customers should not be 
greater than they would have been had 
the utility not made the purchase from 
the qualifying £aclll!y or quall{ying 
facilities, That e COll"neratlon or small 
power production facility onlered·into a 
binding contractual arrangement with 
an electric utilitY indicates that ii le 
likely that sulflcient Incentive emted. 
and that the further encouregomenl 
provided by these rules was not 
necasssry, As a result, the Commlasion 
baa net revised lllla provision, 
f lf!Z.3(12 AvaJJabll/ty of electric utility 
system cosl doto. 

AB the Commlaslon observed in Iha 
Notice of Propoaed Rulemoklng. In order 
lo be able lo evalua le !he flnnru::tal 
feulbllity of a cogeneration or 11111all 
power production faclllty, an lnvealor 
neada to be able to eatimale, wilh 
reasonable certalnty. the expected 
return on a potential ln\"estmant beforo 
consiructlon of• !adU!y. Thia retum 
will ha determined In part by lhe price 
at which the quall/ylng fac!llty oan sell 
Its electric output, Under I %!12.304 of 
lhe6e rules, the rale at which a utllfty 
must purchase the! output I& based on 
the utility'• avoided costs, taking Into 
account the factors sel forlh In 
paragraph (el of that sectton. Sectton 
292.JOZ al these rules Is intanded by the 
Commission lo assist those needing data 
from which avoided costs can be 
derived. II requires electric utll!tieo lo 
maka available w cogeneratore and 
small pow;,r producers data concerning 
the present and anticipated future coste 
of energy and capacity on the utility's 
eystem. 

In the preamble to the proposed rule, 
the Commlasion slated that mos! electric 
utilities wUl have prepared data 
containing some of this lnfonnallon in 
compllance with the Commission's rulea 
Implementing section 133 of PURPA. 
Se\lllml commentera observed Iha! the 
marginal cost data requtred to be 
provided pursuant to section 133 cannot 
be directly translated Into a rate for 
purchases. The Commisalon has 
clarified paragraph (b) to empheaizo that 
these data era nol lnlendod to represtlll! 
a rate for purcheaea from qualifytns 
facilltles. Rather, these data !lte to be 
considered the first step In !he 
determination of such a rat.,, 

The Corrimission bas also rwleed tl,Ja 
section ,o that the rates for purchases 
can be more readily calculated from !he 
data produced. The Commission hes 
cbanse,l paragraph {b)l3) to provide that 
a utlllty shall submlt the esaoclated 
energy coat of each planned unlt 
expressed ln kilowatt-hour• (kWh) 

along with the estimated capacil!I cool 
of planned capacity addl!lons. This 
chans• la Intended to ensure that tho 
calculelion of avoided coats lnoludea the 
lower enersy cos!! that might be 
associated with the new caP9c1ly. The 
Co.mm!aslon points out that !he 
detennlna Hon or a rate for purchase• 
frorn a quellfylng facility which enables 
a uttlJty lo defer or avoid the sdd!Uon of 
a new unit must also renect the hourt or 
expected use of !be deferred or avoided 
capacity addl!ion. 

The coverage under paragraph (a) of 
lllla eectlon ii lhe same as that provided 
pursuant to aectlon 133 of PURPA and 
the Commisalon'• rulea implementing 
that section." As no!ed In the Notice of 
Proposed Rulemaking. aectlon 133 of 
PURPA applies to each electric utility 
whose total tales or eloctrlc energy for 
purposes oilier than resale exceeded SOO 
million kWh during any calender year 
beginning after December 31, 1975, and 
before the immediately preceding 
calend!lt year. 

PareSl"lph (b J provides that ncl! 
regulated electric utility meeting Iha 
requirements of par•Sl"IPh {a) must 
fumloh to its State regulatory authority, 
and malnmln for public inspection, data 
related to the coats of enersy and 
capacity on the electric utility's syatem, 
llaoll nonregulated electric utility also 
muat malntaln such data for public 
lnspection. 

ln response lo comments recelved, the 
Commission has extended the dale by 
which these data mus! be flrot provided 
to Nov;,mber 1, 1980, and changed !be 
te.cond date to May 31, 111112, to conform 
to the dates required by !be 
Commlss!on's regulaUona lmplemen!lna 
section 133 of PURPA. The Commission 
baB added paragraph (dJ to allow a 
State n,gulatory authority or 
nonregulated utility lo use a different 
approach than Iha! provided In 
paragraph (bJ, As part of that ,ubatl!ule 
program. a Slata regulatory authority or 
nonregul41ed electric utility could 
provide that cotl data be updated mora 
frequently than every two years. 

Subparagraph (1) of paragraph {bl 
requiNB each electric utility lo provide 
Iha estlmered avoided ll!>St of llffl!rsy on 
Ito system for varloua le\lllls of 

r.urchasea from qualifying facill!ies. The 
evals or purchases are to be stated in 

blacb of not more thau 100 megawatta 
for aystema with peak demand of 1000 
megawatts or more, and In blocks 
equivalent lo not more than ten percent 
of system peak demand for ayslema le&1 
than 1000 megawalta. This Information 
la to be stated on a cents per kilowatt, 
hour beals, for dally and aeasonal peak 

11tffRA881,0<:toberU, tfi 

and off-peak periods. for the current 
calendar year and for each of the next 
nve years. 

Subparagraph (2) of paragraph {bl 
requires each electric utility to provide 
Its schedule for the addition of capacity. 
planned purchases of firm energy and 
capacity, and planned capacity 
retirements !or each of !be next ten 
years. 

Subparagraph (3) of paragraph (b J has 
been revised, aa discussed previously, 
so that the costs of planned capacity 
additions Include the associated energy 
costs. 

The Commlsslon received Co!I!lllent 
notins.that eome States have 
tmplemenll!d or are planning to 
Implement alternative methods by 
which electric utilities' sy,,tem cost data 
would be made available, In order to 
prevent the preparation of duplicative 
dale where the alternative method 
subatantla!ly deviates from the 
Commlaalon approach, the Commission 
bu added paragraph (d). This 
paragraph provides that any State 
regulatory authorUy or nonregulated 
electric utility may, after providing 
public notice in the area served by the 
ut!l!ty and after oppotlunUy for public 
comment, require data different than 
that which are otherwise required by 
this section if ii detennines that avoided 
c®ta can be derived from such dala. 
Any Stale regulatory suthor!ty or 
nonregulated utility shall notify the 
Commission within ao days of any 
determlnailon to sustitute data 
requirements. . 

Ba qualifying facllily finds that the 
alwmatlve requirements do not provide 
sufficient data from which avoided coats 
may be derived, the qualifying facility 
may aeek court review of the ma lier as 
ll lllm with regard lo any other aspect ol 
the State's Implementation or this 
program, 

A quallfyins facility may wish to soil 
enersy or capacity to an electric u1illty 
which la not ,rubject to the reporting 
requirements of paragraph (b), ln that 
event paragraph (oJ provldeo that, upon 
request of a qualifying facUlty, an 
electric utility nol otherwise covered by 
pangraph (bl must provide data 
ollfflcient lo enable the cogenorator or 
ama!I r.ower producer to estimate the 
utilltyt avoided coata. If auoh utility 
doea net 1upp!y the requested data, the 
qualifying fa<:lllty may apply to the St• te 
regulatory authority which has 
ratemaking authority over tho utility or 
to this Commisalon for an order 
requiring that the Information be 
supplied. The consideration or such 
appUcatlons should take into account 
the burden Imposed on lhe ,mall 
utllltlee. 
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An electric utilitp•hieh ls fegaHy 
obligated lo obtain all ofll• 
requlrementt for electric en•'BY lllld 
capacity from another utility may 
provide the data provided by lls 
supp!ylns utility and the rate, al which 
1t currently purchaoos ••ch energy and 
capacity for any period durtns which 
thio obligal!on will continue. The 
who!eea!e rateo may require adjusllmmt 
in order to reflect properly the avoided 
co•ts. Thia ta d!&cusaed later In lltls 
preamble under I 292.303. ln the Clffll of 
small. non-generating utilities, the 
r•quirementa o! this section will bs 
cunsldorad to have been BBUsfled If 
these cost data are readily available 
from the supplying utility. 

Numerous comniente mentioned thHt 
the proposed ru1., did not addreos the 
issue of validation of the dale to be 
provided pursuant lo this section. As • 
rvsull. the Commission has added 
p•rugraph (e) which provides that aey 
dots submitted by an electric ul!Uty 
,mder this section shall be subject I<> 
r,wlew by Ill Slate regulatory aulhotily. 
Parastaph {e)(2J places the burden ot 
providing support for the data on th• 
utility aupplying the data. 

* 292.303 Eleotrlc ullllty Obli1l"llon1 under 
thla tubpart. 

Section 210(a) of PURPA provides th•I 
the Commls&lon prescribe rules 
Nl<jt•lring electric utlll1ies to offer to 
purchase electric energy from quallf)·iflll 
fadllties. The Col1llJlission interpret,: 
!his provision to Impose on eleclric 
utilities an obllsation to purchase all 
ele~lric energy and capacily made 
-vailable from qua.lifying faclliHes with 
which the electric utility is directly or 
indirectly Interconnected, except during 
periods described In § 292,304(() ur 
duril\g system emergencies. 

A qualifying facillty may seek 10 hove 
u urUHy purchate more energy or 
capacity than lbe·ut11ity requires lo m'"'' 
ils tolal system load, In such • case, 
wblle the uUllty ls legally obligated 10 
purcbane any energy or capacit)' 
provided by a qualifying facility. the 
purchnse rate should only Include 
P•,'ment for enersy or capacity which 
the ullllty csn use to meet Ito total 
system load, These rules impose nu 
requirement on the purchasing utility to 
dcfi,,er unusable energy or capacily to 
another utlllty Jar subsequent ••I• 

t 2112.30:l{a) Obllgalton to purcno,., from 
CIU•Ulylng !aclllllt&. 

1211,,30:l{d) Transmloslon to olMI' 
••1,:trlc ulllH!n. AIH!oquln,mer,f Contrac!S .. 

Se,'etal commenters noled that the 
"li!ig•tion to purchase from qualifying 
fsci11ties under this section mlghl 
conn1cl wHh contractual commitmun1N 

Into which they had entered requlrlng 
them to purch••• ..U of !heir 
requiremanta from a wholesale 1upplier. 
One commenter noted lhat wllb n,g,,td 
to all-requltemenls rural electrtc 
cooperatives, any lmpalnnent or the 
obligation to obtain aU of a 
cooperative'• requlNffllents from • 
generattoo and ltantmlolon cooperative 
mlsht afmct !he llnam::lns ability of the 
generation end tranamis;:ion 
cooperallve. The Comml881on observes 
that in general. If it permllled sur:h 
contractual provlslom, to override the 
obligation to purchaae lrom qusllfyJns 
faciU!les, these contractual devices 
might be used to hinder the development 
of cogeneraUon and email power 
producllon. The Commlosion believes 
that the mandate of PURPA lo 
encourage cogeneration and small 
power production requires that 
obligations to purchase under thli 
pro,'lsion supersede conrraGtueJ 
reslrict!ons on a uUlity'a ability lo 
obtain energy or capacity &om a 
quaUfylng facility. 

The COmliltstlOI\ hH, however, 
provided an altamate means by which 
any electric utility can meet thia 
obligation. Under paragraph (d), if the 
qualifying facility consents, an all­
requirements utility which would 
otherwise be obllgated to purchase 
energy or capacity from the qualifying 
facility would be permll!ed to llansmlt 
the enersy or capacity to Its oupi,lying 
ulllity. In moat Instances, this 
lram,actioa would actually lake the form 
of the displacement of energy or 
capacity that would have been provided 
1mdet the all-requirements obligation. In 
thl• case, the eupplylng utllity is deemed 
to have made the purohase and, as a 
result the all-n,qulrementa obllgatlon is 
not affected. 

ln addition, If complleoce with the 
purchase obllsatlon would tmpose a 
special hardship on an tlll•requlrements 
customer, the Comml8'lon may consider 
waiving sum purchase obligation 
pursuant to the pro...durea set !orlh In 
§ Z!IZ.403. 

Transmission to Other Facilities 
There are oe'/eral circum•tancea ln 

which a qualifying facility might desire 
that the electric utWty with which His 
interconnected not be tho purehaaer ol 
the qualifying faclUty'1 energy end 
tapaclty. bufwould prefer Instead that 
an electric utill!y with which the 
purchasing utility la Interconnected 
make such a purchase, It for 1rJ<ample. 
the purchaslns utility la • non•generaling 
utility. Its avoided costs wlll be lhe price 
ol bull< purohased power ordinarily 
based on the average embedded cost of 
cnpaclty and average energy cost on its 

eupplylng utility's 1y,tem. A• a re1ul1, 
the rate to the qualll'Jin$ facility would 
be baaed OIi those everage coat,. If. 
however, the qusllf),!ns facUlty't output 
were purehased by tho aupplylng utility. 
II• output ordinarily will replaca lhe 
h!gheat coal energy on the aupplylftll 
util1ty'1 system al that tlnte, and Ila 
capacity might -'ile llut 1upplylng 
utillly to avoid the addlti<m of new 
capacity, Thu.. the avoided costa of the 
1upplylna ut!!lty may be higher than tho 
avoided eotl of the """11""""'tillll 
utlll!y, 

Thia would nol appear to b1t !be cane 
1r the quallfylns facility offers lo aupply 
capacity and energy In a ellua tlon In 
which the euppl;vlns utility Is ln an 
exce88 Cllpaclty sltusllon. Since the 
supplying utility has excess capacity, Its 
avoided COBlt would Include only energy 
costs. On the other hand, If the avoided 
cost were baud on the who!eoai. rate 
lo th• all-l'equlrements utility, the 
avoided COB! would Include the demand 
charge ln!>luded In the wholesale rate. 
which would usually reflect an 
allocstlon of 11 portion of the flxel! 
cliars•• associated with excess 
capacity. 

Use of the unadjusted wholesale rate 
fai11 to take Into account the effect of 
reduced revenue to the a11pply!ng utility, 
as a re•ult of the aubatttute of the 
qulllifylns facility's output for enelllY 
previously suppli•d by the supplying 
utility. As the level of purchase by the 
all•requirementa uUlity decreases. the 
supplyjns uUllty'• fixed costs will have 
to b.. 'alloc..ted over a smaller number of 
unit& of output. In effect, the loss In 
revenue lo the supplying ullllly will 
ceuae the demand Chfll'8e8 to lhe 
aupplyht.s utllit)I'• Cllllomera [!naludins 
the all-rnqulnlmenta CW1tomers 
ln!eroonnected .with the qualifying 
faclllty) to lncrea••· Under the detmltion 
of "avoided coat," In thit section, the 
purchasing utility must be In the aame 
flnanQlal 9osltl011 lt would have be@ 
had ii not purchesed the qualifying 
facillly'1 aulpuL At a result, rather then 
allocating Ill Jon In revenue among all 
of Its customer,, In this aitual!on the 
supplying ulllity should assisn all of 
these lo•••• to the all-requirement, 
ullllly. That uUllly uould, In tum. 
deduct theN loneo from its previously 
calculated avoided coat,. and pay th• 
qtrlllllying fac:lllty aceordlngty. 

Under these ruleo. certain small 
electric uUlltleo are not required to 
provide ,aystem coal data, except upun 
requeft of a qualifylns facility. If, with 
tho consent of the quaUfyins faclllty, a 
•mall electric utility r.:hoo•es to transmH 
energy fron, the qualifying facility to a 
1econd electric utlllty, the small utlilty 
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oen avoid the otherwise llppllcehle 
requirement,, that It provide the sy•l•m 
cost data for the qualifying facility end 
that II purchase tho energy itself. 
Howovei:. the ability to transmit a 
purchase to another utillty Is not limited 
to these smaller aystemB1 It opplieo lo 
any utility. 

Accordingly, paragraph (d) provide• 
that a utility which receives energy Qr 
MpacUy from a quaUlylq facility may, 
with the consent of the qual!fylna 
laclllty, tranamll such energy to WIOther 
electric utility, However, If the erst 
faolllty does not agree to trensmlt the 
purchased energy or capacity, 11 retsina 
the purchase obligation, In addition, If 
lhe qualifying facility doe• not consent 
lo transmiulon lo another utility, tha 
first utility retains the purchue 
obligation. Any electric ulllity to whlch 
1,wh ene13Y or capacity I• delivered 
muei purchase this energy under the 
obligations set forth In these rol;,a •• If 
lhe purchase were made directly from 
1l11, qualifying facility. 

One commenter elated lhat lhls 
prov!alon could .result In energy being 
trsnamltted to a utility which haa liltle 
or no Information regardiJ1$ the 
reliability of the qualifying facility, The 
Commission believes that, prior to these 
transaction• occurring, II will be In the 
Interest of the qualifying la_clllty to 
Inform any utllity to which energy or 
cap&clly !a delivered. of the nature of 
those deliveries, so Iha t such energy or 
upoolly can be usefully Integrated into 
llllll utlUty'o power 1upply. 

Several other commenlera bel!eved 
that lhl• provision went beyond the 
authority of aeotion 210 of PURPA­
IUllllely, that tbs Commission cannot 
Nlquire the fmlt utlllty to wheel the 
power nor tht> second uUllly lo buy the 
power, Finl, the Commlaslon notes that 
thla lr"'18mlea1on can only occur with 
Iha consent of the uUllly to which 
-rgy or capacity from the qualifying 
faoIUty la made available. Tl,1111, no 
utlllly Is foroed to wheel. Secondly, 
111ellon Z'!O does not limit the obligation 
to purohase lo any particular utility; 
rather, U la a 3enerally appllcoble 
requirement, 

Paragraph [d) provides that charge• 
for transmission are nol a pert of the 
rate which an electric utU!ty to whlch 
energy Ill transmllted is obligated to pay 
lhe quaUl'ylJ1$ facility. In the caae of 
electric ulllitles not subjeel to !he 
jurladlctlon of this Commission. these 
dlarse• should lie determined under 
appllMble Stats lew or n,gulatlor, which 
mey permit agreement between lhe 
qualifylna facillty end any electric utility 
which transmit, energy or capacity with 
the consent of the qualifylna facility, !'or 
ullUtlea aubject to the Comm Inion'• 

furladiotlon undl!r Part U of the Federal 
Power Act, these chargn will be 
determined pursuant to Part IJ, 

The electric utlllly to which the 
electric energy Is transmitted hes the 
obllgatton lo purchase·the energy at a 
rate which reflects the costs that It can 
avoid ••• reault or maklns such. 
purchase. In oases In which electricity 
actually travels acro,s the transmitting 
utility's system. U,e amount or energy 
delivered w!U be less than that 
tramnnl!tsd, due to line losses. When 
thia occurs, the rate for purchase can 
reflect these losses. In other cases, the 
energy supplied by lhe qualifying facility 
will displace energy that would have 
been supplied by the purchasing utility 
to the transmitting utility. In those caaes, 
a unit of energy supplied from the 
quallfyllill facility may replace a greater 
amount of energy from the purchasing 
utll!ty, In !hat case, the rats for purchase 
should be lncrsased to reflect the net 
gain. These provitions are also •et forlh 
In paragraph [d), 

§ 29M<J3(b) Dblfgation to sell ID 
qualifying foc:11/tlee, 

Paragraph (b) set• forth the statutory 
requirement of section 210[a] of PURPA 
that each electric utility offer lo sell 
electric energy to qualifying facilities. 
The Commission observed In the Notice 
of Proposed Rulemaklng that State law 
ordinerlly sets out \he obllget!on of an 
electric utility to provide service to 
customers located within lta service 
area. In most IM!ances, thorefore, this 
role will not Impose additional 
obligations on electric ulilllles. 

It Is possible that .a qualifylna facility 
located outside the aerv!oe area of an 
electric utility might require back,up, 
maintenance, or othtn types of power. 
The Commission believes that the 
Instructions of section 210(•! of PURPA 
that it Issue roles "es lt determines 
necessary to encourage cogeneratlon 
and small powet production ~ • •" 
mandate Iha! it a&&ure that such 
facllltle• are able to fulfill their needs 
for service, 

However, the Commiaalon also 
recognl2es that State and local law 
limits the eulhorlty of some electric 
utilities to construct lines outside of 
their service area. Accordlns]y, the 
Commission requires eleculc utilities to 
serve eny qualifying faolilty, and, 
aubject to the reetrictton contained 
therein, to lnleNionnect with any such 
facillljl as required in paragtaph {c). 
However, an electric utility Is only 
required lo eonatruot lines or other 
facilities lo the extent authorized or 
required by Stale ot local law. As.a 
result. a qualifying facillty outsld~ the 
service area of a utility may be required 

lo build lts line into the ,ervic• area of 
the u!flity. 
1292,303/c) Dbligalian to inlercnn11ect 

In the Notice of Proposed Rulemaking. 
the Commlsston used lhe interpretation 
set fotth In the Slaff Discussion Paper, 
that the obligation to interconnecf with 
a qualifying facility Is subsumed within 
!he requirement of sectJon 210(a) thnt 
electric ulilities offer to sell electric 
energy to and purchase electric energy 
from qualifying facllities. 11,e 
Cornmlsalon observed that to hold 
otherwllle would mean \hat Congress 
Intended to requite that qualifying 
fecflltla• go through the complex 
procedures simply to gain 
Interconnection, contrary to !he 
mandala of aectlon 210 of PURPA lo 
encourqe coseneration and amall 
power production, 

During !he comment period. thls 
question was further explored, and II 
was •Ul!!!••ted that the Commission has 
ample authority under the general 
mandate of section 210!•) of PU!U'A­
namely, thal II prescribe rules nece•snry 
lo encourngo cogeneratlon and ,mull 
power production-to require 
interconnection. 

Wh!le !hese lnlerprelaUons recelvotl 
aubstantlal support in lhe comments 
,ubmltted, they were at the same tlm• 
crltlcited on the theory that section 
210{e)[3) of l'URPA does not provide 
that a q®lifying facility may be 
exempted from section ZlO of the 
Federal Power Act (added by section 
202ef PURPA and providing certain 
lnteroonnectlon authority) and that this 
Interconnection section speclflcal!y 
Includes qualifying cogenerators and 
small power producers In Its 
applicabUlty. These commenter• 
contended that since section 210 or the 
Federal Power Act deals explicitly with 
the aubfect of Interconnections between 
qual!f)lilll! facUltles and electric ulilitle•. 
no otheuectlon of that Act can be 
Interpreted •• also granting authority on 
that subject, ea such an lnlerpret•lion 
would render the expr••• provision 
0 &urplusage11

~ 

Wtlh regard lo these criticisms, the 
Commission observes that thla argument 
might be tenable In lhe aituatlon In 
which Iha aeclion of the legislation 
which deals explicitly wllh the subjoct 
does not contain an express provision 
that It la not to be considered the 
excluelve authority on the subject. The 
Commla1ion notes that section 212 of the 
Federal Power Act [aa added by aecllon 
204 of PlJRPAJ sets fort.h certain 
dl!lermlnatlona that !he Commission 
must make before II can Issue an order 
under either section 210 or :11 ofthe 
Federal Power Act. 
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Section 212(e) ststes that no provision 
vf section 210 or the Federal Power Aot 
shall be treated "(I) as requiring any 
person lo utilize the authority of such 
section 210 or 211 In lieu of any other 
authority of law, or [2} as limiting, 
impairing, or otherwise affecting ony 
other authority of the Commission under 
any other provision of law.'' Thus, the 
Federal Power Act, as amended, 
expressly provides that the 1'Xlslen"" of 
authority under aecllon 210 of the 
Federal Power Act lo require 
Interconnection is not to be Interpreted 
as excluding any other Interconnection 
authority available under any c,ther law. 
The Commission emphasizes that the 
limitation Is not restricted to the Federsl 
Power Act, but rather extends lo Include 
other outhorlty o/ law, such •• the 
authority contained In the Publlc l/Ullty 
Regulatory Policies Act of 1978, of which 
section 210 is a pert. Clearly, the 
existence of this provision refutes the 
contention that section 210 of the 
Federal Power Act represents the 
excluaive method by wh!oh 
interconnectlon can be obtained. As a 
result, the comment that the direction 
contained In section 210{el(~) of PURPA 
that no qualifying faci!Hy can be 
exempted from section 210 or 212 of the 
Federal Power Act ie not persuasive. 

The Commission finds that to require 
qualifying facilities to go through the 
complex procedures set fotlh in section 
210 of the Federal Power Act to gain 
in terconnectlon would. In most 
circumstances. slgnlflcently frustrate the 
achievement of the benefits of this 
program. The Commission does not feel 
that the legal interpretation set forth in 
the Staff Discussion Paper and the 
Notice of Proposed Rulemaking ia the 
exclusive theory by which It may 
require interconnections under this 
program without resort to 1ections 210 
and 212 of the Federal Power Act. The 
lnterpretstion brought out during the 
comment period-that aectlon ZlO(aJ of 
PURPA provides a general mandate for 
the Commission lo prescribe rules 
necessary to encourage oogeneratlon 
and small power production-provides, 
in the Commission's view, sufficient 
authority to require Interconnection. The 
Commission believes that a basic 
purpose of section 210 of PURPA ls to 
provide a market for the eleclrlclty 
generated by small power producers and 
cogenerators. The Comm.inion believe& 
that accomplishment of this purpose 
would be greatly hindered lfil were to 
require qualifying facilities to utilize 
section 210 of the Federal Power Act as 
the exclualve means of oblainlflll 
lnterconnecllon. It therefore concludes 

that such a restrictive lnlerpretslion of 
the lew Is not supportable. 

Paragraph (c)[l) thua provides that an 
electric utility must make any 
Interconnections with a qualifying 
facility which may be necessary to 
perm!( purchases from or &aleo ti, tho 
qualifyJ11g facillly, A State regulator)' 
authority or nonregulated eleclric utility 
must enforce this requirement •• part of 
Us Implementation of the Commission's 
rules. 

In addlllon, eeveral commenter& 
contended that. If the obltsatlon lo 
interconnect is required under section 
210{a) PURPA, lhe limitation provided lo 
,ection 212 of the Federal Power Act 
would not be avatlable. That limitation 
provldea lhel an electric utility which 
compli"8 with an Interconnection order 
under section 210 of the Federal Power 
Act w0culd not be aubjecl to !he 
furisdlctlon of the Federal Energy 
Regulatory Commission for any 
purpose• other than those trpeclfled ht 
the tnlerconnectlon order. 

Alter consideration of th!• concern, 
the Commission bas added paragraph 
(cJ(2) to provld• that no electric utility Is 
required to Interconnect with any 
qualifying raciiity, if, solely by reason of 
purchases or sales over the 
interconnection, the efectrlc utility 
would become subject to regulation as • 
public utility under Part n or the Federal 
Power Act. Thia exception ls provided 
becauae the CommiBBlon notes the~ tn 
balance, the encouragement of 
cogeneration and small power 
production would not be furthered if. by 
virtue of Interconnection with a 
quallfylng facility, 11 previously 
nonjurlsdlcllonal utlllty were reluctantly 
to become subject lo federal utility 
regulation. 

I 292,803{e} Pora/M operation. 

fn the Notice of Proposed Rulemaklng. 
the Commlsslo!j provided that each 
electric utility must offer to operate In 
parallel with a qualifying facility, 
provided that the qualifying facility 
complf•• with atandarda established by 
the State regulatory authority or 
nonregulated electric utility with regard 
to the protection of system reliability 
pursuant to § 292,308. By operating In 
parallel, qualifying facllltles are enabled 
to export automatically any electric 
energy which le not consumed by Us 
own load, The comments 1ubmltled 
have not set forth any convincing 
reasons for chant1ins the proposed rule. 
Paragraph (eJ thus continues to require 
each electriq utility lo offer lo operate In 
parallel with a quallrylng faCIUty. 

f 292.3(),/ Rates for purchases, 
Secl!on 210{bl of PURPA provides that 

In requiring any electric utility to 
purchase electric energy from a 
qualifying facility, the Commi,alon must 
en,ure that the rates for the purchase be 
just and rea,onable to the electric 
consumers of the purchasing utUlty, in 
the public Interest, and 
nondiscriminatory to quelilying 
feoilities, but that they not exceed the 
Incremental costs of alternative electric 
energy [the costs ofenergy to the utility, 
which, but for the purchase, the utiltty 
would genera le itself or purchase from 
enolher source]. 
lie/at/on lo Stole Programs 

The Commission ha, become aware 
that several States have enacted 
legislation requiring electric utilities In 
that State to purchase the electrical 
output of facilities which may be 
qualifying facilities under the 
Commission's rules at rates which may 
differ from the rates required under the 
Commission's rules implementing 
section 210 or PURPA. 

This Commission ha, set the rate for 
purchases et a level which ii believes 
-appropriate to encourage cogeneration 
and small power production, as required 
by section 210 or PURPA. While the 
rules prescribed under section 210 of 
Pl/RPA are subject to the statutory 
parameters, Iha States are free, under 
their own authority, to enact laws or 
regulations providing for rates which 
would result In even greater 
encouragement of these technologies. 
However, State Jaws or regulations 
which would provide rates lower than 
the .federal standards wouid fail to 
provide the requisite encouragement 11f 
these technologies. and must yield to 
federallaw. 

lf a State program were to provide 
that electric utilities must purchase 
power from certain types of facilities. 
among whlch are included "qualifying 
facilities," at a rote higher than that 
provided bf these rules, • qua. lifylng 
fectllty might seek to obtain the benefits 
of that State program. In such a case, 
however, the higher rates would be 
based on State authority lo establtsh 
uucn rales. and not on the Commlsalon'1 
rules. 

A faeillly which provides energy or 
capacity toe utility under Slate 
authority may nevertJ,eless seek to 
obtain exemption from the Federal 
Power Act, the Public U1ility Holding 
Company Act, and State regulation o[ 
electric utilities as available under 
section 210(e) of PURPA. The 
Commission notes that the States lack 
the authority to exempt a facility from 
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the Federal Power Act or Pub Uc Utility 
Holding Company Act. The Conunisslon 
finds no Inconsistency In e fecilllt& 
taking advantage of section 210 In order 
lo obtain one of flt bene11ts, wbllo 
relying on other authortty under which 
to buy from or sell to a utillty. 

§ 292.3{}lfaJ RliJu far purchases. 
Paragraph (a) sets fortll the statutor:r 

requirenlenr lllal rate• for purchases be 
just and ressonable lo the electric 
consumers of the electrlc utility and In 
the public lnt"""'t snd not dlscrlmlnate 
against qnalifyfng eogenerstlon and 
small power production facl!Jtiel, 

In the proposed rule. the Commission 
stated that there It a n,buttable 
presumption that tho rate for purchases 
Is acceptable If It rellects the avoided 
cost resulting from • purchaae on the 
basis of system cost data aet forth 
pursuant to f 292:30% (b) or [c}. Many ot 
the comments received stated that lbla 
section was ambiguous.l'The 
Commission has therefore provided that 
the rate for purchases meets the 
ala tulory requirement,, If it equals 
avoided coats, and has eliminated !Ile 
reference lo the "rebultable 
presumption", 

Some comments recommended the~ 
as a matter of pollcy, this section be 
revised to provide that a Slate 
r,,gulatory authorlty or nottreguiated 
utility has discretion to establish the 
relationship between the avoided cost 
and the rate for purcltases. Other 
commenter,, contended that the 
Commission should specify that tbs rate 
for purchase muat ;;qua! lhe avoided 
cost resulting from such a purcha,e. In 
addition, several suggested that the 
Commission adopt a usplit-the~aavtngs11 

approach, 
II ls possible that developeni of 

tecltnologies which may be Included as 
qualifying facilllle• may produce end 
make available power to electric 
foctllties even though their cost of 
producing this power ts greater than Iha 
utility's avoided costs, In most 
instances, however, purchases of ertergy 
nr capacity from qualifying facilities will 
only occur when the cost to the 
qualifying cogenerator or small power 
producer of producing the energy or 
capacity is lower than the utility's 
avoided costs. Only If this ls the casa 
w!U payment by the uUll!y of !ts avoided 
costs provide eoonomfc benefit for the 
coaenerator or smaU power producer. 

When one electric utlllty cen provide 
energy marl! cheaply than could another 
electric utllity, the !wo utillrle• wlll oflen 

11The relalionshtp be:twel'11 lh•1ttUlty ti)lfl(etn c»Af 
data and th, nalt- fm purch1t11,• fo dl11custed under 
H••·=••di,...ooifbi 

exchange power on a "apUt-tho•uavlng•" 
basis. In thal !ype of transaction, !he 
two utillt!ea &plit the difference IM!tween 
tbe Incremental 00111 Incurred and !he 
Incremental coat, that the purchasing 
ull!Jty woutd have Incurred bad It 
generated !he power Itself. Several 
commenter,, arsued that rate• for 
purchases from qualifi'ing facllltle• 
should be based upon this same general 
principle. The effect of such a prlclng 
mechanism would be to transfer to the 
utility's ratepayen, a portion of !he 
savings represented by !he cost 
differential between the qualifying 
facility and tho,pwehHlng electric 
utility. Several utilities contend that by 
uo allocating these savings. the 
Commlssloo would provide an Incentive 
for the elecllie utility to enter tnta 
purchase trenaactlans with quallfy:tng 
coseneretion and 8lnllll power 
produclion facilities. 

These commentora also noted that 
they had pN!viowily engaged In 
purchases [ram facilities which might 
become qualifying Facilltlea under the 
Conuniss!on'• rules, and they had paid 
prices for these purchases hued on a 
"aplil-the-savlngs" methodology. Theae 
commenters observed that if the 
Commission's rules now require the 
payment of fuU avoided cost far th.ese 
types of purchase•, the purobased power 
expenses of the electric utility would 
increase, 

Moreowr, ueveral utilities commented 
that, for the forteeable future, !hey are 
inextricably lied lo th• use of oil to 
produce eleetrlclty. They contepd that 
UJ1l8S8 they are permltled lo pnrchase 
energy and capacity from qualifying 
facilities at a rote somewhero between 
the qualifying facilities' costs and their 
own costs, they and their ratepayers 
will be aubject to the continually 
Increasing world price of o!L 

Comnumtefl! oppoalng lbla allocatlon 
or aavinp to putle• oilier than the 
quallfylnjJ facility noted that this secllon 
of PURJ>A ls Intended to encourage Iha 
develoRmenl of cogenerotion and small 
power production. They noted that In 
providillll for thla encouragement, the 
Comm:iBBion may not eet rates For 
purchases at a Jeni which .,,<eeeds the 
incremental cost of e!tl!fflatlva ener:w. 
Therefore, they observed that. under the 
full avoided co811tandard, the utilities' 
customeNI are kepi whole, and pay the 
same rates BB they would have paid had 
the utility no! puruhaeed en8fBY and 
capacity &om the qual!Mff!I fuclllty. 

Although use of tin, fu11 avo!ded emt 
alandard will not produce any Mlle 
.. v1ngs ,o the util!ty'• C11stomers. 
,everal commenlm stated that these 
ratepayers and the nation a1ra whole 
will benefit from the decreased reliance 

of scarce foa,11 fuela, such as oil and 
8881 and the more effJcieut use of 
energy. 

The Commls,lon notes that, in most 
Instances, If part o[ the saving• from 
cogeneratlon and small power 
production were allocated among !he 
utilities' ratepayers, any rate reductions 
will be lntlgnificant for any Individual 
cu,tomer. On the other hand, If these 
savings are allocated lo the relatively 
small clu,a of qualifying cogoneratora 
and small power producers, they may 
provida a significant incentive for a 
higher growth rate of these technologies. 

Another concern with the use of a 
spllt-the•savlngs rate for purchases l~ 
that It would require a delermlna!lon of 
the costs ol production or the quu llfy Ing 
facility. A major portion of thls 
legitlaUon la Intended lo exempt 
qualifyilllJ facilitlea from the cost-of­
service regulation by which electric 
utilities lradlllonally have been 
regulaled. Tho Conference Report not•d 
that; 

lt 11 not th, intontion of the Conferees that 
cogenerator11 •nd small power produeert 
become 1ttbject . , • to the type of 
exemlnaUon Umt t1 trqdilionaUy given ro 
electric ulUity rate applications tu determine 
wbo1 l1 the l1M and renaonable rate lhnt th~y 
should recelve for their electric power. u 

Thus, section 210(e) of PURPA 
provides that the Commission shall 
exempl qualifying facilities from the 
Public UUllty Holding Company Act, 
from the Federal Power Act and from 
Slate law and regulation respecting 
utility rales or flnanclal organization, to 
the extent that the Comml,slon 
determine• that ouch exemption Is 
necessary to encourage cogeneration or 
small power production. 

Several commenters have contended 
that,i determination of the qualifying 
faclllly's costs can be made without lhe 
detail required by cost-of-service 
regulation. However; the Commission 
belie••• thal lhe basis For the 
determination of rates tor purchases 
should be the ut!l!ty's avoided coats and 
ahould not vary on !he basis of the costs 
of the particular qualifying facility. 

Several commentero reoommended 
that rather than using a •pliMh.,..avings 
opproscli, the Cornmls,ion ,hould .. 1 
rates for purchsaes at a tixed percentage 
of avoided costa) The Commission notes 
!hat, In mo,.t slluatlons. o qualifying 
cogenerotor ot tmall power producer 
will only produce energy if its niarainol 
cost of production is less than the price 
he recetv .. for tit output. If some fixed 
percentage f• used. a qualifying facility 

"Con1'nmce Report on H.M.. 401B. lfublic Utility 
Recula!Ol)' P<illclt1, Act of 1978. H. Rl'p, No. 1750. 97, 
IJSlh Conf,. 2d, Seu. C197BJ, 
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may cease to produce addltlonal wilt• of 
energy when Ila G0811 e><ceed tbe price 
lo be paid by the utlllty. If th la occur•, 
the utility will t,., foroed lo operate 
seneratlns unit, which either are 10&1 
efficient than thoaa which would haw 
been used by the qualifying fac!llty, or 
which consume fossil fuel rather than 
the alternative fuel which would have 
been consumed by the quollfjing faclllty 
had the price been &et al full avoided 
costs. 
§ 2JJ2.304{b) P.e/olh,n,hip to avoided 
cos/8. 
"New Capacity" 

The proposed rule diffmntillted 
between "old" and "new" produotion in 
connection With simultaneous purohases 
and sales. The proposed rule required 
an electric ullllly to purchase al Its 
avoided cost lhe total output of a 
facility, construction of which was 
commenced after the date or Issuance of 
these rules, even if lhe uUlity 
simultaneously sells energy to the 
facility at It& retail rate, The effect of 
thi's proposed rule Was -to separate the 
production aspect of o qualifying facility 
from its consumptlon (unction. Under 
this approach. the electrical output ofa 
facility le viewed independently of Its 
electrical needs. Thus, If a cogeneration 
facility produces five megawatt&, and 
consumes three megawatts, It Js b::'eated 
the same as another qualifying facllity 
that produces five mesnwalls, and that 
Is located next to s factory that uses 
three megawatts. 

The Commission continues lo believe 
that permllllng simultaneous purchase 
and sale ia necessary and appropriate to 
encourage cogeneration and smatl 
power production. The limitation 
contained in the proposed rule was 
Intended to prevent a cogenerator or 
small power producer, which hod found 
II economJcal to produce power for Its 
own consumption prior to the !o&uance 
of these rules, from receiving the 
economic rent that might result from the 
purchase of Its entire output at a utility's 
full avoided coot after that date without 
new inveatmenl on the part of Iha 
qualifying facility. 

The same reasoning applies to any 
focili ty which was in existence prior to 
the enactment of PURPA. whether or not 
it seeks to purchase and sell 
simultaneously. That construction of the 
facility woe commenced prior to that 
date may Indicate Iha! appropriate 
economic returns were available 
without the further Incentives provided 
by section 210. 

The Commiaslon le aware that In 
some instances, if a prevlou,!y existing 
qualifying faclUly were not perml!ted to 

receive full avoided costs for Its entire 
output. it would no longer have 
sufficient Incentive to continue to 
produce electric power. The cost of 
production may have rjsen 10 as to 
render the previous rate jnauffioient lo 
cover the costs of production, or permit 
an appropriate return. 

Thus, with rellard to facllltlee, 
con1tn1cllon of which commeooed on or 
after the dale of enactment of PURPA 
[November 9, 1978), the Commisoion has 
determined It appropriate lo provide 
that rates for purchases shall equal full 
avoided costs, For fadUHes, 
construction of which commenced 
before the enactment of PURPA. Iha 
Commission will permit the State 
regulatory authorities and nonregula!ed 
electric utilities to e&tabllsb rates for 
purohases at Ml avoided coats, or al a 
lower rate, if the Slate Nlll\UBtory 
authority or nonregulated electric utility 
determine• that the lower rate will 
provide tufficient encouragement of 
cogeneration and email power 
production. Thus, If a previously existlJig 
fact!Jty ,hows that It requires rates for 
purchases based on full avoided coste to 
remain viable, or to Increase tlJI output, 
lhe Stale regulatory authority or 
nonregulated electric utility Is required 
to establish such rates. This distinction 
ls Intended to reflect the need ror further 
incentives and the reasonable 
expectations of persons lnvestingJn 
cogeneratton or small power production 
factllties prior to or subsequent to tlie 
enectment of this law. 

Paragraph (b)(l) defines "new 
capacity" as any purchase or capacity 
from a qualifying facility, constiilclion of 
which was commenced on or after 
November9, 197B. Subparagraph (2) 
provides tliat for new capacity, ul,tllties 
muet pay a rate which equals their 
avoided cost. 

A utility must therefore purchase all 
of the output from a qualifying facl!lty. 
However, •• explained above, for any 
portion of that output which la not ''new 
capacity," the State regulatory authority 
or nonregu!ated electric utility, as 
provided In paragraph (b](3), may 
provide for a lower rate. if it determlnee 
that the lower rate wUI provide 
&ufficlent Incentive for cogeneralion. 

Paragraph (b)[4J requires electric 
ullllties lo pay full avoided costs for 
purchases from new capacity made 
available from a qualifying facility, 
regardlesa of whether the electric utility 
Is simultaneously making sales !o the 
qualifying faclll!JI, 
I 292.304/c} Standard rotes for 
purchas~q. 

The lllotlce of Proposed Rulemaking 
required olectrl;, utilities on request or a 

qualifying factllty lo eelabl!sh a lllrlffor 
other method for establishing rates fnr 
purchase from qualifying factlltie1 oflO 
kw or leas. Upon consideration of the 
comments received, the Commission bu 
determined that the concept of requiring 
a standard rate for purchases should be 
retained. Several comments stated that 
this requirement could ahnilarly be 
applled to facilities of up to 100 kw or 
leas. 

The Commtaalon Is aware that the 
supply characteristics of a particular 
faclllly may vary In value from Iha 
averagJI rates vet forth In tlie util.tty'e 
standard rate i-equtred by this 
parasraph. If the Commission were to 
require indlvidual!zed rates. however, 
the transaction costs associated with 
administration of the program would 
likely render the program wieconomlc 
for thJs size of qualifying facility. AB a 
resul~ the Commission will require that 
standardized tariffs be Implemented for 
faclllttea of 100 kw or lees. 

In addition. some commenters pointed 
out that atsndard tariffs can be used on 
a technolo8Y epectfic basis, to reflect the 
supply characteristics of the particular 
lechnolo8J/. Some commenters alao 
observed that the proposed rule did not 
require that standard rates for 
purchases from these ,mall facilities be 
based on the putclJasing ullllty's 
avoided cos.f. This omission might have 
permitted a ulll!ty to pay Jess thsn that 
rate for purchases. 

The Commission has accordingly 
revised paragraph [c) to require each 
State regulatory authority or 
nonregulatad l!lectric uttl!ty to cause to 
be put Into effect standard re tes for 
purchasea l'rom qualifying factlilles with 
a design capacity of 100 kilowatts or 
less. Tbe revised rule requl1'es Iha t 
,tandard rates for purchases equal the 
purchasing utility'• avoided cost 
pursuant to parasrapbs (a}, (bJ, end (e). 

Several commenter• noted that 
standard rs.tee for purchases can also be 
usefully applied lo larger facilities. The 
Commission believes that the 
establishment of &tandard rates for 
purchases can significantly encourage 
cogenerallon and small power 
production, provided that these 
atandard rates accurately reflect the 
coats that the ulllity can avoid as a 
result of auoh purchases, Acoordlngly, 
the Comm!eston has added 
eubparagraph [2) which pennlll, but 
doe& not require, State regulatory 
au!horlttes and nonrogulated electric 
uUlttiee to put lnto effect a standard rate 
for purchaaea from quallfylns facilities 
with a design capacity sraater than 100 
ldlowalts. Tbeae rates muot equal 
avoided cost pursuant to paras,aphs (a), 
(b), and (e), 
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Many commentera at Iha 
Commlaoion's pnblic hearil18• and la 
wrltlen comments recommended that 
the Commlselon should require the 
establ!sbment of "net enl!J!DI btlllns'' for 
small quaUfylns f!tclU!les. Under thla 
blllfns method. the output from a 
qualifying facility reverses the electric 
meter used to meeeure ealea from lhe 
electric utility to Iha qualifying facility. 
The Commloolon b~Uevea that thls 
billing method may be an appropriate 
way of approxJmaUnr avoided coet In 
eome clrcumatanceo, but does not 
believe that th!& le the only preotlcal or 
appropriate method to establish retee 
for amall qualifying facllltleo, The 
Commleelon observes that net •nerw 
bllling le llkely lo be appropriate when 
the retail rates are marginal cost-baaed, 
time-of-day rates. Accordfnsly, the 
Commission will leave In the Slalil 
rogulaloey authorities end the 
nonregulated electric u!llille1 !he 
determination •• to whether lo llll!tltute 
net ene'8)' billing, 

Paragraph [c)(3)(i) provides that 
standard rate, for pun:h81!8 should take 
Into account the fac!o!'II aet forth In 
paragraph (e). These factors relate lo the 
quality of power from the qualifying 
facility, and Its abllity to fit into the 
purchaelnr utility's generating mix. 

Paragraph (e)[vil I• ofpartfcular 
signlftcance for facilities of 100 kW or 
less. This paragraph provides that rates 
for purchase shall take Into account "the 
individual and aggregate value of energy 
and capacity.from qualifying facilities 
on the electric utility's system. , .", 
Several commentera presented 
perouaslve evidence showing that an 
effective amount of capacity may be 
provided by dispersed email systems, 
evan in the case where delivery of 
energy from any particular facility ls 
stochastic, Similarly, quallfylna facllltiea 
may be able to enter Into operallng 
agreements with oach other by which 
they are able to lncreaae lhe B88ured 
availability of capacity to the utility by 
coordinating scheduled maintenance 
and providing mutual back-up eervlce. 
To the extent that this aggregate 
capacity value can be reasonably 
estimated, It must be reflected In 
standard rates for purchases. 

Several commenter& observed that the 
patterns of availablllty of. particular 
energy aolU'<Jes can and should be 
reflected In standard rates, An exampli, 
of thla phenomenon la the availability of 
Wind and photovoltaic ene'll!' on a 
summer peaking system. If It can be 
shown that system peek or.curs when 
there la bright sun and no winQ. rates for 
purchase could provide II hisber 
capacity payment for photovoltaic cello 

than for wind energy convBl'lllon 
syetems, For aystema p.ald1111 011 datk 
windy daya, the reverse misbl be true, 
Subparagraph (3](11) thus provides that 
standard rates for Jlurchaset may 
differentiate among quallfytag fiacllit!n, 
on the beala or the supply 
charactertst!cs of the particular 
technololl)', 

H ZD2.3M (b){SJ and (dJ Legally 
enfol'Ceable obliaatiONI. 

Parqraphs (b)[S] and (d) are lateruled 
to reconcile the requiffment that Iha 
rates for puichasu equal Iha utilltlal' 
avoided cost with the need for 
qualify!na facilltlea to be able lo enter 
Into contractual commltmwts baaed, by 
neceDSlly, on estlmatea of future avoided 
costs. Same of the comments received 
regarding lhla section slated that, If the 
avoided coat of IRBl!IY at the lime II Ill 
supplied la lee, thau the price provided 
In the contract or obUgallon, the 
purchasing utility would be required to 
pay a rate for p. lU'<Jhaaes that would 
aubaldlze the qualifying facility al the 
expense of the utility'• other ratepayer,. 
The Commission reCClgltlzes thla 
poaaiblllty, but la cognu,ant that in other 
cases, the requlrejl rate will turn out lo 
be lower than the avoided cost at the 
time of plU'<Jhase, The CommlHion doe• 
not believe that the reference In the 
,tatute to the Incremental co•t of 
alternative en•'ll!' was intended to 
require a minute-by-minute naluatlon 
of coeta which would be checked 
against rates establislied In long term 
contracts betwsen qualifying faclll ties 
and electric utllilies, 

Many commenter• have slressed tl,e 
need for certainty with regard to return 
on Investment In new !ecbnologles. The 
Commleaion agreea With these latter 
arguments, and believes that, In lhe long 
run, 0 overesHmatlons0 and 
"undereatlmetions" of avoided costa 
will balance ouL 

Paragraph (1,](5] addreaeee the 
eituatlon in which a quallfylng facilit:f 
baa entered into a contract with an 
el•clrlc utility, or where the qualifying 
fac!Uty bas agreed to obligate Itself lo 
deliver at a future date energy and 
capacity to the elecllie utility. The 
Import or thls section ta to ensure that a 
qualifying facility which h•• obtained 
the certainty of an a:rrangementis not 
deprived of the benefits of lta 
commitment ea a result of changed 
clrcumalances. This provis\on can also 
work to preserve the bargain entered 
Into by the electric utility; .should tbe 
actual avoided cost be higher than those 
contracted for, the electric utility la 
nevertheless entitled 10 11!taln the 
benefit of Ile contracted for, or 
otherwise legally enfor,;eable, lower 

price for purcheaea from the qualifying 
facility, Thia subparagraph will thus 
eneure the certainty of ralee for 
purchase, from a qualifying facility 
which entera Into a commitment lo 
deliver enel!IY or capacity to .a utility. 

Parqraph [d)(l) provides that a 
qualifying facility may provide energy or 
capacity on an "as available'' baala, I.e., 
without.legal obligation, The proposed 
rule provided that ral~• for auch 
purchases should be based on nactual0 

avoided coals. Many comments noted 
that baaln11 rates for purchase, In auch 
caaea on the utlllty'e "actual avoided 
coele" la misleading and could requlrit 
retrosctlve ralemalting, In light of these 
comments. the Commlaslon has revised 
the rule lo provide that the rates.for 
plU'<Ohaies are to be based on the 
purchasfns utility's avoided tosta 
estimated at the tlme of delivery." 

Paragraph (d)[Z) permils a qualifying 
facility lo enter Into • contract or other 
legally enforceable obligation to provide 
ene'll!' or capacity over a spec!fled term. 
Use of the term "legally enforceable 
oollgalion" la intended to prevent a 
utility from circumventing the 
requirement that provides capacity 
credit for an eligible qualifying !acillly 
merely by refusing to enter Into a 
conlracl with lhe qualifying facility, 

Many commentera noted the same 
problema for establishing rates for 
purchues under subparagraph [JI) •• In 
subparagraph (1), The Commission 
Jntends !hat rates for purchase• be 
based, at the option of the qualifying 
facility, on either the avoided costs at 
the time of delivery or the avoided costs 
calculated at the time the obligation is 
Incurred. This change enables a 
qualifying facility to establish a fixed 
contract price for Ila energy and 
capacity al the outset of its obligation or 
lo receive the avoided costs determined 
at the time of delivery. 

A facility which enters into a long 
loffll contract to provide •nergy or 
capacity to a utility may wish to receive 
a smater percentage of the total 
purchase price during the beginning of 
the obltsation, For example, a level 
payment sohadnle from the utility to the 
qualifyi11g facility may be used to match 
more closely the ,ohedule of debt 
service of the faolllty, So long as the 
total payment over the duration of the 
contract tarm doe• not exceed the 
eetlmated avoided 00$19, nothing in 
thete l'llles would prohibit a Sta le 
regulatoey authority or non-regulated 
electric ulillty from approving such an 
&:rr8fl8ement. 

"In cdditti:Jn to lb• avoided cotlJ ot ienerit)'I these 
totta mutt-hicludi" the prorahtd ,hue or th• 
....... ca.pecity Yatu. or ltlch racllUJet. 
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I 2fl2.304(c) Faclon affecUntJ rote,, for 
purchases. 
Capacity Value 

An issue ),safe to this paragraph Is tho 
question of recognition of the capacfcy 
value of qualifying facilities. 

In the proposed rule, the Commission 
adopted the argument set forth Ill the 
Staff Discussion Paper that the proper 
interpretation of section 21D(b) of 
PURPA requires !hat the raltia for 
purchases include recognition of the 
capacity value provided by gualify;ll!! 
cogeneraUon and emalJ power 
production facilities. 'The Commission 
noted that languuge used In section 2:10 
of PURPA and the Conference Report •• 
well as in the Federal Power Act 
suppor1B this proposillon. 

In the propo,ed rule, the Commlsaion 
cited the final paragraph of the 
Conference Report with regard lo 
,ection 210 of PURPA: 

The confeNte1 expect that the Commission, 
m judging whether the electric power 
supplled by the cogenerstor or amaU power 
producer will replace tuture power which the 
ulility would otherwise have to generute 
it~clf f!ither throus.h existing Cllpaclty Of 
addllfans lo capaci.ly or purC:hHe From .olher 
strnrces. w!JI take into account the, reJtabUfty 
of lhe power uuppUed by the cog1meretor or 
small power producer by reason of any 
legufly enforceuble obllgellon of aucll 
c:o,ieneralor or small power producer lo 
supply finn power to the utility. 16 

In •ddition to that citation. the 
Co01mission notes that the Conferenc,~ 
Report states that: 

lD lnlerpretlng the tenn "incrementaJ coats 
of eltemaUve·energy•\ the coniereea expect 
that the Commission and the Slates. may look 
beyond the costa or eltemaUve aour(:l?s which 
11rr. in:;t8lltaneously·available to the utility, 1' 

Several commenter& contended that 
since secUon :>.10(a](2J of l'URPA 
provides that electric utilities muol 
''purchase electric energ,Y'* from 
qualtfyill!! facilities, the rate for such 
purchases should not Include payment• 
for capacity. The Commissiotl observes 
!hat lhe statutory language used In the 
Federal Power Act uses the term 
"tlectrit energy1' to describe the ralas 
for sales for resale in interstate 
commerce. Demand or capacity 
payments are a traditional part of such 
rlttes. The term "electric energy" is used 
•hroughoul the Act to refer both lo 
electric energy and capacity. The 
Commission does not fJnd any ev1dence 
that the term "electric energy" in section 
210 or PURPA was inteoded to refer onfi• 
fo foel and opera tins and maintenance 

'~Conforem:e Report on H,R, 401S. t:'ublir. Uiilit,> 
Rt·f1:uh11ory Pollcie• Ac1 of 1976. H. RffP, No, 17Mt P!I. 
~">1h Cons .. ;td, SeJt, (1978), 

.~ /ii., pp, 98-9. 

e,cpenaea, 1na1ead of all of the coau 
aasoc!ated with the provision of electric 
service. 

In eddlUon, the CommlNlon notes 
that lo Interpret th11 phrue lo lllclude 
only ene111y would lead to the 
conclusion that the rate• for oalea ID 
qualifying facllitiea could only include 
the ene'l!Y component of the rate alllce 
section no al10 referw lo "electric 
energy" with regard to 1ucb aales. It Ill 
the Commission's belief thal thla was 
no! the Intended result. Tbl1 provide, an 
additional reason lo hilerpret. the phrase 
"electric enel'flY" lo include both energy 
and capacity. 

In implementing thfa alalulory 
standard, II ls helpful lo review Industry 
practice respecting sales between 
utilities. Sales of electric power are 
ordinarily clasailied as either firm sales. 
where the seller provides power at the 
customer'a reques'1 or non.firm power 
ealee, where the seller and not the buyer 
makes the decision whether or not . 
power ls to be available. Retea for firm 
power purchases include payments for 
the cost of fuel and operallng expenses. 
and also for the fixed costs aosociated 
with the construction of senerating units 
needed to provide power al the 
purchaser's discretion. 'The degree of 
certainty of deliverabillly required to 
constitute "firm power" can ordinarily 
be obtained only if a utility baa uaversl 
generating units and adequate reserve 
capacity. The capacity payment, or 
demand charge. will reflect the cost of 
lhe utility's generating units. 

In contras~ the ability to provide 
electric power at the sellill!! utility's 
discretton imposes no requirement that 
the seller cons\ruct or reserve capacity. 
In order to provide power tocustonu,r, 
at the seller's discretion. the selling 
utility need only cha111e for the cost of 
operating its generating units and 
admlnlslrallon. Theue costs, called 
"energy" costs, ordinarily are the ones 
aesoclated with non-firm &alee of power 

Purebases of power from. qualifylll!! 
facilities will fall aomewhere on the 
conUnuwn between these two types of 
electric aervice. Thus, for example, wind 
machines that furnish power only when 
wind velocity ruceeed1 twelve 1I1iles per 
hour may be ao uncertain .In availability 
of output ihat they would only permit • 
utility to avoid generating an equivalent 
amount of energy. In that situation, the 
utility must continue to provide capacity 
that ls available to meet the needs of its 
customers. Since there are no. avoided 
capacity costs, rates for such sporadk 
purch•ses should thus be based on the 
ulility system's avoided incremental 
cost of energy. On the other hand. 
testimony at the Commisaion's public 
!iearings lndicated that effective 

amounts or firm capaaity eld1t for 
diapersed wind eystem,, even tho~ 
each 1I1achlne. considered aeparale , 
could not provide capacity value. e 
aggregate capacity value ol 1ucb 
facilities muat be oonaidered In the 
calculation of rates for pW'Chasef, and 
the P,Z~ent distributed to the class 
prov! the qpaall)'. 

Some technologies, 1uch i• 
photovoltaic cells, altholljlb 1ubject lo 
some uncertainty In power output. have 
the pne,al adv an I.age of providinJI their 
maxlmWII power coinaident with the 
system peak when used on a tlllillllllr 
peaking aystem. The value of auch 
power is sreater to the ulllity than 
power delivered during off-peak perlodt. 
Since the need for capacity la baaed, lo 
part. on ayatem peaks, the qualifying 
facllity'a coincidence with the •yatem 
peak ahould be reflected In the 
allowance of aome capacity value and 
an energy component that reflecla the 
avoided enellfY coslJI at the Ume of the 
peak. 

A faciUty burning municipal waste or 
biomasa may be able to operate more 
predictably and reliably than aolar or 
wind system&. It can schedul" its 
outages during times when demand on 
the utility's system Is low. If such a unll 
demonslrates a degree of reliability that 
would permit the utility to defer or avoid 
construction of a generating unit or the 
purchase of firm power from another 
utillty, then the rate for such a purchase 
should be based on the avoidance of 
both energy and capaalty costs. 

In order to defer or cancel the 
construction of new generating units, a 
utility must obtain a comlllitment from ii 
qualifying facility that provides 
conttectuel or other legally enforceable 
assurences that capacity from 
alternative sources will be available 
sufficiently ahead of the date on which 
the utility would otherwise have to 
commit itself to the, construction or 
purchase of new capacity. If a qualifying 
facility provides such assurances, it ls 
entitled to receive rates baaed on the 
cap a cit)'. costs that the utility can avoid 
as a result of II• obtaining capacity from 
the qualifying faclllcy. 

Other comment• with regard to the 
requirement to include capacity 
paymel!t& in avolded costs generally 
track those set forth in the Staff 
Discussion Paper and the proposed rule. 
The thrust of these comments la that, ln 
order to receive credit for capacity and 
lo comply with the requirement that 
rates fot purchases not exceed the 
incremental cost of alternative energy. 
cepacfly payments can only be required 
when the availability of capacity from a 
qualifying facility or facillUea actually 
permits the purchasing utility lo reduce 
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Its need to provfde capacity by deferring 
the construction of new plant or 
commitments to firm power purchase 
contracts. In the proposed rule, the 
Commission stated that If a qualifying 
facility offers energy of sufficient 
raliabllily and with ,ufficlent legally 
enforceable guarantees of deltverabllity 
to permit the purchasing electric utility 
to avoid !he need lo coruitroct a 
generating plant, lo enable It lo bulld a 
smaller, less expensive plant, or lo 
purchase leH firm power from another 
utility than II would otherwise have 
purcbued. th,m the rates for purchase& 
from the qualifying facility must Include 
the avoided capacity and energy cos!a. 
As Indicated by the preceding 
dlscueslon, the Commission continues to 
believe that these principles are valid 
and appropriate, and that they properly 
fulfill the mandate of the 8tatute. 

The Commission also contJnuea to 
believe, as stated In the proposed rule, 
that this rulemaklng repreoenls an effort 
to evolve concept, In a n&Wly 
developing araa within certain statutory 
constraints. The Commi,slon recognize• 
lhal !he translation of !he principle of 
avoided capacity costs from theory into 
practice ls an extremely difficult 
sxerclse, and Ii one which, by 
deflnlt!on, is based on estimation and 
forecasting of future occurrences. 
Accordingly. the Commlsslon support• 
the recommendation made In the Stall 
D111cu .. 1on Paper that it should leave lo 
the Stales and nonregulatad utilities 
"llexibility foroxperlmenta!lon and 
accommodation of •pecial 
clroumstanees" with regard to 
Implementation of rates for purchases. 
Therefore. to the extent that a method of 
calculating the value of capacity from 
quallfylng facilities reasonably accounts 
for the utility'• avoided coals. and does 
not fail to provide the requrred 
encouragement of cogeneralton and 
small power production, II will be 
considered u 1allsfactorlly 
!mplemenUng the Commisaion'a rules. 
I 29Z.31H(e} Factors offeoting rates for 
purdases. 

Aa noled prevlci1.111ly, several 
eommenters oboerved that the utility 
•Y•tem cost data required llllder 
I 292.302 cannot be directly applied to 
ratea for purchaae. The Commle,ion 
acknowledges this point and, a, 
cllocusaed previoutly, baa provided that 
theae data are lo be used a• a etsrt!ng 
point for the calcuJallon or an 
appropriate rate for purchases equal to 
the uUlity'a avoided cost. Accordingly, 
the Commission has removed the 
ref,,reru,e lo the utility system coil data 
from the definition or ralea ror 
purcbaoeo. and ha• Inserted the 

reference to these data in paragraph (eJ. 
•• one racier to be considered In 
celculatlng rates For purchases. 
Subparagraph (l) states that these data 
shall, to the extent practicable. be taken 
into account in lhe calculation of a rale 
for purchaues. 

Subparagraph (2) deals with the 
avallablllty of capacity from" qualifying 
facility during system dally and 
seasonal peak perlodo. l! a quali(ylng 
facility can provide energy to a utility 
during peak periods when the electric 
utility Is running Its moot el<penslve 
5enerat!ng unlll!, th!• energy has a 
higher value to !he uHli!y than energy 
,upplied during off-peak periods, during 
which only units with tower running 
costs are operating. 

The preamble to the proposed rule 
provided that, to !he extent that 
metering equipment 18 available, the 
State regulatory authority or 
nonregU!ated e!ectr!e ut!Uty should take 
into account the time or season in which 
the purohass from the qualifying faclllly 
occurs, Several commenter• interpreted 
this utatement as Implying that, by 
refusing to Jnotall metering equipment, 
an electric ullllty could ovoid the 
obligation to consider the lime at which 
purchaaes occur. This Is not the intent of 
this provision, Clearly, the more 
preciaely the lime of purchase Is 
recorded the more exact !he calculallon 
of the avoided costs. and thus the rate 
for purchaaes, can be. Rather then 
specifying that exact time•of,day or 
·seasonal retea for purchases are 
required. however, the Commission 
believes !hat the seleetlon of a 
methodology la best left lo the State 
regulatory autharltles and nonrogulated 
electric ut!IIUes charged with the 
Implementation of these provlsioiu, 

Clauua (I) through M concern 
various aspects of !he rollabil!!y of a 
qualifying facility. When an electric 
utllity 1>rovldes power from Us own 
generating unlll or from those of another 
electric utility, It nomwly control, the 
production of such power from a central 
location, The ability to so control power 
production enhances a lrllllty'• ability to 
respond lo cbangea in dll!nand, and 
thereby enhances the value of that 
power to the utll!ly. A qualifying f•cllily 
may be able lo enter Into an 
arrangement Wlth the utility which gives 
the utility the advantage of d!spalchtng 
!he facility. By to doing, i1 Jncrea1eo lhl 
value to the utility, Convetsely. lf a 
uh1ity cannot dispatch a qual!Fylng 
!acllity, that raclllty may be of leas value 
to the utlltty. 

Clause (II) refers to !he •"Peeled or 
demonstrated reliability of a qual.lfyil18 
facility. A utility cannot avoid the 
conatructlon or purch••• of capacity If it 

la likely that lhe qualifying facility 
which would claim lo replace such 
capacity may go out of service during 
the period when !he utlllty needs !ta 
power to meet aystem demand. Based 
on the estimated or demonstrated 
reliability of a qualifying facility, the 
rate for purchases !'rom a qualifying 
faclllly should be adfusted to reflect lts 
value to the utUJty. 

Clause (Iii) refers to ihe length of lime 
during wh!oh the qualifying facility ha• 
contractually or otherwise guaranteed 
!hat ii will •upply energy or capacity to 
the electric utility. A utlllty-owned 
generating unit normally wUl supply 
power for the life of !he plant, or until il 
la replaced by more efficient capacity, In 
contras~ a cog,meration or small power 
production unit might cease to produce 
power as a result of changes In the 
Industry or In the Industrial processes 
utilized. Accordingly, the value of the 
service from the guallfylng facility lo the 
electric utlllty may be alrected by the 
degree to which the qualifying facility 
ensure a by contract or other lega Uy 
enforceable obligation that II w!ll 
conlinue to provide power. Included In 
this determination. among other factors, 
are the term of the comm!tmenl, ihe 
requirement for notice prior to 
tennlnatlon of the commitment, and any 
penalty provisions for breach of the 
obllgal!on. 

In order to provide capacity value to 
on electric utility a qualifying facility 
need not necessarily agree to provide 
power !or the lire or the plant. A u1J!lty's 
ieneratlon expansion plans often 
luolude purchases of firm power from 
other utilities In years immediately 
preceding the addition of a major 
generation unit. If a qualifylns facility 
contract• lo deliver power. for example. 
for a one Y••r period, it may enable the 
purchaaing utility to avoid entering lnlo 
s bulk power purchase arrangement 
with another utlllty. The rate for such a 
purchase should thus be based on the 
price at which such power ts purchased, 
ar can be ••peeled to be purchased, 
baaed upon bona fide offera from 
another utility. 

Clause (Iv/ addresses periods during 
which a qua lfylllJ facility la unable to 
provide power. Electrlc utilities schedule 
malntenance outage• for thei:rown 
gensrsUng units during periods when 
demand ls low. If a qualifying facility 
can slm!lar!ly ochedule Its maintenance 
oulageu during perloda of low demand. 
or during perlodt In which a utfllly'• 
own capacity will be adl!<juate to handle 
existing demand, It wlll enable the 
ul!llly to avoid the expenses assoclalcd 
wlth provldlns an equivalent amount of 
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capacity, Tb .. e aavlngs should be 
reflected In lhe rate f<>r purclia,.,. 

Clouse M refeNJ to• q11allfyill/j 
foclllty'a ability and wtlllnan•11 to 
provide capacity and enel'Sll dUl'UIII 
•ystem emergencieo. Seetlon 292.307 or 
these resulatlons concema lhe provlnion 
of electric uervice during ayltem 
emf'llenclea. II provide• that In the 
eden! that a qualifying facility I! wllllns 
to forego Ila own use of e®:IJO' dut!Jlll 
sy•tem emergencies and provide power 
to a 11t1llty'1 ayutem. the ratu for 
purehasos from the qua lifyinJj focillly 
should reflect the value of that sel'llitff. 
Small power production end 
cogenerotlon facilities could provide 
signlncont back-up capability to electrtc 
systems during emergencies. One 
benefit of the encouragement of 
interconnected eogeneratlon and small 
power production may be lo lnaea•• 
ovef811 syalem rellabilliy durlJ18 such 
emel'l!(fncy eondi!lons. Any such i>Pnefh 
•hou!d I><, reflected ln the rele for 
purchases frorn such qualifying 
racilllie&. 

Another related factor whlth ullecls 
the capac!t)"value of a gualifylJ18 
facility ls fie ability to separate Its load 
from Us generation during system 
umergencles. During 1uch emergcnciu:; 
an electric l\lillty may Institute load 
•hedding procedure• wbicb may, among 
o!her things. require that lnduslrlal 
CUJltomera or other large loads stop 
receiving pcwer. As a result, lo pl'!Wlde 
optimal benefit lo a utility in an 
emfltllency tituatlon, a qualifying fac!hty 
mlet,1 be required to continue cperatlon 
a& e generating plant. while 
simultaneously ceasing operation as a 
load on lhe utility's system. To the 
e.ient that a facility la unable to 
separate Its load from its generallon. it• 
value to the purohaalng utility decrease, 
during system emergencies. To reOect 
•uch • poa,lb!Uty, clause M provide, 
the! the ~urcheaing utility may consider 
the quali~l"I! facllliy'• ability to 
oeparate lla Joad from Its generation 
duttna system emergencies In 
determining the value of the qualilying 
facl!ily to lhe electtlc utility. 

Clause (v~ refers lo the aggregate 
capablll!y o capacity from ualifylns 
facilities to Japla(:e planne3 utility 
eapacltJ. In aome lnatsncee, the ,mall 
•mounts of :Kiacity pravlded Crom 
quallfylng l ·uos taken Jnd!vldua!ly 
might no! enable a purchasing utility 10 
defer or avoid sdieduled capacity 
addltiot'l8. The A8,8r8Bllle capability of 
such purchaeea JR&)', however, be 
•ufflclent to permit the deferral or 
avoidance of a capacity addlllon. 
Moreover, while an Individual qualifying 
lnclllty muy not provide lhe eq11lvalenl 

of nrm power lo lhe electtle utility, the 
divel'llily of theAe facilities may 
oollecUvely oomvrts• the equivalent of 
capacity, 

Clause (vll) re!era to the fact that the 
lead lime assoclalei! with the addJUon 
of capacity from qualifying facil!Ues 
may be less than the lead Um• thal 
would have been ,equlred If the 
purchulng utility had constructed lts 
own generatl118 unit. Such reduced lead 
time mighl produce savings In the 
utillty's total power production costs, by 
permitting utilities to avoid the 
tllumpinea&," and temporary excess 
capacity assoclated therewith. which 
normally occur when utilities litlng on 
line large generating units. In addition. 
reduced lead time providos I.he utility 
with greater Oexibllity with which It can 
accommodate chanses In forecast, of 
peak demand. 

Subparagraph {3) concems tho 
relationship of enel'Sll ot capacity from• 
qualifying facility to tho purchastng 
electtlc uUl!ty'a need for ,uch onermt o, 
capacity. U an electtlc utility has 
sufficient capacity to n,eel !ta demano. 
and ts not phwnlng to add any new 
capacity to iis system, then t])e 
availability of oapaclty frorn qualifying 
focllities will not Immediately enable 
lhe utility lo avoid any capacity costs. 
However, an electric utility system with 
excess ca;,aclty may nevertheless plan 
to add new, more efflctenl capacity to 
ii$ system. I! purchase, frorn qualifying 
facilities enable a utilily to defer or 
ovoid these new planned capaeity 
addition&. the rate !ot ,mcl, purchase• 
should reOect the avoided costs of these 
additions. However, as noted by several 
commenlera, the deferral or avo{dance 
or such a unit wlll also prevent lhe 
subs!ltutlon of the lower energy cost, 
that would have accompanied tho new 
capacity. As a result the price for the 
purchase of llll8'8l/ a11~:9oclty should 
reflect these lower avo energy costs 
that the utility would have Incurred had 
the new cepaclty been added. 

Thia ls not lo aay that electric utilities 
which have ,oo:ess cepaclty need not 
make pUl'<lbasea from qull:lifylng 
facilities: qualifying facll!tles may obtain 
payment based on the avoided energ'y 
coats on a purchasing ut!llly'a system. 
Many utlllty eyatems with. excess 
capacity 1,ave lnlermedlale or r•aklng 
units which uae high-cost roasl fuel. As 
e reault, during peak houn, the ecergy 
costs on the ayll!ems are high. and thU5 
the rate lo a qual!tylna utilily from 
which the electric utility purchaa111 
energy should almllarlJ be high. 

Subparagraph (4) eddreaeeo the coats 
or savings resulting from line losses, An 
appropriate rate far purchases from a 
qualifying faclllty nhould refteot the cost 

savings actually accruing to the eleetr1c 
utility. 1r energy produced Crom a 
qualifying facility undersoes line losses 
such that Ibo delivered power Is not 
equivalent to lhe power that would have 
been delivered from the source of power 
It replaces, then the qualifying raciUt)' 
should not be reimbursed for the 
difference In losses. If the load aerved 
by tho quaUfylng faclllty la closer to the 
quat1rylng raclltty than ll la to the utility. 
It Is pos&lble that I.here may be 11"1 
savings reault!ng from reduced line 
loaseo. In such ca..,., the rates should be 
adjueled upwards. 
§ 292./J03(ll Periods during which 
purohasll ore not t'Bquired. 

The propoaed rule provided that an 
electric ullU!y wlll not be required to 
purchaee energy and capacity from 
qualifying facilities during petlods In 
which such purchases will result In net 
Increased operating costs to .the electric 
utility. 'fblll section was Intended to de•l 
with a certoln condition which can 
occur during light loading periods. If• 
utility operating only base load unit• 
during lhese periods were forced to cul 
back output from the units In order lo 
accon\Jnodate purchases from quellfylllll 
facilities, these bas·e load units mlght 
not be able to Increase their output level 
rapidly when the system demand later 
lncrewied. /u a result.. the utility would 
be requlrad to ullllze ms efficient, 
higher cost unlls with faster start-up la 
meet !he demand that would have been 
supplied by Ille less expensive base load 
unit had lt"been pennltted to operate al 
• constant outrut. 

'11,e reault o such a transaction would 
be tho! rather than avoldi"I! costs as a 
result ol the purchaau from a qualifying 
faelllty. the purchasing eleotrlc utility 
would lntlll' grealet costs than It would 
have had II not purchaaad ene'llY or 
capacity Ii-om the qualifying facility. A 
attic! ar,pllcation of I.he avoided cost 
ptlnclp e aet Conh In this section wculd 
.. seBa these additlonal costs•• 
negatl,... avoided costs which mus! be 
reimbursed by the qualifying facilily, ln 
order to avoid the anomalous result of 
Forcing a qual!tying utility to pay an 
electric utility for purchasing Its output, 
th Commlealon proposed that an 
electric ulllity be required to ldenUfy 
periods during which this sl!uatlon 
would occu,1 ao tbat lhe quelifYlns 
facility could ceau delivery or 
electricity during thoee periods. 

Many of Iha comments received 
reOeeted a eueplclon that electric 
utllllles would abuse Ihle paragraph to 
eln:umvent their obllgatioll to purch••• 
from qualifying focil,Ues. In order to 
minimize Iha! poaalblllty, the 
Commluelon has revised this paragraph 
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lo provide that any electric utillty,,whlch 
seeks to cease purch••Ulll froll> 
flU"llfyins facilities muat notify each 
affected qualilyins. facility prior lo the 
occurrence or aucb a period, In time tor 
the quallfyins racfll!y to ceaaa delivery 
of energy or oopaclty to the electric 
utility, Thia notification can be 
accomplished In any reasooable manner 
determined by the State regulatory 
authority. Any claim by an eleetrlo 
utility that such a light loading period 
will occur or has occurred fa subject to 
eucb verlru:ation by lta State regulatory 
authority as the State authority 
determine• necee""ry or approprlale 
ellher before or aflur 11:t occurrence, 
Moreover, any electric utility whlch fells 
to provide adequate nol!ce or which 
Incorrectly ldenllfles such a period will 
be requln!d to reimburse the qualifying 
facility for energy or capacity 1upplled 
at tr such a light loading period had aot 
occum,d. 

The aectlon bu also been modified to 
clarify that such period, muot be due lo 
operational circumstances, 

11,e Commission does not Intend that 
this parasraph override contractual or 
other legally enforceable obllgaUons 
Incurred by the el;,ctric utility to 
purchase from a quatlfyins facility. In 
such arrangements, the established rate 
la based on the recogni lion that the 
value of the purchase will vary with the 
changes In the u!luty's operating cosltl. 
These varla Hons ordinarily are taken 
Into account and the ?<!suiting rate 
represents the average value of the 
purchase <>'Ver the duration of the 
obligation. The occurrence ohuch 
periods may simJlarly be taken into 
acccunl in determining rates for 
purchases. 
Tax Issue, 

The Conference Report states that: 
• • • the examination of the level of ra1ea 

wb!cl, should apply lo the purohase by !he 
ttt!llly or th• <:OB•11erato~1 or tmr ,mall pom,r 
producer's power uhould not be burdened by 
tho eame examination aa are utility rate 
oppllcollon, lo determine what la !he Jutl and 
teaiOnable rat. 1ha1 !hey •hould receive for 
their eJectrio power,'' 

The Commission notes that section 
301(b)(2) of the Bnorgyl'ax Act o/1978" 
make• cerlaln an~ property eligible 
for lncreaeed buslnees !nveatmenl ta" 
med!L Some of tl,Ja property la 
COINllonly used In coaenerat!on and 
email power producUon. However, 
aectlon 301(b)(Z)(B) excludes from auch 
elJslbillty property "which la public 

uUllty property (within t!Je m•IUU!lll of 
•ecllon 46{!][5] of the lnterrud Rsvvnue 
Code of19ll4)." •• As a result, If the 
property of a qualil'ying foclllty which 
was otherwise eligible for the credit 
were to be claa1!fled aa public ullllty 
property under aectton 46[!](5) or the 
lntemal ltevenue Code, it would not be 
ellglble far the Increased Investment tax 
credit, 

The Commlaalon note• that the 
Tteaaury Department'• regulation~ 
provldtt that the definition of "public 
utility property" does not include 
property used In the business of the 
fumlshlng or aale of electric energy if 
!he tatea are not subject to regul.atlon 
that flxea a rate of return on 
investment."' On this basis, the 
Comml•slon belleY1!s that property of a 
qualifying faclllty that would otherwise 
be eligible for the energy tax credit 
would not be exoludad from that 
eligibility under the public ulillty 
properly exolualon. 

Flrat this Commloslon lo exempting 
property of qualifying l'llc!lltiu from 
regulation under Part ll of the Fedel'lll 
Power Act. and from similar State and 
loeal laws and regulatory programs. 
Secondly, the Conunlllsion observes that 
the rales a qualifying facility will 
receive for sales of power to utilities are 
not based on a regulatory acheme which 
fixes a mto of return on investment of 
the qualifytns facility. 

Ae a reeul~ the Commlasfon believe• 
that energy property of qualifying 
(aciUl!ea ehou!d not be barred from 
eligibility for the tax credit by reason of 
!he public utility properly exclusion. The 
Comm!Hlon wishes lo ol<j:lress Its 
opinion on this matter In an effort to 
further encotll'age cogeneratlon and 
emall power production by means of thla 
rulemak!ng proeen. 

§ 292.305 Rates for sales. 
Section Z10(c) ot PURPA provides thal 

the rulei requiring utllltle• to sell 
electric energy to guallfylng facilities 
shell eneure lhat the rates for such sales 
are Just and reaoonable,. In the public 
Interest. and nondiacrlmlnatory with 
reapecl to q\lllllfylng cogenerators or 
,mall power producers. Thi• section 
contemplates formulation ol rates on the 
basis of traditional ratemaklng (J.e;, 
cost-of,service) concept-. 

Paragraph [a) express"" the atatutory 
requ!r•mant that such rates be JUllt and 
reasonable and In the public Interest. 
Paragraph (a) also provides that rate• 
for sale• Crom electric utlllties to 
qualifying faclllttes not be 

"'° U.$.C. f <l!{eltaXbJ. "Tr<•- Rq. I 1-fi!JIZJ, T.O. 7602 (M,udi 
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discriminatory against such facllilles in 
comparll!on to rates to other customers 
1erved by the electric utllity. 

A qualifying facility la entitled to 
purchase back-up or standby power at a 
nondiecrlml:natory rate which refiects 
!he probability that the qualifying 
faclllty will or wlll not contribute to the 
need for and the use of utility capacity. 
Thus, where the utility must reserve 
capacity to provide service lo a 
qualifying faciUly, !he coeta aeaociated 
with that reservation are properly 
recoverable from the qualifying facility, 
If the utility would slmilarly asseaa these 
cosltl to non11eneratlng customers. 

In the proposed rule, paragraph (b) 
required aleotrlc utlllties to provide 
energy and oopacity and other services 
to any quaUl'Ylrul facility at a rete at 
least u ravorabTe as would be provided 
to a customar who does not have his 
own generation. The commenltl received 
conoomlng 1h11 paragraph noted that 
thl• provlslon mighl be Interpreted•• 
requiring an electric utility to provide 
service to a qualifying facility at its most 
favorable rate, even if the. qualifying 
facility would not be eligible for such a 
rate If 1t did not have !ts own generallcn. 
II ls not the Commlslrion'a Intention Iha~ 
for example, an induol:rlal cogeneralor 
receive servlca at a rete applicable to 
residential customers; re ther, such a 
customer should be charged at a rete 
applicable lo a non-generating Industrial 
cu&tomet unless the electric utility 
ahowa that a different re le ta justified on 
the basis or sufflclenl load or other co•l· 
related data. AccordUllllY, this section 
now provide• Iha! for qualifying 
racmues whlcb clo not simultano<lU$ly 
•eU and plll'tlhase from the electric 
utlllty, the rate for sales shall be the rate 
that would be cll!lllled·lo the cl••• to 
which the qualifying reci!lty would be 
sselgned If ft did not have Its own 
genemtton. 

Subparagraph (2) provide• that lf, on 
the bul• of eccurate data and 
consistent syetem•wide costing 
principles, the utility demonstra!es Iha! 
the role that would be charged to a 
comparable customer without Us own 
senerallon ts not appropriate, the ulll!ty 
ma)I base.Its ratedorHles upon tho.., 
data and principle,. The utility may only 
charge such ratea on a 
nondltlcrlmlnatory basis. however. so 
that a cogenarator will nol be singled 
out to lose any lnteltllesa or intraclass 
subsidies lo which it mlghl have been 
entitled had II not generated port 0£ its 
electric energy needs Itself, 

In aituatlons where a qualifying 
rac:lllty simultaneously sell• Its output lo 
an electric utility and purchase• Its 
requirement, from that electric utility, as 
• bookkeeping matter, the faclllly'a 
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electrical m,lput will no111erve Ila OWD 
load. but rather will be aupplied Ill tho 
grid. A• a reau!t, the facility', electric 
load Is likely to have the 1ame 
choraclerlalics •• the load of other non· 
generaUna cuslomen of the ullUty. If the 
ulillty does not provide data 1howins 
othel"WUIII, the appropriate rate for aalea 
to tush a facility is the rate that would 
be cbarsed lo a comparable customer 
without 1!1 own generation. 

Paragraph (b)(2J of the rule eeta forth 
nertaln typaa of service whlcb electric 
ulll!tiea are required lo provide 
qualifyins facilities upon request of the 
f•cillty. These types of service ara 
supplementary power, back•up power. 
Interruptible power and maintenance 
power. In response to comments, these 
terms are di,llned In the text ol the rules, 
a& well •• In thl1 preamble. 

Back~up or maintenance aervica 
pro"1ded by an electric utility replace• 
enetg)' or capacity which a qualifying 
fac!lily ordinarily supplies lo llaelf. 
These rules authorize certain £acUltiee lo 
purchase and aell aimultaneously. The 
amount of enetg)' or capacity provided 
by an eledric utility lo meet the load of 
o facility which almu!taneouecy 
purchaaes and sells will vary only In 
accordance with change• In the fac!lity'e 
load: lnterrupllons ln the facUlty'1 
generation wUI be manifeated"" 
variations In pun:hasea from the facllllY• 
In aucb a case, aalee to the qualifying 
facility will not be back.up or 
maintenance service, but wlll be almilttr 
to the fulJ.regulrements service !hat 
would be provided If the facility were a 
non-generating custom.er. 

Supplementary power I• electric 
ene,sy or capacity used by a facility In 
add!Ut,n to that which It Ol'dinarily 
generates on ha own. Thus, a 
cogenera!lon facility with a cepaclty of 
ten megawaua might require five more 
megawatts from a utility on a oontinu!ng 
ba•l• to meet It• electric load of fifteen 
megawatts. The Jlve megawatla aupplled 
by the electric utility would normally be 
provided as supplementary power. 

Buck•up power la electric anergy or 
capacity available Ill replace enersy 
generated by• faclllty'a own general!on 
equipment during an unscheduled 
outage. In the example provided above, 
a cogeneratloo facility might contract 
with an electric utility ro, the utility to 
have available ten megawatts, should 
the cngenerator'a unilll experlenw en 
outage. 

Malnl<!nonoo power la elootrlc en,irsy 
or capacity supplled during scl,sduled 
outagea of !he qualifying facility. By pr .. 
arrangement, a ut!llty 04n agree to 
provide such energy during periods 
when the ulillty's other load la low, 
thereby avoldina lhe imposition or large 

demands oo the utility during peak 
periods, 

lnte1TUptible power la electric energy 
or cepaclty •uppl!ed to a quallfyina 
facility aubject to Interruption by the 
electric utility und•r apecJned 
conditions. Many ut!l!t!ea hava utilized 
Interruptible service lo avoid expensive 
Investment In new capacity that would 
otherwise be neceealtry lo assure 
adequate reserves a1 lime of peak 
demand. Under Ibis approach utilities 
assure the adequacy ol reserve• by 
amnglng to reductl peak demand. rather 
than by adding capacity. lnte1TUptible 
eervlce Is therefore normally provided el 
a lower rate than non•lntem1pUble 
service. 

During the Commission'• public 
hearings on thl• rulemaklng, one 
commenter atated that uUlltte, which 
have exces• capacity do not save any 
oosts by providing lnterrup!lble aervlw. 
The commenter contended that the 
Commission should not require a utility 
with excess capaelty to offer 
lnlelTUptible servlct, II • ulility la not 
adding capacity (whether by 
construction or purchase) to meet 
anticipated Increases In peak demand. 
the rates charged for Interruptible 
servrce might appropriately be the same 
as for non•lnlelTUptib!e services. 

The Commission believea that these 
mattet11 Involving the provision of 
inlerrupttble rates are best handled 
lhrousb the pricing mechanism. 
However. If as dls:cuaaed above. 
interruptible customers provide no 
savings to the electric u!lllty, the rate fer 
Interruptible service need not be lower 
than the rate For firm service, In aucb a 
case, the Commission would consider 
granting a waiver from th!a paragraph, 
under the provisions of I 29Z,'l03, 

Some commenlll noted that Cllrtaln 
electric utilities do nol have any 
generating capacity, and lo requite the 
1ervice• listed In subparagraph Pl might 
place an undue burden on the &lectric 
utlllty. In light of these commenlll, the 
Stole regul•lory a11thoriUe• or the 
Commlssion. •• the casa may be, will 
allow a waiver of these requlremen!a 
upon a finding after a ahowins by the 
uUIUy to the Slate regulatory authority 
or Commission, as the cue may be, Iha! 
provision of these aerviceli will lmpllir 
the utility'• ablllly to render adequate 
service to Ila cua!omett or place an 
undue burden on the electm: utility. 
Notice must be given In Iha erea oerved 
by the electric utility, opportunlty for 
public comment must be provided, and 
an application must be submitted lo the 
State regulatory authority with reapect 
to any electric u\llity over which It hoe 
ratemak!ng authority or the Commission 

wllh reaped to any nonregulalad 
electric utility, 

Paragraph (ol(l) provld•• tltat rate• 
for sales of back•up or mainlenance 
power whaU not be based. withovl 
factuai data, on !he assumption tlial 
forced outages or other reducUona In 
c,utpul by each qualifying facil!ty on an 
electric utility'• sy&tem wiU occur either 
almultaneow,ly or durlna the aystem 
paak. l.lke other customers, quellfylns 
facilities may well have lntraclan 
divomly. In addltion. because of the 
w:rlatlona In lllze and load requirements 
among varlou• types of quallrylna 
faclUlies, ,uch facl!llies may well have 
intarclasa diversity. 

The effect of auch diven1ity ls that an 
electl'ic utility auppfylng back-up or 
maintenance power lo qualifying 
facillllea will not have to plan for 
reserve capacity to serve such focllitiea 
on the aa1wnpl!oo that every facility 
will use power at the eame moment. The 
Commlsalon believes Iha! probahlllsUc 
analy .. s of the demand of quelifylng 
facllitles will show that a utility Will 
probably not need lo reserve capacity 
on a one•to-one basia to meet back•up 
requlrem,mta. Paragraph (c)(1) prohlbllll 
utilities from basins rates on the 
assumption that qualifying facilllie& wt!I 
Impose demands simultaneously and at 
system peak unless supported by factual 
data. 

The rule provides that utilities may 
refute these assumptions on the basis or 
factual data. These data need 1101 be In 
the fol'nl or emplrlcs:l load data, It ffllSht 
be the cue that wltbin certain 
geographic ereas, weather data and 
performance data would coruilitulo a 
aufflclen! basis to refute the assumption 
relating ta the coincidence of the 
de1111111da Imposed. for example, by 
wlnrlmilla or pbotovoltalca, with respect 
lo their need for back-up power. 

Paragraph {c)(2) provides that rate, 
for tales shall take Into account the 
extent to which a qualityln3 fac!llty call 
usefully coordlnate periods of scheduled 
maintenance with an electric utility. U a 
qualifying facility stays on Hne when lhe 
utility will need It& capacity, and 
schedules maintenance when the 
utlllly'1 other units are operative, the 
quallfllinil fae!llty ls more.valuable to 
tho ulillty, at It tan reduce Us cepaclly 
requlrameni.. 
I ZJJ2.8IJIJ lnt8rr:onnpclion cos/1/. 

Paragraph l•l atatea that each 
qualifying facility muat reimburse any 
electric utility which purcbaaea capacity 
or enefSY from the qualifying facility for 
any interconnection costs, on a 
nond!ocrlmlnatory basis with n,spect to 
other cut1omers with similar load 
characterlatlca. The ComrnlHlon nnds 
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merit in thoae comments which 
suggested that the baafs of comparison 
for nondiscrunfnatory practic1111 ln the 
proposed rule to "any other customer" 
was too broad, and that the eorrect 
nirerence !or nondlserimlnation ls tho 
practice of the utility In relallon to 
customers in the eame class who do not 
senerate electricity, /\a noted 
previously, the interconnection costs of 
a facility which la already 
Interconnected with the utlllty for 
purposes of sales are limited to any 
additional expenses Incurred by the 
uUHty lo permit purchases. 

Several commenters expressed their 
concem that some protection should be 
provided to qualifying facilities from 
potential haras•menl by utll!tles In the 
form of requirlns unnece,sary safety 
equlpmetl1. As discussed above, the 
State regulatory authorities (with 
re,pecl to electric uttlltlea over which 
they have ratemakfng authority) and 
nonregulated electric utilili.es have thee 
reopon•ibi!ity and authority to ensure 
that the Interconnection requirements 
an, reasonable, and that assoc!aled 
costs are legitimately incurred. 

For quallfy!ng facilities with a design 
capacity of 100 kW or less, the 
Commlsslon uoted !hut lnterconne<:tion 
cosi. could be osses,ed on a cl••• basis, 
and the standard rates for purchases 
established for cl••••• offacillties of 
thl,i size pursuant to f 292.304(c)[1 l 
mljjhl Incorporate th••• co,ts. Stute 
regulatory authorities (with respoct to 
elootrlc u!llitles over which !hey have 
ratemaking authority] or nonregulated 
elecll'lc utlliliea may also determine 
lnterconnecllon costs for qualify Ins 
facilities with a design capacity or more 
than 100 kW on either a class average or 
Individual basis. 

Numerous comments raised the point 
that the proposed rule did not address 
the maMer in which electric utilities 
would be reimbursed. l'otentlal owners 
and developers of qualifying facilities 
recommended that the costs be 
amotti2ed on a reasonable basis, 
because pa)'ins • large lump sum 
payment would be a considerable 
obatacle to the program. Electric utllitlea 
;enerally preferred payment up Iron!, 
llllhoush eevel'Bl commenlera !ndlC11!ed 
!mll 11mortlzatlon 111lghl be """"plabla 
for credit-worthy facilities. The 
Commlaalon believes that the manner of 
re!mbUl'Sementa (which may Include 
amortlzstion over a reasonebla pwiod or 
time) le best left to the Stale regulatory 
authorities and nonregulated utilllles. In 
lhe detetmination of any 1tanderd rates 
fer pun;heaea ula bllshed pun11,ant to 
I 29l!.304(c)(l). If !ht stale appr<IVU 
I01111 manner ohmortlntlon. ii might 

consider assignment of uncollected 
Interconnection costs to lhe claa& for 
which the rate la established. 
I 292.30r System emergencies. 

Paragraph (a) provides that, except ea 
provided under 1.etion Z02(c) of the 
Federal Power /\ct, no qualifying facility 
shall be compelled to provide energy or 
capacity to the electric utility dur!n3 an 
emergency beyond !he extent.provided 
by agreement between the qualifyin3 
facility and !he utlllly, 

The Commission finds that a 
qualifylns facility should not be required 
to make available all or !ta genetat!Ot! to 
the utility during a •Y&tam emergency. 
Such a requirement might interrupt 
Industrial procesae• with resultlns 
damage to equipment and manufactured 
goods. Many indu&lnes install their own 
generatlns equipment in order lo ensure 
!hat even during a system emersency, 
their supply of power f• not Interrupted, 
To put In jeopardy the availability of 
power to a qualifying facility during a 
system emergency beceWJe or the 
facility'• ahlllly lo provide power lo the 
1yslem durlns non-emergency periods 
would result in the discouragement of 
ll!lerconnected opera!lon and a resultant 
discouragement of cogeneraUon and 
omall power production. TIil! 
Commission therefore provides that tho 
qualifying facility's obllga!lon lo provide 
energy end capacity In emergencies be 
ee1abUshed throush contracL 

In order lo receive full credit for 
capacity, a qualt!y!ng facility must olfor 
energy and capacity dUrlns;aystem 
emergencies to the oame ""tent that ti 
h .. agreed to provide energy and 
eapaclty during non-emergency 
altuatlon,. For exomple, a 30 megawatl 
cogeneralot mtty-r.quire :W megawatt& 
for its own industnal purposes, and thus 
may contract lo provide 10 megawatts of 
capacity to the purchasing utility. During 
an emersency, the cogenerator musl 
provide !he lO megawal!8 contracted for 
lo the utility; II need nol disrupt ii• 
Industrial processes by supplying its full 
capability of 30 megawatts. Of course, If 
ll should llo desire, a cogenerator could 
oontraotual!y asree to lllj)ply the full 30 
megawatts durlns ay,,tem e111ergencles. 
Tho availability of ouch additional 
backup capacity should increase utility 
l!Y•t•m reliability, and should be 
accounted for ln the utilily'a ratu for 
purchases from the cogenerotor. 

Parasraph (b) provides that an electric 
utll!ty may discontinue purc!,ne• f?om • 
qualifying facility during a system 
emergency If such purchases would 
contribute lo the emersency. l.n addHion. 
du:ing ay,1tem emergenme11, a qualifyillg 
facllily must be treated on a 
nondlscrimlnatory basla ln any load 

shedding program-1.e., on the same 
ba1la that other customero of a similar 
cl .. , with olmilo.r load characterl,tlcs 
are treated with regard to Interruption or 
service. 

Crsdll for capacity (as noted in 
t 292.304(e){2)(vl) Will also lake into 
account the ability of the qualifying 
facllny to separate it• load and 
generation during system emergencies. 
Hmever, the qualifying facility may 
well be eligible for some capacity ctedil 
even If it cannot separate ils load and 
generation. 
§ 292,308 Stattdards for operating 
reliability. 

Section Zl.O(al of PURPA state• that 
!he rules requiring electric ulllities lo 
buy from snd sell to quall!ylng focilities 
shall Include provision• respecting 
mll!imum reliability of qualifying 
facllllies (including reliability of such 
faclllllea during emergencies) and rules 
respecting reliability of el•clric utJlities 
during emergencies. The Commission 
believes that Iha reliablllty of qualifying 
facllltiea can be accounted for lhrooi;.h 
price; namely, the less reliable a 
qulll!fy!ng lacillty might be, the less It 
should be entitled lo receive for 
purchoaes from It by the utility. 

Ao• result. the Commission ruis not 
Included specific standards relating lo 
the reliability in the sense ol lhe ability 
or qualtl'ylffll facilities to provide energy 
or capacity. 

The Comm!•sion has determined that 
safety equipment exists which"' can 
ensure that qualifying facilllles do mil 
ene111,lze utilUy tines during utillly 
ou(age9, Thi• eectlon accordingly 
prov!dea that each Stale regulatory 
authority or nonregulated electric ulllity 
may establish standards for 
interconnected operation between 
electric utilities ond quali(ying facilllies. 
These standards may be recommenJed 
by any util!ly. any qualifying fa.ollily,. or 
any other person. These standards must 
be accompanied by a slalolnent showing 
the need for the standard on the basis of 
system safety and operating 
requirements. 

Subpart D--lmplemonlalion 
Summary of lhis Subpart 

Rules In thtt •ubpsrt are intended to 
carry 011l lh1t responsibility of the 
Commission to encourage cogenerntlon 
and small power production by 
clarl!yillll the llllturs or the obllgallnn to 
Implement the Commission'• rules under 
section 210. 

These rule• afford the Stllle regulutory 
aulhoritlet and nonregula1ed electric 
utllllie1 sreat l•lllude In determinlns the 
m•MJ1r of implementation of lhe 
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Commleslon'a rulea, provl)led !hat the 
manner chosen ls reasonably dnlsned 
lo Implement the requirements of 
Subpart C, The Commission recognl••• 
that many States and Individual 
nonregulated electric utilities have 
ongoing programs to encourage amaU 
power production and cogenerallon. The 
Commlsaloo also recognizes that 
economic and regulatory circumstances 
vary from State lo Stale and utility to 
utility. !tis within this contl!Xt-ln 
recognitloo of the work already beg1111 
and of the variety of local condltlona­
that lhe Commission promulgates its 
resulatlons requiring Implementation of 
rules Issued under section 210, 

Becauae of the Commission's desire 
not to create unnecessary burden• at the 
State level. these rules·provlde a 
procedure whereby a State regulatory 
authority or nonregulated electric ut!Uty 
may apply to the CommlS1lon for a 
waiver if it can demonstrate that 
compliance with certain requirements or 
Subpart C ls not neces,ary to encourage 
cogener11tlon or smaJJ power production 
and iJ not otherwise reql!ired under 
eection 210. 

Several commenuir• expre,sed their 
concern th.et State regulatory authorilles 
would not be able adequately to 
Implement the Commlsslon'f rules, and 
therefore, recommended that the 
Commission Issue specific rules which 
the State regulatory authorities would 
adopt without change. Tho CommlS1lon 
does not l'iitd this proposal to be 
appropriate at thl• Ume, and believe• 
that providing an opportunity for 
experimentation by the Stalea ls more 
conducive to deve!or.ment of theee 
difficult rate princlp es. 

lmplsmentalion 
Section 210(£) oFPURPA requires that 

within one year after lhe date that this 
CommlSllon preBCribes II• rules under 
1ubaactlon [a), and within one year of 
the date any of these rules la revised. 
each State regulatocy authority and each 
nonregulated electric utility, after notice 
and opportwuty for bearlns, must 
Implement the rules or revulon, thereot 
•• the case may ba, 

The obll$@!lon to lmplement 1ectkm 
210 rules ls a contlnulng oblfsatlon 
which beglna wllhln one year after 
promulgation of auch rules, The 
requirement to Implement may be 
fulfilled either (1) through the enactment 
of law, or regulation, at the State level, 
(2) by application on a caae•by-caee 
basl, by the State NJ!Ulalory authority, 
or nonregulated utility, of the rules 
adopted by the Commission. or (3) by 
any other action reasonably destsned to 
Implement the Commission's rules. 

Review and Enforcement 
~ecUon 210[8) of PURPA provides one 

or the means of obtaining Judicial 
review of a proceedJns conducted by a 
Slate regulatory authority or 
nonresulated utility for purposes of 
Implementing the Commission's rules 
under section 210. Under subeection fg), 
review may be obtained l)Utauan! to 
procedures uet forlh In section 123 of 
PURPA. Section 12a(c){l) contains 
previsions concerrtlns Jul!lclal review 
artd enforcement of determinations 
made by State regulatory authorities 
and nonregula ted utiUliea under Subtitle 
A, B. ar C or Title l lq the appropriate 
State court, These provisions also apply· 
to review of any action .taken to 
Implement the rules under sectio!l 210. 
This mean• that persons can bring an 
action In State court lo require the Stele 
regulatocy aulhorltles or nonregulated 
utilllie$ to Implement these regulallona. 

Section 123[c)(2) of PURPA provides 
that peraonueeklns review of any 
determination made by a Federal 
agency may bring an action in the 
appropriate Federal court. This 
distlnctlon between Federal ogsncles 
and non-Federal agencl•• also applies to 
review of enforcement of the 
lmplementaUon of the rulea under 
section 210. 

Finally, the Commission believes that 
re\olew and enforcement of 
Implementation under aectlon 210 of 
PURPA can conalot nol only of review 
and enforcement as to whether the Stale 
resulalory authority or nonregulated 
electric utility has conducted the Initial 
Implementation properly-namely, pul 
Into effect regulations implementing 
eection 210 rule• or procedures for that 
Implement• tlon. after notice and an 
opportunity for a heanns, It con also 
cooalat of review and enforcement of the 
application by a State regulatory 
authority or nonresulall!d electric utility, 
on a case-by-case basis, of lla 
regulations or of any other prevision ii 
may have adopted to Implement the 
Commlas!on'a rule• under secUon 210. 

Section 210(h)(2)[AJ orPURPA atetea 
that. the Commla&lon may enforce th.e 
Implementation ofregulatlona under 
eection 210(£). The Congre,s ha, 
provided not only for private causes of 
action in State courts to obtain judlcial 
review and enforcement of the 
lmplementetion ot the Commlselon's 
rules under section 210. bu! also 
provided that the Commission may 
eerve •• a forum for review and 
enforcement of the Implementation of 
this program, 

f 21/2.401 lmp/ementotlon by ata/e 
regulatory authorities and nonregulaled 
electric utilities 

Paragraph (a) of I 292,401 ael8 forth 
the obligation or eaoh State regulatory 
authority lo commence lmplementallon 
of Subparl C within one year of lhe date 
these rules lake effect. In complying 
with this paragraph the State regulatoey 
authorities are required to provide for 
notice of and opportunity for public 
hearing. As described In the summary or 
this •ubpart auch Implementation moy 
consist of the adoption of the 
Commission's rulea, an undertaking lo 
resolve disputes between quallfylns 
facilities and electric utilities arising 
under Subpart C. or any other action 
reasonably designed lo implement 
SubpartC. 

This aection doea not cover one 
prevision of Subpart C which is not 
required lo be Implemented by !he Stale 
resulatory authority or nonresulated 
electric utility. This provision Is 
I :!112,SOZ (Avatlabllity of electric utlllly 
system cost data), the Implementation ar 
which la subject to I 2112.402, discussed 
below, 

Subsection (b) uets forth the obl!gaton 
of each nonregulated electric utility lo 
commence. afler notice and opportunity 
for public bearing, Implementation or 
Subpart C. The nonregulated electric 
utilities, being both the regulator and the 
utility subject to the regulation, may 
ealisfy the oblige lion to commence 
Implementation of Subpart C through 
Issuance of regulations, an undertaking 
to comply with Subpart C. or any other 
action reasonably dealsned to 
lmplem11nt that aubparl. 

Paragraph (c) sete forth a reporting 
requirement under which each State 
regulatory authority and nonregulated 
electric utility Is to file with the 
Commission, not later than one year 
after these rules take effec~ a report 
describing the manner In which it Is 
proceeding to implement Subpart C, 

Comment• received regardif18 this 
••ctlon indicated a concern that the 
obligation of a Sia.le regulatory authority 
or nonregulated utility "to comm11nce 
Implementation ' ' • within one year 
' • '" dld not provide any guidance as 
to when theprooeaa must be completed. 
Thi, Commlaston notn that the intention 
of this aectlon la that the State 
regulatory authorities and nonregulated 
utilities have one year ln which lo 
e,tabllsh procedures and that at the end 
of that yssr each State must be prepared 
lo entertain applications, The phrase 
0 commence implementation" ia intended 
by the Commitsion to connote thal 
Implementation of these rule& la a 
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contlnul111 proc- and that OVfll'Bisht 
will be 0111ofn3. 
I 2112.4/JZ lmp!e11111ntatlon of reporting 
ob}BCJivu. 

The obllgallon to comply with 
I 2112.302 I• lmpo&ed directly on electric 
ulllltleir. TIii• II dllferent from the rest of 
Subpart C when, the obllgetion lo act 11 
Imposed on the State regulatozy 
aulhority ot the nonregulated eleotric 
udllty In lit rvle "" n,gulator. The 
Commin!on ls exercisl111 lt1 authority 
under aecUon 133 of l'URPA and oilier 
!awe witllin Ille Commlsalon'1 aulhority 
to require Ihle "1J(>l11ng. , 

Any electric uUllty wblcll f..U. lo 
comply with the requlrementa or 
f 29&30Z(b) 18 aubject lo the oama 
penallles u II mlt!ht n><:elw •• a result 
of a failure to comply with the 
requlmnent1 of the Commia1ion'1 
regul,U0nt !&sued under aectlon 133 of 
PURPA. Al stated earller In thlt 
pre8111ble, the data required by I Z9UOZ 
will form the ba111a from whlcli tho ratea 
for pwcliaaea will be derived; I 292.30% 
la th111 a crmcal element In 1hla pt'08""ffl, 
The Commiaslon bellevee lhat. with 
regard lo utillll.ea aub)ect lo sectlon 133 
or l'Ul!PA. the Commlsalon may 
eurdae Its authority under aecllon 133 
to require the data required by 
f Z9Z.30.2(b) on the but. that the 
Commission !lnds ouch ln!ormatlon 
neceasary to allow determlnatlan of the 
coall asaoclated with providing electrlc 
services. With regard to uUlilles not 
subject to sectlon 133, if they fail to 
pn,vlde the data called for In 
I 292.302(c), the Commission may 
compel Its producllon under the Federal 
Power Act and other statutes which 
provide the Commission with authority 
to require reporting or euch data. 
I 29&4U3 Waivers. 

Paragraph (a) provides for a 
procedure by which any State regulatory 
authority or nonregufo red electric utlllly 
may apply for a waiver flt>m the 
application of any of tbe requirements of 
Subpart C other than f 292,302. (Section 
292.302(d) baa been revised to pmnll a 
Stale regulatozy authority or 
nonregulated utility to adopt a subalitute 
method for the provision of aystem coat 
data without prior Commission 
approval.) 

Paragraph (b) provide• that the 
Commission will gl'1lnl ,uch a waiver 
only If the appllcant can abow that 
compliance with any of the 
requirementa la not neceesary to 
encourage cogeneration or small power 
production and 11 not otherwise required 
under secl!on zto of PURPA, 

Thia B<!Ction la Included in recognition 
of lbe need for the Commission lo afford 

flexlblllty to the Stales and 
nonregulated utilities to implement the 
Commlulon'a rules under '8Cllon :110, 

Sevml comment, augge1llld that the 
Commission aet forth prvcedure1 l'or 
considering appllcaUons for walvera 
whlcll would allow formal partlclpa!lon 
by qualifying fecilltlea In • public · 
hearl11f1, The Commlaslo11 nolea that 
Interested pari!ea would be &1van an 
opportunlly to be heard In any 
proceedin3 It conducta to determine 
whether or oot a waiver should be 
granted. 

Subpart l'--El!amplkm of Qualffylng 
llmd '°'"' P(oduclfon and 
Cogentrauon FacBltln From Certllln 
f'ederat and State Laws 81111 
Regul1111one 

I 29&601 Exemption of qualifylfl/J 
facililie• from the Federol Power Act. 

Sectlon 2lll(e} of PURPA aletee that 
the Commlaalon shall presoribe rnle1 
under which qualifying facil!Uea ere 
oJ<empt. In part. from the. Federal Power 
Aot. from the Public Utility Holdi113 
Company Act oftll35, from tbe State 
laws and regulatlorn, respecting the 
rates. or reapecllll8 the llrumc!al or 
organ!%8llon regulation, of electric 
uU!llle1, or from a.nf com6inatfo11 of tbe 
foregoing. if the Commission determine• 
such exemption is necessary to 
encourage cagenerullon ed smell 
power productlon. A• noted ln the Staff 
Dlscuasion Paper, the Congresa Intended 
the Commla&lon lo make liberal u1e of 
Ila exemption authority In order lo 
remove the disincen!lve of ulll!ty-type 
regult1io11. The Commlasion believes 
that broad exemption la appropriate. 

Section 210[e}(2) of PURPA provides 
thal the Commiaslon Is not authorized to 
""8mpt tmaU powet production 
facllllle• or :io to flO masawatt capacity 
from these laws. An exception Is made 
for small power production facllltlea 
using blomaa1 •• a primacy energy 
so!D'OO, Such facilities between 30 ffld 
flO megawatts may be exempled from 
lhe Public Ulillty Holdins Company Act 
oft935 and from State !awe and 
regulatlooa but may not be exempted 
from the Federal Power Act. The 
Commlaalon will esfabliab ptoet!durea 
for the determination 0£ rate• for theaa 
£acllitlea In a separate proceeding. 

Paragraph (a) seta forth tho•e 
facilitle, which are elislble Car 
exemption. Paragraph (b) provide• that 
faciliUea described ln paragraph (a) 
shall be exempted from all but certain 
specified aectlons ofthe Federal Power 
Act. 

Section 210(eJ(3l(C) of PIJRPA 
provides that no qualifying fscllily may 
be exempted from any license ot permit 

requirement under Part I of the Federal 
Power Act. Accordingly, no quellfyln& 
facllll!et wtll be exempt frvm Part I o! 
the Federal Power AcL The CommlHlon 
recently Issued simplified procedures for 
obtaining water power llcenaea for 
hydroelect:lc pro)ecill of 1.5 megawatts 
or.lea,, and haa laaued propoaed 
resulatlons to expedite Ucenefna of 
ex!sUna faclUUeir." 

The Commlaalon believes 
cagenen1tlon and small poWl)r 
producllon facillt!ea could be the subject 
of an order under aecUon 202(c) or the 
Federal Power Act requirlna them to 
provide enef!IY lf the Economic 
Regulatory Admlnlstratlon determines 
that 1111 emergency altuaUon exlats, 
Becauaa application o[ tbl8 ,eclion la 
llmlted lo ""1ffl'8MCY sltuatlona and 18 
not affected by tha fact that a facility 
allalwl qualifying statue or engages In 
!ntemhanaes with an electric ulillty, the 
Commission notes that qoallfying 
faclU1ies will not be exempted from 
sectlon 202(c) of the Act. 

Furthermore, In response to comment, 
the Commia&lon h .. 1"\llsed lhia 
paragraph to provide !hat qualifying 
facilities are not exempt from sections 
210, 211, and 212 of the Federal Power 
Acl, 41 requlred by section 210(e)(3)[BJ 
of PURPA. 

Secllons 203, 204, 205, 206, 203, 301, 
302, and 304 of the Federal Power Act 
rellecl lt'aditlonal rate regulation or 
regulation of ncurlties of public utll!tie•. 
The Commission has determined lbal 
quaHrylllg facilities shall be exempted 
from these sections of tho l'ederal Power 
Act. 

Secllon 305(e) of the Act Imposes 
certain reporting requirement& on 
Interlocking directorates. The 
Commission believes that any person 
who otherwise ls required lo me a 
report regarding interlocking positions 
,hould not be exempted from such 
requirement because he or she ls also a 
director ot officer of a qualifying faclllty, 

Finally, lhe enfotcement provisions of 
Part Ill of the federal Power Act wlll 
continue to apply wilh respect to the 
sectlom1 of the Federal Power Act from 
whlcl, qualifying facilili•• an, not 
eumpl, 

I 29:.t!IJZ Exemption of qualifying 
facili!lei from the Public Ulillty Holding 
Company Act and certain Store Jaw and 
regulation. 

UnderecU0112tO(e) of PURPA the 
Commtasion can exempt qualifying 
facilltle& l'rom regulalion under the 

us., Otdct No.11. Siropllfltd Pt'l>Otdurt1 fat 
Certain Water Pcwet Llcenal!it, Dodtl No. RM~ 
tuued $ept,mtba:rl, tm. and AppllC$IIOn fot 
tk:en1i fot'Major Ptfl!e-cls-Exh1Hna Dam, Oock•l 
No. RM714. k FR %4005 (Apnl 21, 1979), 
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Public UUllty Holding Company Act of 
t935 and Stale laws and regulatlona 
concerning ratea or rmancial 
organlulion. Only oogeneration 
recililm and small power production 
facilities of 30megawatta ot lesa may be 
exempted from both of these laws, with 
th• exception that &fly qualifying amall 
power production facility (i.e. up lo 80 
megawatts) u,lng bldma .. a, a primary 
energy aouroe can be exempted frob1 
these laws. 

The Commission ha& detenn!ned that 
where a qualifying facility ls 1ul,jecled 
to more stringent regulation tha11 other 
companies solely by reason of the fact 
that It Is engased In the production of 
electric eneJ1Y, these more 11rln8ent 
requirements ahould be eased through 
exemption of qualifyllllJ facllltlea. By 
excludins any qualifying racility from 
the definition of an "electric utility 
eompany" under aeolian 2(a)(3] of !he 
Public Utility Holding Company Act of 
1935, such facilities would be removed 
from Public Utility Holding Company 
Act regulation which ls upplied 
exclusively to electric utility componl••· 
Moreover, by excluding qualifying 
facllllles from this definition, parent 
companies of qualifying facilities would 
not be subject lo additional regula!!on 
as a result of electric production by !heir 
subsidiaries. The Commission therefore 
believes that In order to encourage 
cogeneratlon and small power 
production It Is necessary to exempt 
cogenerators and small power producers 
from all of the provi,ions of the Public 
Utility Holding Company Acl of 1935 
related to elec1ric uUUtles. 

Accordingly, paragraph (b) stales thal 
no qualifying facility ahall be considered 
lo be an "electric utility company", os 
defined in section 2(a)(3] of the Public 
Utility HoldiJlg Company Act of 1935, 15 
U.S.C. § 79b(a)(3). 

Section 210[eJ of l'URPA states that 
qualifying facllille• which may be 
exempted from the Public Utility 
Holding Company Act may also be 
&llempted from Sta1e laws and 
regulations respecting the rales or 
flnanclal organization of electric 
utilitlea. 

The Commission has decided lo 

r.rovide a broad eXJ!illptlon from Slate 
aw1 and resule!lona which would 
connlct with the Stute'a Implementation 
of the Commisston'a rul&11 under aectlon 
210. 

The Commiuslon believe, that such 
br,,ad exemption la ne-0e .. ary lo 
encourage cogeneraUon or amell power 
production. Accordingly, 1ubparagraph 
{c}(l) provides that my qualifying 
facility shall be exempt from Stale lawn 
and regulallone respacUng rates of 
electric utilitlea, and from financial and 

organizational resulallon or electric 
utilities. Several commenters noted that 
this aection might ba Interpreted •• 
exempting qw,llfylng facilities from 
tlele lows or regulation• lmplemenlll!JI 
the Commission'• rules. under eecUon 
l!lO(f) of PURPA. In order to clarify that 
qualifying facilities are not lo be exempt 
from these rulea. the Commission Ii•• 
added subparagraph {c)(Z] prohibiting 
any exemptions from State lawn and 
re&ulation• promulgated pumuanl to 
Subpart C of lheae rul•s. 

Some commenlert lndlcaled thal 
I 292.30l(b](l) mlsbt ba inlerpreled •• 
prohibiting a State from reviewing 
contracts for purcbaaea. Tbese 
commentere elated that, as • part or a 
State'• regulation of ele(llrlc utllltles, a 
State resulatory authority needs lo be 
able to review contracta entered Into by 
electric uUIJtlea It reJ!Ulatea. 

These rule1, and tlie Gllffipticma being 
provided by the1e rule" are not 
intended to dlveat a Stale regulatory 
agency of Its authority under State law 
to review contraela for purchases as 
pert of its regulation oh!eclric utilities. 
Such authority may continue to be 
exercised if consistent with the terms,._ 
policies and practleBB under aectlons 210 
end ZOl of l'IJRl'A and this 
Commiss!on'• lmplementing regulations. 
If 1he aulhorlly or Its exercise ls In 
conflict with these aecllons of PURPA or 
the Commission's r-eguletion& . 
thereunder, the State must yield lo the 
Federal requlremmll, The Conunlsslon 
do.., not believe It ponlble or advisable 
lo attempt lo establish more precise 
guidelines than theoe. Accordingly, 
Slates which have queetlons in this 
regard ehould aeek an lnterprelive ruling 
from the Commission's General Counsel. 

Subparagraph (c)(3) provides lrul~ 
upon requeet of a Slate regulatory 
authority or nonregulated electric uHllty, 
the Commlaalon muy limit the 
opptioability of the broad exemption 
from the State lawa. Thia provision is 
intended to add flexibility to the 
exemption. 

The Commission pertelves that ther,, 
may be inlltancee In which a qualifying 
facility would wish to have an 
Interpretation of whether or not II la 
eub!ect to a partlcular State law In order 
to remove any uncertainty. Under 
subparagraph (c)(4), the Commission 
may determine whether a qualifying 
facility Is exempt from a particular Slate 
law or regulation. 
(Public Utilily R•gulalory Policlet Aol or 
1117&. 16 u.s.c:, I :?001. •I seq .. llnell!Y Supply 
and 'EnvlronrtHtn11d CoordJnatlon Acl. l5 
U.S.C. I 791 el seq .. Federal Power Aol, aa 
amended, 16 U.S;C:. I '112 el ,eq .. D!lpatlmenl 
of Energy Orgenlzallon Act, 4Z U.S.C:, 1110! 
et seq .. E.O. IZOO'il, 42 F•d. Reg. 46267) 

IV. EffecUve Date 
The regulations promulgated In 11w. 

order are effective March 20. 1980, 
In conolderallon of the foregoing, the 

Comml•slon amends Part 292 of Chapter 
I. Title 18, Code or Federal Regulations, 
as set forth below, ef!ecUva March 20. 
1980.' lly th• Commission. 
JCennetb F~Plwnb, 
Secretary, 

{11 Subchapter K ls amended In the 
table of contents and in the text of the 
regulation by deleting the title fer Part 
Z!JZ and subsUlutlng the foUowlng In lieu 
thereof, 
Part zez-&gnlatlons Under Secllons :IOI 
and 210 of tbe Public Ulilily Regulatory 
Pollclee Act of 1!1111 With Regard io Small 
'Pawer Production and Copneratlon. 

(2) Subchapter K·la further amettdoo 
In the table of conlente to Part 292 and 
in !he text of the regulatioru, by 
reserving Subpart B and by addlna new 
Suhparta A, C, D. end F to read •• 
follows: 

PAAT2i2-REGULATIONS UNDER 
SECTIONS 201 ANO 210 OF THE 
PUBLIC UTIWTY REGULATORY 
POLICIES ACT OF 1$78 WITH RECAAO 
TO SMALL POWER PRODUCTION AND 
COGENERATION. 

Sllbpart 4-0llllfflll Provlsltmo 

S,c. 
2112.101 OellnfUone. 

subpart 11-{ReHrffdl 

SUbpa11 C--,.m,1111<11nento Betwe,n £lo(;lrlc' 
UIHitlot and OualWylng Cogeneratlon and 
sman Powet Production Facllltlea Under 
Section 210 Of lht l'Ubllo Utlllly Regulol<>ty 
Pol1ct91 Act ol 1978 
292.301 bp,,. 
292.30% Anllabi111y ol Electric IJ1ility 

Syatem Cott Data, 
292.303 Electric Uttllty Obligntlun, Under 

Thi• Subp,i,t. 
292.304 Ratf!J for Purchasn. 
ffl.305 Rates for Salee. 
%92,300 lntereonnectlon Costs. 
.292.307 Syatem Emergencies. 
292.,300 Standords for Oporalmg Rclluhillty. 

"""'*11 0--ll'llpllm911tdon 
292AOI lmplemenlation by State Regulatory 

Authorill•• and Nonresulated t/lllifl .. , 
2SZ.402 bnplementation of Certain 

ReporUns Roqutrementa. 
202.403 Waiver.. 

• • • • 
Sub4Wt F-1!'.wemptlon al Qualifying $,MIi 
Po- ProduoUon f'llcflllln and 
Cogeneratlon Facllllln From certain 
Federal -Stat,o I.Jowt anclR~-
292.601 llxemp!fon of Quollfy!ns FeclUtt., 

from th• Federal Power Acl, 
Z9Z.BOZ llxcmptton or Qualifying Facllili•• 

From the Public Utility Holding Company 
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Act and Certain State Law and 
Regulation. 

Authorily: This part Issued under Ibo Pobhc 
U!!llly ResulatoryPolicl .. Act of1978.16 
U.S.C. t 2601 et seq., Energy Supply end 
Environmental Coordination Act, 15 U.S.C. 
I 791 et saq~ Federal Power Act, 16 U.S.C. 
I 792 et seq., Department of Energy 
Organization Act, 4Z U.S.C. 17101 el ,oq .. 
E.O. 1W09, 42 FR 46267. 

Subpart A-General Provisions 

f 292. tot o.flnltfcms. 
(a) General rule. Term, defined In the 

Public UUllly Regulatory Policies Act of 
1978 (PURPA) shall have the same 
meaning for purposes of this part as they 
have under PURPA. unless further 
defined In this part. 

(b) Oefinitiom,. The following 
definitions apply for purposes of this 
part. 

(1) "Qualifying facility" means a 
cogen-eration facility or a small power 
production facilily which Is a qualifying 
facility under Subpart B of this part ol 
the Commission's regulations. 

(2) "Purchase" moans the purchase of 
electric energy or capacity or both from 
a qualifying facility by an electric utility. 

(3) "Sale" means the sale of eieclr!c 
energy or capacity or both by an electric 
utlllty to a qualifying feclllty. 

(4) "System emergency" means a 
condition on a utility's system which Is 
likely to result In Imminent significant 
disruption ohervice to customers or ls 
imminently ltkely to endanger life or 
property, 

(5) "Rate" means any price, rate, 
charge, or claHificallon made, 
demanded. observed or received with 
respect to the sale or purchase of 
electric energy or capacity, or any rule, 
regulation, or practice respecting any 
such rate. charge. or claasificeUon, and 
any contract 'pertaining to the sale or 
purchue of electric energy or capacity, 

(6} "Avolded costs" means the 
Incremental costa to an electric utility of 
electric energy or capacity or both 
which. bul for the purchaee from the 
qualifying facility or qualifying facilities, 
aw:h utility would generate Itself or 
purchase from another source. 

(7) '*lnterconnectlon coatau means the 
"'""°""ble coat: of connection. 
awitohlng, metering, tronsm!aslon. 
distribution, safety provision• and 
administrative costs Incurred by the 
electric utility direclly related lo the 
Installation and maintenance of the 
physical fac!lllles neceesary to permit 
Interconnected operation, wilh a 
qualifying facility, to lhe extent auch 
coat, are In exceSB of the correapondlng 
co,ta which the electric utility would 
have Incurred If It had not enga3ed In 
Interconnected operaUona. but Instead 

generated an equivalent amount of 
electric energy it.s8lf or purchased an 
equivalent amount of electric energy or 
capacity from olher oources. 
Interconnection coals do not include any 
cosls lncluded in the calculation of 
avoided costs. 

(8) "Supplementary power" means 
electric energy or capacity supplied by 
an electric utilily. regularly used by a 
qualifying facility in addition to that 
which the fecllily generates Itself. 

(9) "Back-up power" moans electric 
energy or capacity supplied by an 
electric uUl!ty to replace energy 
ordinarily generated by a facility's own 
generation equipment during an 
unscheduled outage of the facll!ty. 

(10) "Interruptible power" means 
electric energy or capacity supplied by 
an electric utility subject to Interruption 
by the electric utility under epecilled 
condition a. 

(11) "Maintenance power" means 
electric energy or capacity supplied by 
an electric utility during scheduled 
outages of the qualifying facility. 

Subpart B-[Reserved) 

Subpart c-Arrangements Between 
Electric Utilities and Qualifying 
Cogeneratlon and Small Power 
Production Facllltles Under Section 
210 or the Public Utility Regulatory 
Policies Act of 1978 

§ 292.301 Scope. 
(a) Applicability. This subpart applies 

to lhe regulation ol &ales and purchases 
between qualilying facilities and electric 
utilities. 

(bl Negotiated rates or terms. Nothing 
In this subpart: 

{ll Limits the authority of any electric 
utility or any qualifying facility to agree 
to a rate for any purchase. or terms or 
conditions relating lo any purchase. 
whlch differ from the rate or term• or 
conditions whlch would otherwlae be 
required by this subpart: or 

(2) Affects the validity of any contract 
enlered Into between a qualifying 
facility and en electric utllity for any 
punihaee. 

f 292.302 Avallabfllty ol etectrlc utlllty 
oyatem _, dat& 

(a) Applicability. (l) Except as 
provided In paragraph (a)(2) of this 
section. paragraph (b) applies to each 
electric utility, In any calendar year, if 
the total sales of electric energy by such 
utility for purposes other than resale 
exceeded 500 million kllowatt-hours 
during any calender year beginning after 
December 31, 1975, and before Iha 
immedla tely preceding calendar year, 

(2) Each utility having total aalea of 
electric energy for purposes other than 

resale of less than one billion kilowatt­
hours during any calendar year 
beginning after December 31, 1975. and 
before the Immediately preceding year, 
shall nol be subject to the provisions of 
this section until May 31, 1982. 

(b) General rule. To make available 
date from which avoided costs may be 
derived, not later than November 1, 
1980, May 31, 1982. and not leas often 
than every two years therearter, each 
regulated electric utility described in 
paragraph {a) of this section shall 
provide to Its State regulatory authority, 
and •hall maintain for public inspection. 
and each nonregulated electric utility 
described In paragraph (a) of this 
secUon shall maintain for public 
lnspecllon. the following data: 

(1) The estimated avoided cosl on the 
electric utility's system. solely-with 
respect lo the energy component. for 
various levels of purchases from 
qualifying facilities. Such levels of 
purchases shall be stated In blocks of 
not more than 100 megawatts for 
systems with peak demand of 1000 
megawatts or more, and in blocks 
equivalent to not more than 10 percent 
of the system peak demand for systems 
of less than 1000 megawatts. The 
avoided costs shall be stated on a centa 
per kilowatt-hour basis, during daily and 
seasonal peak and off-peak periods, by 
year, for the current calendar year and 
each of Iha next 5 years; 

(2) The electric utility's plan for the 
addition of capacity by amount and 
type, for purchases of firm energy and 
capacity, and for capacity retirements 
£or each year during the succeeding 10 
years: and 

(3) The estimated capacity costs al 
completion of the planned capacity 
addllions and planned capacity tU'lll 
purchases, on the basis of dollars per 
kilowatt, and the aseocla ted energy 
costs of each uni!. expressed In cents 
per kilowatt hour. These coots shall be 
expressed in terms of individual 
generating units and of Individual 
planned firm purchases. 

(cl Special ruls for small electric 
utilities. 

(11 Each electric uUllty (other than •nr 
electric utility to which paragraph (bl o 
thla section applies) shall, upon request 

{I) Provide comparable data to that 
required under paragraph (b) of this 
section to enable qualifying facilities to 
estimate the electric utility's avoided 
cosU for periods described In paragraph 
(b) o! thle section: or 

(ti) With regard to an electric utlllty 
which 11 legally obligated to obtain all 
lt1 raqultementa ror electric energy and 
capacity from another electric utility, 
provide the data of lt1 aupplylng utility 
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and the rates at which it cWT11n!ly 
purchases such energy and capacity, 

(2.) If any such eleolric ullllty falls to 
provide auch Information on request, the 
qualifying facllily may apply 10 the State 
regulatory authority (which haa 
ralemaklng authority over the electric 
ulllily) or the Commission for an order 
requlrlna that the lnforma!ion lie 
provided. 

(d) Substitution of a/t,,moiiw, metltocf. 
{1) Afler public notice in the area served 
by 1he electric utility. and slier 
opponunity for public commen~ 1111)' 
State regulatory authority may require 
(with respect to any eleclric utility over 
which ii has ratemaking authorlty), or 
any non•regulatecl electric ut!Uty may 
provide, data different than those which 
are otherwise required by this llec!ion If 
ii delermlnes that avoided cost& can be 
derived from such data. 

(21 Ani Stele regulatory authority 
(with rn,pect to any electric ut[lity over 
which ii has ratemaking authority! or 
nonregulsted utility which requires such 
different date shell notify the 
Commission within 30 days or making 
&uch determination. 

(e) Slate Rel'iew. {!) Any data 
submitled by an electric utility under 
this section shall be subject to review by 
!he State regulatory authority which has 
ralemaklng authority over such electric 
UliJlly. 

(2) In any such review. the electric 
u!illly has !he burden of comlns forward 
with justmcati<>n for its data. 

f 2112,303 Etecttlc utlllty obHgallona undor 
tl!Ja aubpart. 

(•) Obligation lo purchase from 
qualifying Jaci!ilies. Each electric utfllty 
shall purchase, in accordance w[th 
§ 292.304. any energy and capacl!y 
whlch Is made available lrom a 
qualllying facility: 

(l) Directly to the electric utilfty; or 
(2) Indirectly lo the electric utUlcy In 

accordanca with paragraph (d) of lhls 
section. 

{b) Obli11ation to sell to qualifying 
/acilitisa. Each electric ut!Uty shall tell 
to any qualifying facility, In accordance 
with i 292.305. any energy and capacity 
requested by the qualifying facility, 

(c) Obligation lo interoonnoct, (1) 
Subject lo paragraph {c)(2J of this 
aeclfon, any electric utility shall malm 
aueh lnterconneclions with w,y 
qualifyins facility as may be necessary 
to accomplish purchaeea or aaJ.,. Wider 
this subpart. The oblige lion to pay tor 
any interconnection costs shall be 
detennlned in aooordanoo with 
I Zll2,300. 

!Zl No electric utility is required lo 
Interconnect with any qualifying facility 
If. solely by reason of purchases or sales 

over the intorconnecUon. the electric 
ulility would become •ubject to 
regulalion •••public ullfily under Part 
I! of the Federal Power Act. 

(d) Transmis.,ian to other electric 
utllities. If a qualifying facility agrees. 
an electric utility which would 
otherwise be obligated to purchase 
energy or capacity from such qualifying 
facility may lran•mlt the energy or 
capacity 1o any other electric utility. 
Any electJ"ic utility lo whlch ouch energy 
or capacity la lran!llllltled shall purcha,e 
such energy or capacity 11110<!!' this 
subpart as If the qualifying facilfty were 
supplying energy or capacity directly to 
such electric utility. The rate for 
purchase by tl1e electric ut!llty to which 
such energy is Iran-med shall be 
adjusted up or down lo reflect line 
losses pursuanl lo § 29Z.304{eJ{4) and 
shall not Include any charges for 
transmls•lon 

{el Parallel operolio11. Each.electric 
utility shall offor to operale In parallel 
with a qualifying facllity. provided that 
the qualifying facility complies with any 
applicable standards established in 
accordance with § ZBZ,306, 

§ 292.304 Ralet for purw-. 
[a) Ra/es forpuroha,es. {1} Rates for 

purchases shall: 
(ll Be just and reasonable to the 

electric consumer of the electric utilily 
and in the public intwest; and 

fii] Nol dlscrlmlnale against qualifying 
cogeneratlon and amaU power 
production facilitlea. 

{2) Nothing In thls subpart requires 
any electric utility to pay more than the 
avoided cos!$ for purchaoes. 

(bl Relationship to avoided costs. (1) 
For purposes of thls paragraph, 11new 
capacity" meana any purchase from 
capacity of a quall.fying faclllty, 
co-nstruclion of which waa comnumced 
on ,nr after November O, 1918. 

{2) Subject lo paragraph {b){SJ of this 
section, a rate for purcliaaes aatislies the 
requirement& of paragraph (al ofthls 
•ection if the rate equala the avoided 
costs determined after conalderotion of 
the !actor& aet forth In paragraph (e) of 
lhls section 

(SJ A rate for purcl,asea (other than 
from new capacll}!) may ho loss th.an the 
avoided cost If the State regulatory 
aulhority (with respoct to any electric 
utility over which U ha• ratemaking 
1m1hority) or the nonregulaled electric 
utility determines thal II low,;rrate is 
consistenl with paragroph (•l of this 
section, and Is sufficient to encourage 
eogenera!lon and ,mall power 
production. 

(4) Rates for purchueo from new 
capacity shall ba ln accordance with 
paragraph {b)(2J or thla aectlon. 

regardless of whether the electric ullflty 
making such purchase• is 
simultaneously making•• to the 
qualifyina foclllty. 

(5) In the case In which the rates for 
purchases are based upon estimates of 
avoided costs over the specific teffll of 
the conlract or other legally enfon:eable 
obligallon. the tale• for auch purcha""• 
do not violate this subpart iJ the rate• 
for such purchases differ from avoided 
oosls al !he lime of delivery. 

(c) Standard rat,,• for purchases, (ti 
There shall be put into effecl (with 
respect to each electric utility! standard 
rates for purchases from qualifying 
facilities with • design capacity of 100 
kilowatts or less, 

(2) There mey be put into effect 
standard rates for purchasea from 
qunlifylng facilities with a design 
capacity of more than 100 kllowatui. 

(SJ The standard rates for purchue, 
under this paragraph: 

(I) Shall be conaistent with paragraphs 
fa) and (el or this section; and 

(Iii May differentiate amona 
qualifying facilttles using various 
technologle, on the basis of the supply 
characteristics of the differenl 
lechnologies. 

{d} Purchases "as available" or 
punmont 10 a Jeaally enforceable 
obligation, Each qualifying facility aha!l 
have the option either: 

(l) To provlde energy as the qualifying 
facility determines such energy lo be 
available for such purchaseS; in which• 
case the rotes for ouch purchases mall 
be based on the purchasing utllity's 
avoided coslll <:!llculated at the !lme of 
delivery; or 

{2} To provide energy or capacity 
pursuont to a legally enforceable 
obligation for the delivery of energy or 
capacity over a specified term, In whlcb 
case the roles Cor such purchasea shall. 
et the option of the quallfying fac!Uty 
exercl$ed prior lo the beginnina of the 
specified term. be based on either: 

Ill The avoided cosui calculated at th• 
lime of delh,ery: or 

(Ill The avoided coats calculated et 
!he time the obligation ta Incurred. 

(e) Faolol'B affecting rates for 
purchases. In determining avoided coal8, 
!he rollowlng faotol'!I •hall, to the ext,nl 
practicable, be taken Into account: 

(1) The data provided pUM1uant to 
I 2112'llll2(b), (c), or [dJ. lncludlna St.ate 
review of any such datai 

(2) The availability of ,:apacity or 
energy from a qualifying facility during 
the system dally and &easonal peak 
periods. Including: 

[!) The ab!Uty of the utility to dispatch 
the qualifying facility; 

(U) The expected or demonstrated 
reUab111ty or the qualifying facility: 
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(iii) Tha term• or any conttact or other 
lesally enforceable obligation, lncludlll8 
the duration oCthe <lbligaUon, 
lermlna!!on notice requirement and 
aanctlona for non-compliance: 

(iv) The extent to which scheduled 
outases of the qualJ!yins facll!ty can be 
usefully coordinated with scheduled 
outages of the utlllty'a facillttea: 

(v) The usefulness of energy and 
capacity supplfed from a quali!ylns 
facility during system eme111enclea. 
Including l!a ability to separate Its load 
from Its generation: 

(vi) The Individual and aggregate 
value of energy and capacity &om 
quallfyl"8 facilities Ol1 the electric 
utility'• system: and 

(vii)Tbe smaller capacity Increments 
and the shorter lead time• available 
with addltlane of capacity &om 
qualllyins facilltlea: and 

(3) The relatlonahlp or the availability 
of energy or capacity from the quaU!yins 
facility &a derived In-paragraph (e)(2) of 
this eectlon. lo the ability of the electric 
utility to avoid coots, lltcludlngthe 
deferral of capacity additions and the 
reduction cf fossil fuel 1180: and 

(4) The costs or savlnga rtiaoltillg from 
vatiatlon& In line losse& &om those that 
would have existed In the absence or 
purchasee &om a qualifying facility, If 
the purcha,lng electric utility generated 
an equivalent amount of energy Itself or 
purchased an equivalent amount of 
electric energy or capacity. 

(f) Periods during which purohasea 
not required. 

[tJ AJ1Y electric utility which gives 
notice pursuant lo paragraph (f){2J of 
thia eection will not be required \o 
purchase electric energy or capacil:y 
during any period during which, due tn 
operational clrcumatances, purchase• 
from qualifylnll facllllles will result In 
coats greater tfum those which the utility 
would Incur If If did not make such 
purchases, but Instead generated an 
equivalent amount of ecel'8)'1tself. 

(2) Any electric uUlity seeking lo 
Invoke paragraph (1)(1) of 1h11 section 
must noU!y, in acccrd.ance with 
applicable State law or regidatlon. each 
affected qualifyi"8 facility In lime for 
the qualifylll8 facility to cease the 
delivery of energy or capaoity to the 
electric ulillty. 

(3) Any eleclrle utility which rails to 
comply with the provisions of paragraph 
(f)(Z) of Oils section wUl be required to 
pay the aame rate for such purohase of 
energy or capacity•• would be required 
bad the period described In paragraph 
(1)(1) of thla section not occurred. 

(4) A claim by an elecl?ic utility tha1 
such a perlod has occurred or will occur 
lnubject lo auch verlflcaUon by its 
Stale ragulatory autborJty •• tho State 

regulatory authority detennlnea 
neces&ary or appropriate, ellher before 
or after the occurrence. 

I tff.3C15 Rlltil1 fof ..,.._ 
(a) General rules. (1) Rates for aales: 
(l) Shall be Just and reasonable and In 

the public inlerear. and 
(HJ Shall not dlscrhn!nate against any 

qualifylll8 facility In comparison to rates 
for safes lo other customers served by 
the electric utility. 

(Z) Rates for sale& which are baaed on 
accurate data and consistent 
syslemwide costing principles shall not 
be considered to dlscrlmlnate against 
any qualifylll8 facility to the extent that 
such rates apply to the utility's other 
customers with similar load or other 
ccst-rela1ed cheracterlstlca. 

(bl Addilional Services lo be Provided 
to Qualifying Facilities, (t) Upon 
request of a quallrytng facility, each 
electric utility shall provide: 

(I} Supplementary power: 
(ii) Back-up power: 
(!ill Maintenance power: aud 
(Iv) Interruptible power. 
(2) The Slate regulatory authorJty 

(with respect to any electric u!!lity over 
wblch ii has ratemaldng authority) and 
the Commission [with respect lo any 
nonregulated electric utility) may waive 
any requirement of paragraph [bJ(l) of 
Ibis section If, after notice In the area 
served by the electric utility and. after 
epportunity for public comment. the 
electric utility demon&lrales end the 
State regulatory authority or the 
Commission, as the case may be, flnde 
that compliance with such requirement 
will: 

(I) Impair the electric utility's ability 
to render adequate service to !ts 
cuetomersi or 

(Ill Place an undue burden on the 
electric utlllty. 

(c)Jlatesfor soles of back-up and 
tnairitenance power. The rate far salea 
of back-up power or maintenance 
power: 

(t) shall not be based upon en 
assumption (unless auppqrted by factual 
data] that farced outage• or other 
reductiom, ln electric Olllpul by all 
qualifying facilllles on an •lectrtc 
utU!ty'e system will occur 
almu)taneously, or during the system 
peak. or both: and 

(2) shall take Into account t11eextent 
to which scheduled outages of the 
qualif,Yl"8 facilities can be uaefully 
coordinated with scheduled outagea of 
the utility's facllltles. 

I n:uoe lnterconnec!IOII cost.. 
(a) Obligation lo pay. Each qualifyill8 

faclllty shall be obligated to pay any 
tnle=nnocllon caata which the State 

regulatory authority (with respect to any 
electric utility over which it has 
ralemaklng authority) or nontegulated 
electric utility may assess against the 
guelifyins facility on a 
nondlscrlmjnatory basis with respect to 
other customers with similar load 
characlerlstlcs. 

(b) Reimbursement of interconneclion 
costs. Each State regulatory authority 
(with respect to any electric utility over 
which II has ratemakins authority) an~ 
nonregulated utility shall determine the 
manner for payments of Interconnection 
costs, which may include reimbursement 
over a reasonable period of time. 

f 292.307 Syttem omergencleo. 
(al Qualifyins facility obligation ta 

provide power during system 
emersencies. A qualifying facility shell 
be required to provide energy or 
oapecll:y lo an electric utillly during a 
!IY&lem emergency only lo the extenl: 

(1) Provided by agreement between 
such qualifying facility and electric 
utility: or 

(2) Ordered under section ZOZ(c) of the 
Federal Power Act. 

(bl Discontinuance of purchases and 
soles during system emergencies. During 
any aystem emergency, an electric utility 
may discontinue: 

(1) Purchases from a qualifying facility 
lf such purchases would contribute to 
such.emergency: and 

(Z) Sales lo a qualifying facility, 
provided that such discontinuance is on 
e nondiscrlmifiatory basls. 

§ ~309 Standards far operating 
reltablllty, 

Ally State regulatory authority (with 
respect to any electric utility over which 
it has ralemakins authority) or 
nonregulaled electric utility may 
establish reasonable standards to 
en,ure •Y•l•m safety and rellablllty of 
Interconnected operations. Such 
atsnderd• may be recommended by any 
electric utillty, any qualifying facility, or 
any other person. If any State regulatory 
authority (with respecl ta any electric 
utility over which It has ratemaking 
authority) or nonregulated electric ulility 
establishes such standards. it ,hall 
specify the need fot such Slandurds on 
the basis of system safety and 
reliability. 

SUbpart D-lmplementatlon 

f 292.401 lmplemen!1t1on by Stot• 
Nlillll•to,y autllorltlH and nonregulated 
llloclrtC uflllffu. 

(a] State resulatoryauthorities, Not 
later than one year arter these rules take 
effect. each State regulatory authority 
ahalL afler notice and an opportunity for 
public hearing. commence 
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rmplementaUon or Subpart C [other than 
i 292.302 thereof). Such Implementation 
may consist of the lttuance of 
regulation,, an undertaking to resolve 
disputes between qualifying facllltles 
and electric utilttles arising under 
Subpart C, or eny other action 
reasonably de•lgned !o Implement sucl, 
subpart (other !han I 292,30Z theN!of), 

(b) Nonreauloled electric uli!ilies, Nol 
l•ter than one year after the•• rules take 
effect, each nonregulated electric utility 
shall, after notice and an oppot1unlty for 
public hearing, commence 
implementation of Subparl C (other than 
§ 292.302 thereof). Such implementation 
may consisl of the issuance of 
regulations, an undet1aking to comply 
with Subpart C, or any other acllon 
reasonably designed lo Implement ouch 
subpart (other than § 292.302 thereof). 

(c) Reporting requirement Nol Inter 
than one year efter these rules take 
effect, each State regulatory authority 
and nonregualed electric utility shall file 
with the Commhation a report descrlbins 
the manner in which It wiU implement 
Subpart C [other than § 292.802 thereof). 

I 292.402 lmpltmentatlon of C111rtoln 
t11ponlng roqutnmenla. 

Any electric utility which !alb lo 
comply with the requirements of 
§ 282.302{b) shall be subject to !he same 
penalties to which it may be aubjected 
for failure to comply with the 
requirements of the Commission's 
regulations Issued under section 133 of 
PURPA. 

§ H2.40$ W1tvo,.._ 
fa] State regulatory oulhorlly and 

nonreyulated electric uWlty waivers. 
Any Slate regulatory authorUy (with 
re,pect to any electric utility over which 
it has ratemaklng authority} or 
nonreguleted electric utility may, after 
public notice In the area served by the 
electric utility, apply !or a waiver from 
Iha application of any of the 
requirements of Subpart C [other than 
I 292,302 thereof). 

{h) Commission aclian, The 
Commission will grant such e wavier 
only If an applicant under parasraph {a] 
of lhi, section demoru,trstes that 
compliance With any of the 
requirements of Subpart C Is not 
necessary to encourage cogeneraUon 
and small power production and la not 
otherwise required under section 210 of 
l'URPA. 

Subpart F-Exempllon of Qualllylng 
Small Pcwer Pl'Oducllon Facllltlfl. and 
Cogeneratlon Faclll!lee from Certain 
Federal and State I.aw• and 
Reflulatlona 

I n2.eo1 Ellfm,tton to qualllylng 
f•clllflea lrOm tlle'Fldefat P-Act. 

{al Applicability, This eectlon appl!H 
to: 

(1) qualifying cogenerat!on factlitleu; 
and 

(2) qualifying amall power production 
facilities wlrlcb have a powet' 
production capacity which does not 
exceed 30 .megowalls, 

[b) GeneroJ rule. Any qualifying 
facility des,cribed ln paragraph ta} shall 
be exempt from all ilectlons of the 
Federal Power Act. except: 

{1] Sections 1-30: 
(2) Sections 202[c), 210. 211, and 212; 
(3) Section,, 30li(c): and 
(4) Any necessary enforcement 

provfslon of Part Ul with regard to the 
section• U&ted tn paragraph• (bJ (1), (2) 
and (3) of lhla section, 

1 H2.ffl lh*"'f'flon to quatll)'lfll 
fwcltlt!N from lh• Public utlllty Holding 
Company Act and Hrtaln State lllw and 
fllllUIIIUOn. 

(al App!lcability. This eectlon applies 
to uny qualifying CacilJ!y described tn 
J 39Z.601(a), end to any qualifying small 
power production facility with a power 
production capacity over 3-0 megawal!a 
if such facility produce• electric energy 
eolely by the ..., of blomaaa as • 
primary energy source. 

(bl Exemption from the Public Utility 
Holding Company Act of 1113S, A 
qualifying facility described In 
paragraph (al shell not be conaldered to 
be an "electric utility company" a& 
defined In section 2(a)(3) of the Public 
Utility Holding Company Act of 1935, 15 
U.S.C, 79b(a)(3], 

(c] Exemption from certain Stale law 
Olid regulation. 

(1) Any qualifying facility shal! be 
exempted [except as pro11ided in 
paragraph (c)(2)] of this section from 
State law or regulation respectlng: 

(I) The ratea of electric utllllles; and 
(Ill The financial and organizational 

N:gulatlon of eleclrlc utilities, 
(2) A qualifying faclllly may not bit­

exempted from Stale law and regulation 
hnplementlng Subpart C. 

(3) Upon requeat of a State regulatory 
authority or nonregulated electric utility, 
the Commi,sion may consider e 
limitation on the exemptions specified In 
subparagraph {l), 

[4) Upon requoel of any peraon, the 
Commiaalon may determine whether a 

quollFylng facility la exempt from e 
perllcular Stale law or regulation. ....... ....,,,, ___ ""') _ _. __ 

241.28 Wednesday, April 9, 1980 
~--:-= .... ~-~----,: .. _ ::..::.. 

18 CFR Part 292 

(lloQkel No, AM79-55J 

Rates and Emmpllons for OuaUfyln9 
Small Power Produeflon and 
Cogeneratlon f'llcllllles; Correotlcm 

/\prO 3, 19/lO, 
AOENCV! Federal Energy Regulatory 
Commission. DOE. 
ACTION: E!Tahnn notice. 

&IIMMAllr. This notice contains a 
correcUon of § 292.302 (a) and [bJ of the 
Fed era I Energy R•81«• tory 
Commission's final regulations: 
FOR fV!'tTHltR IIIFO/lMATION CONTACT: 

Deborah Gottheil. Office of the Ceneral 
Counsel, Federal Energy Regulatory 
Commission, 825 North Cepi!o1 Street, 
NE.. Wasbtngton, D.C. 20426 (202) 357-
8000. 

$UPPL£MEHTAAV INYORMATIOH: In the 
l'ede1'3l Energy Regulatory 
Commission's Ftnai Regulations, issued 
February 19, 1980, entitled Regulations 
Under Section 210 of lhe Publle IJUlity 
~gulatory Policies Act ofl97ll (45 FR 
12214. February 25, 1980), at 45 FR 1223-!, 
In § 292,302 (a) and [bj, the :eference to 
May 31. 1982 ahould be. changed to Ju.,e 
30, 1932. This revision will accurately 
ear:y 01.:! ~l.;e C'1,m;;nis:s:c:fs tr:!c:'ll. a 'l 
rt!a~c'.:! L'1 the p:~Jmbte to the ru!!?. to 
•~confor;i1 to the- da-tr.s re{lU!ti:d by the 

Corr.missfon's reg1~!utic;:s implemt!f~tin;J 
section 133 of PUP.PA," 
Kenoet!i F, Plumb, 
Secreiar;. 
{fR Ooc. e::i-1u:&a 'fikd t--8-6C. c. 1$ •ml 
IUUJHG COOE 14$0,-,3$--lil 
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IN THE MATTER OF THE INVESTIGA'J'ION ) 
OF THE IMPLEMENTATION OF CERTAIN ) 
REQUIREMENTS OF TITLE II OF THE ) 
PUBLIC UTILITIES REGULATORY POLICY ) 
ACT OF 1971\R~GARDING COGENERATI0N) 
AND SMALL POWER PRODUCTION. ) 

DECISION AND ORDE.R 

(F-3365) 

section 210 of the Public Utilities Regulatory Policy Act 
of 1978 (PURPA) establishes certain standards for the encourage­
ment of cogeneration and small power production. Section 210(a) 
requires the Federal Energy Regulatory Commission (FERC) to pre­
scribe rules requiring electric utilities to offer to sell 
ele.ctric energy to qualifying cogeneration- 1tnd small power pro­
duction facilities and to offer to purchase electric energy 
from such facilities. The FERC is also required to .promulgate 
rutes establishing a minimum reliability requirement for qualify­
ing facilities and for emergency electrical service tcJ those 
facilities. Seqtion 210(a) prohibits the FERC from authorizing 
a qualifying facility to make any sale tor purposes other than 
resale. ' 

Section 210(b) provides general standards for establish­
ing rates for purchases of electrical energy by a utility from 
a qualifying facility. Such rates are required to be just and 
reasonable to the electric utility electric consumers, in the 
public interest, and non-discriminatory as between qualifying 
facilities. That section also sets a ceiling for rates for 
purchases at the incremental cost to the electric utility of 
alterriative electric energy. Similarly, Section 210(c) sets·­
general standards for establishing rates for sales of electric ... 
energy by utilities to qualifying facilities. Such rates must 
be just and reasonable, in the public interest, and non­
discriminatory. 

Rules promulgated by the FERC implementing Section 210 of 
PURPA are found at 18 C.F.R. Section 292. Subpart A establishes 
General Provisions for implementing the statute. Subpart B 
establishes criteria for determining the qualification of small 
power producing facilities and cogcneration facilities. Sub­
part C establishes rules for arrangements bet~etn electric 
utilities and qualifying facilities. Subpart D provides for 
the implementation of the FERC's rules by state regulatory . 
authorities. Subparts E and F establish rules for the exemption 
of certain qualifying facilities from other federal laws. 
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This docket was commenced pursuant to 18 C.F.R. Section 
292.401, which requires state regulatory authorities to imple­
ment the provisions of Sections 292.303-30S. Pursuant to that 
requirement, the Commission entered its Order for Investigation 
in this docket on October 31, 1980. Under the terms of that 
Order, Commission Staff was authorized and directed to. investi­
gate how the FERC's rules on cogeneration and small power pro­
duction should be implemented. On November 24, 1981, the 
Commission entered its Order for and Notice of Procedural 
Schedule here'in.\establishing a time for intervention, and setting 
a schedule for the filing of testimony and exhibits by all 
parties and a time and place for ·bearing. An Order granting 
the petition to intervene of the Little River Lumber Ccrnipany 
was entered by the Commission on December 8, 1981. Public hear­
ings were commenced in Pierre on January 6, 1982. Testimony and 
exhibits were presented by Commission Staff, Black Hills Power 
and Light Company (BHP&L), Northwestern Public Service Company 
(NWPS), Northern States Power Company (NSPL Montana-Dakota 
Utilities Company (1IDU) and Otter Tail Power--{:ornpany (OTP). 
Following the hearing, briefs or position statements were 
filed by Staff, Montana-Dakota Ut:f.lities Company, Northwestern 
Public Service Company and Northern States Power Company. Based 
on the testimony and evidence presented at hearing, the br·iefs 
and position statements filed by the parties, and arguments 
of counsel, the Commission makes the following: , 

FINDINGS OF FACT 

I. 

STAFF POSITION 

Staff's position was presented through the testimony and 
exhibits of Luis C. Bernal of Whitfield A. Russell and 
Associates. Mr. Bernal testified that cost-effective cogenera- · 
tion and small power production can reduce the nation's 
dependence on foreign oil and its use of non-renewable domestic 
fuel. He further testified that in his opinion, the FERC's 
regulations are intended to stimulate an increase in the number 
o·f cogeneration and small power production facilities for the 
purpose of lessening dependence on oil and reducing tbe cost 
of electricity. Mr. Bernal testified that cost-effective 
generation and small power production can also reduce the ne.ed 
for electric utilities to raise capital to finance new genera­
tion and transmission facilities, and can reduce the environ­
mental impact of fossil fuel burning. 
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In his recommendations for the design of rates for pur­
chases from qualifying facilities (QF), Mr. Bernal proposed that 
the electric utilities and qualifying facil"ities should be 
encouraged to ·agree on contractual rates with.minimum Commis­
sion intervention. Such an approach, he testified, will reduce 
the regulatory burden on the QF, the utility, and the Commis­
sion. He recommended that the contracts contain a provision 
making the Commission the final arbiter as to any disagreements ~ 
about the reasonableness of rates, terms or conditions set by 
the contract~ 'i!e recommended that complaint proceedings before 
the Commission be established as the best vehicle for resolving 
any contractual disputes between utilities and QF's. 

Mr. Bernal's recommendations differentiate between two 
types of contracts for purchases by electric utilities, 'long­
term contracts and short-term contracts. These two types of 
contracts are based on different considerations. Mr. Bernal 
testified that short-term contracts should reflect cost savings 
realized by the utilities' avoided higher· cos"'f of fuel mix 
peaking generation. As he pointed out, in the sho·rt-term, the 
generation provided by a QF "increases the probability" ths.t 
the utility can meet its daily load with less expensive fuel 
cost generation and especially during the on-peak hours. He 
further noted that such generation also increases the utility's 
reliability in the short-term by providing increased overall 
system capacity. He recommended, therefore, that short-term 
contracts include capacity credits based upon the cost of the 
utility's installed turbine peaking generation, unless the 
utility can show there are no avoided capacity costs. 

Mr. Bernal proposed that long-term contracts, i, e., con­
tracts of 10 years' duration or longer, should include capacity 
credits based upon the avoided cost of base load generation. 
He recommended against adjustments to the capacity credit. over 
the life of the contract. Mr. Bernal testified that the 
generation that a QF provides can change the long-run future 
load which must be met by the utilities' generating system. 
Thus, the added capacity provided by the QF increases the 
probability that the electric utility can alter its c6nstruction 
schedule so as to cancel or defer planned generating additions, 
scale down the size of future plant additions, or reduce its 
firm purchase commitments. Witness Bernal further testified 
that the capacity credit included in the long-term contracts 
should be applied to the average KW provided by the QF during 
the on-peak hours of each month. 

Mr. Bernal testified that the energy credit included in 
long-term and short-term contracts should be based on the 
average of the expected hourly incremental avoided costs 
calculated over the hours in the appropriate peak and off-peak 
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hours as defined by the utility. He recommended that the:QF 
be paid according to its contribution of kilowatt hours during 
each ·of the .periods. Witness Bernal recommended that the off­
peak and on-peak periods re~lected in the ~nergy credit. be con­
sistent with the periods reported in the utility's filing with 
the FERC under PURPA Section 133, · 

B. Standard Rates 

Witness Be;rnal recommended, as required by PURPA, that 
standard rate~ Be developed for purchases from QF's with a design 
capacity of 100 KW or less. 

C. Interconnection Costs 

Witness Bernal testified that interconnection facility costs 
should be borne by theQF on a levelized basis over the life of 
the interconnection facility. He further testified that appro­
priate safety and/or disconnecting equipments'hould also be 
installed and controlled by the utility and paid for by the QF, 
He testified such equipment is necessary to prevent backfeeding 
on the system during ma~ntenance or repair work on the utility's 
system. 

i 
D. Emergency, Backup and Supplementary Power 

Witness Bernal testified that rates charged by the utility 
to QF's for emergency, backup or supplementary power should not 
exceed the capacity or energy credits collected for each period. 

II. 

NORTHERN STATES POWER COMPANY POSITION 

A. Contractual Rates for Purchases 

Northern States Power Company (NSP) presented testimony 
through Witness Dennis L. Platteter. Mr. Platteter agreed with 
Staff Witness Bernal's reconunendation that the Conunission main­
tain a role of minimum intervention in negotiated agreements 
between QF' s and utilities on purchase rates, limited to a role· 
of settling contractual disputes between utilities·and QF's. 

Although Mr. Platteter agreed with Staff Witness Bernal's 
recommendation that both long-term and short-term contracts 
should be made available to QF's, he testified against Mr. 
Bernal' s reconunendation that shor·t-term contracts should con­
tain capacity payments based on a combustion turbine peaking 
unit cost. Mr. Platteter testified that they may not be.the 
avoided capacity costs for the particular qualifying facility. 
~Ir. Platteter testified that each utility should be given the 
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opportunity to determine its own avoided capacity costs depend­
ing on its own unique generation mix. 

Company Witness Platteter also disagreed with Mr. Bernal' s 
testimony that PURPA Section 133 information should be the sole 
basis of information for determining capacity credits. He 
pointed out that with the likelihood of the Department of Energy 
being dismantled, such information may not be available. He ~ 
also disagreed,with Mr. Bernal's reconunendation that average 
monthly KW b~ ooed as the basis for capacity credits. Witness 
Platteter recommended tbat such credits be based upon actual 
capacity displaced. 

Mr. Platteter further found fault with Staff Witness 
Bernal's recommended basis for determining energy credits. 
Although Mr. Platteter agreed generally that avoided energy 
payments might be based on system incremental energy costs, 
he suggested that the appropriate energy cost may be different 
depending on whether or not any associated ·capacity credit is 
gi'ven to the qualifying facility and also the basis of the 
avoided cost determination. He recommended that the Commission 
not set any general requirements for the proper basis for 
avoided energy payments. 

Mr. Platteter expressed one final point of disagreemen.t 
with Staff over the linking of sales.rates with purchase rates. 
Mr. Platteter testified that the cost of'-eiliergency, backup and 
supplementary power are a part of the utility's retail tartff 
structure and are not, therefore, necessarily related in any 
way to avoided costs. Instead, he testified that the appro­
priate retail rate for emergency, backup and supplementary power 
be applied to qualifying facilities. 

B. Standard Rates 

Mr. Platteter also generally supported Witness Bernal's 
recommendation that standard rates be established for QF''s 
of 100 KW or less. He testified that for such small-'QF;s, the 
output may not be sufficient to justify the expense of a· 
negotiated rate. Again, Mr. Platteter urged the Commission to 
take a minimal role in setting standard rates for small QF's 
and favored placing on the utility the burden to develop rates 
appropriate to its system. He noted that any such rates would 
have to be submitted to the Commission for its final approval. 

III. 

NORTHWESTERN PUBLIC SERVICE COMPANY POSITION 

Northwestern Public Service Company (NWPS) presented 
testimony through Witness Dale E. Jepsen, Mr. Jepsen testified 
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that because of the Company's adequate capacity position, both 
short-term and long-term, NWPS will not likely be in a position 
to buy energy or capacity from a Qll\. He testified that the 
Company's generation and transmission system are "essentially 
complete" . through the early 1990 's, and that the availability 
of capacity from QF'·s· would not reduce NWPS' need to raise 

. capital to finance future generation plant and transmission. 
line additions. He concluded, therefore, that QF's cannot 
reduce the Company's capital needs until such sources effectively ,,; 
replace part or all of a major transmission or generation 
project. \ ) 

IV. 

MONTANA-DAKOTA UTILITIES COMPANY 

Montana-Dakota Utilities Company (MDU) presented testimony 
through Witness Gary L. Paulsen. Mr, P:rnlsen testified that 
for purposes of determining rates for purchases of QF's., he 
considered "avoided costs" to mean "the incremental costs to 
MDU of electric energy or capacity, or both which, but for the 
purchase from the qualifying facility ... MDU would generate 
itself or purchase from the Midwestern Area Power Pool ,,. 
Mr. Paulsen differentiated between these avoided costs which 
MDU proposes to recognize for small QF's., .. apd ..... ,t];i.ose the Company 
proposes to recognize to large QF's. Small QF's are those 
with an output of less than 100 KW; large QF' s are those with 
any greater capacity. 

A. Contractual Rates for Purc~ases 

Mr. Paulsen took issue with a number of Staff Witness 
Bernal' s recommendations.. Mr.· Paulsen-disagreed· with· Mr,· 
aernal's recommendation that capacity payments should be 
included in short-term contracts. Mr. Paulsen testified that 
the short-term avoided costs described by Mr. Bernal relate 
to energy, not capacity, and that, therefore, avoided· capacity 
costs are· not applicable to short-term contracts, In support 
of that position, he quoted certain sections from the· FERC's 
Order No. 69 in Docket RM79-$5 which established the final 
rules for cogeneration and small power production. Mr, Paul.sen 
read the FERC's Order to allow avoided capacity costs to be 
included in contracts only i{ capacity can be avoided. Mr. 
Paulsen stated MDU's position to be that avoided energy costs 
should be provided to those QF's that provide energy only, 
and that capacity payments would be paid to those QF' s, regard­
less of size, who meet the Company's reliability requirements. 

~ ( I I 
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Mr. Paulsen also disagreed with -Mr. Bernal' s recommendation 
that PURPA Section 133 data be used to calculate avoided capacity 
costs. He pointed out that the purpose fo~ which Section 133 
data is being provided is not necessarily the same as required 
to calcu-late Section ,210 avoided costs. Mr·; Paulsen also dis­
agreed with Mr. Bernal' s recommendation that capacity costs be 
paid on an average KW basis. He pointed out that MDU is pro-
posing to pay avoided capacity c.usts based on a maximum demonstrated 
capacity, provided the 65% capacity factor requirement (dis- ~ 
cussed in Section B, .infra) is met. He testified that if 
capacity cost's l.re paid only on an average KW, the QF would 
not receive payment for all capacity actually avoided. 

Mr. Paulsen disputed Mr. Bernal's testimony that all 
avoided energy.costs be based on system incremental costs. To 
do so, he testified, would in some cases overstate avoided 
costs, contrary to FERC rules limitJ.ng rates for purchases to 
a utility's avoided costs. He testified that a QF which 
supplies energy only and does not defer capacity should receive 
purchase rates based on ·system incremental costs as those 
costs are actually avoided. However, wher.e a QF also quali­
fies for avoided capacity payments, Mr. Paulsen testified, the 
avoided energy costs should be based on the cost of the energy 
which would have been produced by the same deferred capacity. 
Otherwise, avoided capacity costs would be paid on a base load 
unit while avoided energy costs (if based on system incremental 
costs) would include fuel costs for inte:trin-e.diate and peaking 
generation. Mr. Paulsen again referred to FERC Order No. 69 
which he claimed prohibited Mr. Bernal's proposed system incre­
mental cost recommendation. 

8. Standard Rates. 

Mr. Paulsen testified that MDU proposes to offer to small 
QF's three purchase rate options: Non-firm energy purchases, 
non-time differentiated; non-firm energy purchases, time 
differentiated; and firm energy purchases. Time-differentiated 
rates would reflect on and off-peak hours. Non-time differen­
tiated rates would not reflect the time of purchase as bEitween 
on and o·ff-peak hours .. Only those small QF's which meet 
specified dependability qualifications would be eligible to 
receive firm purchase rates, which include avoided capacity 
cost payments. Mr .. Paulsen testified that his analysis deter­
mined that purchases from small QF's would not result in any 
avoided.distribution or transmission costs to the MDU system. 
He concluded, therefore, that the only factors includable in 
avoided energy costs to small QF's are avoided fuel costs and 
avoided variable operation and maintenance expenses associated 
with the avoided fuel costs. 
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Witness Paulsen determined avoided energy costs for non­
firm purchases by examining MDU's non-firm sales, non-firm pur­
chases and MDU's own generation, which are·the sources of 
energy which wquld be displaced by purchases from small QF's. 
He testified that intermediate and peaking units would be the 
most common source of displaced energy, except that during 
off-peak hours, base load units would also become the source 
of displaced energy. Mr. Paulsen further testified that MDU 
had developed its incremental energy costs by developing a .,; 
system dispatch for the year 1982 which was based on .MDU's 
internal gene\ration and its probable MAPP purchases. He 
noted that MAPP purchases generally displace peaking generation 
and not intermediate or base load generation. 

Mr. Paulsen testified that MDU's estimated average,.energy 
costs for firm purchases were based on the Antelope Valley 
Station No:-----Z-unit. The rate for firm purchases from a small 
QF are calculated on the avoided capacity costs of a base 
load unit and the avoided energy costs of the same unit. Mr. 
Paulsen also testified that in order for a small QF to qualify 
as a firm supplier, it should deliver energy at a 65% capacity 
factor on-peak and supply energy during the Company's seasonal 
peak. The 65% figure was based on the. minimum capacity factor 
of 65% of most base load generating units, 

Mr. Paulsen testified that capacity costs should be paid 
to firm suppliers because firm suppliers,,w;t:'l.•l enable the Com­
pany to avoid some future capacity. Although MDU does not 
anticipate any_capacity deficiencies until 1983 and does not 
plan adding additional capacity until 1985, Mr. Paulsen testi­
fied that the Company was willing· to include capacity credits 
in firm purchase rates immediately in order to encou.rage small 
power production and cogeneration. 

Mr. Paulsen testified that he calculated MDU's avoided 
capacity costs based on the cost·o:i: the Antelope Valley 
Station No. 2, the next major generating unit addition. to 
MDU's system. The avoided costs reflect avoided capital costs, 
avoided fixed operation and maintenance expenses, and avoided 
fuel.inventory, where applicable. The actual avoided capacity 
costs paid to a QF will be.calculated by applying an appropriate 
discount factor to ensure that the purchase rate reflects only 
MDU' s actual avoided costs. · 

c. Interconnection Costs 

Mr. Paulsen testified that, in accordance with the FERC 
rules, small QF's should bear the full cost of providing a 
safe and reliable interconnection with the company. He testi­
fied that the utility and its ratepayers should not have to 
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bear the burden of financing interconnection costs. Mr. Paulsen 
disagreed, however, with Mr. Bernal's testimony that the cost 
of interconnection facilities should be levelized over the 
life of the fa:cili ty. He pointed out that in a case where 
MDU has to finance the interconnection costs a:nd the QF 
defaults, the unpaid portion of the interconnection facility 
would then have to be absorbed by MDU's ratepayers. 

\ \ v. 
BLACK HILLS POWER AND LIGHT COMPANY'S POSITION 

Black Hills Power and Light Company presented testimony 
through Witnesses W. R. Chaney and Dan Landguth. 

Witness Lanrlguth presented the results of a survey of 
BHP&L' s industrial custo1ners conducted to ascertain their 
inteiest in cogen.eration. Of those customers, only 2 sawrnill 
customers indicated interest in using their waste products for 
possible cogeneration. Mr. Landguth testified that BHP&L 
considers cogeneration to be "very limited" in the Company's 
service territory at this time. 

Witness ChA.ney disagreed with Staff .. .W;i.,:tness Bernal' s 
recommendations (1) that capacity cr.,diti:r"'tie·included in both 
short-term and long-.term contracts, ( 2) that capacity credits 
for long-term contracts be based on the avoided costs of base 
load generation, and (3) that rates for sales for backup, 
emergency, and supplementary power shouJd not exceed capacity 
and energy credits included in rates for purchases, 

A. Contractual Rates for Purchases 

Mr. Chaney first argued that Mr. Bernal's testimony on 
these three points was contrary to FERC rules found at 18 C.F.R. 
Section 292.304 regarding rates for purchase and at Section 
292.305 regarding rates for sales. Mr. Chaney testified ·that 
Mr. Bernal's recommendations violate the standards of these 
sections that rates for purchases and sales be non-discrimina­
tory, and that rates for purchases not exce·ed the utility's 
avoided costs. 

Mr. Chaney further testified that Mr. Bernal's inclusion 
of capacity credits in short-term contracts would require a 
utility to pay for deferred capacity when no capacity costs 
had been avoided. He testified that the installed cost 
associated with peaking generation is fixed and will not be 
avoided as a result of purchasing power and energy from a QF 
on a short-term basis. 
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Mr. Chaney criticized Mr. Bernal's recommendation that 
long-term capacity credits be based on the avoided costs of 
base load generation, and that the capacity credits be undisturbed 
over the life of the contract. Mr. Chaney ·testified that under 
Mr. Bernal.' s proposal utilities would be required to pay an 
energy credit based on the avoided costs of energy bot~ on-peak 
and off-peak, while at the same time it would be required to 
pay a capacity credit based on the avoided cost of base load 
capacity. He testified that the basis of the capacity 
credit (i.e., base load) must be the same as the basis of ,.; 
the energy cre>Ai'i:, Mr. Chaney al.so testified that capacity 
credits should only be given at such time as costs have 
actually been avoided. Otherwise, · the utility's existing 
customers would be required to pay for cogenerated power in 
advance of the time avoided costs are actually realized by 
the company. 

Finally, Mr. Chaney disagreed with Witness Bernal's 
recommendation that rates for sales of emergeffcy, backup and 
supplementary power to QF's not exceed the energy or capacity 
credits collected for each period. Mr. Chaney testified that 
such rate treatment would be discriminatory as it is contrary 
to the basi.s upon which· other rates of the utility are designed. 
Instead, he testified that such rates sho.uld. be based on the 
considerations of cost used in developin'g"''t'ne'· utility's basic 
r.ate structure. 

V!. 

COMMISSION FINDINGS 

A. Contractual Rates for Purchases 

18 C.F.R .. Section 292(c)(l) requires state regulatory 
authorities to implement standard rates for purchases.from 
QF' s with a design capacity of 100 KW or less. That· section 
leaves to the discretion of each state regulatory authority 
whether or not to· implement standard rates for purchases from 
QF's with a design capacity of more than 100 KW. The Commis­
sion's findings as to standard rates for purchases from QF's 
with a design capacity pf 100.KW or less are discussed in 
Subsection B, below. The Commission finds that in light of 
the recorrunendations of all parties· to this proceeding, it 
will not implement standard rates for purchases from QF•s 
with a design capacity of greater than 100 KW. 

-10-
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The Commission finds that rates for purchases from QF's 
with a design capacity of more than 100 KW should be set by 
contract negotiated between the QF and the-electric utility. 
The Commission .-agrees with the recommendations of all parties 
that the Comm-ission .should play a m;i.nimal ro.le in the negotia­
tion of such contracts, a role limited to resolving any con­
tract disputes which arise between the parties. The Commission 
finds such a limited role to be consistent with the provisions 
of 18 C.F.R. Section 292.403(a) that an acceptable method of 
implementation of the FERC's rules by a state regulatory 
authority is \•a! undiirtaking to resolve disputes between 
qualifying facilities and electri<; utilities ... ". 

The Commission finds, nevertheless, that in accordance 
with Staff's recommendation, it should set certain parameters 
for the negotiation ·of such contracts. The Commission finds 
that Staff's recommendations on contractual purchase rates 
are reasonable and should be adopted as minjmum requirements 
for purchase rate contracts. 

The Commission finds that it is reasonable to distinguish 
between short-term·and long-term contract purchase rates as 
recommended by Staff Witness .Bernal. The Commission finds 
that Mr·. Bernal' s testimony offers a rational basis for dis­
tinguishing between rates for purchases fixed by contract with 
a duration of less than 10 years ("short-term contract") and 
rates for purchases set by contract with._.a,,_duration of 10 · 
years or more ("long-term contract"). As Mr. Bernal. testified, 
10 years is the normal planning horizon for utili tics under 
the Commission's jurisdiction. 1/ A utility's construction 
plans will generally be formulated and known in advance for 
this 10 year period. It is not likely, therefore, that the 
potential capacity contribution of a QF will affect a utility's 
construction plans over the 10 years following the time the 
,~on tract purchase rate is agreed to, A purchase rate con­
tract· for more than 10 years, however, .. has greater potential. 
for al te.ring the utility's long-range construction planning. 
Ten years is th~s a logical demarcation point for determining 
long-run versus short-run avoided capacity costs. 

The Commission finds that Staff Witness Bernal correctly 
identified the basis for long-run versus short-run avoided 
capacity costs.· The Commission finds that long~term contracts 

1/ SDCL 49-41B-3 reflects this ~O year planning horizon 
by requiring electric utilities to file 10 year construction 
plans with the Commission and to update those plans every 
2 years. 

-11-



Exhibit_JPT-2 
Page 12 of 20 

and short-term contracts should reflect such avoided capacity 
costs through capacity credits. The Commission finds that 
capacity credits included in· short-term corrtracts should be 
based on the co~t of installed turbine peaking generation, 
as short-term c6ntracts will primarily tend to reduce the use 
of peaking generation and thus reduce the utility's use of 
more expensive and non-renewable fuels such as oil and gas. 2/ 
The Commission finds that capacity credits included in long-term 
contracts should be based on the avoided cost of base load ~ 
generation. The Commission finds that it is the addition 
of base load oo.pltcity which will most 1Ikely be affected by 
the capacity contribution of the Qf under the long-term con-
tract. The Commission further finds that capacity credits 
included in long-term contracts should reflect the average 
KW supplied by the· QF for each month during the utility's 
on-peak period. · 

The Commission al.so finds that the 'capacity credits 
included in long-term contracts should be made constant over 
the duration of the contract. The Commission finds this 
position to be consistent with the concerns expressed in 
the comments accompanying the FERC's rules. 45 Federal Register, 
12214, 12216-12233 (1980). Those comments reflect a concern 

· that contractual rates for purchases establish a Hxed rate 
to which a QF can look in planning its investments. 45 Federal 
Register at 12224. The assurance of ·a constant capacity credit 
over the duration of the contra.ct term· pl!q;Yides this measure 
of dependability. 

The Commission finds that both short-term and long-term 
contracts should include an energy credit based on the average 
of the expected hourly incremental avoided costs calculated 
over the hours in tbe appropriate on-peak and off-peak hours 
as defined by tbe utility. The Commission finds, as Mr. 
Bernal testified, that sucb a basis of calculation recognizes 
that the avoided energy cost to. the utility's system .. changes -
constantly. Hourly incremental costs vary greatly depending 
on which.unit of generation isbeing added in the next incre­
ment. Tbe Commission finds that Staff's recommendation will 
accurately track the actual avoided energy cost to the utility. 

The Commission finds that the hourly energy cost data 
required to be filed under Section 133 of PURPA is an appro­
priate data source for determining avoided energy costs. NSP's 
objection to the use of such data. on the basis that DOE may 
soon be dismantled is highly speculative. Although MDU .argues 

~/ Short-term capacity costs are recognized in MAPP 
Service Schedule H. The Commission agrees with Staff's argument 
that inasmuch as utilities pay for short-term capacity for 
purchases under MAPP Schedule H, it is not improper to reflect 
such short-term capacity costs in purchase rates from QF's. 

-12-



Exhibit_JPT-2 
Page 13 of 20 

tbat Section 133 data is not designed to satisfy Section 210 
requirements, it has failed to show with any specificity how 
or why such data would be inappropriate for· determining. avoided 
energy costs. Staff's recommendation on this point, there­
fore, will be idopted. In line with this holding, the Commis~ 
sion finds that ·each utility's on-peak and off-peak periods 
for pul'poses of calculating hourly avoided incremental energy 
costs should be consistent with its on-peak and off-peak 
periods as reflected in its Section 133 filings. This require­
ment will assure consistency jn the calculation of avoided 
energy costs.\ l 

B. Standard Rates 

The Commission finds that 18 C.F.R. Section .292.304-(c) 
requires electric utilities to develop standard rates for pur­
chases from QF's with a design capacity of 100 KW or less. No 
party to this proceeding has disputed this basic premise. · The 
Commission agrees with the rec.ommendations of a number of the 
parties that the Commission should play a minimal role in each 
company's calculati.on of such standard rates. The Commission 
finds, therefore, that each company should be allowed the oppor­
tunity to develop and submit prepared rates for purchases from 
such small QF's. Such standard rates should include both 
capacity and energy credits, as applicable. The Commission 
finds that the capacity .credits included within standard 
rates should be applied to the average K1'i' provided by the 
QF during the utility's on-peak hours for each month, as 
recommended by Staff. The Commission finds that the avoided 
energy costs included in standard purchase rates should· be 
calculated at the average of the expected hourly incremental 
avoided costs over the hours in the utility's appropriate 
on-peak and off-peak periods. The Commission bases this 
finding on the same evidence cited in support of its position 
set forth in Section A, supra. 

The Commission. finds that each company should submit such 
proposed rates at the earliest possible date, and that at the 
la test, each company should submit such proposed rates as. 
part of its next regularly fil~d rate increase application. 
The Commission finds that if any company unreasonably delays· 
its submission of such proposed rates, the Commission may 
issue a further Order in this docket ordering immediate filing 
of such rates. 

C. Interconnection Costs 

The Commission finds that 18 C.F.R. Section 292.306 
requires each QF to pay "any interconnection costs which the 
State regulatory ·authority ... may assess against the qualify-
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ing facility on a non-discriminatory basis with respect to 
other customers with similar load characteristics". The 
Commission .finds that an assessment of interconnection costs 
can only be made on a case by case basis. .The amount of such 
costs will rarely involve a standard fee but must vary accord­
ing to the specific requirements of each interconnection to be 
made·, The Commission finds that it should .. limit its.·role in 
the determination of interconnection charges to such time as 
actual disputes arise between utilities and QF's over the 
amount of such costs. 

As· to th~ir,method of recovery, however, the Commission 
finds that interconnection cos1.s should be levelized over the 
life of the facility, as reco~n8nded by Staff Witness Bernal. 
To require a QF to pay the entire cost of interconnection up 
front might. present too great a financial obstacle, and tend 
to discourage development of cogeneration and small power pro­
duction. 

D, .Supplement~Backup, Maintenan<e.§' an<!._Jnterruptible Power 

The Commission finds that it is precluded from adopting 
Staff's position on rates for sales of supplementary, backup, 
maintenance and interruptible power. Staff Witness Bernal 
recommended that· such rates be U.mited to the amount of cap.aci ty 
and energy credits received by a QF over the billing period. The 
Commission finds that the effect of such a rate would be to 
limit the charge which a QF would have to'ipiiy for such power in 
any given period to the amount of the company's total purchases 
of power (based on both. energy and capacity credits) from the 
QF over the same period, regardless of the amount of supple­
mentary, backup, maintenance or interruptible power delivered 
to the QF, and regardless of the cost of that power to the 
utility's system. The Commission finds that such a rate for 
sales would be clearly discriminatory, and is, therefore, pro~ 
hibited under Section 210(c) of PURPA. Excerpts from the 
Public Utilities Regulatory Policy Act of 1978 Conference Report 
make clear that such discrimination is prohibited by the Act. 
The Report states at page.98 that: 

(T)he conferees do not intend that 
the cogenerator or small power producer 
pay any more or any less than is other­
wise just and reasonable in terms of the 
utility receiving the reasonabl.e rate of 
return for providing service to those 
kinds of users. 

Furthermore, the Report specifically construes the phrase "not 
discriminate against any cogeneration or small power production" 
contained in Section 210(c) of the Act to prohibit discrimination 
against electric. consumers of the utility as well: 
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small power producers. (Id.) 
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Analysis of 18 C.F.R. 292.305 and the FERC's comments rele­
vant thereto \ful-ther lead the Commission to conclude that x·ates 
for supplementary, backup, maintenance and interruptible power 
must be formulated on the basis of traditional cost of service 
ratemaking concepts. 

Paragraph (a) of that section sets general requirements 
for rates for sales. · Such rates are to be just and reasonable, 
in the public intere·.st and non· discriminatory "against any 
qualifying facility in compariaon to rates for sales to other 
customers served by the electric utility". Subpart 2 of Para­
graph (a) provides that rates of sales shall be deemed not to 
be discriminatory to the extent that they are also applicable 
to other customers of the electric utility "with similar load 
or other cost-related characteristics". Paragraph (b) of that 
section delineates certain "additional services" which 
electric utilities are obligated to provide to QF's. Utilities 
·must provide, upon request, supplementar,t:i ,ba.ckup or interrup­
tible power to the QF, as those terms are defined by the rules. 
Paragraph (c) provides two specific guidelines to be considered 
in the setting of rates for backup and maintenance power. 
Nothing in Paragraphs (b) or (c), however, indicate that rates 
for supplementary, backup, maintenance or interruptible power 
are to be considered outside the general framework of the 
requirements of Paragraph (a). 

The·FERC's comments on Section 292.305 support this con­
clusion. Generally, rates for sales are to be formulated 
"on the. basii,. of traditional. ratemaking (i.e., cost of service) 
concepts" (45 Federal Register, 12228). An industrial co­
generator sho1,rld receive service "at a rate applicable to a 
non-generating indust~ial·customer unless the electric utility 
shows that a different rate is justified on the basis of load 
or other cost related data" (Id.). 

Specifically, as to supplementary, backup, maintenance 
or interruptible power·, the· FERC' s comments reveal a similar 
intent that ·rates be based on load or other cost-related data, 
For example, they provide that a QF is entitled to a rate for 

· stand-by or backup power which reflects 
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the probability that the qualifying 
facility will or will not contribute 
to the need for and the use of utility 
capacity. Thus, where the utility 
must.reserve capacity to provide 
service to a qualifying facility, the 
costs associated with that reserva­
tion are properly recoverable 
from the qualifying facility, if the 
utility would similarly assess these 
cos<J;s\to non-generating customers. 
(Id.) 
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As further example, the comments indicate that rates for interrup­
tible power II are. best handled through the· pricing mechanism". 
(45 :Federal Register at 12229). The Commission concludes 
from these comments that rates for supplementary, backup, 
maintenance and interruptible power must be arrived at accord-
ing to the application of· normal cos·t of service analysis. 

Staff's p:eoposal to set limits for such rates according to 
the amount of both energy and capacity credits received by a 
QF over a billing period attempts to artifically cap those 
rates, and thus contradicts the requirement that they be 
cost-based. Mr. Bernal's supporting rationale for Staff's' 
proposal is to provide an additional incentive for the develop­
ment of cogeneration and small power pro.d.µ.c,tion. However · 
desirable such an added incentive might pr'c,'ve to be, it does 
not excuse compliance with the legal requirements of the 
Act. It must, therefore, be rejected. 

The Commission finds that each utility should develop 
and submit for approval tariffs for sale of supplementary, 
backup, maintenance and interruptible· power to QF's, as those 
terms are.defined at 18 C.F.R. Section'292.101 and Sections 
292.305(b) and (c). The Commission finds that such rates 
~hould be developed to reflect the cost of providing such 
service and. should .be non·-,-discriminatory as between rat·es to 
QF • s and :ot·her.,•electric ,:consumers .. · The Commission notes ·that 
to the extent existing approved tariff revisions on file with 
the.Commission regarding stand-by, supplementary, emergency 
or interruptible power are adequate to provide for such sales to 
QF • s, no further tariffs need be filed by the companies. ~I 

3/ In particular, the following companies have the follow­
ing tariffs on file with the Commission: .Northern States Power 
company, "General Rules and Regulations", Section 10 (Tariff 
Section No. 5, 1st Revised Sheets 8 through 8.2); Iowa Public 
Service Company, "Service Rules and Regulations", Paragraph 11 
(Tariff Sheet No. VI, 2nd Revised Sheet No. 3); Otter Tail 
Power Compan,y, "General Rules and Regulations", Paragraph 8, 
(Tariff Section No. 5, Vol.. I, 3rd Revised Sheet No. 2); Black 
Hills Power and Light Company, Section 306, "Auxiliary Electric 
Service"· (Tariff Section No. 5, 1st Revised Sheet 12). 

'' 
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Section 210(a) of PURPA requires the FERC to promulgate 
rules requiring utilities to offer to purchase electric energy 
from QF's. 18 C.F.R. Section 292.303(a) reiterates this obli­
gation to purchase "energy and capacity" which is, either 
directly or indirectly, made available from a QF. The FERC's 
comments on this section make unequivocal tbe obligation of 
each electric utility under this Commission's jurisdiction 
"to purchase all electric energy and capacity made .available 
from qualifying Vanilities with which the electric utility 
is directly or ind:i rectly interconnected", except un.der 
certain specific ci.rcwnstances. 4·5 Federal Register at 12219. 
Within this framework of federal statutory and regulatory 
requirements; the· :Comm.i.ssion is not in a position to enter­
tain any argument that any particular electric utility under 
its jurisdiction should not have to purchase energy or 
capaci t.y from a QF. · Such purchases have been mandated by 
Congress and the FERC!. 

The question is, given this obligation to purchase, how 
much should. a utility have to pay for such energy and capacity, 
particularly those which may currently have excess capacity. 
The Commission sees this question underlying a number of the 
objections which several companies have made to Staff's 
recommendations in this case. NWPS took the position at hear­
ing that it did not expect to be. in a ,pos,tli',:i,on to buY' energy 
or capacity from a QF for some time. NWPS seems to have 
moderated this position somewhat in its "Statement of Position" 
filed after the evidentiary bearings. It now recorrunends that 
the Commission. adopt rules for small power production and 
cogeneration but predicts that its avoided costs over the 
near .term would be "miniscule". Wi tne·ss Chaµey, on behalf of 
BHP&L, testified that Staff's recommendation to include 
capacity credits 'in short-term contracts would re.quire 
utilities "to pay. a capacity credit. for a qualifying facil.ity. 
output where no costs have been avoided". Mr. Paulsen of 
MDU voiced .. the.same.complaint. 

The Commission reads both the FERC's rules and Mr. 
Bernal' s test imon.y in such a way as to dispel these ·points 
of contention. The Commission finds that the capacity credits 
to be included in any purchase rates, whether contractual or 
otherwise, should be based on capacity actually avoided, and 
if the purchase does not enable a utility to avoid capacity 
costs, capacity credits should not be allowed .. Again, the 
FERC's comments ori Section 292.303(a) provide useful insight: 
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A qualifying facility may seek to have 
a utility purchase more energy or capacity 
than the utility requires to meet its 
total system load, In such a case, while 
the utility is legally obligated ~o pur­
chase any energy or capacity provided by 
a qualifying facility, the purchase 
rate should only include payment for 
energy or capacity which the utility can 
use to meet its total system load. 
(45 Federal Register at 12219) 
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Those commenttl llurther suggest that a utility with excess 
capacity can only be required to pay avoided energy costs (Jd. ). 
The Commission does not read the FERC's rules to permit a 
utility to pay capacity costs where none are avoided. To do 
so would have the effect of requiring the utility to pay twice 
for the same capacity and would thus impose added and un'neces­
sary costs on the utility's other customers, contrary to clear 
congressional and FERC intent. · 

The Commission understands Mr. Bernal's position to be 
in accord with this view. On cross-examination, Mr. Bernal 
was specifically questioned about payment of capacity credits 
under short-term contracts where the uti.li ty could not be sure 
that the capacity contribution of the QF would allow the 
utility to avoid any capacity costs. Mr. Bernal replied that 
if the utility could not "count on" capacity savings, it 
should not be required to pay capacity cl'ii!\d'i':ts .. 

In holding that capacity credits should be included in 
short-term contracts, the Commission is not requiring payment 
of such credits where no capacity is in fact avoided in the 
short run. It is the Commission's holding, however, that if 
in t.he short run there are to be capacity savings, they are 
most likely to be in peaking generation. Accordingly, as 
discussed in Section A, supra, it is the.Commission's finding 
that such credits should be based on the cost of the company's 
intalled turbine peaking generation, as recommended by Mr. 
Bernal. But. such .. credits· can only be excluded in short-term 
contracts where· ·the:·utili ty ·has· shown that no qapacity costs 
have been avoided. · 

F. Applicability to Utility Subsidiaries 

The Conunission finds that .the provisions of th.is Order 
should be made applicable to the purchase and/or sale of 
electrical energy·by and between electric utilities and quali­
fying facilities which are also subsidiaries of those electric 
utilities. The Commission further finds that all contracts for 
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the purchase and/or sale of electrical energy by and between 
electric utilities. and qualifying facil.J.ties which are also 
subsidiaries of those electric utilities should be submitted 
to the Commission for review. The Commission finds this to 
be necessary in order to ensure that all such contracts fully 
comply with applicable statutory and other regulatory require-
ments·. · · 

Based on these Findings, the Conunission concludes as a 
matter of law: 

I. 

That it has jurisdiction over the subject matter of this 
proceeding and the parties here1.o, pursuant to SDCL Chapter 
49-34A-, 16 use· 824(a) and 18 C.F.R. Section 292.401. 

JI. 

That the rates established by thj s Order an, just and 
reasonable and fully comport with all statutory and consti­
tutional requirements. 

III. 

That all motions and objections not heretofore specifically 
ruled on should be denied. It is therefore 

ORDERED, that Black Hills Power and ti'{ifi Company, Iowa 
Public Service Company, Montana--Dakota Utilities Company, 
Northern States Power Company, Northwestern Public Service 
Company, and Otter Tail Power Company shall file with the 
Commission tariff sheets consistent with the terms of this 
Order. establishing standard rates for purchases of electrical 
energy and capacity from qualifying facilities (as defined 
under 18 C.F.R. Section 292) with a design capacity of 100 KW 
or less; and it is 

FURTHER .ORDERED, that .all rates for purchases of electricity 
by said· companies •from ·qualifying facilities, and al.l rat·es 
for sales of electricity from said companies to qualifying 
facilities shall be consistent with the terms of this Order; 
and it is 

FURTHER ORDERED, that such companies shall, to the extent 
required by the terms of this Order, file with the Commission 
tariff sheets providing terms for the sale to qualifying 
facilities of supplementary, backup, maintenance and interrup­
tible power consistent with the terms of this Order; and it is 
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FURTHER ORDERED, that the Commission shall retain juris­
diction over all transactions between said companies and 
qualifying facilities to the extent required under 18 C,F.R. 
Section 292. 401. 

Dated at Pierre, South Dakota, this _L!/_ day of December, 
1982. 

(OFFICIAL SEAL) 
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE COMPLAINT ) 
BY OAK TREE ENERGY LLC AGAINST ) 
NORTHWESTERN ENERGY FOR ) 
REFUSING TO ENTER INTO A ) 
PURCHASE POWER AGREEMENT ) 

AMENDED FINAL DECISION AND 
ORDER; NOTICE OF ENTRY 

EL 11-006 

On April 28, 2011, Oak Tree Energy, LLC (Oak Tree) filed a Complaint (Complaint) with 
the South Dakota Public Utilities Commission (Commission) against NorthWestern Corporation 
d/b/a NorthWestern Energy (NWE).1 The dispute involves a proposed wind generation project 
located in Clark County, South Dakota (Project). Oak Tree alleged that the Project is a 
Qualifying Facility (QF) under the Public Utility Regulatory Policies Act of 1978 (PURPA) and 
that NWE refuses to enter into a power purchase agreement. On May 5, 2011, the Commission 
electronically transmitted notice of the filing and the intervention deadline of May 20, 2011, to 
interested persons on the Commission's PUC Weekly Filings electronic llstserv. No petitions for 
intervention were filed. 

On May 24, 2011, NWE filed its Answer to the Complaint. On June 17, 2011, the 
Commission issued a Scheduling Order setting forth a schedule for discovery by the parties, 
including the Commission's staff (Staff), and deadlines for filing pre-filed testimony. On 
September 7, 2011, Oak Tree filed a Motion to Compel. On October 20, 2011, the Commission 
issued an Amended Scheduling Order. On November 8, 2011, the Commission heard Oak 
Tree's Motion to Compel, and on November 14, 2011, issued an Order Granting in Part Motion 
to Compel. On December 13, 2011, Oak Tree filed its written direct testimony. On January 13, 
2012, NWE filed Its written direct testimony. On January 27, 2012, Staff filed its written 
testimony. On February 7, 2012, the parties stipulated to an amended filing schedule. 

On February 8, 2012, Oak Tree filed its Second Motion to Compel and on February 9, 
2012, Oak Tree filed a Motion to Expedite Hearing. At its ad hoc meeting on February 13, 2012, 
the Commission granted Oak Tree's Motion to Expedite, setting the Motion for consideration at . 
its regular meeting on February 14, 2012. On February 14, 2012, NWE filed NorthWestern 
Energy's Resistance to Oak Tree Energy, LLC's Second Motion to Compel. On February 16, 
2012, the Commission Issued an Order Granting Motion to Expedite, an Order Granting in Part 
Second Motion to Compel and Protective Order, and a Second Amended Scheduling Order. On 
February 24, 2012, Oak Tree filed its rebuttal testimony, and NWE filed its responsive 
testimony. 

On February 28, 2012, the Commission issued an Order for and Notice of Hearing 
setting the matter for hearing on March 21-22, 2012, and Oak Tree filed a Motion to Allow 
Electronic Testimony. On March 2, NWE filed NorthWestern Energy's Pre-Hearing Motions and 
Brief in Support of NorthWestern Energy's Pre-Hearing Motions. On March 5, 2012, Oak Tree 
filed Oak Tree Energy, LLC's Prehearing Motions Regarding Right to Full Avoided Cost and 
Creation of Legally Enforceable Obligation and Oak Tree Energy, LLC's Motion to Exclude 

' The Commission's Orders in the case and all other filings and documents in the record are 
available on the Commission's web page for Docket EL 11-006 at: 
http://puc.sd.gov/Dockets/Electric/2011 /el11-006.aspx 
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Testimony of Steven E. Lewis in Full and Bleau Lafave in Part and Brief in Support. On March 7, 
2012, NWE filed NorthWestern Energy's Brief in Opposition to Oak Tree Energy, LLC's Motion 
to Allow Electronic Testimony, NorthWestern Energy's Response to Oak Tree Energy, LLC's 
Pre-Hearing Motions Regarding Right to Full Avoided Cost and Creation of Legally Enforceable 
Obligation, and NorthWestern Energy's Brief in Opposition to Oak Tree Energy, LLC's Motion to 
Exclude Testimony. On March 8, 2012, Oak Tree filed Oak Tree Energy, LLC's Response to 
Northwestern Energy's Prehearing Motions. 

At an ad hoc meeting on March 9, 2012, the Commission heard Oak Tree's Motion to 
Allow Electronic Testimony and on March 14, 2012, issued Its Order Denying Motion to Allow 
Electronic Testimony. On March 13, 2012, the Commission heard the parties pre-hearing 
motions and on March 15, 2012, issued its Order Denying Oak Tree's Omnibus Prehearing 
Motions and Granting in Part and Denying In Part Parties' Motions to Strike and Exclude. 

The hearing was held as scheduled on March 21-22, 2012, at which Oak Tree, NWE, 
and Staff appeared and participated. At hearing, in response to a request by Chairman Nelson, 
NWE agreed to produce for the hearing record its agreement with Titan Wind I, and on March 
21, 2012, NWE filed the Titan Wind I Project Power Purchase Agreement, which was received 
into evidence as Exhibit NW 9. TR1 262, 299.2 At the conclusion of the hearing, a discussion 
took place regarding post-hearing schedule, and agreement was reached between the 
Commission and the parties on the schedule for briefing and oral argument, with the oral 
argument procedures and time limits to be established following discussion between 
Commission Counsel and the parties. On April 10, 2012, the Commission accordingly Issued a 
Post-Hearing Procedural Order. 

On April 18, 2012, NWE filed NorthWestern Energy's Post-Hearing Brief. On April 19, 
2012, Oak Tree filed Oak Tree Energy, LLC's Opening Post-Hearing Brief, and Staff filed 
Commission Staff's Post-Hearing Brief. On April 24, 2012, NWE filed NorthWestern Energy's 
Post-Hearing Response Brief, and Oak Tree filed Oak Tree Energy, LLC's Reply to 
Northwestern Energy's Post-Hearing Brief and Oak Tree Energy, LLC's Reply to Commission 
Staff's Post-Hearing Brief. 

On April 26, 2012, the Commission heard oral argument from the parties. Following oral 
argument and Commissioner questions and discussion, Chairman Nelson described for the 
parties and Commissioners a proposal for possible resolution of the matter at an avoided cost 
value of $46.47, if acceptable to the parties. Oak Tree v. NorthWestern - Nelson Proposal. The 
Commission instructed the parties to submit their responses on the Nelson Proposal by close of 
business on April 30, 2012, and scheduled a continuation of the proceeding on May 2, 2012. On 
April 30, 2012, Oak Tree filed Oak Tree Energy, LLC's Response to Chairman Nelson's 
Question, and NWE filed NorthWestern Energy's Response to Chairman Nelson's Proposal 
Presented at Oral Argument on April 26, 2012. 

On May 2, 2012, after consideration of the parties' post-hearing briefs, oral argument, 
and responses to a proposal for agreed resolution of the matter by Chairman Nelson, the 

' References to the March 21-22, 2012, and December 5-6, 2012, Hearing Transcripts are in the 
fonmat "TR1" and "TR2," respectively, followed by the Hearing Transcript page number(s) referenced and 
references to Hearing Exhibits are In the format Ex followed by the exhibit number and, where applicable, 
the page number(s) referenced and, where applicable, the attachment or sub-exhibit identifier and page 
number(s) referenced (the exhibit number party abbreviations employed by the parties are: Oak Tree -
"OT"; NorthWestern - "NW" or "NWE"; Staff- "Staff'). 
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Commission voted unanimously to make certain intermediate rulings in the case, and on May 
15, 2012, issued an Interim Order on such rulings directing the parties to file additional pre-filed 
testimony and rebuttal testimony In conformity with the Interim Order on or before June 6 and 
June 13, 2012, respectively, and setting the matter for additional hearing on June, 19, 2012. 
The interim rulings made by the Commission in the Interim Order were: 

1. That, given NWE's status as a vertically integrated utility with predominant 
reliance on its own internal generation at this time, the hybrid method is the proper 
method to calculate avoided costs for NWE's South Dakota system, 

2. That NWE did not, however, incorporate projected carbon cost inputs into its use 
of this method and also may have utilized unjustifiably low natural gas inputs and electric 
market inputs, and as a result, the Commission cannot reliably determine the proper 
avoided cost with the data and analyses currently in the record. 

3. That the carbon emission cost values of $5/ton starting in 2015 and shifting to 
$10/ton starting in 2020 and rising to $15/ton in 2025 as estimated by Lands Energy are 
reasonable carbon emissions cost estimates in the present environment and are the 
appropriate carbon emissions cost values to be included in the parties' respective hybrid 
method analyses of avoided cost. 

4. That NWE is obligated to purchase Oak Tree's output because a legally 
enforceable obligation was created by Oak Tree on February 25, 2011. 

5. That Oak Tree is entitled to capacity credit for the facility's output commencing in 
2012 with the capacity contribution to be determined and adjusted in accordance with 
the method NWE is using for the Titan I project, and such capacity credit shall be 
incorporated into the hybrid method beginning in 2012. 

6. That the proper avoided cost contract tenm is 20 years. 

In the Interim Order, the Commission then directed the parties to submit additional 
testimony and scheduled a second hearing to consider the following: 

1. The proper application of the hybrid method. 

2. The proper natural gas input(s) to use in the hybrid method based on current 
market conditions and projections. 

3. The proper electric market rates that the parties may deem warranted to refiect 
current market conditions and projections, taking into consideration the carbon emission 
costs previously approved and any adjustments to gas prices. 

4. The proper capacity contribution and resulting capacity credits to be included in 
the avoided cost and added into the hybrid method under the Titan I method. 

5. NorthWestern's avoided cost levelized over a 20 year period. 

On May 29, 2012, Oak Tree filed Oak Tree Energy, LLC's Motion for Partial 
Reconsideration of Interim Order. On May 31, 2012, the Commission issued an Order 
Cancelling Procedural Schedule and Hearing. On June 14, 2012, NWE flied NorthWestern 
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Energy's Application for Reconsideration of Findings and Conclusions In Interim Order Issued 
on May 15, 2012. On June 18, 2012, NWE filed NorthWestern Energy's Answer in Opposition to 
Oak Tree Energy, LLC's Motion for Partial Reconsideration of Interim Order, and Staff filed 
Commission Staff's Answer to Oak Tree's Motion for Partial Reconsideration of Interim Order. 
On July 5, 2012, Oak tree filed Oak Tree Energy, LLC's Answer to Northwestern Energy's 
Application for Reconsideration of Findings and Conclusions in Interim Order Issued on May 15, 
2012. On July 10, 2012, Oak Tree filed Oak Tree Energy, LLC's Combined Reply in Support of 
Its Motion for Partial Reconsideration of Interim Order. 

At an ad hoc meeting on October 2, 2012, the Commission heard oral argument from all 
parties on Oak Tree's and NWE's respective requests for reconsideration of the Commission's 
Interim Order. The Commission deferred action until its regular meeting on October 9, 2012, at 
which the Commission again considered this matter. On October 11, 2012, the Commission 
Issued an Order Granting in Part and Denying in Part Motion for Partial Reconsideration and 
Application for Reconsideration (Reconsideration Order) (i) denying Oak Tree's Motion for 
Partial Reconsideration with respect to the use of the hybrid method to determine avoided cost, 
(ii) granting Oak Tree's Motion for Partial Reconsideration with respect to the use of current 
market conditions and projections in determining proper natural gas inputs and proper electric 
market rates, (iii) denying NWE's Application for Reconsideration with respect to interim Finding 
and Conclusion 4 regarding Oak Tree's creation of a legally enforceable obligation (LEO) as of 
February 25, 2011, (iv) granting NWE's Application for Reconsideration with respect to interim 
Findings and Conclusions 2 and 3 on the grounds that carbon cost forecasts were too 
speculative as of the LEO date and remain so at this time to justify their inclusion as inputs into 
the avoided cost determination and that carbon costs should therefore have a value of zero, and 
(v) denying Oak Tree's Motion for Partial Reconsideration with respect to the use of the Land's 
Energy carbon emissions costs on the grounds that the issue had become moot as result of the 
granting of NWE's request to disallow the inclusion of carbon costs. Commissioner Fiegen 
dissented as to the issue of carbon cost inclusion. 

On October 15, 2012, the Commission issued a Procedural Order; Order for and Notice 
of Hearing setting the matter for hearing on December 5-6, 2012, to address the issues as set 
forth in the Interim Order as modified by the Reconsideration Order: 

1. The proper application of the hybrid method with no inclusion of carbon costs. 
2. The proper natural gas input(s) to use in the hybrid method based on market 
conditions and projections as of February 25, 2011, the date on which a legally 
enforceable obligation was created. 
3. The proper electric market rates that the parties may deem warranted reflecting 
market conditions and projections as of February 25, 2011. 
4. The proper capacity contribution and resulting capacity credits to be included in 
the avoided cost and added into the hybrid method under the Titan I method. 
5. NWE's avoided cost levelized over a 20 year period. 

The hearing was held as scheduled. The Commission deferred taking action. The parties 
agreed to a procedural schedule for the filing of post-hearing briefs and consideration by the 
Commission, and on December 26, 2012, the Commission issued a Procedural Order setting 
forth the post-hearing briefing schedule and setting the matter for oral argument and decision on 
January 22, 2013. 

On January 3, 2013, Oak Tree filed Oak Tree Energy LLC's Post Second Hearing 
Opening Brief. On January 16, 2013, NWE filed NorthWestern Energy's Post-Hearing Response 
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Brief for Supplemental Hearing. On January 18, 2013, Staff filed Staffs Post Second Hearing 
Brief. On January 22, 2013, Oak Tree filed Oak Tree Energy LLC's Post Second Hearing Reply 
Brief. 

On January 22, 2013, the Commission heard brief oral arguments from the parties and 
then took the matter up for decision. Commission Nelson moved to adopt the avoided cost rates 
set forth in the columns entitled "Rounded Actual" for either "Beginning in 2013" or "Beginning in 
2014" as the case may be contained in a spreadsheet handout entitled "Nelson Avoided Cost 
Summary Proposal January 22, 2013" (attached as Exhibit A hereto) that Commissioner Nelson 
provided to all persons present in person and via email attachment to those participating 
telephonically. The spreadsheet was based on the model developed by Staff witness Brian 
Rounds but with input values modified to reflect the input values that Commissioner Nelson 
believed were supported by the preponderance of the evidence and reflected a reasonable 
balance of the diversity of assumptions and Inputs contained within the expert opinion evidence 
at hearing. After a detailed discussion among the Commissioners, primarily concerning the 
proper capacity cost value and energy load shape inputs and whether the avoided cost value 
should be the actual annual calculated value or the levelized value over the 20-year power 
purchase obligation contract term. Commissioner Nelson amended his motion to utilize the 
levelized avoided cost values as set forth on Exhibit A of $53.31/MWh if operation begins in 
2013 and $55.34/MWh if operation begins in 2014. A majority of the Commission voted in favor 
of the motion, with Commissioner Fiegen dissenting. 

On March 21, 2013, NWE filed NorthWestern Energy's Application for Reconsideration 
of Findings and Conclusions in Final Order Issued on February 21, 2013 (Application for 
Reconsideration). On April 15, 2013, Oak Tree filed Oak Tree Energy, LLC's Answer to NWE's 
Application for Reconsideration. The Application for Reconsideration requested reconsideration 
of the Decision's Findings of Fact 23, 30, and 31 and Conclusions of Law 7 and 8. On April 11, 
2013, the Commission's Staff (Staff) filed Staffs Response to Northwestern Energy's 
Application for Reconsideration of Findings and Conclusions in Final Order issued on February 
21, 2013. 

At its regular meeting on April 23, 2013, the Commission considered the Application for 
Reconsideration. Commissioner Nelson submitted to the Commission, and provided to all 
persons present in person and via email attachment to those participating telephonically, an 
untitled spreadsheet handout depicting his load shape calculations. Following questions and 
discussion, the Commission voted unanimously to reconsider the Decision regarding use of 
levelized avoided cost without inclusion of a discount factor, but to defer final action on the 
appropriate resolution of the issue until the next meeting. The Commission voted unanimously 
to deny reconsideration of its Decision with respect to use of a 20% capacity factor in calculating 
avoided cost. A majority of the Commission, with Commissioner Hanson dissenting, voted to 
reconsider the Decision with respect to whether escalation of avoided capacity costs should 
commence prior to 2015, but took no substantive action on the proper capacity escalation 
commencement date. The Commission voted unanimously to reconsider the Decision's use of a 
2.25% load growth factor in the avoided cost calculation model, but to defer decision on the 
issue until its next meeting. On April 29, 2013, Staff filed a letter and exhibits regarding model 
inputs and load shape adjustment (Staff Model). On May 6, 2013, Oak Tree filed Oak Tree 
Energy, LLC's Request for Levelized Rate Option. 

On May 7, 2013, the Commission considered the issues remaining following the actions 
taken at its April 23, 2013, meeting. Commissioner Nelson submitted to the Commission, and 
provided copies to all persons present and via email attachment to those participating 
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telephonically, spreadsheet and graph handouts entitled "Nelson Avoided Cost Summary on 
Reconsideration May 7, 2013 - Peak and Load Growth" (Nelson Proposal). The first issue for 
decision was the appropriate date for commencement of escalation of avoided capacity cost. 
Commissioner Nelson moved that avoided capacity costs remain at $36/kW-yr for 2013 and 
2014 and then begin escalating at 5.84% per year. The Commission voted unanimously in favor 
of the motion. 

The Commission then considered the issue of whether the 2.25% per annum load 
growth factor employed in the manner utilized to calculate the avoided energy costs over time 
approved in the Decision is the appropriate load growth factor and methodology for use in 
calculating avoided energy cost, and if not, what the appropriate load growth factor and 
calculation methodology should be. After an explanation of the model methodology he 
employed and the reasons underlying it, Commissioner Nelson moved that the methodology 
utilized to calculate load growth in the calculation of avoided energy costs approved by the 
Commission in the Decision be changed to the methodology for calculating energy and peak 
growth utilizing a load growth of 2.25%/yr and a peak growth of 1 %/yr in the manner employed 
in the Nelson Proposal to calculate avoided energy costs over the 20-year contract period. After 
discussion, Commissioner Fiegen made a substitute motion to approve the Staff Model and its 
methodology for computing a 1 % peak and 2.25% energy growth load shape as depicted on the 
lower spreadsheet on Exhibit A to the Staff Model. After discussion, a majority of the 
Commission voted in favor of the substitute motion, with Commissioner Nelson dissenting. 

The Commission next considered the issue of whether the Commission should approve 
the use of non-levelized, annual avoided cost values instead of levelized avoided cost values, 
approve the inclusion of a discount factor in its Jevelized avoided cost calculation, or approve 
the non-discounted levelized approach as employed in the model used to calculate the levelized 
avoided costs approved in the Decision. Commissioner Fiegen moved to approve levelized 
avoided costs calculated as approved in the previous motion with the application of a 7.86% 
discount factor as set forth on the lower spreadsheet set forth on Exhibit B to the Staff Model. 
After discussion, a majority of the Commission voted in favor of the motion, with Commissioner 
Nelson dissenting. 

In response to a question from Commission Counsel regarding a potential ambiguity with 
respect to the Commission's action on the appropriate dale for commencement of escalation of 
avoided capacity costs as year 2015, Commissioner Fiegen moved to reconsider the action 
taken and further moved as a substitute motion that the $36/kW-yr avoided capacity cost be 
maintained through the end of 2015, with the commencement of escalation for avoided capacity 
cost to begin after 2015 by applying the escalation factor of 5.84%/yr to the 2015 value, with the 
escalated avoided capacity cost to take effect on January 1, 2016, and with annual escalation to 
continue thereafter for the remainder of the 20-year contract term as set forth in the Staff Model. 
The Commission voted unanimously in favor of the motion. 

On May 17, 2013, the Commission issued an Order Granting in Part and Denying in Part 
Application for Reconsideration reflecting the actions taken as described above, setting forth the 
amended findings of fact and conclusions of law to be incorporated in this Amended Final 
Decision and Order; Notice of Entry, and directing the issuance of this Amended Final Decision 
and Order; Notice of Entry. 
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Having considered the evidence of record, applicable law. and the briefs and arguments 
of the parties, the Commission makes the following amended Findings of Fact, Conclusions of 
Law, and Decision: 

FINDINGS OF FACT 

Parties 

1. Complainant, Oak Tree Energy, LLC, is a limited liability company registered to 
do business in the state of South Dakota. TR 1 144. Oak Tree is an independent wind power 
developer active in Clark County, South Dakota. Oak Tree's proposed project is located in Clark 
County, South Dakota. This project is known as the Oak Tree Project. The Project will have an 
initial installed nameplate capacity of 19.5 megawatts. TR1 137-139; Complaint p. 2; Ex OT 3, 
p1. 

2. Respondent, NorthWestern Corporation d/b/a NorthWestern Energy, a Delaware 
corporation, is a public utility as defined in SDCL 4g.34A·1(12} subject to regulation by the 
Commission. 

3. Staff participated fully as a party in this matter. 

Procedural Findings 

4. The Procedural History set forth above is hereby incorporated by reference in its 
entirety in these Procedural Findings. The procedural findings set forth in the Procedural History 
are a substantially complete and accurate description of the material documents filed in this 
docket and the proceedings conducted and decisions rendered by the Commission in this 
matter. 

Qualifying Facility 

5. In its Complaint, Oak Tree alleged that it was a qualifying small power 
production facility (QF) under PURPA and attached its FERC Form 556 Certification in support. 
Complaint 'I] 7, p. 2 and Complaint Exhibit 1. In its Answer, NWE admitted that Oak Tree is a 
QF. Answer 'I] 7, p. 2. The Commission finds that Oak Tree is a QF. 

Negotiations and Creation of a Legally Enforceable Obligation 

6. PURPA rule 18 C.F.R. § 292.304(d}(2) provides: 

Each qualifying facility shall have the option either: 

(1) To provide energy as the qualifying facility determines such energy to be available for 
such purchases, in which case the rates for such purchases shall be based on the 
purchasing utility's avoided costs calculated at the time of delivery; or 

(2) To provide energy or capacity pursuant to a legally enforceable obligation for the 
delivery of energy or capacity over a specified term, in which case the rates for such 
purchases shall, at the option of the qualifying facility exercised prior to the beginning of 
the specified term, be based on either: 
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(i) The avoided costs calculated at the time of delivery; or 
(ii) The avoided costs calculated at the time the obligation is incurred. 

7. Oak Tree engaged in discussions and correspondence over a considerable 
period of time in an attempt to negotiate a power purchase agreement with NWE on a voluntary 
basis. This process had begun no later than May 10, 2010, as evidenced by correspondence 
concerning the interconnection and avoided cost process and referencing inquiries that had 
predated such date. Ex OT 3, Exhibit 1. Prior to initiating its offer to NWE and attempting lo 
engage NWE in negotiations, Oak Tree conducted an evaluation of numerous other potential 
power purchases and interconnection partners and concluded that NWE was the only viable 
interconnection partner and purchaser given the proximity of the Project lo an interconnection 
point with NWE's facilities and other factors. TR1 151-152, 171-172; Ex 3, p. 8. An exchange of 
correspondence concerning Oak Tree's offer to sell power to NWE and negotiate the terms of a 
power purchase agreement proceeded until at least late July, 201 O, and then resumed with Oak 
Tree's letter to NWE sent on January 25, 2011 (incorrectly dated January 25, 2010, TR1 180). 
Ex OT 3, Exhibits 2-8. The hiatus in correspondence reflected in these exhibits occurred 
because Oak Tree felt that NWE was not willing to engage in meaningful negotiations toward a 
viable power purchase agreement, and Oak Tree accordingly both resumed its evaluation of 
and contacts with other potential purchasers and marketing arrangements and had its 
consultants begin the process of developing the foundation for Oak Tree to make an offer that 
would constitute a legally binding obligation. TR1 178-179. 

8. After reinitialing its correspondence with NWE on January 25, 2011, on February 
25, 2011, Oak Tree made what it termed a "notice to NWE of the establishment of a legally 
enforceable obligation (the "LEO") for the delivery of energy and capacity by Oak Tree to NWE." 
This offer committed lo make delivery of energy and capacity to NWE and included an executed 
power purchase agreement with a price for energy, including the Project's capacity contribution, 
of $54.40/MWh with an annual escalator of 2.5 percent, which is equivalent to a 20-year 
levelized cost of approximately $65.12/MWh. TR1 3; Ex 3, Exhibit 10 (see also Exhibit 10 to the 
Complaint). The Commission finds that this action by Oak Tree, coupled with its unsuccessful 
efforts to engage NWE in meaningful negotiations, created a legally enforceable obligation 
under 18 C.F.R. §292.304(d). 

Avoided Cost 

9. Following its receipt of NWE's response to its offer of an LEO, Oak Tree 
concluded that negotiations that could result in a viable power purchase agreement with NWE 
were not going to occur and decided that bringing the matter before the Commission for 
determination of the avoided cost rate was the only course of action available to it. TR1 178-
187; Ex 3, Exhibits 11-13. 

10. One of the primary issues contested at the first hearing on avoided cost was the 
issue of the proper methodology to employ in analyzing and modeling avoided cost over a 20 
year term, the term that Oak Tree staled in its LEO offer to NWE. 18 C.F.R. § 292.101(6) 
defines "avoided cost" as follows: 

Avoided Costs means the incremental costs lo an electric utility of electric energy, 
capacity, or both, which, but for the purchase from the qualifying facility or qualifying 
facilities, such utility would generate itself or purchase from another source. 
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11. Oak Tree's witness Lauckhart employed what he characterized as a spot market 
based market approach to project NWE's avoided costs over a twenty year period with the value 
of avoided energy costs coming directly from the Black & Veatch Fall 201 O Energy Market 
Forecast for the Midwest United States and applied to each hour of the twenty year QF contract 
term and the value of capacity coming from the Black & Veatch forecast of the value of capacity 
in the South Dakota area and applied to the twenty percent of the 19.5 MW nameplate capacity 
of the Project that the Midwest Reliability Organization applies to wind energy facilities for 
capacity accreditation beginning in !tie year 2013 when NWE indicated it would become 
capacity deficient in its then current biennial 10-year plan on file with the Commission pursuant 
to SDCL 49-418-3. Ex OT 1, pp. 4-7. Mr. Lauckhart calculated both a "brown value" avoided 
cost of $78.92/MWh, which assumes the avoided costs are not from a renewable resource and 
a "green value" avoided cost of $70.81, which assumes the source is a renewable source. 

12. NWE's witnesses LaFave, Green, and Lewis employed a combination of 
incremental baseload avoidable costs and spot market prices in what Mr. LaFave characterized 
as a mixture of the Component/Peaker method and the Market Estimates method to reflect the 
actual costs that NWE could avoid by offsetting market purchases and backing down the most 
expensive baseload unit, depending on load. The general method employed by NWE has been 
referred to in this proceeding as the "hybrid method." Ex Staff 1, p. 9. NWE included a capacity 
contribution in its calculations of avoided cost for the first hearing with such contribution to begin 
in 2016. Ex NW 1, p. 10. NWE calculated its avoided cost at $35.85 levelized over a 20-year 
term. Ex NW 1, p. 18. 

13. Staff witness Rounds asserted that NWE's method seems to most accurately 
reflect NWE's actual avoided incremental costs. However, Mr. Rounds believed NWE's gas and 
electric price forecasts to be unreliable. Ex Staff 1, p. 10. 

14. As the Commission ruled in its Interim Order and again in denying Oak Tree's 
motion for reconsideration in its Order Granting in Part and Denying in Part Motion for Partial 
Reconsideration and Application for Reconsideration, the Commission finds that the "hybrid 
method" or combination method employed by NWE of using forecasted avoided incremental 
baseload costs for energy supplied to NWE from such resources and projected market prices 
for energy supplied to NWE from such resources most closely matches NWE's actual avoided 
costs. NWE rs a vertically integrated utility that generates most of its energy at this time from its 
own baseload generation resources. To the extent that NWE is supplying all energy in an hour 
from its own baseload generation, the only costs NWE can avoid in that hour are the variable 
baseload generating costs that will be avoided by backing down its costliest baseload generator. 

15. In its Interim Order, the Commission found, however, that NWE may have utilized 
unjustifiably low natural gas inputs and electric market inputs in calculating its avoided costs, 
and as a result, the Commission could not reliably determine the proper avoided cost with the 
data and analyses in the record from the first hearing. The Commission did not overturn this 
finding on reconsideration. In the second hearing, the parties presented additional and revised 
evidence in conformity with the Commission's Interim Order. 

16. In the Interim Order, the Commission found that NWE's model inputs Into the 
hybrid method were deficient in that they did not include projected carbon costs. The 
Commission also found that the carbon emission cost values of $5/ton starting in 2015 and 
shifting to $10/ton starting in 2020 and rising to $15/ton in 2025 as estimated by Lands Energy 
were reasonable carbon emissions cost estimates in the present environment and were the 
appropriate carbon emissions cost values to be included in the parties' respective hybrid 

9 



Exhibit_JPT-3 
Page 10 of 15 

method analyses of avoided cost. On reconsideration, the Commission reversed its findings 
regarding the propriety of including carbon costs In the avoided cost calculations as unjustifiably 
speculative at this time. 

17. In the Interim Order, the Commission found that the appropriate contract term for 
the Project was 20 years to enable the Project to obtain financing in accordance with the 
objectives of PURPA. This finding was not challenged in the parties' motions to reconsider and 
the Commission so finds. 

18. In the Interim Order, the Commission directed the parties to utilize current market 
conditions and projections in determining proper natural gas inputs and proper electric market 
rates. On reconsideration, the Commission determined that this use of current inputs violates 
the PURPA requirement that the avoided cost must be determined as of the LEO date of 
February 25, 2011, and the Commission accordingly found that cost Inputs and projections 
should be as of such date. 

19. In testimony filed for the second hearing following the Interim Order and 
Reconsideration Order, Oak Tree witness Lauckhart employed natural gas price forecast data 
from five of the forecast scenarios in the U.S. Energy Information Administration's Annual 
Energy Outlook, 2010, and other comparative scenarios to arrive at a range of projected 
avoided cost values. Mr. Lauckhart asserted that the appropriate resource upon which to base 
the avoided capacity component of avoided cost is NWE's Aberdeen peaking plant currently 
under construction and in NWE's ten year plan as of the LEO date of February 25, 2011. Mr. 
Lauckhart stated that the cost of the Aberdeen gas turbine is approximately $141/kw-yr. and 
that this is an appropriate input value for NWE's avoided capacity cost. Ex OT 10, pp. 3-4. Mr. 
Lauckhart asserted that based on this range of forecasted natural gas prices and other inputs, 
including capacity, avoided costs lie in the range between $56/MWh to $89/MWh. Mr. Lauckhart 
recommended the use of the average of these scenarios to factor in all of the forecast 
probabilities. He stated that the average of these calculated avoided values is $69.3/MWh. Ex 
OT 9, pp. 11-16. Mr. Lauckhart also stated that he preferred the model employed by Staff over 
the model employed by NWE. Ex OT 10, p. 7. 

20. Using 2012 as year one . of the power purchase contract, NW E's witness 
LaFave's analysis of avoided cost for energy resulted in a 20-year levelized avoided energy cost 
of $37.99. Mr. LaFave's calculation of avoided capacity cost resulted in an avoided capacity 
cost of $36 per kilowatt year, increasing at a rate of 5.84% for the remaining years. This results 
in a 20-year levelized avoided capacity cost of $56.56 per kilowatt year. Ex NW 15, pp. 7-8. 

21. Staff witness Rounds asserted that the proper application of the hybrid method 
would be to evaluate each hour of the year and compare NWE's load, NWE's base load 
generation, and the QF's output. Mr. Rounds proposed method sets the avoided cost: (i) for 
hours in which NWE's baseload generation exceeds its load, at the cost of NWE's most 
expensive baseload generator: (ii) for hours in which NWE's load exceeds its baseload 
generation by at least the QF's output, at the market price; and (iii) and for hours in which 
NWE's load exceeds its baseload, but not by as much as the QF's output level, at market price 
for the difference between NWE's load and its base load generation capacity and at the cost of 
its most expensive base load generator for the remaining QF output. Ex Staff 2, p. 1. Mr. 
Rounds also asserted that the best forecast available as of February 25. 2011 was the natural 
gas forecast from the EIA's Annual Energy Outlook (AEO) 2011 Early Release Reference Case, 
released on December 16, 2010, and utilized by the Eastern Interconnection Planning 
Collaborative (EJPC) for its analysis in the Eastern Interconnection Business As Usual future 

10 



Exhibit_JPT-3 
Page 11 of 15 

analysis. Ex Staff 2, p. 2-5. Mr. Rounds utilized a "load block" analysis utilized by EIPC and the 
EIPC load growth projections, load shapes for this region, and a pricing method consisting of 
EIPC price projections adjusted by AEO data to scale the data to this region. Ex Staff 2, p. 5-7. 
Mr. Rounds computed NWE's levelized avoided cost over a 20 year period at $54.32/MWh 
beginning in 2013 and $55.78/MWh beginning in 2014. Ex Staff 2, p. 3. For the capacity 
component, Mr. Rounds used a rated capacity value of 19.5 MW, a capacity cost value of $20 
per kilowatt year, and a capacity credit of 12.9 percent across the entire 20 years which yielded 
an avoided capacity cost of $0.66/kWh. TR2 250-251; Ex Staff 2, p. 6. 

22. At hearing, Mr. Rounds testified that he felt adjustments needed to be made to 
certain inputs to his avoided cost calculations. This included adding an inflation adjustment to 
capacity cost of 2.5% per year and adjusting the capacity contribution value to 18.915 MW to 
reflect the net-of-losses value stated in Oak Tree's FERG Form 556 QF certification filed with 
the Complaint as Exhibit 1 thereto. TR2 253. Mr. Rounds also testified that the MAPP_ US load 
shape that he had used In his modeling did not seem to accurately reflect NWE's load shape, 
and he therefore substituted the MISO West load shape which better matches NWE's actual 
energy demand. TR2 254-255; Ex Staff 5. Based on these changes, Mr. Round's revised 
calculations produced an avoided cost of $46.23/MWh beginning in 2013 and $47.55/MWh 
beginning in 2014.TR2 257; Ex Staff 6. 

23. The Commission finds that Oak Tree is entitled to capacity credit for the facility's 
output commencing with the Project's coming online with the capacity value equal to 20% of the 
Project's net-of-losses capacity of 18.915 MW. The 20% value is the appropriate percentage 
since NWE is a member of the Midwest Reliability Organization (MRO), and as of the LEO date 
of February 25, 2011, the MRO accredited wind energy facilities at 20% of their rated capacity. 

24. The Commission finds that the appropriate model for determining avoided costs 
is the model developed by Staff witness Rounds. Ex Staff 2. 

25. The Commission finds that the appropriate inputs into the model to fairly reflect 
NWE's avoided energy costs are to utilize NWE's actual hourly load shape and apply it to the 
hourly forecast blocks developed by the EIPC as used by Staff witness Rounds. The EIPC 
projections were developed by an industry wide collaborative of professionals in the field and 
represent a disinterested set of projections that is generally accepted by the industry. · 

26. The Commission finds that the appropriate peak growth rate and energy load 
growth rate forecasts for the next 20 years are the 1 percent per year peak and 2.25 percent per 
year energy growth rates offered by NWE. Ex NWE 10, p. 2. The Commission further finds that 
the appropriate method for distributing the annual energy growth across NWE's load shape as it 
changes in response to the greater growth rate in energy than peak is to spread the energy 
growth across the forecast blocks as a function of each block's growth room to the total growth 
room of all blocks. 

27. The Commission finds that the proper avoided capacity costs are the $36 per 
kilowatt year avoided capacity cost value presented by NWE through the end-of-year 2015 
termination date of NWE's capacity contract upon which this capacity value is based, and then 
escalating by 5.84 percent on January 1, 2016, and at the beginning of each year thereafter for 
the remainder of the 20-year QF contract term. TR2 211; Ex NWE 14. 
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28. The Commission finds that renewable energy credits (REC) associated with the 
Project should remain with Oak Tree. Oak Tree will have access to the REC market, and Oak 
Tree can market its RECs as it deems in its best interest. 

29. The Commission finds that the appropriate model input for NWE's base 
generation is 191 megawatts. TR2 272. 

30. The Commission finds that the introduction of these inputs Into the model 
developed by Mr. Rounds yields the resulting levelized and non-levelized avoided cost values 
set forth on the spreadsheet attached hereto as Exhibit A and incorporated herein by reference. 

31. The Commission finds that levelized avoided cost values, discounted by a 7.86% 
present-value discount factor, are the appropriate values to use because they will produce a 
stable price that will better enable Oak Tree to finance the Project. The Commission accordingly 
finds that NWE's avoided cost for the Oak Tree Project is $49.24/MWh if production begins in 
2013 and $51.23/MWh if production begins in 2014 as set forth on the "Levelized" columns of 
Amended Exhibit A. 

General 

32. To the extent that any Conclusion of Law set forth below is more appropriately a 
Finding of Fact, that Conclusion of Law is incorporated by reference as a Finding of Fact. 

CONCLUSIONS OF LAW 

1. The Commission has jurisdiction over this matter pursuant to 16 U.S.C. Chapter 
12, § 824a-3, 18 C.F.R. Part 292, and SDCL Chapters 1-26 and 49-34A, including 49-34A-93. 

2. 16 U.S.C. § 824a-3(a) required the Federal Energy Regulatory Commission to 
promulgate rules "to encourage cogeneration and small power production . . . , which rules 
require electric utilities to offer to ... (2) purchase electric energy from such facilities." Under 16 
U.S.C. § 824a-3(f), following FERC's promulgation of such rules, "each State regulatory 
authority shall, after notice and opportunity for public hearing, implement such rule (or revised 
rule) for each electric utility for which it has ratemaking authority." Pursuant to 16 U.S.C. § 824a-
3(b ), "rates for such purchase-

(1) shall be just and reasonable to the electric consumers of the electric utility and in the 
public interest, and 

(2) shall not discriminate against qualifying cogenerators or qualifying small power 
producers. 

No such rule prescribed under subsection (a) of this section shall provide for a rate 
which exceeds the Incremental cost to the electric utility of alternative electric energy." 

16 U.S.C § 824a-3 defines "incremental cost to the electric utility of alternative electric energy" 
as follows: 

"incremental cost of alternative electric energy" means, with respect to electric energy 
purchased from a qualifying cogenerator or qualifying small power producer, the cost to 
the electric utility of the electric energy which, but for the purchase from such 
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cogenerator or small power producer, such utility would generate or purchase from 
another source. 

The FERC rules set forth in 18 C. F. R. Part 292 set forth the standards for the Commission's 
determination of avoided cost. 

3. A legally enforceable obligation need not have a contract executed by the utility 
to exist. If it did, utilities could negate the operation of PURPA by simply refusing to sign. 

4. The Commission concludes that a legally enforceable obligation was created on 
February 25, 2011, under 18 C.F.R. § 292.304(d). 

5. The appropriate contract term for the Project Is 20 years to enable the Project to 
obtain financing in accordance with the objectives of PURPA. 

6. The inclusion of carbon costs in the avoided cost calculations is not justified at 
this time due to the absence of any legislation that seems likely to pass that would establish 
such costs and is therefore too speculative to warrant inclusion in the avoided cost. 

7. Oak Tree is entitled to capacity credit for the facility's output commencing with 
the Project's coming online with the capacity value equal to 20% of the Project's after-losses 
capacity of 18.915 MW. The 20% value is the appropriate percentage since NWE is a member 
of the Midwest Reliability Organization (MRO), and as of the LEO date of February 25, 2011, 
the MRO accredited wind energy facilities at 20% of their rated capacity. 

8. Levelized avoided cost values, discounted by a 7.86% present-value discount 
factor, are the appropriate values to use because they will produce a stable price that will better 
enable Oak Tree to finance the Project. NWE's avoided cost for the Oak Tree Project is 
$49.24/MWh if production begins in 2013 and $51.23/MWh if production begins in 2014 as set 
forth on the "Levelized" columns of Amended Exhibit A. 

9. To the extent that any of the Findings of Fact in this decision are determined to 
be conclusions of law or mixed findings of fact and conclusions of law, the same are 
incorporated herein by this reference as a Conclusion of Law as if set forth in full herein. 

It is therefore 

ORDERED, that the avoided cost determinations of the Commission as set forth in the 
Findings of Fact and Conclusions of Law shall govern the pricing and payment for the delivery 
of energy and capacity by Oak Tree to NWE. It is further 

ORDERED, that NWE and Oak Tree shall enter into negotiations in good faith to 
consummate a power purchase agreement consistent with the avoided cost detenminations and 
other Findings of Fact and Conclusions of Law of this Order and with current normative terms of 
such contracts. The parties shall conclude such negotiations and reach an agreement on a 
power purchase agreement no later than thirty (30) days following the date of issuance of this 
Order and file such agreement with the Commission. 
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NOTICE OF ENTRY AND OF RIGHT TO APPEAL 

PLEASE TAKE NOTICE that this Amended Final Decision and Order; Notice of Entry 
was duly issued and entered on the 11""'- day of May, 2013. Pursuant to SDCL 1-26-32, this 
Amended Final Decision and Order will take effect 10 days after the date of receipt or failure to 
accept delivery of the decision by the parties. Pursuant to SDCL 1-26-31, the parties have the 
right to appeal this Final Decision and Order to the appropriate Circuit Court by serving notice of 
appeal of this decision to the circuit court within thirty (30) days after the date of service of this 
Notice of Entry and Right to Appeal. 

Dated at Pierre, South Dakota, this 11'/\ day of May, 2013. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that this 
document has been served today upon all parties 
of record in this docket, as listed on the docket 
service list, by facslmlle or by first class mall, In 
properly addressed envelopes, with charges _,_fu 
By~ 

Da~ 5•\(,\ 

(OFFICIAL SEAL) 
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BY ORDER OF THE COMMISSION: 

, Chairman, dissenting in 

~~ 
CHRIS NELSON, Commissioner, 
dissenting i part 

KRISTIE FIEGEN, Commissioner, 
dissenting 
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BEF0:81: THE PUBLIC UTILITIES COMJ.\1ISSI0N 
OF THE S'l'ATE OF SOUTH DAKOTA 

IN THE MATTER OF THE 
COMI'L.AINT BY JUHL ENERGY, INC. 
AGAINST NORTHWESlERN 
CORPORATION DBA 
NORTHWESTERN ENERGY FOR 
ESTABLISHING A PURCHASE 
POWER AG:81:EMENT 

---'--------------

• • 
• 
• 
• 
• 
• 
• 
• 

STAFF'S FIRST SET OF DATA 
REQUESTS TO JUHL ENERGY 

EL16-021 

1-9) Oil page 12 of Roger Schiffinan' s direct testimony, he states that Juhl believes an LEO 
. . has been established. Provid., support for that statement. Upon which dare does Juhl 

contend the LEO was established? · · 

0) 

ANSWER: With respecttothe :first question; Mr; Schiffinan is not a lawyer and believes 
the question of LEO formation is a matter of law better addressed in legal arguments 
between the party, assuming there is disagreement. With. respect to the second part of 
the questi6n, Juhl believes the LEO should l'llll from the date negotiations ended, which 
wilulcfbe April 4, 2016. 



ARTICLE 20:10 

Chapter 

20:10:01 

20:10:02 

20:10:03 

20:10:04 

20:10:05 

20:10:06 

20:10:07 

20:10:08 

20:10:09 

20:10:10 

20:10:11 

20:10:12 

20:10:13 

20:10:14 

20:10:15 

20:10:16 

20:10:17 

20:10:18 

20:10:19 

20:10:20 

20:10:21 

PUBLIC UTILITIES COMMISSION 

General rules of practice. 

General motor carrier rules, Repealed. 

Regulated motor carriers, Repealed. 

Exempt motor carriers, Repealed. 

General telecommunications company rules. 

Telecommunications records. 

Telecommunications subscriber billing rules. 

Telecommunications credit. 

Refusal of telecommunications service. 

Disconnection of telecommunications service. 

Public grain warehouses. 

Grain buyers. 

Public utilities rate filing rules. 

Procedure rules for public utilities, Repealed or transferred. 

General gas and electric rules. 

Gas and electric utility records and public information rules. 

Gas and electric customer billing rules. 

Gas and electric service rules. 

Establishment of gas and electric credit. 

Refusal and disconnection of gas and electric service. 

Energy facility plans. 
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20:10:22 

20:10:23 

20:10:24 

20:10:25 

20:10:26 

20:10:27 

20:10:28 

20:10:29 

20:10:30 

20:10:31 

20:10:32 

20:10:33 

Energy facility siting rules. 

Gas and electric advertising rules. 
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lnterexchange carrier and classification rules. 

Telecommunications facility construction notice rules, Repealed. 

Master metering variance rules. 

Telecommunications switched access filing rules. 

Telecommunications separations procedures. 

Telecommunications switched access charges. 

Assignment of N11 dialing codes. 

Assessment of fees for intrastate gas pipeline operators. 

Local exchange service competition. 

Service standards for telecommunications companies. 

20:10:34 Prohibition against unauthorized changing of telecommunications 
company and charging for unauthorized services. 

20:10:35 

20:10:36 

20:10:37 

20:10:38 

20:10:39 

20:10:40 

Telecommunications services. 

Small generator facility interconnection. 

Pipeline safety rules. 

Renewable, recycled, and conserved energy rules. 

Stray electrical current and voltage remediation. 

Requirements for establishing a legally enforceable obligation. 

20:10:40 

REQUIREMENTS FOR ESTABLISHING A LEGALLY ENFORCEABLE OBLIGATION 

Section 

20:10:40:01. Definitions. 

20:10:40:02. Applicability of rules. 
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20:10:40:01. Definitions. Terms defined in SDCL 49-34A-1 have the same meaning 
when used in this chapter. In addition, terms used in this chapter mean: 

(1) "Avoided cost," the incremental costs to a public utility of electric energy or 
capacity or both which, but for the purchase from the qualifying facility, the public utility 
would generate itself or purchase from another source; 

(2) "Legally enforceable obligation," an obligation that the qualifying facility will 
sell and the affected public utility will purchase energy or capacity or both for a specified 
term in which the rates for purchase shall, at the option of the qualifying facility, be 
based on either the avoided costs calculated at the time of delivery or the avoided costs 
calculated at the time the obligation is incurred; 

(3) "Qualifying facility," a facility that meets the definition of a qualifying facility 
under 18 C.F.R. § 292.101(b)(1) (July 1, 2014). 

Source: 

General Authority: SDCL 49-34A-93. 

Law Implemented: SDCL 49-34A-93. 

20:10:40:02. Applicability of rules. The provisions of§ 20:10:40:03 apply only to the 
establishment of a legally enforceable obligation between a qualifying facility with a 
design capacity of more than 100 kilowatts and a public utility. 

Source: 

General Authority: SDCL 49-34A-93. 

Law Implemented: SDCL 49-34A-93. 

20:10:40:03. Establishment of a legally enforceable obligation. A legally enforceable 
obligation is established when a qualifying facility notifies the public utility of the 
qualifying facility's intent to establish a legally enforceable obligation and the following 
requirements have been met: 

(1) The qualifying facility, if it has a net power production capacity of 500 kW or 
more, has notified the public utility of its status as a qualifying facility at least 
90 days prior, pursuant to 18 C.F.R. § 292.207(c)(2); 

(2) The qualifying facility has entered into an interconnection agreement or the 
interconnection process is delayed as a result of a dispute that has been filed 
with the proper jurisdiction; 
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(3) The public utility has failed to provide the avoided cost information required 
by 18 C.F.R. § 292.302 (July 1, 2014) or the qualifying facility has filed a 
dispute of the public utility's avoided cost information with the Commission; 

(4) The qualifying facility has offered a signed power purchase agreement to the 
public utility that includes the following: 

(a) A purchase price based on the qualifying facility's estimate of the 
public utility's avoided cost; 

(b) A reasonable date or range of dates for commencement of delivery of 
the energy or capacity, or both; 

(c) The length of the contract; and 

(d) Other terms and conditions that would be reasonable in the industry; 
and 

(5) The qualifying facility has shown that it has made significant progress toward 
bringing the qualifying facility into existence by providing: 

(a) A list of any permits that are needed for the facility to be operational 
and documentation that it has completed or started the process to 
obtain the permits; 

(b) A description of the site of the project and documentation that it has 
acquired or is in the process of acquiring the land or any necessary 
easements or options; 

(c) The amount of financing that is needed and documentation that it has 
acquired financing or its plan for acquiring financing; and 

(d) A description of any owners, employees, or consultants' qualifications 
to construct and operate the qualifying facility. 

The notification of the qualifying facility's intent to establish a legally enforceable 
obligation shall be sent via certified mail to the public utility and shall include any 
necessary documentation demonstrating that the above requirements have been met. A 
copy of the notification and the attached documentation shall be sent to the commission. 

Source: 

General Authority: SDCL 49-34A-93. 

Law Implemented: SDCL 49-34A-93. 
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Michael J. Uda 
Uda Law Finn, P.C. 
7 West 6th Avenue 
Power Block West, Suite 4H 
Helena, MT 59601 
(406) 457-5311 
michaeluda@udalaw.com 

Attorney for Juhl Energy, LLC 

BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN TllE MATTER OF The Consideration 
of Standards to Govern Avoided Cost 
Detenninations 

DOCKET NO. RM13-02 

COMMENTS OF JUHL ENERGY, INC. 

I. INTRODUCTION 
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At the outset, Commenter Juhl Energy, Inc., ("Juhl) wishes to express its appreciation to 

the South Dakota Public Utilities Commission ("Commission") for this opportunity to comment 

on the above-captioned rule making. As an initial observation, the only comments received on 

the proposed rule thus far are from utilities, utilities which as a category, have been traditionally 

hostile to purchasing power from qualifying facilities. Congress believed that increased use of 

these sources of energy would reduce the demand for traditional fossil fuels," and il recognized 

that electric utilities had traditionally been "reluctant to purchase power from, and to sell power 

to, the nontraditional facilities." FERC v. Mississippi, 456 U.S. 742, 750 (1982) (footnote 

omined). This "reluctance" has continued lo this day, as utilities continue to place impediments 

in the way of qualifying facilities or "QFs." Some of the utility cornmenters even request that 

JUHL ENERGY'S REPLY COMMENTS ON PROPOSED RULE RM13,02 
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the Commission adopt rules that are inconsistent with the plain language of the Federal Energy 

Regulatory Commission's ("FERC") rules implementing the Public Utility Regulatory Policies 

Act ofl 978, 16 U.S.C. § 824-a3, et seq ("PURP A"). 

II. REPLY COMMENTS ON PROPOSED RULE 20:10:40:03. 
ESTABLISHMENT OF A LEGALLY .ENFORCEABLE OBLIGATION. 

A. BACKGROUND 

PURPA directs the states to implement PURPA consistently with the regulations adopted 

by the Federal Energy Regulatory Commission ("FERC"). PURP A§ 21 O(H)(2)(a), 16 U.S.C. 

824a-3(h)(2)(B). See also Exelon Wind 1. LLC, 140 FERC 161,152, at P 44 (2012), rev 'don 

other grounds, Exelon Wind I, L.L.C. v. Nelson, 766 F.3d 380, 2014 U.S. App. LEXIS 17354, 44 

ELR 20202 (5th Cir. Tex. 2014) ("As a result, a state may take action under PURPA only to the 

extent that that action is in accordance with the Commission's regulations.") 

Under 18 C.F.R. 292.304(d), PURPA allows a QF the option as to how it will sell its 

generation to a utility. As FERC stated in Hydrodynamics, et al., 146 FERC 161,193, P. 31 

"Under section 292.304(d) of the Commission's regulations, a QF also has the unconditional 

right to choose whether to sell its power "as available" or at a forecasted avoided cost rate 

pursuant to a legally enforceable obligation." 

QFs often must obtain financing to construct, operate, and build a project, thus FERC 

adopted regulations specifying that the choice of how a utility will offer to sell its generation to a 

utility was best left to the QF: "Many commenters have stressed the need for certainty with 

regard to return on investment in new technologies. The Commission agrees with these latter 

argumenta, and believes that. in the long run, "overestimations" and "underestimations" of 

avoided costs will balance out." 45 Fed. Reg., 12 .. 214, 12,224 (1980) (hereinafter "FERC Order 
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69"). Consequently, it is up to the QF under PURP A to choose how to make its commitment to 

sell power to utilities, not up to the Commission and not up to the utilities. 

Finally, the Commission will recall that its obligation is to "encourage" QP generation. 

The Montana Rule creates, as well, a practical disincentive to amicable 
contract formation because a utility may refuse to negotiate with a QF al all, and 
yet the Montana Rule precludes any eventual contract formation where no 
competitive solicitation is held. Such obstacles to the formation of a legally 
enforceable obligation were found unreasonable by the Commission in Grouse 
Creek, and are equally unreasonable here and contrary to the express goal of 
PURPA to "encourage" QF development. 

Hydrodynamics, 133. 

Thus, the Commission must not only "encourage" QF generation, but FERC also has 

clearly stated that "amicable barriers to contract formation" are not consistent with FERC's 

regulations implementing PURP A. For the Commission to implement many of the suggestions 

offered by the utilities in their comments on the Commission's proposed rule would not 

accomplish that goal, but would rather discourage QF generation in South Dakota and create 

practical disincentives to amicable contract formation. 

B. OTTERTAIL POWER'S COMMENTS 

Otter Tail Power ("Otter Tail") generally supports the draft rulemaking, but suggests the 

following sentences be added to the definition of "Avoided costs" in Section 20: 10:40:01: 

The purchasing utility may recover from the qualifying facility any costs incurred by the 
purchasing utility that result from the addition of the qualifying facility to the system. Such 
increased costs may include, but are not limited to, increased costs for congestion 
management, transmission service expenses, ancillary services expenses and similar items. 

Otter Tail's suggestion is contrary to the definition of"avoided costs" set forth in FERC's 

regulations and is an invitation to ecror on the part of the Cmrunission, FERC's existing rule 

implementing PURPA provides that "avoided cost" means "[T]he incremental costs to an electric 
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utility of electric energy or capacity or both which, but for the purchase from the qualifying facility 

or qualifying facillties, such utility would generate itself or purchase from another source." 18 

C.F.R. § 292.101 (b)(6 ). With respect to interconnection and transmission related costs, l'l.'1<.C has 

adopted regulations which address those issues as well: 

QFs have the right to purchase supplementary power, back-up power, 
maintenance power, and interruptible power at rates which are just and 
rcasonahle, based on accurate data and consistent system-wide costing principles, 
and that apply to the utility's other customers with similar load or cost-related 
characteristics (see 18 C.F.R. § 292.305), provided the selling utility has not been 
relieved from its QF sales obligation (see 18 C.F.R. § 312 - 313). QFs also have 
the right to interconnect with a utility by paying a nondiscriminatory 
interconnection fee approved by the State regulatory authority or a nonregulated 
electric utility (see 18 C.F.R. § 292.306). 

http://www.ferc.gov/industries/electric/ gen-i nfo/q ual-fac/benefits.asp 

In addition, if the proposal is to treat the interconnection costs and transmission costs 

associated with QFs differently than non-QF facilities, such discrimination is prohibited under 

FERC's implementing regulations. See 18 C.F.R. § 292.304(a)(l)(ii). Otter Tail's intentions in 

this regard are unclear, but it appears to be arguing that avoided costs should necessarily include 

the costs of interconnection, transmission and ancillary related costs. Presumably, these costs 

should already be part of the avoided cost calculation adopted by the Commission either in 

standard rates or for rates negotiated between QFs and utilities. Thus, not only is Otter Tail's 

proposal unnecessary, but it also raises the specter ofl'ERC-prohibitcd discrimination against QFs 

and may create a formidable barrier to amicable contract fonnation. 

C. XCEL ENERGY COMMENTS 

Xcel Energy's comments are definitely an invitation to error by the Commission. First, 

Xcel doubts the need for a purchase obligation, given the industry changes that have taken place 

since the enactment of PURPA. FERC's implementing regulations already provide a process by 

which a utility can be relieved of its mandatory purchase obligation pursuant lo 18 C.F.R. §§ 

JUIIJ. ENERGY'S REPLY COMMl,NTS ON PROPOSED RULE RMl3~J2 4 



Exhibit_JPT-6 
Page 5 of 12 

292.312 and 313). However, it is incumbent on a utility, and Xcel has, to be relieved of its 

mandatory purchase obi igation. However, for projects which are larger than 20 megawatts 

("MW") or more, the purchase obligation remains unless the utility can make a demonstration that 

it should be relieved of its mandatory purchase obligation under PURP A. See Northern Stales 

Power Company, 151 FERC 1! 61,110, P. 31 (finding that Northern States Power Company had not 

met the burden of showing it should be relieved of its purchase obligations for QFs with a capacity 

of 20 MW). Although Xcel expresses doubt regarding the continuing obligation of South Dakota 

utilities under PURPA, those doubts are better addressed at FERC rather than before this 

Commission. Adopting rules which interfere with QFs rights under PURP A to sell their energy 

and capacity to South Dakota utilities creates as specter of being preempted by federal law. 

Second, Xcel states that it supports limiting the time-frame of an LEO to a minimum of 5 

years and a maximum of 20, reasoning that such a time-frame reflects an effective resource 

planning horizon for the purchasing utility. Limiting contract length is nowhere supported by 

FERC's regulations implementing PURPA nor by PURPA itself. Limiting contract leng1h also 

raises the issue of whether Xcel's proposal, if adopted by the Commission would result in 

discrimination against QFs in violation of PURP A. 

Third, Xcel also makes suggestions to amend the language of the definition in Section 

20: I 0:40:01 to add the following language "The purchasing utility may recover from the qualifying 

facility any costs incurred by the purchasing utility that result from the addition of the qualifying 

facility to the system." Adoption of this vague language is an invitation to disputes between QFs 

and utilities in contract negotiations, as well as being unnecessary beca11se presumably these issues 

arc already addressed by FERC regulations anc! are already the subject matter of a proper 
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calculation of avoided costs. Juhl has already commented on this sort of change lo the definition 

with respec.t to Otter Tail's comments. 

Fourth, Xcel, like Otter Tail., suggests additional language that makes cleanhat certain QFs 

have access to wholesale markets and may therefore be ineligible for LEOs under PURPA. As 

noted in response t\l Otter Tail's comments, this language is not only unnecessary but also raises 

the specter of preemption by PURPA. 

D. MIDAMERICAN COMMENTS 

MidAmerican, as well as Otter Tail and Xcel, also suggest clarification the purchasing 

utility will be entitled to recover the costs incurred as a result of the addition of the QF to the grid. 

As noted above, this is unnecessary and potentially disc1iminating, depending on implementation. 

The proper calculation of avoided costs, the "but for" test, will result in a discussion of whether it 

is or is nm appropriate for a utility to deduct these costs from avoided costs. As noted previously 

in response to Otter Tail and Xcel, utilities may not discriminate against QFs. See 18 C.F.R. § 

292.101 (a)(l }(ii). If MidAmerican and other utilities are not following the FERC rules for 

interconnection and related system upgrade costs, this is nothing more than discrimination and 

these costs should not be included. If the Commission were to adopt such a rule, it would raise 

the specter of preemption by PURP A. 

E. NORTHWESTERN COMMENTS 

North Western believes the definitions in the proposed draft rule are unclear, and therefore 

suggests the following amendments to 20:10:40:0l Definitions: 

I. "Avoided cost," the incremental costs lo a public utility of electric energy or capacity or 

both which, but for the purchase from the qualifying facility, the public utility would 

generate itself or purchase from another source less any other costs that the public utility 
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incurs which. but for the purchase from the qualifying facility. the public utility would not 

Again, as noted previously multiple times, it is not appropriate to change the definition of 

avoided cost. The definition of avoided cost is set forth already in FER C's regulations, and the 

Commission is obligated to implement and enforce that definition. This is merely another way of 

attempting to recover costs that are not properly part of the avoided cost calculation -- in other 

words an inappropriate deduction from the calculation of avoided costs and would, if adopted by 

the Commission, be preempted by PURPA. Moreover, as noted previously, the proper calculation 

of avoided costs, and what deductions should be included, is already a subject for discussion in 

negotiated QF agreements. 

2. "Legally enforceable obligation," an unconditional obligation incurred by !ltt!I the 

qualifying facility to will sell and deliver. which binds the affected public utility to 

purchase and accept, the affeeted 1mblie utility will ~"1,ase energy or capacity or both for 

a specified term in which the rates for purchase shall, at the option of the qualifying facility, 

be based on either the avoided costs calculated at the lime of delivery or the avoided costs 

calculated at the time the obligation is inctmed; 

This definition appears nowhere in any FERC decision, FERC's regulations, in PURPA itsell'. 

or in any reported cou11 decision interpreting PURI' A. Furthermore, it makes no sense. A 

party cannot make an unconditional obligation to sell until it knows the price it will receive 

from the utility. No prudent business would enter into such an arrangement. This definition 

is simply another invitation to error us it is inconsistent with the plain language of FERC's 

definition under 18 C.F.R. 292.304(d), which the Commission is obliged to implement. 
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North Western also suggests a series of edits to section 20: l 0:40:03 Establishment of a legally 

cnforceahle obligation, replicated below: 

l. (2) The qualifying facility has, for intcrcotuiection purposes, been sludied as a networ.1' 

resource and entered into an interconnection agreement or the interconnection process is 

delayed as a result of a dispute that has been filed with the proper jurisdiction: 

This is an unreasonable bruri.er to amicable contract formation. Imposing significant 

costs on a QF prior to incurring a legally obligation is inconsistent with prior FERC decisions 

such as Hydrodynamics and Grouse Creek Wind Park, 142 FERC 161.187, at P 40 (2013). In 

Hydrodynamics, FERC stated: 

In Grouse Creek, the Commission found that the Idaho Commission's requirement 
that a QF file a meritorious complaint to the Idaho Conunission before obtaining a 
legally enforceable obligation "would both unreasonably interfere with a QF's right 
to a legally enforceable obligation and also create practical disincentives to 
amicable contract formation." Similarly, we find that requiring a QF to win a 
competitive solicitation as a condition to obtaining a long-tenn contract imposes an 
unreasonable obstacle to obtaining a legally enforceable obligation particularly 
where, as here, such competitive solicitations are not regularly held. 

Requiring a QF lo spend potentially a very significant amount of money ( depending on 

the size of the facility) would chill QF development and be contrary to the Commission's 

responsibility to encourage QF development in South Dakota. It imposes an unreasonable 

brurier to amicable contract formation because it requires the expenditure of substantial 

amounts of money on interconnection studies and network upgrade regardless of whether the 

utility is willing to negotiate, whether substantial negotiations have taken place, or whether the 

Qf has committed to sell its output to the utility. Such a resttlt would be contrary to multiple 

FERC decisions interpreting its own PURPA regulations. This is yet another invitation to error 

by NorthWestern, one which the Commission should resist 
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2. (J) More than the greater of 90 days since the qualifying facility requested or 30 days since 

the OF provided all infonnation needed by the utility for detennination of the public 

utility's avoided cost have elapsed and the public utility has failed to provide either the 

avoided cost infonnation required by 18 C.F.R. § 292.302 ( July I, 2014) or the public 

utility's estimate of its avoided cost for the specific qualifying facility. or the qualifying 

facility has filed a dispute of the public utility's avoided cost information with the 

Commission; 

Again, this amendment to the definition is not only inconsistent with FERC's 

regulations implementing PllRPA by placing obligations on Qfs that they do not presently 

have, it provides the utility with yet another reason not to cooperate with negotiations or lo 

make unwarranted claims of failing to negotiate. Surely, ifa QF is this lax in its negotiations 

with a utility and yet proceeds to file u complaint with the Commission, the Commission 

already will attempt to determine whether the QF fulfilled its obligation to negotiate. This is 

yet another pretense by which utilities can impede and interfere with contract negotiations, and 

by this mischief, demonstrate their traditional "reluctance" to deal with QFs, as noted by the 

United States Supreme Court in FERC "· Mississippi. 

3. (4) The qualifying facility has offered a signed power pmchase agreement to the public 

utility that includes the following: (a) A purchase price based on the qualifying facility's 

estimate of the public utility's avoided cost; (b) A reasonable date or range of dates for 

conunencement of delivery of the energy or capacity, or both; (c) The length of the 
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contract, not to exceed 10 years from the commencement of deli very of the energy or 

capacity, or both: 

As noted previously, attempting to limit a QF contract length in this fashion is contrary 

to FERC's implementing regulations. as set forth in FERC Order 69. It is also discriminatory 

in that utilities do not limit their own commitments lo 10 years when they plan to build a 

resource for which they must obtain financing commitments and must take advantage of 

favorable tax incentives such as the production tax credit or the investment tax credit. It is 

also an unreasonable barlier to contract formation, as Qfs cannot typically obtain debt or 

equity financing for only a ten-year term. In the case of tax incentives, typically project finance 

will dictate that most of1he revenue will go to fhe tax equity investors for the first 10 years of 

the project, with the project's equity owners being paid thereafter. lfthcre is no incentive for 

a QF's equity owners to be paid, fhis will actively discourage QF generation in South Dakota. 

4. (5) [ ... ] (e) Security acceptable to the affected public utility to guarantee the gualifving 

facility's perfonnancc of the obligations incurred by creating a legally enforceable 

obligation. 

This is yet another example of an unreasonable barlier to contract formation, and an 

attempt to discourage QF generation in South Dakota. Not only does il violate the letter of 

PURPA, but it is unnecessary. lfthc proposed avoided cost rates arc. as NorthWestern has 

stated in the past, lower than market for the first years of a power purchase agreement, there is 

no hann to North Westem or its ratepayers from replacing the QF's output. In other words. 

the utility's ratepayers would benefit from delayed QF production. even according to 

NorthWestern. Traditionally, NorthWestern has used such clauses as penalties instead of as 

proper liquidated damages clauses in the event of non-performance/ Legal and enforceable 
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liquidated damages clauses are typically used where damages are uncertain and cannot 

reasonably be calculated. Penalty clauses are unlawful because there is no need to punish a 

party for non-perfonnancc if damages can be easily calculated. Here, North Westcrn's request 

for security to secure pcrfonnance is plainly a penalty clause. NorthWestern can easily 

determine the amount of damages, ifany. in the event ofnonperformance, by simply measuring 

the cost of the power it purchased and comparing it to the price paid to the QF. There is simply 

no reason for contract security. The effect and apparent intent of this provision, however, is 

to require QFs to come up with large amounts of security before incurring a legally enforceable 

obligation, and this sort of impediment to amicable contract formation is not only inconsistent 

with FERC's regulations and its decisions interpreting those regulations, it would actively 

discourage the development of QF generation in South Dakota by interfering with a QF's 

ability to create a legally enforceable obligation under PURP A. 

III. CONCLUSION 

With respect to the conunents by the utilities submitted to the Commission and commented 

upon herein, none of the provisions suggested by the utilities are consistent with PURPA, 

FERC's regulations implementing PURPA, and FERC precedent on these issues. They arc 

little more than the creatio11 of barriers to "amicable contract forn1ation" in South Dakota, a 

breeding ground for litigation, and an attempt lo discourage QF generation in South Dakota. 

For these reasons, Juhl Energy respect.fully requests that the Commission reject these 

comments and allow the rules to stand as drafted. 

RESPECTFULLY SUBMITTED THIS l ST DAY OF MARCH, 2016 

!JOA LAW FIRM, P.C. 
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f Attorneys for Juhl EnergJ, LLC 
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATIER OF THE 
COMPLAINT BY JUHL ENERGY, INC. 
AGAINST NORTHWESTERN 
CORPORATION DBA 
NORTllWESTERN ENERGY FOR 
ESTABLISHING A PURCHASE 
POWER AGRE:EMENT 

• 
• 
• 
• 
• 
• 
• 
• • 

JUHL ENERGY'S RESPONSES TO 
STAFF'S TlllRD SET OF DATA 
REQUESTS TO JUHL ENERGY 

EL16-021 

---------------
Below, please find Juhl Energy's Responses to the South Dakota Public Utilities Commission 
Staff's Third Set ofData Requests to Juhl Energy. 

3-1) 

Third Data Request 

Please refer to Attachments 3-la and 3-lb to Data Request 3-1. Attachment 3-la is Juhl 
Energy's Reply Comments in Docket RM 13-002, In the Matter of the Consideration of 
Stands to Govern Avoided Cost Determinations. Attachment 3-lb is South Dakota 
commission staff's draft rules submitted in Docket RM13-002. On Attachment 3-la, 
page 11, section Ill, Juh1 Energy requested that the Commission allow the rules to stand 
as drafted. Proposed Rule 20: I 0:40:03 (2), requires the following requirement be met to 
establish a legally enforceable obligation: 

The qual!Jjlingfadlity has entered into lin interconnection agreement or the 
interconnection process is delayed as a result of a'dispute that has been filed with 
the proper jurisdiction. 

a) , Please explain how Juhl Energy has met the requirements of a legally enforCeable 
, obligation when the qua.Ii,fying facilities have not entered into interconnection 
agreements. 
Response:(Corey Juhl) 

Since the Commission has yet to adopt the prpposed rules, it Is unclear why the 
proposed rules have any bearing upon thf!i proceedhtg or the Juhl projects. 
Havmg said that, the Juhl lnterconnectfo,n process has been delayed through no 
fault of the Juhl proje~ts'., North'\Vestern has been considering Juhl's 
Interconnection request for 416 days as of this response, and has advised it will 
now be January 31, 2017 before the Interconnection process Is completed. 

b) Does Juhl Energy continue to support the rules as drafted in Docket RMl3..002? 
Please explain. , · · , 

Staff's Thlrd DR 
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Given the Commission bas yet to adopt the. proposed rules, It Is unclear why 
Jubl's support of the proposed toles, or lack thereof, has any bearing on this 
proceeding or the Juhl projects at issue In this proceeding. 
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IN THE MATTER OF THE 
COMPLAINT BY JUHL ENERGY, INC. 
AGAINST NORTHWESTERN 
CORPORA.TION DBA 
NORTHWESTERN ENERGY FOR 
ESTABLISHING A PURCHASE 
POWER AGREEMENT 

• 
• 
• • 
* • • • 

JUHL ENERGY'S RESPONSES TO 
STAFF'S THIRD SET OF DATA 
REQUESTS TO JUHL ENERGY 

EL16-021 

---------------- . 
3-2) Please refer to Page AMM-4, lines 6-15 of the direct testimony of Ms. Mueller. 

a) Does Juhl Energy agree with Ms. Mueller's description of the Cllll'ent status of the 
Brule County Wind interconnection request? Please Oltplain. 
Response: (Corey Juhl) 
No. Juhl Energy does not agree that the Brule County Wind Project Is "on 
bold.'' SPP has received all of the required Information and data related to the 
Affected System Study Agreement and Jnhl expects to receive results by or 
before 1/31/2017. Furthermore, Juhl does not understand bow any 
Interconnecdon related items are relevant to our Complaint, especially since 18 
C.F.R. §358.2 appears to prohibit NorthWestern 's transmission department 
from attempting to dlJladvantlige or prejudice Jubl in this proceeding. lu 
addldon, It also appears that NorthWestern's transmission department Is not 
"functioning independentlytt of its non-transmission business, whicb is again 
apparently prohibited by 18 C.F,R.; § 358,2. Finally, NorthWestern appears to 
have violated 17 C.F.R. § 358.2 by ciisclosing or attempting to disclose, non­
publle information about the Jublprojects directly or through a conduit. 
J'ilorthWestern.'s t.ra11smission department's attempt to Influence the outcome of 
this case agu!nst the supply side of NorthWestern's business is of great concern 
to Juhl, alid should be to the Commission, .. As noted above ill response to 
reqqest3-l) a), as of this writing 1t'bas b,een416 days since Juhl attempted to 
interconnect with NorthWestern;s systeui, Je~ding Juhl tobelie~e there bas been 
in~ppropriate coordination bet\Veen isortliWestera's ~ansmtss1on depart111ent 
and Its non-transnds!lion functions •. 

,', . 

h) Pl~ase ;ro~ide an l'ij:,da:te oo the status of Affected SystemStudy Agreement.· 
Response: ( Corey juhl). · · · · 

Brule County Wind has signed alid completed the requlremenb of the Affected 
System Study Agreement with SPP. The final results of the Affected System 
Study are expected oil or before 1/31/2017. 
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2-2) On February 9, 2016, the Davison County Commission denied a conditional use pennit for 
the Davison project. 

a) Given the Davison County Commission's decision, what is the current status of the 
Davison project? 
The Davison County Wind Project is still in the process of completing various 
development milestones including collecting wind speed data from our onsite 
meteorological tower, and communicating with our local land owner partners. The 
Project will be resubmitting a pennit application after the County has adopted their new 
"Wind Energy Ordinance" which is expected to be in place by 01/15/17. 

b) Please explain why the Davison project was included in the complaint submitted on June 
23, 2016, when Davison County denied the project on February 9, 2016. 
The Davison project was included in the complaint because it is part of the avoided cost 

· rate discussion with Northwestern Energy as a Qualified Facility. Additionally, the 
project plans to re-submit an application with Davison County after they adopt their 
"Wind Energy Ordinance". 

c) Does Juhl Energy intend to ainend the cdmplaint and eliminate the Davison project, 
·. ·effectively reducing the avoided cost calculation to reflect approximately 40 MW of 

nameplate wind generaticit1 instead9f approximately 60 MW of nameplate wind . 
. generation? Please explain. . . . . . . 

No. We plan to. design the Davison County .Wind Project in accordance with Davison 
County's new ordinance and continue with the development of the project. 

d) Please provide justification for including Juhl's Davison county project in Mr. 
Schiffman'.s.QF IN/OUT model. 

As Juhl plans to continue tci develop the Davis~nCounty Wind Project, and to comply 
with Davison County's new ordinance, when finalized, it was included in the QF 
IN/OUT model because. it will be a. qualifying facility and eligible to receive avoided 
cost. 
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e) If each Juhl project was modeled independently from one another, would that change the 
avoided cost amount attributable to the projects? Please explain. 

The three Juhl projects were modeled as independent projects, but with all three projects 
included in the NorthWestern portfolio. If each were modeled separately, meaning in 
sequence, one at a time, avoided cost for the first two would be moderately higher than 
the current estimates. By modeling all three as included in the NorthWestern portfolio 
together, the largest possible impact on North Western' s system production cost is 
reflected in the analysis. 

±) Referring to Juhl Energy's response to Staff data request 1-9 that a legally enforceable 
obligation was established on April 4, 2016, please explain how an obligation to sell 
power from the Davison Project existed when Juhl Energy was denied a permit necessary 
to construct and operate the proposed facility. 

The existence of an LEO is important to establishing the date from which the obligation 
is incurred according to 18 C.F.R. 292.304(d)(2). The April 4, 2016 date was the date 
that negotiations concluded regarding avoided cost and the unresolved PPA terms, which 
are how RECS and Capacity Payments will be listed in the Exhibits, and the language 
around of the Right of First Offer. 

· The permits for the Davison project will be obtained prior to final Commission order in 
this proceeding. The project will be ready to proceed towards completion by that time. 
The permitting process does not affect the date of the LEO was incurred, which has to do 
with Juhl's commitment to sell which created a reciprocal obligation in NorthWestern to 
purchase energy and capacity from Juhl's Davison project. . This occurred on April 4, 
2016, when it bi;came evident that further negotiations would prove unfruitful. 
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2-5) For each qualifying facility, specifically the Brule, Aurora, and Davison projects, please 
provide a list of any permits that are needed for the facility to be operational and indicate the 
current status of each permit. For the permits that have not been completed, please provide a 
detailed description of the status and the estimated completion date. For the permits that have 
been completed, please indicate the completion date. 

Brule 

Aurora. 

Davison 

Completed-
12/17/15 

fnProcess­
Expected by 

12/15/16 
Awaiting County 
Ordinance to be 

adopted~ 
Expected by 

4/15/17 

Completed-
12/17/15 

Required prior 
to the start of 
construction 

Required prior . 
. to the start of 

construction · 

· In Process - Required prior Required prior. 
Expected by to the start of to the siart of 

1/15/17 construction · construction 
In Process - Required prior Required prior 
Expected by to the start of to the start of· 

1115/17 construction construction 

InProcess­
Expected by 

1/15/17 

Required prior 
to the start of 
construction 

. 

Required prior 
to the start of 
cOnstniction 
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POWER AGREEMENT 

* 
* * NORTHWESTERN'S RESPONSE TO 
* COMMISSION STAFF'S SECOND SET 
* OF DATA REQUESTS 
* 
* 
* 
* 

ELI6-021 

Comes now, NorthWestern Corporation d/b/a NorthWestern Energy ("NorthWestern'') 
and for its responses to Commission Staffs Second Set of Data Requests, submits as follows: 

NORTHWESTERN'S RESPONSE 

2-1) Please refer to Page BJL-10, lines 29 through 30 of the direct testimony of Mr. Lafave. 
Please explain the forecasting method used to determine the value of Renewable Energy Credits 
reflected on Exhibits BJL-1 and BJL-2. 

Response 2-1) NorthWestern used the Renewable Energy Credit price for Green-e National 
Wind and escalated it at the same escalation rate that it used for the natural gas and electric 
forecasts. 




