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2.4 Purchaser's Failure to Accept Delivery of Energy. 

(a) Compensated Backdown.  "Compensated Backdown" means, from and a fter the 
Commercial O peration Date, (i) a ny di rection g iven b y Purchaser to Seller to 
cause the Wind Project not to exceed a maximum amount of Energy delivered to 
the Delivery Point, which direction may be given by Purchaser in Purchaser's sole 
discretion, provided t hat P urchaser pr ovides reasonable notice to Seller prior t o 
such requested curtailment, (ii) any curtailment, ins truction or ot her di rective 
made or issued by the Transmission Provider or by any Governmental Authority, 
other than due  to a System Emergency/Emergency Condition or  a  Transmission 
Force M ajeure E vent, (iii) a br each by Purchaser of i ts obl igations unde r t his 
Agreement (including Purchaser’s fa ilure to accept al l E nergy t endered at  t he 
Delivery P oint or t o arrange f or t he d elivery of  E nergy t o poi nts be yond t he 
Delivery P oint), or ( iv) any willful m isconduct, ne gligent a ct or  om ission of  
Purchaser or any of its Affiliates or subcontractors that results, in each case, in a 
reduction i n or  c essation of  g eneration b y t he Wind P roject.  Purchaser may 
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change t he m aximum am ount of  E nergy allowed dur ing any Compensated 
Backdown, or  t he dur ation of  any Compensated B ackdown, by pr oviding 
reasonable notice to Seller prior t o s uch r equested c hange.  With respect to 
clause (ii) a bove, Seller s hall cr edit an y amount r eceived by i t from t he 
Transmission Provider as a result of any curtailment instruction or other directive 
made or  i ssued b y t he T ransmission P rovider in br each of  t he G eneration 
Interconnection Agreement against a ny Lost P roduction Liquidated Damages 
owed by Purchaser under this Agreement. 

(b) Lost Production.  "Lost Production" means for any period the quantity, if any, of 
Energy and E nvironmental A ttributes that S eller coul d have m ade av ailable t o 
Purchaser at t he D elivery Point dur ing s uch p eriod but  t hat w as not  s o made 
available as a result of a Compensated Backdown.  The Lost Production shall be 
calculated by S eller using d ata f rom t he S CADA System and based on act ual 
wind speed measurements dur ing t he appl icable t ime as  r ecorded by th e W ind 
Project's w ind s peed m easurement i nstrumentation.  U pon P urchaser's r equest, 
Seller shall provide to Purchaser relevant da ta and supporting documentation so 
that Purchaser can verify the calculation of Lost Production, as contemplated by 
the pr eceding s entence.  P urchaser s hall p ay t o S eller on a m onthly b asis, as 
liquidated damages in respect of any Lost Production, the amount determined in 
accordance with the following formula ("Lost Production Liquidated Damages"): 

   LD = L * (P + PTC) 

Where: 

 "LD" means t he Lost P roduction Liquidated Damages i n r espect of  the 
applicable month (expressed in dollars); 

"L" means the aggregate quantity o f Lost Production dur ing such month 
(expressed in MWh); 

"P" means the Contract Rate applicable during such month (expressed in 
$/MWh); and 

"PTC" means an amount w hich, on a n A fter-Tax B asis, w ould r esult i n 
Seller receiving an amount equal to all Wind Energy Incentives lost by Seller as a 
result of such Lost Production (expressed in $/MWh). 

The amount of Lost Production Liquidated Damages, if any, determined pursuant 
to this Section 2.4(b) for any month shall be included on an invoice covering that 
month or  any subsequent month in which the computation of  the amount due is 
completed by Seller and delivered to Purchaser pursuant to Section 2.9.  Subject 
to Section 2.11, t he pa yment of  Lost P roduction Liquidated D amages s hall be  
Seller's sole and exclusive remedy and Purchaser's sole and exclusive liability for 
a C ompensated B ackdown.  T he P arties a cknowledge and agree t hat t he t erms, 
conditions and amounts fixed according to this Section 2.4(b) for Lost Production 
Liquidated Damages ar e r easonable cons idering t he l osses and damages t hat 
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Seller would sustain in the event of a Compensated Backdown.  The Parties have 
agreed upon and f ixed the amounts of  the Lost Production Liquidated Damages 
because of the difficulty of ascertaining the exact amount of losses and damages 
that S eller w ould s ustain i n s uch e vent a nd b ecause ot herwise obt aining a n 
adequate remedy would be  di fficult or  i nconvenient.  T he Lost P roduction 
Liquidated Damages are not penalties and shall be paid regardless of the amount 
of losses and damages that Seller actually sustains. 
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