
BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE COMPLAINT EL 1 1 -025 
FILED BY XCEL ENERGY REGARDING 
A VIOLATION OF THE TERRITORY LAW 1 POST HEARING BRIEF 
BY SOUTHEASTERN ELECTRIC 
COOPERATIVE, INC. 

COMES NOW Northern States Power doing business as Xcel Energy (Xcel Energy) and 

files this post hearing brief supporting its contention that there exists a violation of the Territory 

Law (SDCL 5 49-34A-59) by Southeastern Electric Cooperative, Inc. (Southeastern). 

RELEVANT STATUTES AND RULES 

49-34A-42. Electric utility's exclusive rights in assigned service area--Connecting 
facilities in another area. Each electric utility has the exclusive right to provide electric 
service at retail at each and every location where it is serving a custoiner as of Marc11 2 1 ,  
1975, and to each and evely present and fi~ture customer in its assigned service area. No 
electric utility shall render or extend electric service at retail within the assigned service 
area of another electric utility unless such other electric utility consents tl~ereto in writing 
and the agreenle~lt is approved by the conlmissiol~ consistent with $49-34A-55. 
I-Iowever, any electric utility may extend its facilities tl~rough the assigned service area of 
another clectric utility if the este~lsion is xlecessaIy to facilitate the electric utility 
connecting its facilities or customers within its ocvn assigned service area. Tkc 
coini~lission shall have the jurisdictio~i to enforce the assigned service areas established 
by $$ 49-34A-42 to 49-34A-44, inclusive, and 49-34A-48 to 49-34A-59. inclusive. 

49-34A-44. Maps of service areas to be filed by electric utilities--Boui~daries assigned 
by comtnissio~~ order--Adjust~~~e~~t of illtertwined seri~ice areas--Protest of assigned 
service areas. On or before Jcmuary 1. 1976. or, when requested in w-riting by an electric 
utility and for good cause show.  and at a further iinle as the Public Utilities Colnmissioi1 
may fix by order. each electric utility shall file wit11 the con~mission a map or maps 
showing all its electric lines outside of incorporated municipalities as they existed on 
Marc11 21. 1975. Each electric utility shall also submit in writing a list of all 
municipalities ill which it provided electric service on Marc11 21. 1975. Where two or 
nzore electric utilities serve a single municipality. the cornmission nlay require each 
utility to file with the co~nlllission a map showing its electric lines within the 
mui1icipality. 
On or before July 1. 1976, the comlnission shall. after notice and hearing, establish the 
assigned service area or areas of each clectric utility and sl~all prepare or cause to be 



prepared a map or maps to accurately and clearly sl~ow the boundaries of the assigned 
service area of each electric utility. 
In those areas where, on March 21, 1975. the existing electric lines of two or Inore 
electric utilities were so ilstertwi~led that lj 49-34A-43 cannot reasonably be applied. the 
coln~nissio~l shall, afier hearing. determine the bou~ldaries of the assiglled service areas 
for the electric utilities involved. In making its decision, the commission sllall be guided 
by the following conditiolls as they existed on Marc11 21, 1975: 

? - 
( I )  I lie proxiinity ofexistillg distribution lines to sucl~ assigned territory. 
including the length of time such lines have been ill existence: 
(2) The adequacy and dependability of existing distribution lines to provide 
dependable, high quality retail electric service; 
(3) The elimination and prevention of d~~plication of ctistributioll iil~es and 
facilities supplyi~lg such terri tory: 
(4) The willillgness and good faith intent of the electric utility to provide 
adequate and dependable electric service in the area to be assigned: 
( 5 )  That a reasonable opportu~litjr for future growth within the colltested area is 
afforded each electric utility. 

Ally electric utility which feels itsell'aggrieved by reason of an assignlnent of a service 
area may protest such assignment witl~in a ninety-day period after issuallce of the map of 
the assig~led service areas by the commissioll and the conlmissioli sl~all have the pourer, 
after hearing, to revise or vacate such assig~led service area or portioiss tl~ereof collsiste~lt 
with the ~.trovisio~~s of this section and lj 49-34A-43. 

49-34A-55. Sale or eschange of rights and property allowed between lnuliicipalities and 
utilities. Notl~itig colitaillted in $5 49-34A-42 to 49-34A-44. inclusive. and 49-34A-48 to 
49-34A-57, inclusive. prohibits electric utilities from buying. selling, or exchanging 
electric distribution properties. service rights and other rights, property, and assets by 
mutual agreement, subject to approval of tile comn~ission. Any agreement. pursuant to 
this section, \vllich changes assigi~ed service areas shall be filed and approved by the 
co~llmissioil before it may become effective. The com~nission's approval of such 
agreeinents shall be based OII the public interest. The factors to co~lsider shall include the 
elirnil~atioll or avoidance of unnecessary duplicatioll of iacilitics, providing adequate 
electric service to all areas and custo~ners affected, and the prolnotion of the efficient and 
eco~lo~llical use and development of the electric systems of the colltractillg electric 
utilities. 

49-34A-59. Notice and heari~lg on violati011 of service area provisions--Time for 
decision. Upon the filing of an application under $ 49-34A-58 or upon complaint by an 
affected utility that the provisions of Slj 49-34A-42 to 49-34A-57. inclusive, have been 
violated. the collltnission sl~all. after 11otice and opportunity for hearing, issue its decision 
within sixty days after the filing of the application or complaint. The colnlnission Inay 



extend the time h r  a decision if requested by a party to the proceedillg and the 
commission finds good cause to grank the extension. 

49-34A-61. B~rrden of proof on party seeking to rllodify or vacate conxnission order. In 
all proceedings before the Public Utilities Comnlission in wrhic1.i the modification or 
vacation of any order of the conlmission is sought. the burden of proof shall be on thc 
person seeking such n~odilication or vacation. 

49- 1 - 1 1. Rules of commission. The Public Utilities Colnrnission may promulgate rules 
pursuant to chapter 1-26 concerning: 

( 1 )  Procedures for filing and callcelling tariffs, and information required to be 
Included in tarif-rs; 
(2) Procedures and requireinents for filing and acting upon complaints; 
(3) Procedures and requirei11ents for filing applications for new or revised rates 
or tariff changes: 
(4) Regulatiol~ of proceedings before the con~mission~ incl~rdiilg fori~~s.  
notices, applications, pleadings, orders to show cause and the service thereof. all 
of which shall co~~forin to those used in South Dakota courts; 
(5) Procedures for obtaining a declaratory ruling and action on petitioils for a 
declaratory ruling; 
(6) Procedures and requirenlents for ha~ldling confidential ii~formation and 
determining whether information should be protected as confidential; and 
(7) Procedures for communicating with the coil~missioners. 

15-6-60(b). Relief on ground of n~istalte--Inadvertence--Emsable neglect--Newly 
discovered evidence--Fraud. On motion and upon such tern~s as are just, the court may 
relieve a party or 11is legal representative fiom a final judgment, order, or proceeding for 
the following reasons: 

(1) Mistake, inadvertence, surprise, or excusable neglect; 
(2) Newly discovered evidence which by due diligence could not have been 
discovered in time to nlove for a new trial under 5 15-6-59(b); 
(3) Fraud (whether heretofore denon~iilated intrinsic or extrillsic), 
misrepresentation, or other inisconduct of an adverse party; 
(4) The judgment is void: 
(5) The judgment llas been satisfied, released, or discharged, or a prior 
judgment upon which it is based has been reversed or otherwise vacated, or it is 
no longer equitable that the *iudgment should have prospective application; or 
(6) Any other reason justifying relief from the operation of the judgment. 

The n~otion shall be made within a reasonable time; and for reasons (I), (2), and (3) not 
Inore than one year after the judgment. order or proceeding was entered or taken. A 
nlotion under this subdivision (b) does not affect the finality of a judgme~lt or suspend its 



operation. Section 15-6-60 does not limit the power of a court to entertain an independent 
action to relieve a party fro111 a judgment, order, or proceeding, or to grant relief to a 
defendant not actually persollally notified as provided by statute or to set aside a 
judgment for fraud upon the court. 

20: 10:01:01.02. Use of rules of civil procedure. Except to the extent a provision 
is not appropriately applied to an agency proceeding or is in conflict with SDCL chapter 
1-26, another statute governing the proceeding, or the commission's rules. the rules of 
civil procedure as used in the circuit courts ol'this state sl~all apply. 

FACTS 

'The essential facts in this matter appear to be relatively simple. 111 2009. the parties 

submitted to the Coi~~inission a request for a chal~ge in the territory that was assigned to each 

other back in 1976. That request was based elltirely on a mutual mistake of Sact. I-Iad the parties 

ullderstoocl the real locatio~~ of'the boutldary line, the request would never have bee11 made by 

Xcel Energy or agreecl to by the Commission. Neither party ~111derstood \vhcre the real boundary 

line, that fo~uld oil the official Coillmission maps. was located. 

111 1976, the predecessor entities to the parties entered into a contract which agreed upon 

bouildaries of the service territories. T. 14, 15 and 16. The contract provides that the map. which 

is Exhibit A to the contract, is co~~trolling. and that tlie legal descriptions which are Eshibit B to 

the contract. are not. In all installces of coilflict between the two. the map shall be ill all respects 

conclusive. T. 16- 1 7. 

'The 1976 agreement between the parties (and the resulting official commission maps) 

show a boundary line. in the relcvant areas of Sections 12 and 7, betkveetl Xcel Energy and 

Southeastern that is equidistant between 57"' and 69"' streets. That boundary line was mistakenly 

thought to be north of \vhere it stood, by both parties to the 2009 agreelnent, resulting in Xcel 



Energy "getting" from Southeastern territory which it already had. and Xcel Energy needlessly 

giving away territory to Southeastern. without getting anything in return. 

The sectioils at issue. 7 and 12, arc in tlie very northeni tier of sections in the Sio~tx Falls 

area of Lilicoln County arid are fractional sections. thus they are not square. They are about three 

quarters o f a  mile from north to south. 57"' St. fonns the northern boundary of the sections and 

69'" St. I'orms the southern boundary. T. 17. ?'he map attached to the agreement shows the 

boundary line equidistant between 57"' and 69"' Streets. T. 17 and 1 8. 

Interestingly. in 2000 the Coml~iission co~lsidered a boundary dispute between thc same 

parties 6 miles directly west of the sections at issuc here and h ~ m d  the line to be equidistant 

between the northern and southern boundaries of the sections. Docket EL00-026. 

The parties to the 2009 agreement made a n~istalte of fact as to the location of the 

boundary line. T. 19 -20. The agreement itself has collf~lsing language as to section 7. T. 23-24. 

The lnap that co~ltrols scction 7 is the original territory map of the 1976 contract. T. 24. Xcel 

Energy has lnade preparations and plans to provide electrical service to the customers in the 

Whispering Woods Development located in Section 7. T. 24-25. Thc ending point for tlie 

territory swap as fotlild in the text does not appear on the submitted map with the 2009 

agreement. The land that was traded by Xcel Energy to Southeastern in the 2009 docltet actually 

belonged to Xcel in the lirst place. 1'. 41. 'The 2009 document was signed by Brad Schardin for 

Southeasterri. T. 46. His position regarding the existing boundary line being the greet1 line was 

made clear at the I-fearing. T. 46. Schardirl testified that the existing boundary line was rr.ieant to 

correspond in the 1976 map. T. 48. Section 7 does not have a southwest quarter. The location 

where the soutliwest quarter would logically be is instead designated as government lots. Ex. 8, 



T. 60-63. Despite checking to see whether the existing b o u ~ ~ d a ~ y  line was drawn on the correct 

place. Mr. Chance ii.0111 Southeast Cooperative failed to get it right. T. 64-65. 

Ross Pedersoll Sor PUC staff created exhibits to display the graphic represcntatioils of the 

situation as it's found. I'ederson determined that the Electric Sesvice Territory bou11dary 

accorcling to the 1976 map and prior to EL09-02 1 was a line equidistant between the nortl~er~l 

and southern boundaries of sections 7 and 12. See staff exhibit 2. Pederson also hund that the 

legal description in the 2009 docket is unclear and can be i~ltei-preted in different ways. 

Transcript 77-78. 

ARGUMENT 

The official boutldary line between Xcel Energy and southeast err^ was equidistant 

between the streets. The official Coinnlission maps on lile clearly display a bou~ldary line 

equidistant between 57"' and 69"' Streets or the northern and southern boundaries of the sectiotls 

at issue. A plain viewing and understanding of the nlaps as they were introduced into evidence is 

sullicient to conclude that as a hct.  I-Iocvever, the testinlony ofJii11 Wilcox and Ross Pedersol~ 

clearly illdicate the same co~lclusiol~. 

In the 2000 docket itlvolving similar fiactiotlal sect io~~s to the west. the Commission 

determined si~nilarly that the line was equidistant. and did so based on similar maps and 

language. The 2000 case is instructive ibr our p u ~ ~ o s e s  here especially insofar as it deals with 

li-actional sections wllich are not square and arc made up not of quarters but instead. government 

lots. 

The parties to the 2009 docket clearly nlade a mistalce as to the location of the existing 

boundary line. It ca~lnot be concluded otherwise based on the maps and the testimony. The 



official map based on the 1976 agreement shows an equidistant line. Despite Southeaster~l's 

clailns to have cllecked the official nlaps to determine thc location of the "existing boundary 

line" on the 2009 map, 110 visual understanding of the map from the 1976 agreelnellt would 

provide for anything other than an equidistant location. 

Yet the parties. in the 2009 docket submission, somehow put their *'existing boundary 

line" in the wrong place. It is a mutual mistake of fact. The testimony from Xcel Energy and 

fro111 So~rtheastern taken in concert with the dociu~l~etltary evidence leads to no other conclusion. 

The 2009 agreement as written is alnbiguous at best. Not o~ily is the "existing boundary 

line" clearly in the wrollg place. the language in the agreclllent at points 1-6 cannot be read to 

make sense. The parties provided a map along wit11 the 2009 agreenlent purporting trade territory 

in section 7. Iiowever, the map does not show the terrninal point of the literal language. 

Custom and practice alllong utilities trading territory in similar size parcels as can be seen 

on tlie exhibit to the 2009 agreement. However, as the Compaily's witness Mr. Jim Wilcox 

testified. it is not in any con~pany's best isiterest to s i~ l~ply  give away territory cvllich is the 

conclusion required using the argl~n~ents of Southeastern. No corllpany would sii~lply give away 

Inore sheer real estate than l~ccessary in a territory swap. To read the agreeillent in such a way as 

to give territory away in section 7 makes no sense form a practical stand point given the nature of 

the swap in section 12 as depicted in the exhibit to the 2009 agreement. Xcel Energy maintains 

that no territory in Section 7 was intended to be transferred between the parties. 

REMEDIES 

Xcel Energy is clearly entitled to relief Go~n  the current lack of clarity surrounding this 

docket. There is and was no public interest in a trade of' property in Sec. 7 away froin Xcel 



Energy to southeast en^ where ilotlling was gained by Xcel. The parties \vould riot liave 

submitted ariy filing in 2009. rior would the Comt~lission have approved it, with the culrerlt 

understanding of the facts. As is recluircd, the agreement was filed and approved by the 

Con~n~ission prior to its becoining effective. No one including coiiimission staff' caught the errors 

contained i11 the 2009 docket. It is clear that there was no illtention to trade or relincluish territory 

in Sec. 7. The question then becon~es what remedy is appropriate. 

The allstver is that the Corumission has the po\iier to enforce the territory laws and IIILIS~ 

do so. The Coili~llissioil has jurisdiction to enforce the assig~leci service areas established in the 

code. SDCL 49-34A-42. The parties subnlitted a request to have the bou~ldasies cha~lged. That 

request contained errors. The Coinillission was required to approve the request before it is 

effective. SDCL 49-34A-55. The approval is based on tlie public interest. Id. The factors to 

consider shall be based on the avoidance of ulxiecessary duplicatio~~ of facilities. providing 

adequate electric service to all areas and custoiners affected, and the proniotion of the eSficient 

and economical use and development of the electric systems of the contracting electric utilities. 

Id. 

The Coinmission has adopted a rule that compels the use of the rules of civil procedure as 

found in Title 15 of the code. ARSD 20: 10:Ol:O 1.02. The Rules of Civil Proced~~re are codified 

at SDCL 15-6. Rule 60b is the operative rule. While some subsectio~ls are not relevant here due 

to the passage of time, it does allow for the Commission to relieve a party from the effects of an 

order for any other reason justifying relief from the operation of the judgment (or order). SDCL 

15-6-60(b). 



Additionally, our coul%s S~ave recogrlized that administrative agencies must ha\ie the 

power to deal with unforeseen, specialized, and vaiying problems which may arise on a case-to- 

case basis. See, In Re Northwestern Bell Tel. Co. 326 N.W.2d 100, (SD 1982) citing N.L.R.B. v. 

Bell Aerospace Cu. 416 U.S. 267.94 S. Ct. 1757.40 L Ed. 2d 134 (1974): S.E.C. v. Chcnei-y 

Corp.. 332 U.S. 194, 67 S. Ct. 1 575.9 1 Id. Ed. 1995 (1 947). 

Where the legislature prescribes a standard of guidance for the ad~ninistrative agency to 

follow. the necessary inlplied authority may also be delegated to the adllliilistrative agency to 

carly out the specific purposes prescribed and to exercise the appropriate ad~nillistrative power to 

regulate and control. In re Application of ICohlrnan. 263 N.W.3d 674. 678 (SD 1978). 

SDCL c l ~ .  49-34A evidences a legislative intent for PUC to have broad inherent authority 

in matters involving utilities in this state. Northern States Power Co. v. Sioux Valley Empire 

Elec. Ass'n. 489 N.W.2d 365. (SD 1992). 

The Coinmissioil has been asked to enforce the territory laws with respect to Section 7, 

east of Southeastenl Avenue. The extension of lines by Southeastelx into the territory north of 

the equidistant line in section 7 is a violation of the service territory laws. Xcel Energy did not 

intend to trade away territory in Section 7. It r?nay be that Sorttheastern's violati011 is 

unintentional, owing to the factual record here. However, the fact that a mistake has been made 

is clear and it should be set right by the Comrnission and the parties. 

CONCL,US ION 

WIlEREUPON based on the facts, points ancl authorities outlined above Xcel Energy 

prays that the Commissioi~ determine that the 2009 agreement was entered into in el-sol. and 



adopted in error by the Co~llmission and sets f'oi%h its order accordingly returning the parties to 

their previously held positions fort11 with respectfillly submitted. 

Dated this <day of January, 2012. 

MAY, ADAM,FERDES & THOMPSON LLP 

BY: 
BRETT-KOENECKE 
Attorneys for Xcel Energy 
503 South Pierre Street 
P.O. Box 160 
Pierre, S o ~ ~ t h  Dakota 57501 -0 160 
Telephone: (605)224-8803 
Telefax: (605)224-6289 
E-mail: Brett/I2:,1lmgt.m1 

CERTIFICATE OF SERVICE 

5̂  Brett Koenecke of May, Adanl, Gerdes & Thompson LLP, hereby certifies that on the 
day of January, 201 2, he electsonically mailed, a true and correct copy of the foregoing in the 

above-captioned action to the following at ker last known address, to-wit: 

Ms. Patricia Van Gerpen 
Executive Director 
South Dakota Public Utilities Commission 
500 E. Capitol Ave. 
Pierre, SD 57501 
patty.vangerperl(~?state.sd.~ 
(605) 773-3201 - voice 
(866) 757-6031 - fax 

Mr. Ryan Soye 
Staff Attorney 
South Dakota Public Utilities Colnlnission 
500 E. Capitol Ave. 
Pierre, SD 57501 
rvil11.sove~2state.sd.u~ 
(605) 773-3201 - voice 
(866) 757-603 1 - fax 



Mr. Ross Pedersen 
Staff Analyst 
South Dakota Public Utilities Commission 
500 E. Capitol Ave. 
Pierre, SD 57501 
ross.pederseiz(2statc.sd.u~ 
(605) 773-3201 - voice 
(866) 757-603 1 - fax 

Mr. Brad Schardin 
General Manager 
Southeastern Electric Cooperative, Inc. 
501 South Broadway Ave. 
PO Box 388 
Marion, SD 57043-0388 
schardit~~c7:soiitheaster1zelectric.~orn 
(605) 648-36 19 - voice 
(605) 648-3778 - fax 

Mr. R. Alan Peterson - Representing Southeastern Electric Cooperative, Inc. 
Lynn, Jackson, Shultz & Lebruil P.C. 
PO Box 2700 
110 N. Minnesota Ave., Ste. 400 
Sioux Falls, SD 57 101 -2700 
rpetersonk~lvizs~iacksoi~.co~n 
(605) 332-5999 

Brett Koeilecke 


