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Introduction 

NorthWestern Corporation d/b/a NorthWestern Energy (“NorthWestern”) 

submits this response to Oak Tree Energy, LLC’s Post-Hearing Opening Brief (“Oak Tree 

Br.”) and the Commission Staff’s Post-Hearing Brief (“Staff Br.”). 

In a document reminiscent of a Jackson Pollock painting, Oak Tree throws out 

chaotic assertions, arguments, and misrepresentations, many of which have no relevance to 

the issues before the Commission. Rather than follow Oak Tree’s twisted path that 

confuses or conflates resource planning and determination of avoided cost, NorthWestern 

responds to Oak Tree’s main arguments as follows: 

• Montana electric resource planning considerations are not relevant to and 
do not show that NorthWestern’s South Dakota customers will benefit 
from high-priced wind production. 

• NorthWestern’s witnesses are qualified and credible. 

• Mr. Lauckhart is not credible. 

• NorthWestern’s hybrid methodology is both legal and appropriate for a 
utility with NorthWestern’s resources and load characteristics. 

• Oak Tree and NorthWestern share any responsibility for the negotiation 
process; NorthWestern did not refuse to negotiate with Oak Tree. 

• A legally enforceable obligation (LEO) was not created. 

NorthWestern also responds to the Commission Staff’s recommendations. 

In addition to the above responses, NorthWestern reiterates, without repeating, its 

arguments regarding issues with respect to capacity, legally enforceable obligation, types of 

rates, and length of contract. 
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Response to Oak Tree’s Brief 

An overriding fact in this proceeding is that the Commission is being asked to 

determine an avoided cost rate for a resource that will displace existing resources, not one 

that will allow NorthWestern to avoid new resources. All of Oak Tree’s arguments must be 

tested against this fact. 

I. NorthWestern’s South Dakota customers will not benefit from a wind power 
purchase contract rate that exceeds NorthWestern’s avoided cost. 

Oak Tree argues that the Oak Tree project, at the rates it requests, will benefit 

NorthWestern’s South Dakota ratepayers. (Oak Tree Br. 4–7.) Oak Tree relies on 

testimony in a Montana docket seeking advanced approval to build and include in rate 

base the Spion Kop Wind Project. (Oak Tree Br. 5–6.1

Oak Tree’s reliance on NorthWestern’s compliance with Montana’s electric 

resource planning statutes and regulations is misplaced. In acquiring new electric resources 

in Montana, NorthWestern must comply with Montana statutes and regulations. ADMIN. 

R. MONT. 38.5.8204(1) provides: 

) 

1) In order to satisfy its electricity supply service 
responsibilities, a utility should pursue the following 
objectives in assembling and managing an electricity 
supply resource portfolio:  

                                                 
1 Oak Tree cites to the testimony of John Hines in Montana PSC Docket No. D2011.5.54. There is no 
Montana PSC Docket No. D2011.5.54. Montana PSC Docket No. D2011.6.54 deals with NorthWestern’s 
QFLT-1 rate for grandfathered QFs. NorthWestern believes that Oak Tree means Montana PSC Docket No. 
D2011.5.41 that dealt with the Spion Kop Wind Project. NorthWestern notes that Mr. Hines’s testimony is 
not part of the record in this proceeding, is hearsay, and is not admissible to show the truth of the statements 
asserted. The Commission admitted the Spion Kop testimony of Todd Guldseth. (Hr’g Tr. 51:23–52:1.) The 
Commission also admitted the Montana Public Service Commission’s Order 7159l from the Spion Kop 
proceeding. (Id.) Oak Tree did not seek to have Mr. Hines’s testimony or the transcript from Montana PSC 
Docket No. D2011.5.41 admitted into the record in this proceeding. NorthWestern requests that references 
to Mr. Hines’s testimony be stricken. 
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(a) provide customers adequate and reliable electricity 
supply services, stably and reasonably priced, at the 
lowest long-term total cost; 

(b) design rates that are equitable and promote rational, 
economically efficient consumption decisions; 

(c) assemble and maintain a balanced, environmentally 
responsible portfolio of electricity supply resources 
coordinated with economically efficient cost 
allocation and rate design that most efficiently 
provides electricity supply services to customers over 
the planning horizon; 

(d) maintain an optimal mix of electricity supply 
resources with respect to underlying fuels, 
technologies, and associated environmental impacts, 
and a diverse mix of long, medium, and short 
duration power supply contracts with staggered start 
and expiration dates; and 

(e) maximize the dissemination of information to 
customers regarding the mix of resources and the 
corresponding level of emissions and other 
environmental impacts associated with electricity 
supply service through itemized labeling and 
reporting of the portfolio's energy products. 

Much of the evidence in the Montana Spion Kop Wind Project docket dealt with 

demonstrating that NorthWestern’s acquisition of the new resource, which would replace, 

in part, expiring power purchase agreements, would be part of “a balanced, 

environmentally responsible portfolio” and part of “an optimal mix of electricity supply 

resources with respect to underlying fuels, technologies, and environmental impacts.” 

There are no similar requirements related to qualifying facilities (“QFs”). 

Furthermore, NorthWestern needed to persuade the Montana Public Service Commission 
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that approval of a wind resource with a levelized cost of $53.15/MWh was in the public 

interest even though short-term market prices were substantially lower.2

When, as is the case in this proceeding, a QF will displace the output from existing 

base load generation and short-term market purchases, resource planning is not a relevant 

issue. There is no future planned resource that Oak Tree would allow NorthWestern to 

avoid. Consequently, the asserted benefits in Montana will not accrue to South Dakota 

consumers. If the Commission orders a rate that exceeds the incremental cost that 

NorthWestern will avoid, NorthWestern’s South Dakota customers will be harmed and 

PURPA will be violated. 

 

II. NorthWestern’s estimate of incremental cost, not Oak Tree’s estimate of 
avoided cost, is the more credible estimate. 

In a rambling, unfocused discourse, Oak Tree (a) attacks the credibility of 

NorthWestern’s witnesses, (b) attempts to bolster Mr. Lauckhart’s credibility, and 

(c) attacks the validity of NorthWestern’s avoided cost methodology. (Oak Tree Br. 7–31.) 

The Commission should reject each of Oak Tree’s arguments. 

A. NorthWestern’s witnesses are credible. 

Oak Tree attacks the credibility of Bleau LaFave (Oak Tree Br. 10–11), Richard 

Green (Oak Tree Br. 11), and Steven Lewis (Oak Tree Br. 10). A person is qualified as an 

expert by special knowledge, experience, or training. State v. Bittner, 359 N.W.2d 121, 125 

(S.D. 1984). Each of the three named individuals has special knowledge, experience, or 

training that qualifies him as an expert. 

                                                 
2 Oak Tree seems to approve of Todd Guldseth’s market analysis in the Montana Spion Kop Wind Project 
docket. (See Oak Tree Br. 14.) NorthWestern finds this somewhat surprising, as Mr. Guldseth used exactly 
the same methodology to forecast electric market prices in the Montana docket as Mr. Lewis used in this 
docket. Apparently, Oak Tree believes a methodology is valid if it supports its conclusions, but not otherwise. 
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1. Bleau LaFave is a credible expert. 

Bleau LaFave is NorthWestern’s Director of Long-Term Resources. Mr. LaFave has 

been employed by NorthWestern or its predecessor since 1994. During his employment, 

Mr. LaFave has gained significant experience in operations management, procurement, and 

contracts, to name a few. Mr. LaFave holds a Bachelor of Science in mechanical 

engineering. During his employment, Mr. LaFave has gained the special knowledge and 

experience that qualify him as an expert on NorthWestern’s system and calculation of its 

incremental cost. This special knowledge and experience is necessary for Mr. LaFave to 

fulfill his responsibilities for NorthWestern. 

Oak Tree’s assertions concerning a legal requirement regarding the time period for 

which a utility must calculate an avoided cost do not negate Mr. LaFave’s qualifications. 

First, NorthWestern disagrees with Oak Tree’s assertions about the scope of FERC’s 

requirement. Second, this Commission has not provided regulated utilities in South 

Dakota any guidance as to the length of QF contract it will authorize or the term for which 

a utility should calculate its avoided cost. Contrary to Oak Tree’s assertion (Oak Tree Br. 

11), Mr. LaFave’s position is not plainly incorrect. 

2. Richard Green is a credible expert. 

Richard Green has been an independent consultant since 2000. He has provided 

services to NorthWestern regarding coal-fired steam plant operations, oil- and gas-fired 

peaking plants, power plant fuel supply, electric energy supply, system control, and 

planning related to those areas. For approximately 27 years prior to becoming an 

independent consultant, Mr. Green was employed by NorthWestern or its predecessor, 

Northwestern Public Service. Mr. Green holds a Bachelor of Science in mechanical 
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engineering. Mr. Green’s nearly 40 years in the utility industry and his education qualify 

him as an expert regarding NorthWestern’s load, resources, and the costs that can be 

avoided if NorthWestern receives energy from Oak Tree. 

Oak Tree asserts that Mr. Green testified that FERC only required a five-year 

avoided cost forecast. (Oak Tree Br. 11 (citing Hr’g Tr. 434:13–436:2).) Oak Tree 

mischaracterizes Mr. Green’s testimony. Mr. Green testified that the pertinent FERC 

regulation, 18 C.F.R. § 292.302, requires a utility to file its estimate of avoided energy costs 

for the current and next five years. (Hr’g Tr. 435:1–4.) Mr. Green never said that FERC 

only required a five-year avoided cost forecast. Oak Tree also challenged Mr. Green’s 

testimony because he had not prepared an avoided cost forecast before this docket. (Oak 

Tree Br. 10.) That challenge is not well taken. As described above, Mr. Green possesses the 

special knowledge and experience necessary to determine NorthWestern’s avoidable energy 

costs for the current and next five years. 

3. Steven E. Lewis is a credible expert. 

Mr. Lewis is a principal and employee with Lands Energy Consulting (“Lands 

Energy”). Lands Energy is a national consulting firm specializing in energy management, 

utility operations, and resource planning. Mr. Lewis has been with Lands Energy since 

2011 and has 22 years’ experience in the electric industry, including work at the Bonneville 

Power Administration, Puget Sound Energy, and Seattle City Light. He has extensive 

experience in energy markets, particularly the electric markets. Mr. Lewis had developed 

long-range electric price forecasts and has advised clients regarding resource acquisition. 

Mr. Lewis has facilitated numerous resource solicitations for NorthWestern Energy in both 
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South Dakota and Montana. Mr. Lewis holds a Bachelor of Science in physics with a 

mathematics minor. He is familiar with various modeling techniques. 

Oak Tree attacks Mr. Lewis’s credibility by stating “he has never testified before on 

that methodology and the methodology itself has never been approved by any regulatory 

authority as a valid approach to forecasting electric prices.” (Oak Tree Br. 10 (citing Hr’g 

Tr. 405:17–25).) Again, Oak Tree mischaracterizes the testimony. Mr. Lewis’s actual 

testimony as recorded in the transcript is as follows: 

Q.  Okay. And am I correct in understanding that you 
have never before testified as an expert on your 
electric price forecasting methodology? 

A. Other than what we had discussed about 
presentations to the ETAC in Montana, I have not 
testified, no. 

Q. Right. You’ve never been qualified in court or before 
a state commission on electric price forecasting 
methodology? 

A. That is correct. 

(Hr’g Tr. 405:17–25.) Nothing in Mr. Lewis’s testimony supports Oak Tree’s assertion that 

“the methodology itself has never been approved by any regulatory authority as a valid 

approach to forecasting electric prices.” As described above in note 2, the Montana Public 

Service Commission implicitly approved the same methodology for forecasting prices when 

it approved the Spion Kop Wind Project based in part on Mr. Guldseth’s analysis that used 

identical methodology. Furthermore, the mere fact that Mr. Lewis has not appeared as a 

witness does not diminish his qualifications as an expert in this field. 
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B. The Commission should discount the testimony of J. Richard 
Lauckhart. 

Oak Tree presents Mr. Lauckhart as a well recognized, national expert. (Oak Tree 

Br. 13.) In fact, analyses of Mr. Lauckhart’s testimony in this proceeding and in other 

proceedings demonstrate that in many ways Mr. Lauckhart is not credible. 

In this proceeding, Mr. Lauckhart overstated his own knowledge. At one point, 

Mr. Lauckhart stated, “As far as I know, they were shutting it down because of the light 

load day, because they decided to uncommit it.” (Hr’g Tr. 74:20–22.) When asked if he 

had any facts to support that statement, he replied, “No. We don’t know. We have no facts 

why that plant was not running on that day.” (Hr’g Tr. 75:1–2.) 

In a series of questions and answers, Mr. Lauckhart first stated positive knowledge 

about NorthWestern’s resources in Montana, and then could not describe the resources 

with which he claimed to be familiar. This series is as follows: 

Q. Are you familiar with NorthWestern’s resource 
portfolio [in] Montana? 

A. Yes. 

Q. Does NorthWestern have significant low cost base 
load generation available to serve its load in 
Montana? 

A. Well, NorthWestern has some coal plants. If I recall, 
they still have a little bit of hydro. And they’ve got 
some gas plants. And they have a market all available 
to them. 

Q. Mr. Lauckhart, let’s explore some of the things you 
just said. First off, do you know how big 
NorthWestern’s load is in Montana? 

A. You know, I recall its around — there’s a balancing 
authority load, and then there’s a utility load. I’m 
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believing the utility load is around 1,100 or1,200 
megawatts peak, I think. 

Q.  How big is the coal plant that NorthWestern has in 
Montana? 

A. Well, NorthWestern owns a piece of the coal plants, 
and then they purchase from whoever owns a big 
share of the [Colstrip] plant. So a bunch of 
additional coal. I can’t really say off the top of my 
head how much — you know, I’m thinking it’s in the 
400 megawatt level approximately total. 

Q. That NorthWestern owns? 

A. No. I’m saying is available to them to meet their 
load. 

Q. Mr. Lauckhart, I’m trying to ask you about 
NorthWestern’s owned resources in Montana in 
their portfolio that you just said you were familiar 
with. 

A. Uh-huh. Okay. So they have coal. Some of it’s 
purchase power. Some of it’s owned. 

Q. And do you know how much coal they own? 

A. I’m thinking that’s in the neighborhood of 100. You 
know, I can’t — you know, if you have a number, I’d 
accept that subject to check. 

Q Would you accept that NorthWestern’s share of 
[Colstrip] 4 is approximately 222 megawatts? 

A. I’d accept that, subject to check. 

(Hr’g Tr. 77:5–78:18.) Clearly, although he testified otherwise, Mr. Lauckhart was not 

familiar with NorthWestern’s resource portfolio in Montana. This became even more 

apparent when Mr. Lauckhart discussed NorthWestern’s hydro facilities in Montana. 

Q. You indicated you thought NorthWestern had some 
hydro, owned some hydro in Montana? 
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A. You know, my recollection is they still have some 
hydro at Montana, yes. 

Q. Can you identify any Montana hydro project that 
NorthWestern owns? 

A. I can’t come up with a name here off the top of my 
head. 

(Hr’g. Tr. 79:4–11.) Mr. Lauckhart’s answers are illuminating because NorthWestern does 

not own any hydroelectric facility in Montana. 

Mr. Lauckhart did not perform his usual analysis in determining the amount of any 

capacity credit for Oak Tree. In this proceeding Mr. Lauckhart merely assumed that Oak 

Tree would qualify for a capacity payment equal to 20% of its nameplate capacity. This 

mere assumption is in contrast to Mr. Lauckhart’s demonstrated practice in another 

forum. Mr. Lauckhart was a witness on behalf of JD Wind Companies in a complaint 

before the Texas Public Utility Commission. In that proceeding, Mr. Lauckhart evaluated 

the projects’ Effective Load Carrying Capability and concluded that the projects were 

entitled to receive a capacity payment on 9.52% of their nameplate capacity. Complaint of 

JD Wind 1, LLC, et al., PUC Docket 34442, 2009 WL877921, *10, (TX. St. Off. Admin. 

Hgs. Mar. 25, 2009). Mr. Lauckhart did not perform a similar evaluation in this docket. 

Mr. Lauckhart’s national experience appears to be limited. A Westlaw® search on 

the All Administrative Decisions and Guidance database for “Lauckhart” revealed 37 

orders in which Mr. Lauckhart’s name was mentioned. Ten of these dockets date from 

Mr. Lauckhart’s employment at Puget Sound Power & Light; 18 of the dockets appear to 

be California rules dockets regarding implementing renewable energy standards; three are 
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contested cases in California; two are QF dockets in Texas; and four are QF dockets in 

Montana. 

In cases before the Montana Public Service Commission, Mr. Lauckhart’s 

testimony has been found to be not credible or not persuasive. 

In a NorthWestern rate case, at a hearing on a stipulation between NorthWestern 

and the Montana Consumer Counsel, Mr. Lauckhart, representing CELP, a QF, testified 

that a part of the stipulation providing for the sale of 21 MW of power from an 

unregulated source at $19 below the Mid-Columbia price was problematic. In re 

NorthWestern Energy, Docket No D2007.7.82, 267 P.U.R. 4th 151, 161 (Mont. P.S.C. 

July 8, 2008). The Commission found “CELP’s criticism of the Colstrip 4 dedication of 

21 MW lacks merit.” 267 P.U.R 4th at 164. 

In a petition by Two Dot Wind, LLC, to have the Montana Public Service 

Commission determine the wind integration charge for a small QF, Mr. Lauckhart 

provided rebuttal testimony on behalf of the QF. In re Two Dot Wind, LLC, Docket 

No. D2007.12.152, 2008 WL 2486536 (Mont. P.S.C. Apr. 23, 2008). Mr. Lauckhart 

asserted that wind integration proposals should not be litigated in the proceeding. Id. at 

*10. The Montana commission stated: 

Contrary to Lauckhart’s assertion that this is not the 
proper forum for litigating NWE’s integration proposal, 
Order No. 6501g specifically contemplates this forum for 
determining integration rates when a QF and NWE are 
unable to negotiate the rate. In that regard, Lauckhart’s 
contention that TDW did not intend this proceeding to be 
about wind integration costs is not persuasive. 

Id. at *15. 
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Mr. Lauckhart also advocated that small wind resources did not cause significant 

integration costs and should not be charged for wind integration. Id. The Montana 

commission stated, “The PSC rejects as fundamentally flawed TDW’s argument that the 

relatively small size of its projects, their relatively smaller output range compared to larger 

wind projects, or their relative contribution to NWE’s need for within-hour balancing 

services justifies setting a zero integration rate.” Id. Generally, the Montana commission 

rejected all of Mr. Lauckhart’s advocacy in the Two Dot Wind proceeding. 

In one Texas QF case, either Mr. Lauckhart or his client, John Deere Wind Energy, 

recycled his testimony from a previous docket. The Texas commission stated, “Finally, the 

testimony of Richard Lauckhart in Docket No. 34442, a case filed in June 2007, just four 

months after [Southwest Power Pool] began operating the EIS market, may have little 

reference today. That such sources may be available to SPS and to require SPS to rely on 

the pricing of that power is highly questionable.” Application of Southwestern Public Service 

Company for Authority to Revise its Tariff for Purchase of Non-Firm Energy from Qualifying 

Facilities, PUC Docket No. 37361, 2010 WL 2619319, *19, (TX St. Off. Admin. Hgs. 

June 24, 2010). 

C. NorthWestern’s hybrid methodology is both legal and appropriate 
given NorthWestern’s resources and load characteristics. 

Oak Tree argues that NorthWestern’s methodology is illegal, apparently because it 

is not a pure application of one of the methodologies identified in Mr. LaFave’s Direct 

Testimony. Oak Tree offers no legal citation to support its claim. Contrary to Oak Tree’s 

apparent assertion, no statute or regulation requires a utility or a state to use just the 

methods identified. 
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The methods are approaches adopted by various states to most accurately reflect the 

avoided cost of the utilities in that state. For example, the market-estimate method, 

advocated by Mr. Lauckhart, was developed and is appropriate for states that have 

deregulated and in which load-serving utilities do not have rate-based generating assets. In 

its pure form, it is not appropriate for South Dakota. 

In its initial Post-Hearing Brief, NorthWestern explained why the hybrid method 

that it used is the most appropriate method to determine its incremental cost. 

NorthWestern will not repeat that discourse here. However, NorthWestern will address 

the criticism of both Oak Tree3 and Commission Staff that NorthWestern’s estimate is 

based on too low estimates of natural gas prices. The chart below compares Mr. Lewis’s 

estimate of natural gas prices for electric generation with those of the Energy Information 

Administration, all in nominal dollars.4 

Source 2008 2009 2012 2015 2020 2025 2030 2035 
Annual 
Growth 

Rate 
AEO 2010 9.09   6.77 7.85 9.17 11.66 14.22 1.7% 

AEO 2011 9.02 4.82  5.10 6.05 7.62 9.00 10.86 3.2% 

AEO 2012 
Early Release 

   4.89 5.83 7.50 8.89  3.2% 

Lewis   3.87 4.90 5.61 6.43 8.71  2.7% 

Although EIA projected increasing nominal rates, those increases are not spread 

uniformly over the period and did not accurately predict the level to which natural gas 

                                                 
3 Oak Tree references another docket before the Commission, EL12-027. (Oak Tree Br. 24.) This docket, 
involving a petition filed by Otter Tail Power Company on March 30, is not part of the record in this case, as 
the Commission has not taken administrative notice of any of the filings in EL12-027. While NorthWestern 
has moved to intervene in EL12-027, NorthWestern has not expressed any opinions regarding Otter Tail’s 
petition. Oak Tree’s assumptions regarding NorthWestern’s position in the Otter Tail docket should be 
disregarded.  
4 Oak Tree’s estimate of natural gas prices is not included in the chart because it was not provided. The 
estimate was an undisclosed input into the Black & Veatch black box model. 
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prices would fall by 2012. Mr. Lewis’s estimates are very close to the EIA 2011 projections. 

It is important to note that in 2010, EIA projected real natural gas prices to decline for 

2008 to 2035, and that only after the price of natural gas fell from $9.09 to $4.82 did EIA 

project a real annual growth rate for 2009 to 2035 of 1.3%. In the AEO 2012 – Early 

Release, EIA projects an annual growth rate in real natural gas prices for electricity 

generation to be 0.3% from 2010 to 2035. 

NorthWestern notes that it projects an annual growth in the nominal price of 

electricity to be 2.7%, while EIA, in the AEO 2011, projected an annual growth rate of 

1.6% for retail electricity prices to all users. This information is presented in Table A3 to 

the Annual Energy Outlook publications and is attached as Attachment 1. 

III. Oak Tree and NorthWestern share any responsibility for the negotiation 
process; NorthWestern did not refuse to negotiate with Oak Tree. 

Oak Tree asserts that NorthWestern simply refused to negotiate with it. (Oak Tree 

Br. 40.) Oak Tree seems to base this argument on NorthWestern’s insistence that it could 

not pay more than its avoided cost. (Id.) NorthWestern would be at risk of a disallowance if 

it paid Oak Tree more than its avoided cost. See Consumers Power Co. v. Public Service 

Comm’n, 189 Mich. App. 151, 178 (Mich. Ct. App. 1991) (utility may pay more than 

avoided cost so long as it realizes costs will not be passed through to ratepayers). At all 

times prior to filing the 18 C.F.R. § 292.302 data on November 15, 2011, NorthWestern 

believed that its published tariff accurately reflected its avoided costs. 

With this background, a review of the actions taken by both parties demonstrates 

that each bears responsibility for the negotiating impasse. Oak Tree was engaged in two 

negotiations at the same time—one with NorthWestern’s transmission group for 
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interconnection and another totally separate negotiation with NorthWestern’s South 

Dakota supply group related to a possible power purchase agreement. For purposes of this 

proceeding, it is important to focus on the second negotiation. 

In April 2010, Oak Tree self-certified as a QF and indicated that it had a planned 

operational date of September 2012. Subsequently, Oak Tree asked for information about 

NorthWestern’s avoided cost. In July 2010, NorthWestern and Oak Tree exchanged a 

series of letters regarding NorthWestern’s avoided cost, its lack of need for capacity 

through 2012, and the South Dakota Renewable Energy Objective. Throughout this 

period, although Oak Tree asked for information about avoided cost, it did not indicate a 

desire to sell to NorthWestern as a QF. After July 30, 2010, NorthWestern’s South Dakota 

supply group did not hear from Oak Tree for nearly six months, until January 25, 2011. 

Oak Tree offered to sell its energy and capacity for 20 years at $54.40/MWh escalating at 

2.5% per year. NorthWestern responded on February 2, 2011, explaining its position and 

rejecting Oak Tree’s offer. 

Oak Tree decided to treat the rejection of its unsolicited offer as a statement that 

NorthWestern had no interest in further negotiations and served notice of establishment 

of an LEO. Oak Tree now projected a commercial operation date of May 2012, earlier 

than it represented in its FERC Form 556. Oak Tree claimed to base its offer on Black & 

Veatch’s estimate of market prices and on NorthWestern’s build option. Oak Tree did not 

explain in any way how the market-estimate option or the build option reflected 

NorthWestern’s avoided cost. NorthWestern replied by again explaining its position and 
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offering to discuss any cost-effective renewable resources that would not increase costs to 

customers. Oak Tree then filed the Complaint in this action. 

From the communications between the parties, it is clear that Oak Tree did not 

consider NorthWestern’s resources or loads and that it determined a price that would 

make its project financially feasible—and demanded that or more. It is also clear that 

NorthWestern believed it could not pay more than its published avoided cost rate without 

risking a disallowance and did not recalculate its incremental cost until after the 

Complaint was filed. Further, it is clear that neither Oak Tree nor NorthWestern made an 

effort to negotiate any terms of a power purchase agreement because they were so far apart 

on price. 

By the QF offering a rate that is above the avoided cost and the utility refusing to 

accept the offer that is above the avoided cost does not constitute a refusal to negotiate. An 

LEO requires an attempt by the QF to negotiate. The only negotiation that was offered or 

discussed between Oak Tree and NorthWestern was the price of the electricity. Since this 

was above the avoided cost, NorthWestern could not execute a contract with Oak Tree and 

still be in compliance with PURPA. Oak Tree never offered to discuss any other 

terms. NorthWestern’s refusal to execute a rate not allowed under PURPA does not 

constitute a failure to negotiate, creating an LEO. 

Under these circumstances, both parties share responsibility for the impasse. At an 

early stage Oak Tree determined its position and did not budge from it. NorthWestern 

acted similarly. Either party could have taken action to move negotiations forward, but 

neither did. The conduct of the negotiations, while regrettable, does not lead to an LEO. 
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Response to Staff’s Brief 

Commission Staff recommends that the Commission order the parties to use the 

model developed by NorthWestern to determine the proper avoided cost. (Staff Br. 18.) 

NorthWestern agrees with Staff’s recommendation. 

Commission Staff recommends that the Commission order capacity credits to be 

incorporated into the avoided cost calculation starting in 2012. (Staff Br. 13.) 

NorthWestern disagrees. First, Oak Tree never had any real intention of being operational 

before September 2012 and never guaranteed that it would deliver capacity at any time. 

NorthWestern could not wait to see if Oak Tree actually went into production before 

acquiring capacity needed for reliability and compliance purposes. Given the uncertainty 

and the pendency of this proceeding, NorthWestern reasonably acquired capacity that it 

needed for 2012 through 2015. A utility is not required—and should not now be required—

to pay for capacity it does not need. 

Second, Staff claims that Oak Tree was offering capacity at $17/kW-year.5

Staff recommends that the Commission reject NorthWestern’s electric and natural 

gas price forecasts as too low and that NorthWestern failed to include carbon as a market 

cost component. (Staff Br. 14.) NorthWestern urges the Commission to reject Staff’s 

 The 

record is clear that Oak Tree did not ever provide any offer to sell capacity separate from its 

over-priced energy. Nor did Oak Tree reveal the price for any capacity until after it filed the 

Complaint in this Docket. NorthWestern could not have purchased capacity from Oak 

Tree as of February 25, 2011. 

                                                 
5 Staff places this in a confidential section of its Brief. However, Oak Tree publicly cites the same value in its 
Brief. (Oak Tree Br. 32.) 
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recommendation. As explained above, NorthWestern’s model inputs are consistent with 

current forecasts, including EIA’s. Staff’s concern about real increases in the cost of natural 

gas does not reflect the true situation. Even EIA is projecting a minor real increase through 

2035, and has not fully reflected the decline in market prices since 2009. Further, Staff’s 

recommendation regarding carbon is somewhat at odds with the testimony of Staff’s 

witness. Mr. Rounds testified that he did not know what the carbon cost could be (Hr’g Tr. 

462:24–463:7) and that the way to include a carbon cost is to estimate the carbon cost and 

to estimate the probability that it is imposed, and to multiply the two. (Hr’g Tr. 484:4–12.) 

Given the speculative nature of any carbon cost, it should not be included in calculation of 

NorthWestern’s avoided cost for a fixed or escalating price 20-year contract. 

Staff also made recommendations with respect to the term of the contract and the 

LEO issue. NorthWestern disagrees with both of those recommendations as explained in 

its initial Post-Hearing Brief. NorthWestern will not repeat those arguments here. 

Finally, Staff recommends that the Commission request additional information 

and schedule additional proceedings. NorthWestern disagrees. NorthWestern asserts that 

the Commission has ample evidence before it from which it may determine 

NorthWestern’s avoided cost, and that the avoided cost is $35.85/MWh. 

Conclusion 

For the foregoing reasons and the reasons stated in NorthWestern’s Post-Hearing 

Brief, NorthWestern requests that the Commission dismiss Oak Tree’s Complaint. 
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Dated at Sioux Falls, South Dakota, this 24th day of April, 2012. 

Respectfully submitted, 

NorthWestern Corporation d/b/a 
NorthWestern Energy 
 
 
  /s/  Timothy P. Olson    

Timothy P. Olson 
3010 West 69th Street 
Sioux Falls, SD 57108 
(605) 978-2924 
Tim.Olson@northwestern.com 

and 

Al Brogan (admitted pro hac vice) 
208 N. Montana Avenue, Suite 205 
Helena, MT 59601 
(406) 443-8903 
Al.Brogan@northwestern.com 

Attorneys for NorthWestern Corporation 
d/b/a NorthWestern Energy 
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