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CHATRMAN JOHNSON: We will call this hearing to
order. We are live on the internet. This hearing deals
with Docket EL09-018. This is the request by Black Hills
Power to increase its electric rates.

And it's approximately 9 o'clock in the morning,
and it's June 28. We're here in Room 414 in the State
Capitol Building. And this was the time and the place
noticed for this meeting.

I'm Dusty Johnson. My colleagues Steve Kolbeck
and Gary Hanson are also present. As Chairman I'll be
presiding over this meeting which was noticed by
Commission Order on March 8.

The issue at this hearing is whether the rates,
terms, and conditions set forth in the Settlement
Stipulation between Staff and the Applicant are Jjust and
reasonable and whether or not they are in accordance with
the standards which are set forth in SDCL 49-34A-8.

Of course, 1it's the Applicant's burden of proof
to demonstrate that those rates, terms, and conditions in
the Stipulation are just and reasonable and are in
accordance with state law.

All parties have the right to be present and to
be represented by an attorney. All persons testifying
will be sworn in and are subject to cross—-examination by

the parties. I think it's still the case that Cheri will
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swear them in if they're here in person, and then I'll
need to do it if they're appearing telephonically.

The Commission's final decision may be appealed
by the parties to the State Circuit Court and to the
State Supreme Court.

John Smith acts as the Commission's General
Counsel, and he will act as the Hearing Examiner and will
conduct the hearing subject to the Commissioners'
oversight. At any point any Commissioner can make a
Motion to overturn a preliminary ruling by Mr. Smith.

And the Commissioners will vote on that Motion. If no
Motion is made, then the preliminary ruling of Mr. Smith
becomes a final ruling.

With that, I guess I would pause to see 1if my
colleagues have anything to add before we get started.

Mr. Smith, the helm is yours.

MR. SMITH: Thank you, Mr. Chairman. I think at
the outset I'm going to request of counsel as to whether
we have any preliminary matters to deal with. And my
understanding is we have some stipulations perhaps to
deal with.

Is that correct, Mr. Magnuson?

MR. MAGNUSON: Thank you, Mr. Smith. That is
correct. There are two stipulations that I would like to

review and put on the record at the present time.
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The first Stipulation is a Stipulation between
the parties. And the Stipulation is is that the parties
agree to stipulate to the admission of the prefiled
testimony of Mr. Schlissel. And Black Hills Power agrees
to waive cross-examination of Mr. Schlissel on the
following conditions:

Number one, Mr. Schlissel would not testify in
person or by telephone or submit written testimony.

Number two, Mr. James would not testify
regarding the items in Mr. Schlissel's testimony or
testify in opposition to the settlement on the basis of
the subject matter in Mr. Schlissel's testimony, which
largely deals with carbon taxes and the risks of
coal-fired generation, or testify in response to the
issues raised in the June 4, 2010 prefiled testimony as
regards Mr. Schlissel's testimony.

And the third condition, RCC would not present
any surrebuttal regarding Mr. Schlissel or his
testimony.

I have read from the Stipulation of the parties
and would Jjust ask that the Staff and RCC acknowledge
that that is the Stipulation.

MS. CREMER: This is Karen Cremer from Staff,
and that's correct. Staff would agree.

MR. KHOROOSTI: This 1s Sam Khoroosi from the
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Residential Consumers Coalition. And we agree as well.
MR. SMITH: Thank you. Please proceed then,
Mr. Magnuson.
MR. MAGNUSON: Thank you, Mr. Smith.

CHATIRMAN JOHNSON: Mr. Smith, I'm sorry to

interrupt. I mean, I did have some questions for
Mr. Schlissel. Obviously, the parties don't have a
problem with that. I'm not sure I'm going to.

I mean, will I have an opportunity to ask other
witnesses about that testimony, or would that be
inappropriate?

MR. SMITH: Mr. Magnuson.

MR. MAGNUSON: Chairman Johnson, the Stipulation
that I read to you 1is binding on the parties. Therefore,
it's binding on RCC and would be binding on Commission
Staff.

If the PUC Commissioners decide that they want
to do something other than that Stipulation, you are not
bound by that Stipulation.

CHATIRMAN JOHNSON: Well, and I'll try to -- T
think I'1ll be able to phrase my qguestions in a way that
will speak more in the direct testimony of folks that you
all will call, but it's good to know I have a little
leeway. Thanks. Yes.

MR. SMITH: Okay. With that, Mr. Magnuson,
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please proceed.

MR. MAGNUSON: Thank you, Mr. Smith. The second
Stipulation that we would like to put on the record is
that the parties have stipulated to the admission of all

of the exhibits that have been presented thus far. And

so what I will do is reference my exhibits. I will leave
it to Commission Staff to reference their exhibits. I
will leave it to RCC to reference their exhibits. And

when we're completed with that, we would make a joint
motion to move the admission into evidence of all of
these exhibits.

Starting with the Black Hills Power Exhibits, we
would offer as part of the Stipulation Joint Exhibits 1
through 7, which have been previously marked. We would
offer Exhibit 1, and everybody should have a copy of
that. Exhibit 1 is the Joint Summary of Uncontroverted
Facts that has been entered into by Black Hills Power,
RCC, and Commission Staff.

And at this time Black Hills Power has 58
exhibits that are marked as Black Hills Power No. 1
through Black Hills Power No. 58.

Just for your information, Exhibit 58 should
be -- copies should be on the Commissioners' desk in
front of you, and I've provided copies to Commission

Staff and RCC and actually had provided them copies of
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58 guite some time ago.

So at this point we would offer up the exhibits
that I referenced and would request that they be admitted
into evidence per the Stipulation of the parties.

MR. SMITH: Objection from either of the other
parties?

MS. CREMER: Staff would have no objection.

MR. KHOROOSTI: RCC has no objection.

MR. SMITH: The referenced exhibits by Black
Hills Power are admitted.

Mr. Khoroosi.

MR. KHOROOSTI: Thank you, Mr. Smith. We will Dbe
offering what have been premarked Exhibits 1 through 18,
including sub Exhibits 8A through 8I and 9A as well.

MR. SMITH: Any objection from Black Hills Power
or Staff?

MR. MAGNUSON: Black Hills Power has no
objection. That i1s a correct statement of the
Stipulation of the parties.

MS. CREMER: And Staff would have no objection.

MR. SMITH: Okay. The RCC exhibits referenced
by Mr. Khoroosi are admitted.

Staff.

MS. CREMER: Staff would have premarked

Exhibits 1 through 7 and also 7A.
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MR. SMITH: Can you offer those at this time?

MS. CREMER: I'm sorry. Yes. And Staff would
offer those.

MR. SMITH: Objection?

MR. MAGNUSON: Black Hills Power has no
objection. That is a correct statement of the
Stipulation.

MR. KHOROOSTI: RCC has no objection.

MR. SMITH: Okay. The exhibits referenced by
Staff are admitted.

And with that, Mr. Magnuson, any other
preliminary matters?

MR. MAGNUSON: I have no other preliminary
matters. I would request the opportunity to provide a
brief set of opening remarks.

MR. SMITH: Okay. One thing, Mr. Khoroosi, I
just wanted to clarify. Ms. Shalla is with you. Did you
ever take care of the pro hac issue, or is she just going
to act as your assistant here?

MR. KHOROOSTI: Well, Mr. Smith, I have not
received a signed order yet, but the Motion is pending.
So at this time I would -- I guess I would request that
she be allowed to sit alongside of me but not necessarily
enter an appearance until we get that order.

MR. SMITH: Okay. Thank you. I just wanted to
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know where we stood.

So with that, Mr. Magnuson, please proceed with
your direct case.

MR. MAGNUSON: Mr. Smith, may I make some
opening remarks before we proceed?

MR. SMITH: You may.

MR. MAGNUSON: Thank you. My name is
Lee Magnuson. I'm here today representing Black Hills
Power, Inc. on its application for a rate increase. I'm
with the Lynn, Jackson, Shultz & Lebrun law firm in its
Sioux Falls, South Dakota office. I've practiced with
the Lynn, Jackson law firm for nearly 29 years, and I
thank you for the opportunity to appear before this
Commission.

I would like to make some brief introductions.
We have here today co-counsel, Todd Brink, who is
sitting at counsel table. He is the senior counsel for
Black Hills Corporation.

Also at the counsel table representing
Black Hills Power are Kyle White, who's the vice
president at Black Hills Corporation, and Chris
Kilpatrick, who is the director of rates at Black Hills
Corporation.

Sitting behind us are some additional people

that I would like to note so that you'll know who they
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are. The first is Linn Evans. He is the president and
chief operating officer for utilities at Black Hills
Corporation.

Also here today is Tom Ohlmacher, the president
and chief operating officer of one of Black Hills
Corporation's subsidiaries.

Also sitting behind counsel table are
Chuck Loomis, the vice president for operations of
Black Hills Power. And then finally also behind us at
counsel table is Glynda Rahn, one of the in-house
counsels for Black Hills Corporation.

As Chairman Johnson indicated, we are here today
to request approval of the Stipulation that has been
entered into between Black Hills Power and Commission
Staff. And as Chairman Johnson correctly indicated, the
issue for hearing is whether there is substantial
evidence on the record as a whole that the Stipulation
establishes just and reasonable rates, giving due
consideration to the criteria set forth in South Dakota
Statute.

We believe that the record and our testimony
will show that the rates represented by the Settlement
Stipulation are Jjust and reasonable.

The Commission Staff and Black Hills Power

worked very hard to get to this point. Staff and
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Black Hills Power were able to agree on a settlement that
is represented by the Settlement Stipulation that is
before you today. Staff and Black Hills Power were able
to agree that the rates in the Settlement Stipulation are
just and reasonable. Commission Staff and Black Hills
Power were able to agree that it is just and reasonable
that Wygen III be included in rates.

Black Hills Power got a CPCN, which stands for
Certificate of Public Convenience and Necessity, in
Wyoming prior to building and prior to construction of
Wygen III. Wygen III was built under budget and ahead of
schedule and on April 1 of this year started serving the
customers of Black Hills Power.

A review of the RCC Pleadings, the Intervener in
this matter, shows that there's very little in dispute.
They contest return on equity, but return on equity is
fully supported by our testimony and is in line with
other cases decided by this Commission.

Number two, carbon taxes were appropriately
modeled by Black Hills Power in its IRP.

And, number three, DSM and energy efficiency
would not have replaced the need for Wygen IIT.

Wygen III is the least cost resource for meeting the
Black Hills customers' requirements for electricity over

the next 20 years.
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Just to give you a broad overview of how we
intend to proceed with our case, I will just indicate our
order of witnesses and who they are.

Our first witness will be Bill Avera, president
of Fincap, Inc. He will testify on the return on equity
related matters. And Mr. Avera has, I believe, testified
or at least filed prefiled testimony before this
Commission before.

Our second witness that we intend to call will
be Kyle White. And Kyle has appeared before this
Commission many times.

Our third witness that we intend to call will be
Chris Kilpatrick. Chris has appeared before this
Commission several times.

Our fourth witness that we intend to call will
be Jill Tietjen who is the president of Technically
Speaking, Inc. She is the person that was responsible
for and prepared the Integrated Resource Plan.

Our fifth witness will be Tom Ohlmacher who was
earlier introduced, and he has, I believe, appeared
before this Commission also.

Black Hills Power may also call Doug Buresh who
is a senior vice president at Ventyx. And Ventyx 1s the
entity that did the modeling work for the IRP.

You should have all of the exhibits in front of
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you. They have all been admitted into evidence so I
won't go through those at this time. As noted, the
parties have stipulated to the admission of those
exhibits.

So thank you very much for the opportunity to
present testimony supporting the company and the
Commission Staff in what they believe are just and
reasonable rates as set forth in the Stipulation between
Black Hills Power and the Commission Staff.

Thank you.

MR. SMITH: Mr. Khoroosi, do you have -- wish to
make an opening statement at this time?

MR. KHOROOSTI: Yes. Thank you. Good morning.
My name is Sam Khoroosi. I'm an attorney in Sioux Falls,
South Dakota, and I'm appearing on behalf of Karla Kock,
Lilias Jarding, Bobbie Handley, and the South Dakota
Peace & Justice Center, collectively referred to as the
Residential Consumers Coalition or RCC.

We intend to show in this hearing that the
utility has not and cannot meet its burden based on the
evidence filed and the testimony that will be presented
that the rates agreed to in the Stipulation are Jjust and
reasonable.

Our primary reasons will be two-fold. Number

one, the utility did not -- did not conduct an adequate
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planning process before determining that Wygen III was
necessary.

You'll hear from Chris James that had the
utility conducted adequate resource planning and had
looked at demand side management and enerqgy efficiency,
among other areas, had they done those things properly,
there would not have been a need for Wygen IIT.

You'll also hear from Don Frankenfeld who will
testify to the return on equity. Mr. Frankenfeld will
demonstrate that the proposed return on equity referenced
in the Stipulation is not just or reasonable.

In addition, as Mr. Magnuson mentioned, there is
some prefiled testimony from David Schlissel, whose
admission we have stipulated into the record, but at this
point Mr. Schlissel will not be testifying unless, of
course, the Commission would require it.

I should also take this moment to introduce
Nicole Shalla who is a Staff attorney with Plains Justice
in Cedar Rapids, Iowa. Ms. Shalla is awaiting the
approval of her Pro Hac Vice Motion and upon receiving
that order will be joining me as co-counsel.

Thank you.

MR. SMITH: Staff, preliminary comments?

MS. CREMER: Thank you. This is Karen Cremer of

Staff, and I'm going to wait until before I put on my
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witnesses. Thank you.

MR. SMITH: Okay. With that, Mr. Magnuson,

please proceed.

MR. MAGNUSON: Thank you, Mr. Smith. At this

time Black Hills Power would call to the stand

Mr.

William Avera.

(The witness is sworn by the court reporter)

MR. SMITH: Mr. Avera, please get the mic

situated in such a way that we pick you up.

THE WITNESS: Does this work?
MR. SMITH: It does.
MR. MAGNUSON: Thank you, Mr. Smith.

DIRECT EXAMINATION

BY MR. MAGNUSON:

Q
A
Q
A.
Q
A.

Would you please state your name for the record.
William E. Avera.

What is the name of the company that you work for?
Fincap, Incorporated in Austin, Texas.

What business 1is Fincap in?

Fincap i1s an economic and financial consulting firm.

Our clients are government agencies, utilities, and law

firms.

Q.

Could you please give us a brief summary of your

experience.

A.

Yes. After receiving my Ph.D., I taught at the
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University of North Carolina at Chapel Hill including

regulatory topics. I became a consultant to the

North Carolina Public Utilities Commission in 1972.
When I left Chapel Hill to teach at the University

of Texas at Austin it happened that that was when the

Public Utilities Commission of Texas was first being

formed in 1975, and I became a consultant to that

Commission and ultimately became a senior staff member in

1977.

I at the Commission supervised a large part of the
staff, overseeing economic, financial, and tariff
matters.

Since leaving the Commission I have been a
consultant to commissions and to utilities and to
consumer groups. I have testified in over 300 utility
cases before federal agencies in the United States and
Canada and in 42 states.

I have continued to teach regulatory topics in
seminars around the world. I have a CFA charter
designation and hold a Ph.D. in economics and finance.
Q. Have you testified previously before this
Commission?

A. Yes. I have submitted testimony before this
Commission. This is the first opportunity I've had to

come live.
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Q. Dr. Avera, did you submit prefiled testimony in this
matter?

A. I did.

Q. Is that prefiled testimony represented by

Black Hills Power Exhibit 287?

A. Yes, sir.

Q. Are your prefiled exhibits represented by

Black Hills Power Exhibits 29 to 377

A. Yes.

Q. Are you familiar with the contents of your prefiled
testimony on the exhibits?

A. I am.

Q. At the time your testimony was filed and the
exhibits were filed was it true and correct to the best
of your information and knowledge?

A. Yes, sir.

Q. As we sit here today, do you have any corrections to
your prefiled testimony?

A. No. There are a few typographical errors, but there
are no substantive errors.

I would note that I filed the testimony in September
2009. Since that time there have been exciting events in
the capital markets. For a number of months things
seemed to be improving. And then almost on the date that

Mr. Frankenfeld filed his testimony in April 28 we
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slipped back into a time of considerable financial
turmoil. Investors became more fearful. Indicators like
the Dow Jones Utility Average dropped sharply. The yield
on treasury bonds went up sharply as investors sought
safety. And the spreads between treasuries and utilities
increased.

So the bottom line is we are today about in the same
financial circumstances we were when I filed my
testimony.

Q. Could you please give a brief summary of your
prefiled testimony.

A. Yes. What I did was apply three accepted methods
that are used throughout the country to estimate the cost
of equity to utilities. I used the discounted cash flow,
or DCF, the capital asset pricing model, or CAPM, and
expected earnings.

I applied these to 16 utilities that were selected
based on objective benchmarks of risk, their bond
ratings, the Value Line ratings, the Standard & Poor
stock wvaluation.

So based on this group I estimated the cost of
equity using these three methods. And then I also did a
group of 61 of the least risky, nonregulated companies in
the economy, again, selected by the very same criteria,

objective criteria.
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And based on these studies I derived that the cost
of equity for these companies was between 11 and
12.5 percent. And then I looked specifically at
Black Hills Power. And noted that Black Hills Power 1is
much smaller than the average utility and has a lower
bond rating. In fact, out of the 176 bond ratings that
Standard & Poor's gives of investor grade utilities
Black Hills is number 156. There are only 20 utilities
lower.

So based on that, I proposed a range of 11.5 to 12.5
for the ROE for Black Hills. And then I looked at the
requested capital structure, 52 percent equity. I looked
at the capital structure of the comparable risk
utilities, and it was in line. And then I noted again
because of the small size and low bond rating of
Black Hills Power, it was appropriate for the 52 percent
actual capital structure to be used for regulatory
purposes.

Q. Thank you. Now do the opinions set forth in your
prefiled testimony remain the same today as they were at
the time you field your prefiled testimony in September
of 20097

A. Yes, they do. I have read Mr. Frankenfeld's
testimony thoughtfully, and I have responded to it. But

there i1s nothing in his testimony or nothing that has
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happened in capital markets that causes me to change my
opinions.

Q. Do I understand that you have reviewed the prefiled
testimony of Mr. Frankenfeld?

A. Yes, sir, I have.

Q. And your opinions remain the same today after
reviewing the opinions of Mr. Frankenfeld?

A. They do indeed.

Q. Did you file rebuttal testimony regarding

Mr. Frankenfeld's testimony?

A. Yes, sir, I did.

Q. Is that rebuttal testimony represented by

Exhibit 547

A. Yes, sir, it is.

Q. Would you please summarize your rebuttal testimony,
please.

A. Yes. What I did in my rebuttal testimony is tried

to directly take on the points that Mr. Frankenfeld
made.

First he said that I subjectively selected the group
of utilities, the 16 utilities. I pointed out that I
used objective methods that are used throughout the
utility industry and in the regulatory arena to select my
16 companies, and, in fact, Mr. Copeland, who was the

expert for the Staff used exactly the same 16 companies.
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Mr. Frankenfeld criticized my DCF because of the way
I averaged and handled outliers. Again, I explained the
economic rationale behind the way I handled the outliers
and pointed out that it's consistent with other
regulatory standards, especially those as applied by the
Federal Energy Regulatory Commission.

Mr. Frankenfeld criticized the use of the 61 low
risk industrial companies because he said they didn't
have the burdens of -- or they didn't have the benefits
of being regulated. And I pointed out they didn't have
the burdens of being regulated.

They can set their prices, and they can decide
whether to do business in any particular locality. And
they are really most consistent with the Hope and

Bluefield standards. And they are very much present here

in South Dakota. These are national firms that are the
least risk firms like UPS, Coca-Cola, Wal-Mart,
Walgreens, Brown-Forman. So they are indicative of what
the cost of equity for Black Hills Power are.

Mr. Frankenfeld criticized my Cap M analysis for
being subjective. Again, I applied the Cap M analysis in
the standard way as is used in the regulatory arena. And
I would note again Mr. Copeland, while we disagree on
some of the inputs, basically our approach was the same

and particularly as to beta, which is the parameter that
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Mr. Frankenfeld criticized.

Mr. Frankenfeld presents a kind of what I would
regard a back-of-the-envelope calculation of the cost of
equity. In my 38 years I have not seen testimony in a
regulatory arena that was based on a single company,
backward looking analysis such as Mr. Frankenfeld
proposes.

I did show that correcting his analysis to use more
standard approaches and forward-looking approaches
suggests a return on equity of 10, 5, 3. Again, he did
kind of a check of the risk premium, but he forgot to
understand or he didn't realize that taxes are part of
the revenue requirements, not part of the cost of
capital so that if you correct that analysis, it's
suggested a 10.71 percent cost of equity using his same
risk premium.

And then he didn't include floatation costs, and I
explained that that would increase his numbers further
because it's proper.

And, finally, I responded to his comments about the
capital structure, emphasized again that the capital
structure of Black Hills is within the range of other
utilities and reflects the small size and the low bond
rating that Black Hills has to deal with.

Having less equity would be a bad thing for
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customers. They would end up paying more for debt, and
they would have a company that didn't have the financial
resilience to deal with unexpected circumstances.

Q. Dr. Avera, have the methods that you used in your
analysis with regard to return on equity been accepted by
regulatory commissions throughout the United States?

A. Yes, they have. And I cite in my rebuttal testimony
to statutes in Virginia, decisions in Idaho, decisions at
FERC that are consistent with the methods I've used. I
have presented these methods before this Commission
before in cases and in 42 states and in federal agencies
around the country.

Q. Have the methods that were used in Mr. Frankenfeld's
analysis been accepted by regulatory commissions
throughout the United States?

A. Not to my knowledge. And, in fact, as I mentioned
earlier, I have not seen such a cursory analysis
presented before a regulatory Commission in my career.

Q. Dr. Avera, have you reviewed the Stipulation that
has been entered into between Black Hills Power and
Commission Staff?

A. I have, Mr. Magnuson.

Q. Are you familiar with the contents as regards
return-on-equity-related matters?

A. I am.
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MR. MAGNUSON: Commissioner Johnson, Hearing
Examiner Smith, at this time we are going to be going
into an area that we deem to be confidential and would
request that it be treated as confidential.

MR. SMITH: Looking around the room,

Mr. Magnuson, do you see anyone in the room who is not
subject to the confidentiality covenants that the parties
have entered into?

MR. MAGNUSON: Mr. Smith, in looking around the
room, I believe all of the people that I'm familiar with
have signed confidentiality agreements or are with
Black Hills Power. I understand that the two people to
the back part of the room are Commission Staff and,
would, therefore, not be required to sign confidentiality
documents.

So, yes, I am comfortable that we may proceed
with the people that are in this room. We would request
that the internet be discontinued momentarily.

MR. SMITH: Okay.

MS. AXTHELM: We have three people on the line.

CHATIRMAN JOHNSON: Okay. So on the line right
now we've got Mr. Frankenfeld, who is fine, Mr. Evans,
who is fine, and then I presume Mr. Peterson?

MR. TOWERS: Bob Towers here.

CHATIRMAN JOHNSON: Bob Towers.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

31

MR. SMITH: Okay. Demaris, have you turned off
the internet?

Okay. I think we're --

CHATIRMAN JOHNSON: I don't know that we have a
lot whole of people listening, but we should let them
know that we'll be off line only as long as we are
discussion confidential information. And as soon as
we're not, we'll come back out. And, obviously, no
Commission action will be taken during the off-line.

MR. SMITH: Good points.

(The following portion of the transcript is confidential)
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CHAIRMAN JOHNSON: Mr. Smith, we're back live on
the internet. Perhaps we should let people know that the
two things that were discussed and filed confidential,
one was the settled rate return -- although I suppose
that wasn't filed confidential. It was actually the
return on equity that was filed confidential. And then I
think the debt equity mix, capital structure.

MR. SMITH: That's correct.

CHAIRMAN JOHNSON: So that was what was
discussed, and we're back online.

MR. SMITH: And, Mr. Magnuson, you had concluded
your direct; 1is that correct?

MR. MAGNUSON: That 1s correct, Your Honor.

MR. SMITH: Okay. Mr. Khoroosi, please proceed
with cross-examination.

MR. KHOROOSTI: Thank you, Mr. Smith. I've got
the mic positioned better now so I apologize for my
opening statement.

CROSS-EXAMINATION

BY MR. KHOROOST:

Q. Good morning, Dr. Avera. My name is Sam Khoroosi,
and I represent the RCC.

A. Good morning, Mr. Khoroosi.

Q. You mentioned at the beginning of your testimony

that you had testified in 300 cases. Of those cases, how
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many were rate cases? Or can you give a rough estimate?
A. I would say most -- probably 70 to 80 percent were

rate cases.

Q. Okay. Of those, how many were contested?
A. Almost all of them.
Q. Okay. And in what -- in what percentage, roughly,

of those 300 cases did you appear on behalf of a utility?

A. Probably 70 percent.
Q. Okay.
A. That's a rough estimate, Mr. Khoroosi. Because I

did many cases while I was on the staff and consultant to
commissions. And it may be less. I don't know. More
than 50 percent. Upon reflection, I think that would be
safer. More than 50 percent.
Q. Okay. Thank you. In how many cases have you
appeared on behalf of interveners that were opposed to
the rate case -- or the rate increase. I'm sorry.

MR. MAGNUSON: I'll object on the basis of
irrelevance.

MR. SMITH: Overruled.
A. Probably 20 percent. Again, a rough estimate,
Mr. Khoroosi. I don't keep my records that way. But
probably 20 percent on behalf of interveners and 15 to
20 percent on behalf of commissions or commission staffs.

Q. Okay. Thank you. Throughout your prefiled




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

37

testimony you referenced looking to seek a fair return on
equity. That term went rather undefined in your
testimony.

From whose perspective were you considering to be a
fair return? From the utility? From the investor?
A. Well, first of all, I don't think it's undefined in
my testimony. I think it's clearly defined by my

reference to the Hope and Bluefield decisions, which

balances the interests of investors and consumers and
allows the utility an opportunity to earn a return that's
commensurate with the risk that allows the utility to
maintain its financial integrity and allows the utility
to raise capital on reasonable terms.

Those are the judicial and I think economic and my
personal definitions of a fair rate of return.
Q. Okay. As you mentioned in your testimony -- you
mentioned Black Hills Power's credit rating by the S&P.
A. Yes.
Q. And I -- and I don't believe that's confidential. I
can say it, can't I?
A. I believe so. I think it's a public record.
Q. It's a BBB-; correct?
A. Yes, sir.
Q. Okay. And, as you said, there are only 20 with

lower credit ratings, 20 utilities with lower credit
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ratings.

A. That's correct. Now that's not just -- Standard &
Poor's monthly has a publication that rates -- it's
called from strongest to weakest. And it rates all the
companies. And within the BBB- credit rating category
then it places Black Hills toward the bottom of that.

BBB- is the edge between junk bond and investment
grade. If you go below BBB-, then you're BB, and that's
what's called junk bonds. That means pension plans, mini
pension plans, mini government sponsored plans, insurance
companies, regulated investment companies cannot invest
in bonds that are not investment grade. So it
dramatically lowers the market for your debt.

Q. Thank you. Of the utilities that formed your proxy
group, how many had a BBB- credit rating?

A. Many. I'm trying to think of what exhibit we have
that has the credit ratings. I know it's in my work
papers.

I would have to refer to -- let's see if I have -- 1
have my work papers here. And there was also a discovery
request where we have that information.

I have in my testimony the average for my proxy
group, and it's above BBB-. If you want that, I would
have to start up my computer. I can do that for you.

Q. That's okay.
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A. But I will say there were none lower because you

can't get any lower.

0. Right.
A. And there were some that were higher. There were
some BBB and some BBB+. And on average I think the proxy

group was BBB.

So I make the point in my testimony that the proxy
group on average has a higher bond rating than
Black Hills. And that's why I recommended that
Black Hills be on the upper end of the range indicated
by the proxy group.
Q. And just to clarify, because there are reasons we
become lawyers and not economists, I -- the lower the

credit rating, the higher the risk essentially?

A. That is correct.
Q. Okay.
A. Because investors look to the credit rating agencies

to tell them what the risk is. So the lower the credit
rating, the higher the risk. And in the capital markets
the higher interest rate the company has to pay to borrow
money. And then the credit ratings also affect other

commercial arrangements.

Q. Okay. Thank you. You've answered my question.
Thank you.
A. Yes.
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Q. Now I'd like to briefly discuss the components of
the credit rating. They're not all based on company
size, are they?

A. No. They're based on many aspects, financial and
business aspects. So size is just one of many.

By the way, I found, Mr. Khoroosi, on page 26,

Table 1 I have the summary of the credit ratings for the
proxy group compared to Black Hills Power.

Q. Thank you. So we were discussing the components of
the credit rating. Certainly there's not some genie out
there called market forces that's acting on the hapless

utility.

In other words, the utility's actions -- the
utility's actions have a lot to do with the credit
rating; correct?

A. Well, the utility actions but also the regulators.
Moody's recently published a summary that said 50 percent
of their valuation of a credit rating for a utility is
the regulatory environment. So the regulators are really
important.

Q. Certainly the regulators are important. But 1is it
your testimony that the -- that the decisions and actions
of a given utility have a negligible effect on their
credit rating?

A. No.
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Q. Thank you.

A. I think the decisions of the utility have an effect
as the decisions of the regulators and other forces in
the environment.

Q. Okay. So that's a no then, sir? That was a no to

my qguestion?

A. Negligible, no. Significant, yes.
Q. Okay. Thank you. Sorry. That was a double
negative. I shouldn't have used that.

So if a utility makes poor investments, its credit
rating will be lower.
A. All else being equal, that would have a negative
effect on the credit rating.
Q. If a utility does not plan properly, that has an
effect on the credit rating?
A. Yes. All else being equal, 1f the investors lose
confidence in the planning process of the utility, that
will be reflected in the credit rating.
Q. Okay. If a utility -- if a utility is organized
incorrectly for its size, does that have an effect on its
credit rating? If its business model is flawed.
A. Yes. It does have an effect. If you read the
reports, you don't see any criticism of Black Hills in
that regard. And I think that is a much less significant

consideration than regulation and economic environment.
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Q. So that's a yes?

A. Yes. It has an effect, but I was trying to explain
the relative magnitude of the effect, and there is no
indication that that is a concern for this company on the

part of the credit rating agencies.

Q. And you weren't asked to review that aspect, were
you?
A. I reviewed all of the credit rating reports for this

company over the last several years in the course of my
research. So I have read the credit rating agencies for
Black Hills Power and for many other utilities. It's one
of the things that I end up doing to budget my time.

Q. Thank you. You've answered my guestion, sir.

Again, you referenced a volatile energy market that had
an effect on the return on equity.

Like we said -- or as you had said earlier, a
utility can take certain actions to hedge against that
volatility; correct?

A. Well, I don't understand what you're saying. In my
testimony I say that the volatile energy market affects
risk. I think your question was return on equity, and I
don't recall saying that in my testimony.

Q. Oh, I apologize. I made a bleep there. You are
correct.

In your rebuttal testimony -- and, again, correct me
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if I'm mischaracterizing, but you state that there should
not be a distinction between utility and nonutility firms
when it comes to determining an appropriate return on
equity.

Is that a fair characterization of your testimony?
A. I don't think so. I think that both utility and
nonutility firms can be useful if they have the same

level of risk. That's what the Hope and Bluefield

decisions require, comparable risk.
Q. Okay.
A. So not just taking any nonutility company. We're
taking the 61 by objective measures that have the least
risk.
Q. So companies like Coca-Cola, Walgreens, Wal-Mart,
it's your testimony that those companies have the same
level of risk as Black Hills Power?
A. Yes, they do. By objective measures such as the
bond ratings, the betas, the Value Line safety rank, the
Value Line financial strength. They are viewed by
investors as similar risk.

MR. KHOROOSTI: Okay. Thank you, sir. I have
nothing further.

THE WITNESS: Thank you.

MR. SMITH: Staff.

MS. CREMER: Thank you, Mr. Smith. Staff has no
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guestions.

MR. SMITH: Mr. Magnuson, do you have any
redirect before we proceed to Commissioner questions?

MR. MAGNUSON: I have no redirect at this time.
Thank you.

MR. SMITH: Okay. We'll turn to Commissioner
guestions then of Mr. Avera.

CHATIRMAN JOHNSON: Thanks, Mr. Smith.

Help me understand why when you're dealing with
outliers it makes more sense to eliminate them completely
rather than include them in the average?

I mean, presumably if your sample size is large
enough, there's sort of a cancelling out of your high end
and low end outliers.

THE WITNESS: Well, there is some of that
effect. And if you and I talked statistics for a
while -- and let me try to explain at least the reasoning
that a statistical mind-set would come to it.

We are trying to make observations. And if we
have observations that are illogical or contrary to other
objective facts, we assume, I think correctly, that these
are bad observations. If we were doing an experiment and
we had an observation that was off the charts for one
reason or another that we could objectively identify, we

would eliminate the results of that part of the
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experiment. That data would be taken out of the data
that we used in our summary statistics.

And that's what we're doing here. That 1if we
have an estimate which is, for example, below the bond
yield, that is illogical because we know investors are
risk diverse. We know investors have to have extra
return to move from the fixed income security of a
particular company to the equity of that particular
company. When you don't have the contractual payments
you're further down the line in bankruptcy.

So based on that objective evidence, we
eliminate that because we think we've gotten some bad
data. So since it's bad data, it shouldn't be used in
the summary of the results of our experiment.

CHAIRMAN JOHNSON: You talk about objective
elimination. I forget whether you talk about a 100- or
150-basis point rule of thumb of treasuries. Is that
just standard practice and has become objective over the
years?

THE WITNESS: It is -- and the standard is over
the bond yields of the same rating as the proxy
companies. So in this case we used BBB companies. So it
would be the BBB bond yield.

That standard is used widely in the regulatory

community. It 1is most directly articulated by the
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Federal Energy Regulatory Commission in a series of cases

that go back to the Southern California Edison in 2002.

It had been done and I've done a great deal of testimony
up there and we had done this in previous cases. But it
is the nature of FERC is that they will have a case like

the Southern California Edison in 2002, and they will say

read our lips. This is the way to do it.

So in that case they articulated the 100 basis
points or -- so standard.

Now since I filed my testimony, it happens there

was another Southern California Edison case which came

out at FERC, April 15, 2010. And in that case they
revisited their standard, and they said we still have
this standard but we will go over 100 if you look at the
data and there's a cluster around -- above the 100 basis
points, you might consider whether those are
representative or not.

So they made it a little less mechanical but
they stuck with 100 basis points and they basically said
100 basis points or more.

In my testimony I talk about several other cases
that FERC did between 2002 and 2010 where they used
122 basis points and 105 basis points. And let me Jjust
say that other state commissions where we work have also

adopted that.
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I mean, FERC, because of its national nature, 1is
kind of the leader in a lot of these methodological
things. But it is a standard that I think is widely
adopted in the regulatory community and I use in all my
testimony.

CHATIRMAN JOHNSON: If memory serves, you also
eliminated three on the high end, three high end outliers
from the proxy group.

Is there any objective standard for the
elimination of those, or is it more subjective that they
are illogical?

THE WITNESS: It's a little more subjective.

But FERC again has, you know, a string of cases
articulated kind of a standard of around 17 percent. So
we use 17 percent. And, again, in the most recent

Southern California Edison case FERC stuck with that as

being a standard.

It doesn't gquite have the clear economic logic
that you have on the low side because I think everybody
agrees stocks have to earn more than bonds. The
17 percent doesn't guite have that clear logical train,
but it is widely accepted. And, again, we've seen it in
other states, and we use i1t in our testimony.

CHATRMAN JOHNSON: I'm going to attempt to ask

this question in a way that won't run afoul of anything
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confidential. But I'll just put all counsel on notice
that they should be prepared to object.

Again, I'm talking about the return that has
been agreed to in the Settlement Stipulation. Won't
mention any nominal figures.

But in your experience, 300 some rate cases and
an understanding of the regulatory regime across the
country, how does that fall within a spectrum of return?
Is that midpoint, generally high, generally low?

THE WITNESS: I think it's generally low. The

allowed returns in 2010 have been substantially higher.

There have been a few lower. But the average is higher.
The median is higher. And many have been substantially
higher.

In my experience when you have a utility that
has a major piece of rate base like we have here,

Wygen III, it's worth a lot to the utility, and investors
recognize this value to get the case resolved, to get the
asset and rate base, and continue.

So I think the return is low by any national
standards, but I think it can be viewed as reasonable and
a fair rate of return in the context of a settlement of
this case where you have a substantial asset coming
online.

CHATRMAN JOHNSON: Mr. Khoroosi had gotten a
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little bit in asking about reasonable and fair return.
Maybe I'll ask it in a little bit of different way.

I mean, reasonableness can be measured on a
number of different characteristics. Is there any
characteristic whereby which you would argue that the
settlement return is unreasonable?

THE WITNESS: In the context of settlement I
think it is reasonable. If we were litigating this case
and you asked me if that return was a fair rate of return
for a litigated case, I would say no. Because I think it
is low by any national standard, and it's low by the
analyses that I've done.

CHATIRMAN JOHNSON: Thank you, Mr. Smith. That's
all for me.

MR. SMITH: Commissioner Kolbeck, you indicated
you had a gquestion?

COMMISSIONER KOLBECK: He just answered it.

That last statement just answered it for me.

I do have a couple, though. You mentioned that
the IRP is not a concern for this company. Where did you
get that information?

THE WITNESS: In reviewing the bond rating
agencies, in reviewing the security analyst reports on
Black Hills Corporation and Black Hills Power I didn't

see references to that. I saw references to the rate
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case. I saw references to the capital spending,
references to the Wygen III and its performance, under
budget, and those kinds of things are what -- you know,
these reports, and some of them are many pages, the
analyst talks about what is material, what they think
matters to investors.

And by the absence of discussion of the IRP, I
take from that it is not regarded as material.

COMMISSIONER KOLBECK: Okay. But you didn't see
anywhere where it said their IRP was good or bad?

THE WITNESS: No, sir. I did not.

COMMISSIONER KOLBECK: How about you were asked
a question about environmental concerns. Can you explain
to me how heavy that's weighed for this?

You mentioned in your testimony page 14, line 14
that environmental concerns are affected and electrical
utilities are affected by that. I was just wondering,
can you expand on that a little bit?

THE WITNESS: Yes. Investors don't like

uncertainty. And we don't know what the new
environmental laws are g