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, BEFORE p W L I C  U77LITIE.5 c0blhffSSIOE.i 
OF THE STATE OF SOUTH DilXOTA 

Tm &L~T?+R OF FILING OF 1 
ELECTRIC POWER SERVICE AGREEMENT ) 

B E M E N  BLACK ~ L L S  POWER A\~D 
LIGHT C O b @ . w  Am SOUTH 1 
Dsq<QTA ST.%= C,F,LIENT 
:B&l&fXSS~~~ 

) 

SETTLE~[E~.~T STl?LrLAITO3* 

is.$-- 
On -+?h1 2 6 )  1999, Blsck Hills Poi.er 2nd l i e k t  

w4bu Pubilc Uriiiries C ~ ~ i ~ ~ i ~ ~  2 copj; 
:~~iiri l~'t v$:L. dehiation betwezn itself 

r ' ' 3 ~ c ~ i &  C:meniU). Tnzr conuacr 
*: e L ~ ~ c , ~ c P n w s r ~  ++ -., -: 

c b  v l C 2  Agreemen[ b 
J - . J P ~ -  + 0 .  1 to he rodls 

1 t . 2 1  Canz2cr Se?+,ic: 

-1 ' " staff Q f rhr Commission 
l l lr  9 
YL" ''I' ex . ' cWi~ f l  o f  =ks Siipulerio 
&yd o~enr 'hc  i3-S 'd&sssed herein. 
rn'cr Oree: CO-istenr wi,iih die ;ems  m d  condirions 

1. 
C ~ ~ d e n t i a l i r v .  2 e  terms m d  condiiions of iih'PL 'scouh Cement  shall receive "confidentia 

I ' ' J ~ ~ '  20: 10: I3 :09,  er soq., and consis;ant wi& h e  

Bm: A;di 26, 1999? except *at a i t  concerns the 
R'cczc identified herein, which 

$4 JnY ~f &ern deem i r  appropriate. 

7 * 9 u .  In Docket EL99-001, BHPL sought €he e 
rc'vioe lags 0Pt!QIlal combined act 

tigniReant iaquir~ relarive to B f - p ~ , ~ ~  p[m to ofiei benefits 
cus'Qfil~rs and the potential impact h a t  these reductions 

c:s:amcrs I T ? Z ~  FQten tially have on BHpLts "captive customsrs" 
spf'ry For sluch captive customers; nmely BHPL's 

a pm NO. EL99-00 1, rhe Order entered by 
~ o ~ ' o u l c d s ~ ~  4 he recommended 'Ica 

pisviding bencfirr to lug. 
.4.-p 9 -  

.. customers and the ~oten t ia l  
bk't'e's BHPL h ~ s  Proposed rate ch 
5s qaiged additional questions 



soncea that con shi&,-, p , , , , ~  Ape... .= . .I.- -i--- - - 

- - - - A  ytJ1uvcu m 
ate prace'ding, provide pnmn3~ , , -  - I -  

.i;@:aizers, 

3. 
XIsi~.~wledg~ 

cQ7iFlomen, reflec:hg revenues before and &eer th E? CjQ461 
hw+- .. 
rape-"' which sad)' Was inrended to assure tha ""' 'lasses of  service for &e benefic ofgene 
YEJe- this may be conqmlpd .. 1 .-... i ----a 
iri. 

--- - L I ~ u ~ ~ ~  j y ~  u C I U I L I ~ Q I  1JUL-I 

4. 
,B&, TFse rat 
1 1 4  * 

- ----. --u - a ~ L L L C L  L ~ L G  pi u G G G U U l g  

" iJmmssi~n waive he reouirPrnpnr R ~ .  r n r . m n i r * *  -I-'-+ ^- 

p'"~d"); pro vidtd, i --, ---- --- - .- 
lnci s2rm 

-- *"I>-% -=- b9i-n fi!ing for 2 r2ta , -- -. .  

i i i L V L 1 L ; i  

iil J a i I u c t j  1 ,  

=enters into tius S:ipuia:ion in t 
BHPL's Suurh D a k o ~ ?  c l ccec  curm 

l l l L J  U U J J I ~  

- - -- ----. 
p r ~ C ~ l c [ i o ~  of rate s ~ b ; l : - ,  -'..-'-- *'. 

BHPL should continu.. ., yu 

3vailabIs to BHPL and i~ u...-,-.-. 
more efficient a d  competitive over L U ~ L ~  ,iiitf to me benefit 
D 2 ~ 0 t a  ClL'jtomcrs ----- .  

BHPL shall not include a fuel and purchase 
BHPL make anv = n m I ; , - n r ; n n  PO reinstare a 

mary 1,2005; however, 
- -., Y y ~ l l L C L l u L t  L  

'Kiff to  take effecr prior to Ja  
m 

t"mordinary Event Kises, th- ..-.-.----.. ...-.. ..,, 
and conditions o f  the E,ytraordinary Event. 

, - - ---- - - - - - - - - - -  -- --- a- --- L U b I  

2djustment ta- i f f ,  except as otherwise provided herein 
Order Approving Settlement Agreement and th+i 

2 



compared to hose  

BHPL in2ic.c~ 
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(B) B,HPL repressntj 

pciLve; cosrs ~f 

5 .. 

I f  a r  m a t e i d  reduction in 
mate-!-idly redu 

inatui34 fcr p q o s c s  of h i s  p+ragrrph. 

6. Q:neral Conditions. 

(2:) Except for ra 
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order ~ P P T W " ~ ~  L h i s  Stipulation and g 
C ~ ~ i s s i o n  to enter such order shall cause 





IN Tf ie  &I.,-  OF T ~ E  RUNG 2Y SLACK ) 
ElLLS PCWES fiA?qg Q C ~ T  COMPANY Wfi 8 
R-pFIFo~~l 05 A C - J N T ~ C ~  mi 1: 
TJ:gJm-? 

i C C N ~  -y+,~ ~ g u y z  Dr=taKQTA ) 
STATE c E & ~ $ d ~  P . L ~ ~ T  a:h+~~ss;QW a&% 
Q;?;.;?;.C-- - .: ;? P -. LC C C ~ ,  ~ c ~ ~ E N T  

c.-e.+.-- 
GI CUCC Fst ; I C : ~ S  

wsi c i  szrvics 5:u~y i 
he i~plfr;7eniaiion of me t 
Fracezdifl~, ~cr; ;~iss ion 

genera! r2te prcc-eding. 

Szcor;dly, Ccmmission Staff 
~ rd&rec !  in Docket EL95-CJO3 for e p 
2004, subject to cefiain condiiions. 

Qn June  22, 1399, at its re 
reWW for 2gproval of the C ~ ~ 1 i r . z ~ :  
for conpsrisan C ! Z C S  cost sewi 
aPPr3val of the stipulation extending 
Cc~miss ion St& filed a Stafi rzcaflrr;WI 
with Deviztions, the  waiver arid the s 
ProFGn~f l t  of  these items. 

, .  - , 







Staff Analyst: Leni Hea.ly 
Staff Attarney: Ka~en Cremer 
Date ,Dasketed: 0311 0100 
Intewerifion Deadline: NA 
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OF THE STATE OF SOUTH DAKOTA 
OM THE MATTER OF THE FILING BY BLACK ) 
HILLS CORPORBTION D/B/A BLACK HILLS ) 
POWER AND LIGHT COMPANY FOR ) 
APPROVAL OF A CONTRACT WITH ) 
DEVIATIONS WITH HOMESTAKE MINING ) 
COMPANY OF CALIFORNIA 

On March 14, 2000, the Public Utilities Commi 
Hills Carperation dlbla Black Hills Power and Light Co 
0u;viations with Homestake Mining Company o 
contract replaces an electric service agreeme 
amended on June 1, 1995, and October 1, 1998, 
document. The effective date is January 1, 2000. 
Cammission approval: 

Section No. 1, Seventh Revised Shee 
Section No. 4, First Revised Sheet No. 

On May 17, 2000, at its regularly scheduled m 
far approval of the Contract with Deviations. Co 

The Commission finds that 
specificaliy, 49-34A-6, 49-34A-8, 49 
BHP8L's request for approval of a 
approved, (Commissioner Nelson dis 
Commission's finat decision in this 

ORDERED, that the request seeking a 
Interest and is hereby granted. It is further 

DRDERED, that the above-referenced tariff s 
after January 1, 2000. It is further 

ORDERED, that BHP&L shall file a class co 
Industrial Contract Service class before and 
future general rate proceeding filed by BH 
Commission to choose the study to be used f 

A# Dated at Pierre, South Dakota, this 2 3  day of May, 2WO. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that this 
dwunrent has been served today upon all parties of 
record m this docket, as llsted on the docket service 
Ilst, by facslrnrle or by first class mail, in properly 
addressed eqvslopes, with charges prepaid thereon. 

By. ,,/&a' &db 
Date c5/$5-/0 d 

(OFFICIAL SEAL) .. 



BEFORE THE PUBLIC UTILITIES COMMlSSlON 
STATE OF SOUTH DAKOTA 

1N THE MATTER OF THE FILING BY 
D/B/A BLACK HILLS POWER AND 

OF A CONTRACT WI 
HOMESTAKE MINING COMP 

DOCKET EL00-008 

DISSENT OF COMMISSIONER NELSON 

At wr May 17,2000, Commission meeting the above-named docket was on the &6kda. 
fa.iim fling w-ds made by Black Hills Power and Light (BHPL) on March 14,2000, 'The fsitj& 

aur approval of revisions to an electric service contract with devlatians bkwf~'rQHg& 
md Homestake Mining Company of California, d/b/a Homestake (~ornesffikef~~ <!!@& 
revited contract is designed to replace a previously negotiated and ~ommiss/ori$pp&~@a 
swim agreement which had not yet lapsed. BHPL and Homestake apparenttyhejjdif6td 
an @Redive date of January I, 2000. The Commission voted andMay 17,2WO, h'%$G&a 
th@ ~or?tra~t, I agree with the majority that the financial terms of this cantrect~rrre failr:r,'Phe 
majarity also agreed to allow the new contract to be effective for service rendered afi&~d 
&Aer Jwnuary I, 2000, coincident with the terms of the contract; amendmerrF, but 'h~16 
~ T a r a  the filing and approval of the revised contract. I strongly disagree with,th;cr ~&n:&&- - - - 
T ,  PQOO, effective date. 

The Commission has been given authority to de 
49-MA6,49-34A-8), and the public utility is give 
1 3 ,  uf proving filed rates are just and reasonable. 

"No public utility may, directly or indirectly, by any device whatsoever or in 
any manner, charge, demand, collect or 
or lesser compensation for any service 
Utilities Commission rendered or to be r 
prescribed in its schedules of rates and 
the commission. . ." 

This longuage is clear. A utility must first file its rat 
Oh@!? chargs only what has been filed. 

BMf.91, laad a twice-amended contract with deviations in effe 
Q+ 41983. The term of the contract had not ended as o 
a% of' May 17, 20Q0, the Commission approval date 
wa t~wful fur this Commission to move backward in time 
date af rates, which I don't believe it is, there is no camp 
wnaract, for doing so. Furthermore BHPL and all ot 
mtracts should not be negotiating effective dates that 





BEFORE THE PUBLIC BlTlLlTlES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

1% THB &kmeR 8P" THE FILING BY BLACK 1 
M8,m C$gEfadMTlO# D/B/A BLACK HIILLS 1 
& AN0 LIGHT COMPANY FOR ) 
wpmvat OF A CONTWCT WITH 
$ E ~ T [ ~ N $  @l?"H HOMESTAKE MINING ) 
COMPANY OF CALtFQRNIA 

@Waf: NQ I ,  S ~ ~ ~ l n f h  Revised Sheet No. 3, replacing 
W&wrt Rd, 4, F i r ~ t  Revised Sheet No. 5, replacing Orig 

RY%~&ff$d d~fscfiption is as follows: 

-%tan No I, Eighth Revised Sheet No. 3, re 
M~tt~f i  t4t3 4, $aeend Revised Sheet No. 5, r 

BY ORDER OF TH 



++;&:>%.,4-G; - *&.. 
: .  , :  . S h e  L 8 

CQNTRACTS WITH DEVIATIONS 

RULES AND REGULATIONS 

Tq"QI-  r-r; 
.,c,.t :.jA& 33 Y : 





If  you need a complete copy of a filing faxed, overnight 

Phone: 605-773-3705 Fax: 

CONSUMER COMPLAINTS 

and they had a "freeze" 
Sprint were high, ranging 
ansther bill frorr~ Sprint in 

The complainants 

Staff Analyst: Charlene Lund 
Staff Attorney: Karen Cremer 
Date Docketed: 04/06/00 
tniewention Deadline: NA 

ELECTRIC 

@LO0410 In the Matter of the Application of Black Hills C ~ r p a  
Issue Common Stock and Preferred Stack, 

On April 4 0, 2000, Black Hills Corp 

Black Hills Corporation and lndeck Capital, 

Staff Analyst: Heather Forney 
Staff Attorney: Camron Hoseck 
Date Docketed: 0411 0100 
Intententian Deadline: 04/28/00 

Gerald W. Fersytke to Acquire Controt, 
10% of the Total Capital Stock of Black 



On April 10, 2000, Black Hills Corporation submitted an appiicntian &# 
Forsythe to acquire control, directly or indirectly, of more than 10% af lk% !OW %ww a%&+& 
Black Hills Corporation. This application pertains ta the propds~rd merge 
Corporation and lndeck Capital, Inc. 

Staff Analyst: Heather Forney 
StafF Attorney: Camron Hoseck 
Date Docketed: 0411 0100 
lntervention Deadline: 04128100 

TC98-203 In the Matter of the Filing for Approval of isr Sair:ond h@w el@;- 
Interconnection Agreement between Firstel, f ~ ,  tan& U' 1 *&% 
Communications, Ilnc. 

An amendment, termed a "second" amendment to an irrters;onn8&~tiofi 
FirstTeI, Inc. and U S WEST Communications, Inc., has heen t;it@d With I 
approval pursuant to 47 U.S.C. Section 252(e). The intereannatolia~ 
prior agreement approved by the Commission on September $4, 19S)O indt%@E ?a@;% 
The amendment purports to allow FirsTe! to access certain prarrxistieg $ ( im&$~@~#( ih  1 
unbundled network elements in accordance with the FCC's Nau@mb@f 8, f#@@ m@t ;@# 
related federal regulations. It will add terms, conditions and rateswith r@g@&t#& 
network elements. Pending at this time is a first amendment oftha $ l m @ , ' i f r & @ ~ @ @ ~ ;  
agreement. 

Staff Attorney: Camron Hoseck 
Date Docketed: 04/12/00 
intervention Deadline: 04/28/00 

TC99-086 In the Matter of the Filing tbr Approval of a Slr~srrd A ~ ~ w M  
Interconnection Agreement between DSLnat Commsbnier@9rns kkG 
WEST Communications, Imc. 

An amendment, termed a "second" amendment to an Intercann@c?iao, agf@#mfi@ 
DSLnet Communications, LLC and U S WEST Communication#, !net, h~ b@@r% $ 
Commission for approval pursuant to 47 U.S.C. Sectiar? 2!32(s). Ths inger@m@g@ 
agreement amends a prior agreement approved by the Cornmiasicn On &mm& $m @ 
docket TC99-086. The amendment purports to allow DSLnet ts acg@ga G@ 
combinations of unbundled network elements in accordance with th$ FCC& 
Order and related federal regulations. It will add terms, condition$ ant$ f@f@@ 
unbundled network elements. 

Staff Attorney: Camron Hoseck 
Date Docketed: 0411 2/00 
Intervention Deadline: 04/28/00 



TCQO-065 In the Matter of the Filing by South Dakota #ndepondrtfitY&t@pk@n@ 
Coalitiorr for Approval of Reciprocal Transpar3 and TamrOweaa AQ 
between G.C.C. License L.L.C, and Br~akin~gs MunfoSpt: T~teDrfrdm 
Company. 

TCOQ-066 In the Matter of the Filing by South Dakota ItndeperodentT&kph@@e 
Coalition for Approval of Reciprocal Tnnspott and TemFn&fion &&reemant 
between G.C.C. License L.L.C, and Cheyenne River SEom f d k  'i%i@g% 
Authority. 

TCOQ-067 In the Matter of the Filing by South Dakoita Inrf@rpen$entblopkowa 
Coal ition for Approval of Reciprocal Transport and fomrinctlo~ Agto@ment 
between G.C.C. License L.L.C. and t r i  County T@tczor$k% kcrtL 

The above companies (TC00-065, TCOQ-066, TC00-087) hsvts each fikd @ r 
- 

transport and termination agreement which was negotiated en6 on1&1&  tat^ 
and G,C.C. License L.L.C. which is an affiliate of Weste~n V#ratersa Cawomtkn. C m ~ f &  
approval is sought pursuant to 46 U.S.C. Section 252[e), 

Staff Attorney: Camron Hoseck 
Date Docketed: 04/07/00 
Intervention Deadline: 04/28/00 

TCOO-068 In the Matter of the Filing by U S WEST CommunFea~ow, fat, Ra@~&ing 
the Sale of Exchanges in Nebtaska and Mirtncsso&, 

"kl % WEST Communications and Citizens [Carnmunica;tiarr%] have @firm$ tfit@If@fi@&ctLQm 
whereby Citizens will purchase 14 U S WEST exchanges in RFebrask~ an@ 43 {U 
exchanges in Minnesota. .. .Approximately 95 South Dakota: (innsbmm at.& ~ @ @ e f :  a~tr%sf%M 
Valentine, Nebraska exchange and approximately 520 Sauth Dakota @*@mm @IF%+$@wQ 
out of the Ortonville-Big Stone, Minnesota exchange ,...[lJ 8 WEST an6 @ithtn~l~@tpw@ul% 
request that the Commission, as expeditiously as posible, Sssu@Wr%. I@g%f@t& $Bf@@@fi& 
that: 1) contingent on the Nebraska Public Service Ccrmnris;dony~zrpp~avd ~fZh&R@fa$ka 
sale, the Commission does not object to the FCC grmting sklcetdy at%%@ WBhma Mc'ta 
configuration of study area boundaries involving the South D&k@to peM@~t. the V&hfl%$r@, 
Nebraska exchange and; 2) contingent on the State of Minnesota Pub!h &ff&k$ cameab1~s' 
approval of the Minnesota sale, the Commission does not object to \he gr~nlim swQy 
area waivers nor to any configuration of study area tsoundaries idevalvbg the 8akum Q~katg 
portion of the Ortonville-Big Stone, Minnesota exchange,'" 

Staff Analyst: Harlan Best 
Staff Attorney: Camron Hoseck 
Date Docketed: 0411 0100 
Interwention Deadline: 04/28/00 

TC00-569 In the Matter of the Application of Natot, LLC= for a C&~#CP~ICE Bpft-4utRoy"i~ 1 
Provide Telecommunications Services in SauCtc Dakat~c 



Nsltel, LLC submitted an application to provide resold intefexcha~gjB t&I'WWn: 
services in South Dakota. The applicant proposes to offer 'I* and t@T%nZ 
dialing, 8001888 toll-free inbound dialing, travel card sewice, arid pf@pak@ @&li$@@ 

Sfaff Analyst: Heather Forney 
Staff Attorney: Karen Cremer 
Date Docketed: 0411 1 100 
Intervention Deadline: 04/28/00 

TC00-07Q In the Matter of the Application sf Enhsr'rced C ~ J @ ~ ~ M R ~ W * W  
d/b/a ECG, L.L.C. for a Certificate of Authority tol P$QvW& 
Telecommunications Sewices in South Dakota, 

Enhanced Communications Group, L.L.C. dlbla EC8, L,L,C, hag $Y@b & t8Qk~at ~ P Q  
Certificate of Authority to offer resold interexchange services, irrcludinp m@i&@@Mk 
incarning 80016.88, and travel card services throughoi~t Satrtt? Dakaf@, 

Staff Analyst: Michele Farris 
Staff Attorney: Karen- Cremer 
Date Docketed: 0411 2/00 
Intervention Deadline: 04/28/00 

You may receive this listing and other PUC 
You may subscribe or unsubscribe to the 





achment 1 

MA T ANALYSIS 



z~$+$$fi~~~>~jx~;YC)N GEOG RAPRIG MARKETS PN WHICH 
~&&~&J~$~C)RPCE,RATIICBN AND INDECK CAPITAL, INC. 

&i&,df ~&I~i~'Fl~lshTE~ OWN GENERATING CAPACITY 

$F?k 81atk~t anrtlysis was prepared to support the joint applicati 
$-&& Cne~g3 &eg!llabfrjL C U I ~ I I I I ~ S S ~ ( S ~ ~  ("'Commission") of Black Hills Corp 
# S B & & ' " ~ ~ @ S #  IlwSmA C'irpiFtnl, Inca ["Induck") for approval under Section 203 o 
,$$k $k% 5:rbmwf~$ ef.ftiiri~dicli~lr11al nssets resulting from the merger of Indec 
$g #B1u"&k f$lti$ FMcrgar"fF 'f11o applicants are not applying the analytic scre 

% $hc f',:smmis~iurr'a hfc~,gcr* Policy Stafemont,' because, as the 
. ,g~%:lr $t~dy~is  is itnneccssary where the merging firms do not ha 

$+e%%M g~+g~t~@l ie  rnlvlrck? or where, as here, the overlap in geographic 
P - 

agmM&b. z$tj.aXisir~$ssd 111orc detail below, there are three geographic rn 
*Cg%#$' +%p@fj~tict~1$ @ v ~ r / ~ l j ,  tknd the overlap in each case is de minimis. 
%%g@g~ iwiik h4$v nb $i:sf@mnblu effect on competition in any relevant geo 

f l # $ k ~  [kc. nanle "'r3lack Mills Power av~d Light Company" ('" 
I&f$.r, %@* 9'$$1&lbiwa! retail service territories and owns and operates transmisslo 
~Wtli$#~g r@ p a t 3  uf3etuth Dt~kutir, Wyon~ing and Montana. Specifically, throu 
ZO%@Si (fiii~ 4?i8m5 t k ~  rbllbcviny generation facilities: 

PI flfc Beef f9er1ch Plant in Rapid City, South Dakota, which co 
213 rnrcgakvatt (MBT) combustion turbines, a 25 MW coal-fired ste 
utrd faur 2 3  MW oil-lircd internal colnbustion units. 

" - . ' m h * ( R ~ " - 7  

4 d*f$~$r$ I.  irwe*+*~tritn,g rkr Crr~>mt~lission 's Merger Policy Under the Federal Power Act. 
%wficw+~, ill* FCKC lSjlijtlt;, & Itcgs, q/ 3 1 ,Q43 ( 1  996). 

A$ uli 34;1,136 f"[!jt wil l  ltot be tvxessary for the merger applicants to perform 
k*t 1:'& s Q ~  rX4tita ~a~etlrd t i w  tl.tr: screen a~~alysis in cases where the merging firms do not h 
i t , ~ ~ ~ t m  $%9ipirtjd1i~, rnsthuts."), 

' #+ssuric$k F~ikr~g M-i'q~tI'~'c.rlictl~~ts Ut~ckr Pgrt 33 of {he Cornn~ission 's Regulations 
WLT 4 i4.gpA, fSri~pra8d Reg\~intion~ 7 32,528 at 33,375 ( 1  998) (proposing to exempt a 
,& wqgie@tx*@gttIti j~mviffr u scrcetl analysis "if the applicant affirmatively demonstra 
k 3 & k r ~ % p  $zck WK afwmi9 ifi Y11c same geogrspllic markets or, if they do, the extent of 
a?&F@i&!h s r#r@llsli,+.'"), S"&L* rtl.so Dirkc Power Ca, nnd PnnEnergy Corp., 79  F E  
&:-@%7.. $# f~%&?j 



Neii Sittlpsun I ilnd Ncii Sirnpson 11, coal-fired units with capa 
2f.7fi MU' ntld 88.90 MW, respectively, located near Gillette, 

.I 'El& CIm.,lgr Plnt~t, a 34.5 MW coal-fired plant, in Osage, Wyoming. 

* A 315 ~rscrcei~t share in the Wyodak Plant located near Gillettc, W 
~vh i rh  gives BI-fP&L 72.41 MW of capacity. 

s h 40-MW haturnl gas-fired combustion turbine being built near Gill 
%')mming far additional peaking resources and load growth. 

f %FyjEi irXffpk%f g~lli~-l'flti~tI facilities are interconnected with BHPaL's transmissio 
$F: m turn, i~iercoilnected with the transmission systems of PacifiCorp and the W 
@'mv3" ~%i$~iffistrtition ("%J'APA"), 

Tkmugh Black Mills Irldependent Power Fund, Black Hills E 
%""BOB R"&piki"), ~t ~hally-owned subsidiary of Black Hills, owns indirect int 
%neb Ajtr~riricut~ Powur Fund, L.P. As a result of its ownership of these int 
t4&*ST 

w 4732  percent limited partnership (non-controlling) interest i 
Cagcneration Cornpany ("I-farbor Cogen"), an exempt wholes 
I"EWG") that o w ~ s  an 80 MW cogeneration facility in Long 
~'uiilbrnin." Harbor Cogen is interconnected with the California 
Irtcf,ependmt Systern Operator ("California ISO") grid through the 
fadlieies of' Southern California Edison Company ("SCE). 

~r)  +4 ;PJ3 percent limited partnership interest in Indeck Pepperell Power 
Aacjeiates, Inc, ("Indcck Pepperell"), an EWG that owns a 38 MW 
cog~neratian facility in Pepperell, h4assachusetts. Indeck Pepperell is 
interconnected with the New England Power Pool ('NEPOOL") grid 
xhreugh the hcil i ties of Now England Power Company ("NEPCO"). 

l3laek i-liils Generation, Inc. ("BH Generation"), an indirect 
$G&YP'&M~ rrl."Blirck Hills, is building an 80 MW generating facility near Gi 
fk4.k &xr5ii); wil i  he ir~turcsrlnectcd with BHP&L7s transmission system. 

irn attditiun, BH Generation owns a 50 percent interest in lndec 
$.-g&$i& iL i~f~tfai f~i ' ' ) ,  \vhi~h is constructing an 80 MTV facility at the Arapoh 
t h ~ a ~ q r ,  Cr;a$tb~sdi> ("Arapohue"') and a 40 MW facility at the Valrnont Powe 
l"td4rraJu f0\iillr~rc~nt"). Arapohoe and Valmont are interconnected with Public 
&gteyt** st 4@id57 i"lJS of  COIQC~~O") ,  

=-. . , 

' Itla: i lart~iw fsvgcn fbcility is not currently operational. 









11i%*f&$I~d cszpilcitt "hrrt'58.223 M w,' ' Consecluently, the change will have no disc 
$*a #it@ n~P%iici?48rtw!l of tllu Califon~ia IS0 market. Moreover, even if one att 
&@*%trli*8 tw+w afi fscfiitics in  which thc applicants have interests in California to 
r%$iaOu%btg%t elttity, that ctxity would only own about 438 MW of generation in 
ggitg~&pbfg neo&et, Thc resulting rnarket share is only 0.7 percent. 

As rt result of the Merger, the applicants' equal interests in Arapo 
V&i&$$%t wtflR~: e.~smbitlcd. ?'he change will mean that, where there are now 
*@?%%&I@ &@ &Ia'F' af copncitj', there will be one entity owning 120 MW. The c 

I 
& ~ITect arl tllc concentration in the relevant geographic market, e 
3195ea$k41 fx3:i%ib2i= nt~l'kcf definition and only looks at capacity on the PS of 
u&@h h 1,493 M\v." Thc 60 MW change is less than 2.4 percent of the tot 
g%%&bk~f ,  &tlb~ret~~@f; tllc tt~tal 120 M W  controlled by the combined entity after 
gii*4%06"InCb:$ tm!p 111-3 percent of that market. 

* I ' ~ B  nr~ly change that will occur in the NEPOOL market as a result 
Y? %k%i$f U$% C*i;lpirtgl'a fndiract 7.33 interest in Indeck Pepperell will be combined 
@%s~%j~ag .Str%.essts In Itrdeck E'cppelrell and other NEPOOL generating facilities. 
& ~ q ~ i ~ f f d  '1vltli.l t3kl C~pilal 's interest equates to less than 3 MW in a market 
i & p i % y  ef2J.*SJb h4V?.I3 ~onsequently, the change will have no discernabl 
n%wrfOrsstt'~~i~ uf thv NEPOOL market. Moreover, even if one attributes co 
4 4  t~crtittrs m wllida l l lc applicants have interests in NEPOOL to the corn 

m-*-.. .. . 

$25 & RE applicants hnvc used "installed capacity" rather than "uncommitted cap 
zw%k% fn&k~% eapacify eommitnlcnt computations unreliable. See ~ Y j S v e ~ t - C o ~ z ~ ~ ~ c ~ i c ~ t ,  

f 33,  1 ,-2S n-2 f 1999); EhfE ISomer City Generation, L. P., 86 FERC 1 6 1,O 1 6. a 
B'"A6 fX-TXmf &gi".t:i% ht.%o~ncs a rcality, , . . capacity currently committed to serve the r 
h%%#ifg ri@c*~mrrrittedas soon as the customer decides to switch. . . . [A]n uncomml 
k%~gd.~ifi ;t n ~ l ~ j b ~ r  of pnssible retail scenarios. . , is too uncertain and so we do not rely o 
SF&*%% 1% h i n g  intplrtnerated (to varying degrees) in each of the markets discussed herein. 

' %rwrfrv. L'alilibrr~ia Energy Commission projection cited in Petition of Duke 
L,~c~C*i#giZ;.~f" dJrr/c.r -+lcre"plii~~ h i t  in1 Rcrte Schedule, Waivir~g Regulations a~td Grontin 
4fi"~iltir&, $jled Aprif 29, 1898, Docket No. ER98-2680-000 at 1 1 - 12, Appendix at 3. 
Pkna t i+wlferrg Lid*, rt trl,, 83 FERC 7 6 1,3 1 7 ( 1998). 

~7 b"*ikrtirce: Ciencrtrring Capacity from the Energy Information Administration's Existing 

i ,f~w~~@t*#g f %#ft.s I,?.$, (:,/c~ctri~ U~i l i t i e~  by State, Conpnr~y, and Plant, as of A'ovenrber 1999. 

7 t Ssst~rcc: 2*1;,.isp-~~c.cotp/poycr s~~stcrn/tnornin~ report (March 29,2000) ("installed 
$~$~?&$&*g ~ ~ p # $ f [ y ~ ' ) *  



1% 
,&%c,g!fd'jt~.g fa thi: f 098 S'Fllo\cl Boak Data, the total cap 

" &ki#&g.o~ ff!?:fr~=E/ecnic Co., 86 FERC q[ 62,O 14 (1 999) (discussing a co 
*m&@ & ~ g l .  r;.aci?~rtpa~sicd NEPOOL and much of the Mid-Atlantic region). 

. .. . - 







Exhibit B 

Indeck Capital, Inc. 

Description of Corporate Structure 



It~dcck Capital. Inc. ("Indeck Capital") manage 

has been 4311 the domestic po,wer gene 

No balk, trust conlp 



CONTINUATION 



lndeck Capital, Inc,. ("ICT'1 







Exhibit B 

Black Hills Corporation 

Description of Corporate Structure 
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EXISTING ORGANIZATIONAL STRUGTU 

Black Hills Corporation 

I Wyodak Resources / 
/ Development Corp, 1 

I Black Hills Energy / 
/ Capital, Inc. I 

Landrica Development Black Hills Capital ~ l ~ l ~ ~ ~ l ~ @ l  
/ Black Hills Fiber 1 
( Systems, ~oc. I 

I Enserco Energy, Inc. 



PROPOSED ORGANIZATIONAL STRUCTU 

Black Hills Corporation 
(Black Hills Power and Light Company) 

Wyodak Resources 
Development Corp. 

Black Hills Energy 
Capital, Inc. 

8 I 

I I 1 I 
Black Hills Exploration Black Hills Landrica Development Black Hills Capital DAKSOFT, Inc, Black Hills Independent Former Subsidiaries 

& Production, Inc Generation, Inc, Company Group, Inc Power Fund, lnc. of lndeck 
Capital, Inc. 

I 

Black Hills Fiber 
Systems, Inc. 



Black Hills Energy Capital, Inc. ("BHEC") 

1 BHEC I 





Rhrk Hills Corporation 

Daniel P. Landguth 

Evcrcrr E. Hoyt 

Itorr Schni blr 

David K, Enlev 

Thomas M. Ohlmacher 

Kyle E3, White 

Mark T, Thies 

BVyndnk Resources Devela 

Lhclicl P. Liindguth 

G q  R, Fish 

.fames hl, Mattcrn 

Kassnn li. Basham 

BLACK HILLS COWORATION 
OFFICER STRUCTURE 

(As of 9/9/99) 

Chairman & CEO 

President & COO - Re 

Sr. Vice President & G 
Telecommunications 

Vice President - Fuel Resources 

Vice President - Power Supply 

Vice President Marketing andRegulg 
Affairs 

lpment Corp. 

Chairman and CEO 

President & COO 

Sr. Vice President C 

Vice President - Fuel Resources 



Black Mills Exploration and Produ 

?Tatlie1 P, Landguth 

Gary R, Fish 

David R. Emery 

&-ark T. Thics 

Blpell Hills Energy Res~urces, inc. 

Dglnicl P. Landguth 

Gary R, Fish 

Jams M. Manem 

Ted Fritz 

Cfiris Wosterlund 

kxurnn R, Basham 

Mark T, Thies 

ction, 



Rlack Hills Millenium Pipcline, Inc. 

[2%eicl P, Lnndguth 

O q  R, Fish 

JWies M. Mattern 

%t€ E, Rom~aster 

h:hfk Westcrlund 

f taxm~ R *  Basham 

kI~tk "I-, Tfmics 

Black Wills Energy Pipeline, LLC. 

Dilnicl P, Lwdguth 

G.1~aq K, Fig11 

James M, kfattem 

hitrxrk I', 'Thics 

H h k  Hills Millenium Terminals, In=. 

i b i c l  P. Landguth 

G l p  kt. Fish 

.Jaf~t;t~ hi, iblnrtem 

Sit'otl E- B ~ r r n a ~ t e ~ .  

Chn '~  #'ester/ und 

Chairman and CEO 

President & COO 

Executive Vice President 

Controller and Treasurer 

Corporate Sec re t a~  

Chainnan and CEO 

President & COO 

Chairman and CEO 

President & COO 

Executive Vice President 

Controller and Treasurer 

Corporate Secretary 

Corporate Controller and Assistant See 



Black f l i l l  Energy Terrninalls, LLC. 

Taaniel P, Landguth 

Ensergo Energy Inc. 

hnic i  P. Lsndguth 

C k y  K, Fish 

Sh&g\?k 'To McLaughlin 

b~f,~fl~s M. Mat tern 

LJavid R. Emery 

Mark T, Tlrics 



Rhrk klills Coal Nehvark. Jnc. 

tkthirl I? [.andguth 

-f&q RK. Fiah 

Kmcsh Mul hotrq 

dmcs M. Mane01 

David K. Emery 

Gerald A. Quitter 

RlsrklWill~ Generation, Ine. 

Ilnniel P. Iandguth 



Black Wills Siber Systems, Ihc. 

fhnicl F, 1,aaldguth 

James bI, W~ICIII 

Mrlxann R. Mastlam 

L,~~sSF~CZI Ilcv@lopmeat Company 

S $ L ~ I C !  P, 1,andguth 

38x1tes b4. Ma~tcrn 

R+>;zrmn El, [?asham 

Sr. Vice President C 

Vice President - 

Chairman, President and CEO 

Sr. Vice President Corpora 

Vice President 

Controller, Principal Accountin 
Assistant Secretarynreasurer 

Chairman. President and CEO 

Sr. Vice President Corpor 

Vice President - 
Financial Office 

Controller. Princip 
Assistant Secret 



R l ~ r k  Hills Capital Group, Inr. 

Ihnid P. Lmdguth 

bntes hi. Matrern 

E3a~ R, Fish 



Indeck Capital, Inc 
and 

Black Hills Corporation 

Actual and Pro Forma 

Balance Sheets 

For the Year Ending September 30, 1999 



Exhibit C 

Request for Limited Waiver of 
I8 C.F.R. 6 33.3. Exhibits C. E and F - 





K'S EQU1.I 

'S EQUITY 

BHC ICI Total 



Exhibit D 

Statement of All Known and Contingent Liabilities 



Request for Waiver of 
18 C.F.R. 5 33.3. Exhibit D 

'"- 111 1'EttC Srats, .& Regs. 7 3 1.044 at 30,ll 1 
.d*$ti!~~ntu the fuurure costs and benefits of 

I~g~ead, will require npplicants to propose 
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lndeck Capital, Inc 
and 

Black Hills Corporation 

Actual and Pro Forma 

Analysis of Retained Earnings 

For [he Year Ending September 30, I 999 





- , -= ----q-.==3prr I .TIPS r ~ t v r t i t ~  P UP KE I'AINEII) E 
FOR 11IE %'MH ENDED SEPTEMBER 30,1999 

W e ~ i ~ a  f;smingr lit October I ,  1998 
% lartm~ (lorri for Oct. 1 ,  1998 through Dec. 3 1 ,  1998 

%% k~km@ fk.nrs) br Jan. 1. 1999 through Jan, 1, 1999 
%@& t@plt~tr~ fj"tKfi BHC Stock 
8 %h%: Q&&$&urds 
&tdj@& E*mt~@s ar September 30, 1999 



Other Required Regulatory Filings 



Suction 33.3. Exhibit G of the 
!he i\ppficnnrs must file a copy of ea 
sl;rte regulatop body in connection 
acnificd c ~ p y  of each order relating thereto. 
applications or exhibits with other Federal 
rupplonent the instant Application with such 
Federal or and State regulatory body. 



Exhibit N 

A~eernent  and Plan of Merger 
and Related Exhibits and Attachments 



See Volume I1 
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Copies of Maps 



Request for Waiver of 
18 C.F.R. 6 33.3- Exhibit r 
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f"'l9yd L. Norton, IV 
,$?gg h.f, Sch t~~ l l  
:Atnrgeo. Lewis B; Boekius LLP 

Si,rt.et;, N-. W. 
$V@hinyion, 0.C. 20036-5869 
-309) fat ;., t ;-*, .+67-300.Q 
p&g: (282) 4677-7 P 76 
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jtg.fgi;k 'e''cpm'r~.ri, lnc. 
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Washington, D.C+ 
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13 .tgmi").:13 .f3F:X7' fS C'OXFlDENTIAL INFORMATION FOR WHICH PRIVILEGED 
'f'NFLa4TS1EF;F;I' IIAS BEEN REQUESTED PURSUANT TO 18 CFR 5 388.112 

*E &ft, n i i w  ~ l t j ~ a r  :him tililt vf thc repistercd holder of the Certificate surrendered. or established to 
8 k #  ~a%b&f&<iiial I$ iitc f'arcnt u t  any agent designated by it that such tax has been paid or is not 
pci;%? :!&i&s 

&13t 3-IPJ Ownership R i ~ h t s  in Company Stoeli. All shares of Parent stock 
f*s~e*i $ti: ttaxg~r~'larret. u'ith the tenns heteof'(including any cash paid in lieu of fractional shares) 'shall 
2% tft4gt'i$~d 8 1 1  t i ~ l t :  kc11 isstled in fill1 sntist'action of all rights pertaining to such shares of company 
%t+4il_gf JIRI tBc~t7 sftdl kc no funher registration of transfers on the records of the Company of shares 

k i ~ $ ~ @ k i % l  ?*!t%1t:)i t!f tilt: Ctrn~pw~y which were outstanding immediately prior to the EffectiveTime. 
r - 

Zt.3 kkwes or Destroyed Certificates. In the event any Certificates evidencini 
di6$t2a r f B ^ t ' r ~ t j f ~ l ~ l ?  Stuck shall have been lost, stolen or destroyed. the Parent's transfer agent shail 
~*t++&g kccr'rikl%ntea rc~ritxnting silcli sharcs of Parent Stock in exchange for such lost. stolen, or 
h$s:~&@>cd LiCfl~l~xalr.~, UPQ[Y the nuking of an affidavit of that fact by the holder thereof; provide& 
h*wrsl.lbl 18nicnt or ihc transfer spent may, in its discretion and as a condition precedent @-the 
: . s s G a @ ~ ~ "  l i ~ g i ~ t t f ,  rcnlrrire the owner of stich lost, stolen or destroyed Certificates to p r o ~ i d ~  a,n 
ti%h%$%ld% 4lr ade,Yti\c*r; s lx~nd in such sum as it may reasonably direct as indemnity against any claim 
k!ik~ sn$) h: ~tseo?r3c upainst tltc Parcnt or the transfer agent with respect to the Certificates alleged to 
5 ? ~ %  8 k ~ r l  ~ P I I ,  .iirtlt.rr or dostrugcd. 

8.14 : ~ & @ ~ ~ e c e s s a q  Action: Further Action. If, at any time after the ~ffective:, 
I ;nw M) lbfilrrr ;rction i s  nccessan. or desirable to carry out the purposes of this Agreement i d  
t~ +PA-P \k S I X W I V ~ ~ ~  T~oq~oraaivn \uith full right, title and possession to all assets, property; rights,, , ,- 
p$~\rtc$a..n, pfit%:r"sijrd franchises sf the Company, the officers and directors of the Surviving 
T'u*gpzpa~l;it%rr arv fililty awthorizcd to takc, and will take, all such lawful and necessary action. 

3.15 k m . k h o l d e r y .  No Stockholder shall be entitled to any dividendion ariy 
x " - $ M ~  Eh;~~etat Sfl~f:X: OX. ICT vote any such share of Parent Stock prior to such share having been duly 
#%iiiE sEkiiirt3! 5~b41ifaed ill rtccnrdancc with this Agreement. 8 I 

BX C'I,CSSEWI: 

*,I btww, The closing (the "Closing") for the Merger and transactions 
~+egeawyrl;-rresd thcrcby (tile ''-') shall be held at the offices of Morgan, Levis .& 
I%&aw k 1 !@, 3t% S ,  € irand Avenue. 2 n d  Floor, Los Angeles, California 90071, at 10:00 a.m. (local 
a~y?.;e,;r :%* picrmi4tl> YS pnu'ticahle (and in any event within three (3) Business Days) after satisfaction 
i i 3  ~ r , t z i  f.t' \'lit XI\C ccrtlditions to thc colisummation of the Transactions set forth in Article 8 hereof-. 
i ~ ~ A & ~ ~  t%tv rvnic?; iirrc'ru agree ira writing to another date or place. The date on which the-Closing 
+ekk@-& $3 tglgif~gd tL> hen:in 2s the " g l o s i n ~  Date." 

7 



KI:IIA1'TE1) "SI?ST IS CONFIIIENTIAL INFORMATION FOR WHICH PR~VILE* , - 
TjPI-",:jTi'P4f<S1' I-lAS BEEN REQUESTED PURSUANT TO 18 CFR 5 388.112 * 

3.2 &~:iivcri&, At the Closing, subject to the tenns and 

i c :  t Ncwco and the Company s 
%*trlr"  at $kFk~\\iir~ 511 such dncumcnts as required under the Delaware 
t$.l ~ h ~ d i  trr;tter RIIJ fuurtllcr actions as may be required by the Delaware 
$a%% f t ~  XI HI^ llte hlt'rgcr dfectiv~' upon the terms and s 

tl~t: Parent shall deliver the Closing Merger Consid 
i.rtlir thg lerrtr:b rr ti' Seclitrn 2.1 1 : 

( C )  the Stockholders shall deliver to 
+ s f  7ftr 6'tt~'tlj~itf1> S~(;tnck, each prctperly endorsed, all in a 

(dl the Company shall deliver resignations of all officers 
i irr~r%tt$y; a13d 

I c") t11c parties shall also deliver to each othert 
i ? p % ~ t ~ ~ r t ~  q:rsJ ~itker  ~ E S C U ~ I C ~ I S  and instruments specifie 

4 CtB.:,PBCE:SE:N'l,4TBONS A N D  WARMNTlrES OF THE S'FOCKHOLDERS 

Ah t-rf ilnc date Imereof, cilch of the Stockholders severally but not j 
&I%& 6sairmratrt* tn tfle Parent and Newco, as follows: 

a* 1 H.T,,flect. This Agreement has been, a 
,rra& r ~ $ ~ f ~ / # ~ ' k C n i ~  e~fltcrcd into by each of the Stockholders in co 
' hrtaShnEk:r Dr~~snxrcnts") wi I1 be, duly executed 
~ ~ J P ' P  ,iijgt~s,stftftrnt cofaszitutcs, wrld each of the St 
~;si:f1 <,t3i7X?jliBti164. the J c ~ R I .  valid aid binding obli 
,i;ag,&sa?at t ~ l t ~ : !  rtr her 1rz uccordrrnce with its respective terms, exc 
'1 +~$*f514cabfc hrnkrup~cy, insalvancy, moratorium or sirnil 

4lke~tif;g ~ ~ c d i ~ i ~ r s '  rights, includi~lg wifho 
wvg&c$ling - l;:t~di~Eci~t C C ~ I I V ~ ~ ~ C ~ S  and preferential transfers, and (B) fo 
g#g5ei:diE ~"iarrxyrla.;; rkfuquity. 

4 2  s y ;  ,ihVn,ership, Eic, Each Stockholder h 
~-dp*mef? r:r dtltl~nritj~ tn enter into this Agreement and each of the Sto 
g-%=?FEaWi it? rthliyfiolt~ hereunilsr and thereunder, including, without linlltation 
%as,gkJhlrii4egs' rii~igcs ~f'~apIi31 stock of the Company for cancellation in acc 
bi,.ag,-i~f: E+ar;k Stcrckhaider owns beneficially and of record all of the shares 



kg Pi44 f'P;I3'i'k:XT !IS C:UNFII3ENTPAL INFOllh~ATICPh! FOR WHICH PRlVIILEGED 
t REZk2'&IGY'1'J.IAS SEEN IUZQIIESTED PURSUANT TO 18 CFR 8 388.1 12 

t .:i ref litflll on Srl~pdule 4.2, free and clear of any Liens. except as sel forth on 
3$&,g#g1&,,d,4133 Nil Stucklzotder. is il part; LO any voting or similar agreement with respect to the 
%+~$sR$F%~ e1pihB r t t d  nr the C'onlpnny. 

/ 

4 3  y=~~~$ty 04' Contemplated Transactions. The execution. delivery a$ 
r*Fkuwus,r$$er ruS' 4111s Ayrcrmtnt and each of the Stockholder Documents by each S,tockholder does. 
~ L Y ?  rlrrr I* it~fntc, cunflict wit11 or result in the breach of any term, conditiorr or provisi'on of. 

jbnj'i.r$#a ?Ire ~ M E I I X C I I ~  of  any other person under (a) any existing law, ordinance, 01: governmental 
gtd~ r,ck ~~gi/i4$1(51't to ;r\\~i~'lt tlx Stockholder is subject. (b) any judgment, order. u'rit. injunction, 
&XB$T reg i;r%itr.yf t ~ f  any Ciavcnunental Entily which is applicable to the Stockholder, or (c),any 
@ & ~ ~ l t g & ~ ~ l i  1fik!e?lf~re~ ngrocmcnt, contmct, con.lmit~nent, lease, plan, Authorization, or other 
cs%&$umrt~$~ ~lrrun~cnl or usderstanding. oral or witten. to which such Stockholder is a p:arj!.-by- 
$%high *I*. sagki~t~lcter n,ny have rights or hy which any of the properties or assets of the ~tocltho1di.r 
fir%% lav t%$ixn$ ri~tjt. nffrctCZd, OF give any party with rights thereunder the right to terminate,-modify, ' 
~ixq+~i,J&~i~Ib. i , ~  ~~lh~nvise ckzangs the existing rights or obligations thereunder. 

4 4  5 : Q & ~ & A ~ n r o v a l s .  Except as set forth on Schedule 4.4, n&& the 
r Sic&3t.ttrr?rt ~ g d  deli% CE)' ky the $tockholder.s of the Agreement or the Stockholder Documents,.nor 
@rz r@~f$"r;ftb&~".r? i ~ i z h ~  tr;llasa~tir?ns contemplated hereby and thereby. require the consent or approval 
ol $*~ssrn ntts evrisdrrttc rr default or cause any payment obligation to arise under (a) any la'w 07- 
i;s*%& +i(idv~ It? %%hi~f~ 111e Sto~kh~lders are subject. (b) any Contract or other document to whichthe 
k(jgX$ts~bdqt*1 i i fg  it party (lr hy which the properties or other assets of the Stockholders may be 
,<$k4q&.aaa ? 1 

4 3  Iu j  No litigation, including any arbitration, investigation or other 
~ ~ s h ; b % d r t v  64'1ir kfbrtl m ~ y  C O U ~ ,  arbitrator or governmental or regulatory official. body or authority 
4 %  wns3'isr$ tit, :$I thc Knowledge of the Stockhalders, threatened against the Company or - rany F 

.hh~&~rifris~.> % i t i ~ ! 1  reitttez lu the transactions contemplated by this Agreement. 

{I*) 'ro tbr Knowledge ofthe Stocktzolders. there are no claims, actions, suits. 
p%%getbtjg*+inp ~mrstigirtiuns, civil or criminal, threatened against the Company or any Subsidiar)., 
%+t%;tr, iC'fwnbing, tvr>utd result in a breach of Section 5.15 hereof. 

- .  

8 ,% B$~LW. Fkcept as set forth on Schedule 4.6, none of the Stockholders have, 
cn%gd.iila!rti ;an¶! Srn~lic.r, or iitldcr or incllrrcd any liabiliry for any brokerage fees. commissions, or 
@i&q%' igm jp c%rs\nes~ion wit11 the transactions contemplated herein. 

&"J" ,wt,mgm, 'I'he Parent Stock to be received by the Stockholders (collectively. 
tte %s%uritte*;'P glursuaar to this Agrccnlent will be acquired for investment for the ~tockholders' 
r**?i-cp .&iagn:n', wlf 3.x 3 nsjmisrri: or agent, and not with a view to the resale or distribution of any part 

9 
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%&$v~tt.. the Stirck!l~ridcrs fwive no present intention of selling. granting any participation-'iri.-9r 
$he S L I ~ I ~ .  hut subject to the ability of the Stockholders to distribute their,&sets- 

~&z%~ii~&ing tlre Sccaritics tn the extent permitted by the Shareholders Agreement) to their afiliates 
P;,J~:$F l e ' ~ f ~ t  1~ defined in IZulu 144 of the Securities Act). Each Stockholder is an "Accredi_red 
t s l t r ~ ~ '  ig> ti~f;ficd in  Rule 50  I (a) of Regulation D promulgated pursuant to the Securities &t. 

ti&%h 5$g%ki1trOtXrr lzus kt~owtedge and experience in financial and business matters and is capable of 
~s~aliliqllng iht risks ;\t~d 1~1erits of an investment in the Parent Stock. Each Stockho1der:has 
wr%*%~r#r#il id ir tkniliar with the affairs, financial condition and prospects of the Parent. and has 

pal strltieirnt nccoss (o and has acquired sufficient information about the Parent to ~eac'ari 
t%lirt.r?~kd 41nd knc~vledgmhle ffccision to acquire the Parent Stock. Each Stockholder is able to be& 

, - 
&% gctr~iarrwic ti&$ of' such an investment. 

4-8 -fi&trd S~eur*ities. The Stockholders understand that the Parent stock they h e  
wycrirmg Irergundcr is characterized as "restricted securities" under the federal sec,uritiresl~ws 
irs;nnr@h &s they are b i n g  acquired from Parent in a transaction not involving a public offe6ng,&d 
(kg tr~dcr rueh i : ~ s  md applicable regulations such securities may not be resold without registriion 
u%igr tka.?iccsntier Act, urccpt in certain limited circumstances. The Stockholders also %derstind 
1h4~ $k fieji3.r-brri Itwk they arc acquiring hereunder has not been registered under the seFufitiisiaws 
fifnaj *itgitc and ~lrst such securities may not be resold without registration under applicable-state 
Mk3;-ur~4% fs\a.w, 'Flic St~~kho lde r s  further understand that the Parent Common Stock issuable~ypon, 
~tinrmisn ofthe 13arcnf Closing Preferred Shares and the Preferred Earn-Out S h q s  (the "parent 
K 't$?nrtri*-*tt r(hsea'*) will not be registered under the federal securities laws or any applicable state 
w6%qz$tac$ i~f iv?i  -/~riil that such s~curities may not be resold without registration under the Securities 
4%8 &tkd sg.rplicnble state securities laws, except in certain limited circumstances. In this 
ci%!xwgtgx~% each $t~tckholdcr represents that he or she is familiar with Rule 144 under the-Securities 
n&c. 8% prn$ct~ll? in cll'ect, and understands the resale limitations imposed thereby an$byl the 
"cPrgsut..r6@~ Act rtnd ;my applicable state securities laws. 

, 

4 3  &imitations on Disposition. Without in  sly way limiting the 
rr'jttl~tcu~;ltltm!, set forth above, each Stockholder funher agrees not to make any disposition of all 

*it&)- pjftit'trl CIS the Securities and/or the Parent Conversion Shar 
BBrs F!X@ r-~in;at pc r~~~ i t f ed  by the Shareholders Agreement) unless an 

[ill There is then in effect a registration 
;~ j%pt i t~hf~  ~t:ltc' seci~rities laws covering such proposed 

.r95,%b rra acgtircirrncr: with such registration statement; 

t ( i )  the Stockholder shall have notified the 
*4.7-~p~t~ifi~m 333 sIIE~~J have furnished the Parent with a detailed stateme 
wctt?r*rJtrty thcprtpj~t'd disposition, and (ii) if reasonably requested by t 



Ii. is tl!lderstoad that th.e ce~~tificates 
%it? I9~Scrred Stock shal:l bear the follow 

I I I I -  Nf:C'I JKI'I'Il;'.S ACT OF 1933 OR ANY APPLICABLE STATE 
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3 - -+ i t  ErLfPk.:Sk:N-T,I\TIONS, WARRANTIES AND COVENANTS OF THE COhlPANY 

:%.'u,. ttZ. t19r ~ _ l ~ x t t  hcre~f;  ihr:' C'ompany represents, warrants and covenants to Parent and Newco 
,kt .,i(dt~~%it% 

$14 t i )mtk~4 i~&Powers  and Qualifications. The Company is a 
eq~$stsi$b~d, galirtly exisring an3 in good standing under the laws of the State of 
%. jq~t;&%;i;l%> hw rcyuisitr corporate power and authority to carry on its business as 
i~aalt&l&d ; E R ~  !I$ ~ v f " t ~  icase and operate the properties and assets used in connectio 
C 'vd2~p~n.t 1% Jirly q~cllifird as foreign carporaltion authorized to do business and is 
rrr g t e ~ ~  ipari~ditlion in wlrich such yualificatio~n is required. all of which jurisdicti 
sin &gkf&L&&L !~ert'lu, C X C L " ~ ~  where the faiilure to be so qualified would not 
~ J G ~ E ~ E  Ad $ er% 1; 1TrcL 

$2 me&. (a) Schedule 5.2(a) lists each Subsidiary of the Company and the 
$41gisbr;figa"ttrrql1d i t% ~~ga~~i%,at ion.  Each Subsidiary is duly organized, validly existing and in good 
$f(tza4kk~.$ euider itfrc fa%st o f  thf: jurisdiction of its organization. Each Subsidiary has all requisite 
w%e.lp 13f l i f  i6tlth~rity to carry 011 its business as it is now being conducted and to own, lease and 
&%$*%of$ I ~ L C  :~ICHJ and propcnics used in connection therewith, Each Subsidiary is duly cpalifikd as 
ri4, gk%~rig$$ ~%%q~frit.lrit)n al~thoriiccd to do business and is in good standing in every jurisdiction in which 
s w &  gj5iil1fitli:ittrr,,n i s  respired, all of which jurisdictions are disclosed on Schedule 5.2(al, except 
H?WX" $%~g tSiiit~e to be S L ~  ip.ialii?ed would not have a Company Material Adverse Effect. All issued 
4e)~S ~tkj$$i~r~dir\g shares of capital stock of each Subsidiw have been duly authorized, are validly 
:cbii~%%$ srm! i!no.rt:aj.rdingf fully paid, nonassessable, and, except as set forth in the Schedule 5.Pia). ape 
I;utul!j r \ ~ $ ~ h f  t,Trccord and beneficially by the Company or another Subsidiary free and clear of 
s~.k9 pl~-"d$p~, fScrts, clilims, security interests, restrictions and other chases or defects in title of-any 
tk,kreure i~h:zrsi~av~r ('"&&"}, Except as disclosed on Schedule 5.2(a]. there are no :existing 
i.,rsf~c.&fifstii~~~x~ r;ylinns. wu-rrints, convcrlible: securities, calls, commitments, agreements, conveqion 
it4131~ iur cstiicr rights of rrary character (contingent or otherwise) calling for or requiring the issuance, 
niv~%!eF,, ark 4 ; ) ~  blither ~ ! S F ) O S ~ ! ~ Q ~ I  of my S~IXCS of the capital stock of any Subsidiary, or calling for 
3 i . t  j.sbqtrrr)rig ttir isswmce of any st'curities or rights convertible into or exchangeable for shares of 
.;&."y,r:tT +?o-rik of my Subsidiary, nor is the Company or any Subsidiary subject to any obligation 
iG9.%:ttgsnt i ~~h~~r l ; i%)  xo repurchase, redeem or otherwise acquire shares of capital stock of any 

r i i t ~ + ~ f 4 ~ *  "?;xia.t:pt frjr oRc Subsidiaries sclt forth on the Schedule 5.24a1, neither the Company nor 9 :  t 

3ii+;~$i51p dircctZf np indircctiy (i) awns or controls any shares of any corporation nor has any 
itit$brg r h i ' i ~ ~ t a e , " i  trt: QX L ' G O ~ ~ D ~ ~ C  interesit in, either of record, beneficially or equitably. in any 
&L++~B, p,&i5423 par8nersbipt ]intitied liability iconlpany or other legal entity, or (ii) is a general partner 
i f  m: p;?ntt~r:sfa~p. 
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$5 Agthority; Binding Effect. The Company has all requisite corporate-power and 
q~z$k?ri?> iU ~xcc1:i'te and dclivcr this Agrcelnent and to consummate the transaotions coqtempl-a$d 
lg~eky ntccss;try actinn. cotporate or otherwise; required to have been taken by or on behalf 
*?# 6% bj rbpptrcrkbla htv ,  irr; Charter Documents or otherwise to authorize (i) the approval, executipn 
an& keiiucv- t - t ~  io hebalfof this Agreement and (ii) its performance of its obligations under:this 
t($c@~j~gnt o~rd ilm consummation of the transactions contemplated hereby have been taken:  his 
Agxgfirnani erit~stittlles thc Cornpony's valid and binding agreement, enforceablezagainst.it in 
&e:ludzncc with its tmm~s, except (A) as the same may be limited by applicable ba&rpgt~y? 
a n ~ $ k \ k e ~ ~ ~ . p . ,  trto~lorju~11 or similar laws of general application relating to or affecting creditors' _ I - !  

rtghtr. inclu&!ng x i i  thou! litn itariun. the effect of statutory or other laws regarding' fraudulent 
c+;E-'wyBr\.imc?; rtrd pefet-sntiul twlskrs. and (B) for the limitations imposed by general principlks of 

, - 
gxisrrita .. 

&Q- St fa provals. Except as set forth on Schedule 5.6, the executio6and 
rktivggy rrftlaiti tilgrl'emcrzt docs not, and the consummation of the transactions contemplated liereby 
%%igf 4%434, &) ~ i ' i ~ l i t k  cant-fictt with the Company's Certificate of Incorporation or bylaws o<tEk. 
~:~~q%$%rfib!e rwgfirt~iwtisrnai ducumotlts of any of its Subsidiaries, or (b) constitute a brpa~h~ordefault 
iut er rn l  tbnt with nolife or lapse of time or both would become a breach or default) bf giverise 
a? 2%) I$at, third party right of termination, cancellation, material modification or a'cceleration,' gr 
&,%%hi; qrf ttn) !re$~rii\. under m y  Contract to which the Company or any Subsidiary is a party or'by 
k%g%ilhk i t  i* ~ X J I I I I ~ ~  I?? (c) sub.jeet to the conscsts, approvals, orders, authorizatioiis, filings. 
~k~,!a3tri~tr.~ srrcf ~rtyislra.ntions specified in Section 5.7 or in Schedule 5.7 conflict witharaesult in 
4 % rurillion nl;m?. punit, license or any law, rule or regulation applicable to the ~ o r n ; a n ~ d r  axiy 
441; I\% Sukjb5r,.fiiir4c.?; or m y  of  their properties or assets, except, in the case of clauses @)'and (c), for 
as33 p ~ d l  b~eochss, dcthrrlts, liens, third party rights, cancellations, modifications, acce!erations or 
kn ~(.l%'t$~:Ra, conflicts or violations which would not have a Company Material ~dv; tse~~ffect  
ad %$,t%ilJ w in~pair ihc abiiity of the Company to perform its obligations under this , ~ $ e e r n ~ n t  c- 

3 % ~  p~g'tr~nr tsp dday the consummatian of any of the transactions contemplated hereby,'' , _, - ,  
I 

r - 
6 3  w , n m c n t a l  Consents and Awrsvmis. Except as set forth in Schediile-5.7, 

n~i ikr  the exr~ulion and delivery of' this Agreement nor the consummation of the tr&s-actions 
iiirs~&~$?q!atecX h w h y  will require any Authorization or filing with or notification to, any local, state, 
~ X - ~ P P Q I  4% fargigit I;~u~K, administrative agency, commission or other governmental or regulatory 
C J ~ ~ H Z ) ~ ,  ;lycncp or indtru~nentality ("Governrnental Entitf"', except (a) notificatiohpursuak to, 
as& gtr$%irqfE~ji~ or temit~tition of' the waiting period under, the Mart-Scott-Rodino _'~ntitrust 
~ ~ P B ~ w " L * ~ c ~ ~ I ~ E ~ I ~ s  Act of 1976, a mlcnded, and the rules and regulations thereunder (the'"HSR Act"). 
r ht tin- Ptlirrgb with anti consents or approvals of the state public service commissions, public ;tilit)' 
a + ~ ~ ~ ~ ~ i ~ G i > &  ~r similar state regulatory bodies ("Public Utility Commission") which;-he disclosed 
i b ~  $ & g & w .  i ~ )  lllr fiiing and recording of the ~eriificate of Merger in accordance yi'ih the 
%kkd*tkg~~ f*trdc, and f c i )  tvherc the failure to obtain such consents, approvals, authorizations or 

14 



(a) suffered any Company Material Adverse Effect; 

i c )  made any material change to their respective fin 
mrerfas.rd,%, principles or practices: 



@-) redccmed, repurchased, acquired 
2$pr&a1. %~~ik_r;.k caf the Ctornlpaay 

(0 which involves $250,000 or more in 
,* ' ". 3r%:gixed $ti$ftif~ any twelve ( I  2 )  month period; 



which is with any 

which is a severance a 



Hh Sg%lt,'O Fbr 'T'EXl' IS CiJNF1I)ENI'IAL INFORMATION FOR WHICH PRIVII,EGEDa 
3; &%. A-Y3lKh"f I1 AR HEEN REQLIESTEI) PURSXJANT TO 18 CFR 5 388.1'12 

i r ~ . l $ ~ e + ~ r s t  x ~ i  k ottrpany, L L I L ' ~ ~  pulicics are in amounts ts'hich art. a 
G;'4~4f%L~i, , 4 ~ . + i  yw~f)crt.fieh Of the C'~iilpilnjr" ancl r i l l  premiums to date have 



# -. . s~ '- t , . -  PEX"~ ~ ~ n ; l f ? l  BENTIA 

. .. 

;M$C:i$$ibgr fi:rri~fX ECIPCII~ f ; i f~d dcfe-rrcd taxes, and nothing has occurred subsequent t 

q' .,,n ',.5' 
3% f,:r.a,tt~~iny ;rrrt;l i t5 

igi"rj .a+%& 8 ,  f.q<>,5 ,, 
7 . . ,. "9. . .. . 

f$ . r l  
.. . 'Ibc Company and its Subsidiaries use the accrual meth 

:i##.:!&!%~$% F ~ Q  @~.:i,ga *.. sij;tfg.ksrlde..rs under Section 1445(0(3) of the Code. 





&& f3r%('Tk:t$-%EXf' 1s C'rtJNFIIIENTIIAL INFORMATION FOR WHICH PRIIVILEGED 
TRF:a't"T'%IEW1' 13.43 BEEN REQUESTED PURSUANT TO 18 CFR 5 388.112 

%eqsif;6a 4f4  rrx-B the t'~\,lilc, or arry subsidiary of the Company. as well as each plan with respect to 
t*At~k f4%&€'t\rd~pi1a1y clr 313 ERISA ASfilia~c could incur liability under Section 4069 (if such plan has 
kv$%t.nsf wqQ t~~~tr'iit~atcti) rrr Section $2 12(c) of ERISA (together, the "Emplo~ec Plans"), excluding 
&*are'$ %z*grnezIse ltrtdcr which [he Company has no remaining obligations and any of the foregoing 
$5#g&& tegierxtr$f tti 1%: rtKiinttlin~d hy the Company undcr the laws of any foreign jurisdiction.,Wiih 
&qw~r g~r-r,"ii~h Zf~x~pff~>-t'c Plan, as applicable, a copy of (i) each such witten Employee Plan (o,ther 
tb5$$%;5".y? f~flyrn.srd rii, h 5cctinn 4(b)(4) of  ERISA) together with all amendments, tmst agreements, 
%FFG,#~M%.C &~llig'$r$s sat! SCW~CL: 8~reements; (ii) the three most recently filed Forms 5500 or 5500 C/R 
s%% i t n ~  \islmiel slalcrnentr ntleched thereto; (iii) the most recent IRS determinadon letter; and 
i r %  k $1?+3*i rutxtli MS~IIRIZ~I~)' plan description has been made available to Parent. 

d hF (i) Exccpt as set forth in Schedule 5.1Q(b) or as required b y  
% W ~ 4 t t " l  4418i15t ~ Y C  I ~ I C  Ctzdc, none of the Ernployce Plans promises or provides retiree medical or 
;%@?@? k@f1YE% \k,dfhrt" hnefjfs 10 any person and none of the Employee Plans is a 'multiemployer 
ph@' n.pl w& tgfsrrrrr is dcfii~cd in Section 3(37) of ERISA; (ii) there has been no breach of any 
F1:iiL*!3%% d ~ t \ .  8% rlcscrihcd in Section 404 of ERISA, or no .prohibited transaction', as such tirm 
*-$&d;w& i.1~ kccilirbrt 4Cf6 dI.1R1SA or Section 4975 of the Code, with respect to any Employee Plan, 
ubdu eb3uId ;Lgr4:r1fl i't any material linbility o f  tha Company or any of its Subsidiaries; (iii) all 
$ $%%@k@%w- Pbnr ixfc 10 corrrp1ianc:e in all material respects with the requirements prescribed byainy 
+%~4 aii  bQlitj$%e.Et lirr~glusiing ERISA and the Code), orders, or governmental rules and regulations 
c r s ~ t ~ ~ ~ l i ?  sra rffei:,r .iVi~,h fespccr thereto (including all applicable requirements for notification to 
pq@a ~%X*IQ@ w. the II~pa111~i~nt of' I,nbor, Internal Revenue Service (the ''W) or Secretary of the 

Y .  

3 *-s~A.~ss-~~T 5;, ig'kul B ~ C  i'oszzpwitly and each of ita Subsidiaries have perfonned all material obligations 
w..r i"U1--t~ag4 %-- -Tag lwrf$~r~ifanclij ky thcsn under, and are not in any respect in material default und'er-or 
~j~r;ba!%~s~a 2 ~ f   BIZ?^ t.+f tikg Employee Ejlar~s: (iv) each Employee Plan intended to qualiQ under 
'%$utida~ dliD$sp of ti le Code and onch tmso intended to qualify under Section 501(a) of the Codeis 
rh~z.~ ~h*%a$s we w f&orithle clcternir\utiun letter from the IRS; (v) all contributions required to be made 
5 % ~  ~3 Q.3~%pit.~~lta~:.: Plit~p. ptxt.lsuat;r'tt to Section 4 12 of the Code, or the terms ofthe Employee Plan os any 
wkkrilaw% kilfgaifif~.1g sngrecnrent, hnve been made and a reasonable amount has been accrued for 
$u+@jka$tf+fis 24% eich ffn~ptn\yec lllm for thc current plan years; (vi) with respect to each Employee 
i%%,L rllt .tepaijblc l-\-cnt' q i th in  the n~caning of Section 4043 of ERISA (excluding any suoh ;vent 
i ir,~ ~&kgh 1111~ ~ t t i ~ t y  (30) day notice requirement has been waived under the regulations to 
%qc$+ginft &M? itt"kR3SAl nor any event described in Section 4062,4063,4604 or 4041 of EFUSA has 
* ~ a q ~ ~ * f .  aid It.ii) twi~hgr tile Co~npany nor any ERISA Affiliate has incurred any liability under 
4 $$q i i -  $31 I+!$$,-$ {other illan liability for premium payments to the Pension Benefit Guaranty 
." 5-*pt6;1f&t~~~k@ :fgjxi~~g r t i  !he ~rd i i~u ry  course); (vii) neither the Company nor any ERISA Affiliate lias 
C+~LTF& sq Iiahftq &r any cscise, income or other taxes or penalties with respect to any EmpJoyee 
$'gija*i._' tttiiv ktwrg RTC r ; " ~  ~nfnding or, to 'the Company's Knowledge, threatened claims against any 
B @%@%c'*~~ f+tkf ff~m razifintt clninls for benefits) or against any fiduciary or an Employee Plan 

~g%g%.ci:t tc* ~3~r:li plarj; and (ix) IIQ Employee Plan is presently under audit or examination (nor 



F '... 
J&@; ,tx~%h.f'~'.~: kztr re~i'ive'if of 8 patea fir?./ audit: or esami.nat ion') by any 
$-g&$$t$% &ekY @~i~&t?g t~ i i l i  ~ Q S ~ C C ~  to any Employee Plan under any 
gg@$@$i i$& p$g;rg:K%f%l.* , -3 

$32 a I-. E ~ ~ ~ 3 ~ e ~ t * ~ M a t t e r s .  





A:$ of thc date itacreof, Paserst 
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%@ f8-%$~r~f~'fE;Ti;T IS f:61Sk.'lDEiVTl~E INFORMATION FOR WHlCH PWYIEEGED -. 
f k€ .I 1 \lE\'l' if .AS 13EE:S MEQILIESTEI) PURSUANT TO 18 CFR 5 388.1 12 

s* ~;ji.!q8if&I~ E ~ C C ~ E  ~ Y I ~ S V ~ C  \he S;tillire fo be SO qualified would not have a Parent Marerial ~ d v k r s e  
g $$q+z~ 

;u%&f& ,&i~t~i!i~Effect. To the extent a party thereto, each of Parenf,a$ 
%i.%%jlj !*&% :5i5 fe%fat)isixt: i.'-o~p~rate ~ O F V O ~  and authority to esecute and deliver this Agreement, the 
'%@@#&%%&T* A$mm~nt atld llie Rrgivtwt ion Rights Agreement and to consurnmale the tra@~actioni 
+%@&${k%~d  by at'id ~hcteby. 7'0 the extent a party thereto, all necessary actiron: co-rporae-or 
4*r&f~, ~ag~4n-d fa hviw hecn t&en by or on behalf of Parent and Newco by applicable-law, its 
m%w,trvsi2hsAcr klc~umerrts or olhenvise to authorize (i) the approval, execution and deliv9i-y-on 
*rrr k#kk4irr% ?hi. Agre~nieni. ~ h c  Shareholders Agreement and the Registration Riihts ~ g r d r n e n t  
md raw prfiurn&r.rcc of their respective obligations hereunder and thereunder -and- the 
imliiiiigmm~c*;n$ c r i  thr t&~tr.iocti~ils contenl plated hereby has been taken. This Agreement cohsti?utes 

+, &&d %eks:itq'r Y.~!~\SCJ and binding agreement, efiforceable against Parent and Nekco in 
w&+%&wq \*it% ilr t~has. cxccpt (A)  4s thc same may be limited by applicable b&p$y, 
*WI$+&~?,  t%~~atg*,lltlirrrn nr similar liiws of general application relating to or affectin&creditors3 f;kw, $&h%&filt \\lilhir~t linritalion, the effect of statutory or other laws regarding '$a,ydclent 
G$-&%%%*P$ %%I prrfg@t~.tmliaI trimsfers. and (B) for the limitations imposed by geneiil $nci$es of 
g$p@y I .  

,- 

!k3 The execution and delivery of this Agreement, the 
%#~@a~%kkj% s%$ on Rights Agreement do not, and the consumma~ion of 
k& 3$tm%$$kglig i,qz11~etj3pitu~e!d hereby and ohereby will not. (i) vialate or conflict with theydent's I ' C  

*@ %,%*1r,45'* dsi'~9r~ UT l;kyfw~, QY t ii ) Y : O ~ I S ~ ~ ~ L I I C  a breach or default (or an event that with.no't'ice - - ,  or 
bp* i l ( . g t l ~ f  S%)Uiih %cm[d hccorne n brcitch or default) or give rise to any lien, third-paity [iiht of 
k$2@%.&~%&@&. ~iurcrllurion, material modification or acceleration. or loss of any bendfit; und$'any 
~h&&@#~ti-P an'& %#6~)f tb %*:arcnl! rtr any snlhsidiary i s  a pafly or by whichit is bound, or (iii) subjectto 
* f f i  '8.8 i#~e%f-&, % g ~ i ~ t ~ i  d?iik nuaho~izixions, filings, declarations and registrations specifie&in 
24ggTtktir+ @ 4 @t jfi $&d conflict with or result in a violation of any concesiion, 
BRPN%L~c~~$ ~ ~ C C W  ~ ) f  ~ U I Y  I'wr. mlr or regulation applicable to the Parent or any of its ~ubsidi&ies ,, 3 

~.iii af3.g 2%%k3a prt%~~tis$ ~r &ciset~, except, in the case of clauses (ii) and (iii), for any suchl-breaches, 
~ l i ~ t ~ d t ~ ~ ~  IV~Y~(*, ih i~d ~ k ~ y  rigl~s. cilscellations, modifications, accelerations or losses &$benefits, 
M&&%x iv %t+si&t~kns *hi& i~ttuld I I O ~  have a Parent Material Adverse Effect andrdo not impair the 
&i$% &r fgarcnt ct~ prfonn its obligatians under this Agreement or prevent or del$ the 

, . . <  

+ = + #  xi4 m y  the t r ~ f ~ ~ a ~ t i c ~ n ; ~  contemplated hereby, 

&& & x s m & w n , d  Appro,v~ls. Except as set fonh in ~chedula6.4, 
9@'3t :5~$ f.k% i3i%df.%@t%aa 2 1 ~ 4  d@iiV!f'y of  this Agreement nor the consun~mation of the traqsactions 
r k % ~ @ g ~ &  Imr~ehy will rrnquirr any consent. approval, order, authorization, or permit of, or filing 
r@& ,xl g*%!fk;~%tcvt W, no7 Ciavammen$l Entity, except (a) notification pursuant to. andblei$iiition 
+*$ g i i i r j % r v r  r t f ' l b  wifing pcriod under the HSR Act, (b) the filings with and*c6risintnts or 





WKfF20P"F;P:S3 'TEXT IS CONFIDENTIAL INFCbRMATIOPq FOR WHlCPf.PRIVIL;EGED 
' r " K ~ ~ $ ~ x " h t F ~ ' f  tIAS REEN REQUESTED PURSUANT TO 18 CFR 9 388:112 - 

4-7 .=$?~.OJ~S, Parent has filed all required forms, reports and documents with-the 
33 &I xi~t31: ~ J C C G D I ~ ~ C P  31, 1C197 (collectively, the "Parent's SEC Reports"). including without 
$r~n%Zakb$Atl, Ebre~~:tlf*s Annuill Report on Form 10-K for the year ended December 3-1, 1998, and 
iedutnt'r Q$,iancri). Kcports on Fonn 10-Q for the quarters ended March 3 1, 1999, June iC.1999 and 
%~pzmhfr  30. l Y W ,  The Parcnt's SEC Reports have complied in all material respec$with all 
+f%irg8k.tr rc@irrmvrra of the Securities Act and the Exchange Act. As of their respective dates. 

ftf J3awnt-'ti_ ,$ICFX R@pof.ts. including. without limitation, any financial statementsr~t.scfiedules 
~k%ciulc&2~1~r mudrpomrcd by reference therein, contained any untrue statement of a rnatk~al / _ I  , fact or 
r%#f%fl%$.~i Zzf alaK a alrrtcrial fact required to be stated or incorporated by reference therein or~necessary 
g r r  3 ~ ' ~ b . r  ire$ nli%hc tlrr slatenrents therein, in light of the circun~stances under which they were made. 
im% %%t~k?eagF/nr. I%ilrnt has hcrctofore delivered to the Company, in the form filed with the SEC. all 
c+li,'Pt%ernr% SEZC Krpu~rts, 

k.8 mrrncial Staternenfi. The Parent has delivered to the Company true and complete 
gjr$fil~* of c~%ri~ttISd&~c~I balsnce streets of the Parent and its Subsidiaries at December 3 I ,  1998 and 
S%%? ~ind ff%e tel~t~LJ coi~s~lldated statements of earnings, changes in stockholders7 equity and 
g@wm&nk% nI'oia,~;t~ flow far the years then ended, together with the notes thereto. audited by Arthur 
& & H ~ D I  1 .B7Py d-12 rrf wlmictl have been prepared in accordance with GAAP. Such 'balance sheets: 
kt-i.~la&ti!%g $brr syhktcd t ~ ~ t t " ~ .  fi~irLy present the consolidated financial position, assets-and liabilities 
r%3siil$t ~li$%i~ed, ~ ~ S B I U I C ,  contingent or otherwise) of the Parent and its Subsidiarie~~at the dates 
i;sk%$+datnt :griif such ct>nsalidntcd and consolidating statements of income, changes in stockholders' 
q v ~ i t y  wrrd .$xa4cr.tlenfs of cash flow fairly present the consolidated results 'of operations, changes in 
vtkk~kboldrn' cqicXIy and cask tlaw of the Parent and its Subsidiaries for the pe~iods indicated. 

Q,gT &-- Ckrtain Chanpces. Except as described in Schedule 6.9 since the 
3f%i%$wq Sheet $>W?C, ( 1 1 ~  Pa~*cnt and its subsidiaries have conducted their business solely in the 
i % b # g ~ $ ~  LMUS%G of'hii$incs~ 8s set forth in the Parent's SEC Reports and the Financial Statements. 
If,aap! r;ts t&mvS:;i: di,%losrd an Ore Schcdule9, since the Balance Sheet Date, the Parent and its 
hubvfi6ia;irrllr$ hax's illkt1 k e n  suk$ect 10 any other events or conditions of any character that would have 
a B%#%;wI fr41gtcri;itf Xdv~rs, Effect ar impair the ability of Parent to perfom1 its obligations under this 
s%g$*akt.rraz or prevent a r  delay ttlc consummation of any of the transactions contemplated hereby. 

@,I%$. & . ~ O f & l i u m :  Claims. Except as set forth on Schedule 6.10, there are 
YW i~ f $ j ~ t e ~ +  Q&?ZSIJIO$, suits. proceedings or investigations pending or, to the Knowledge of Parent. 
~+@g98@$lek$ agalwsr Parent or any of its Subsidiaries, or any properties or rights of Parent or any of 
p% &iih&ii%~~r$51-, befire atxy Gavenmental Entity or arbitrator, which. if decided adversely to Parent 
1*3 + ~ b  $g3*3kd3iir):+ u7~1ult$ have a Parent Material Adverse Effect or impair the ability of Parent to 
wsfc3m g t ~ ~  rrhligt$tia~l~ under thie Agreement or prevent or delay the consummation of any of the 
a~+#~~sa#w~a cr~rtrct~~plrred hereby, nor is there any judgement, decree, injunction. rule or order of any 



@g.4"ag3'rKt*-FP:S7' 1% COSFIDENTIIAL 1NFORMATlOI"J FOR WHICH PRIVILEGED 
T'%),A Pi$ff.:%X' IiAS BEEN REQUESTED PURSUANT TO 18 CFR 3 388.1 12 

~ai*k@gixzwa*$Gfz-tal I~rarray trr arhilrator crutstanding against Parent or any of its Subsidiaries having oi 
M%w%. f@i?f*lat i b i  r f a s ~ t ~ a b l y  can he foreseen, in the future would have such effect. 

4 ~ ~ 5  't xt&m?,ea, Neither Parent or Newco nor, to the Knowledge of Parent, any of 
*k &BGik&%&% h;a?l-t:akch ar ngrceb to take any action or failed to take any action that is 'reasonably 
ffh~lp tfi pze%@!%I the Mctgcr frcsm constituting a reorganization qualifying under the provision of 
%g~%m& Jfu'gf14 id' she C?t'r.rrfe, 

a4 3 ~AJinrcfcrs. Neither the Parent nor any o 
t$+ss%t*qq ~3s %=%TI pi erx'rpfayed nny broker or finder or incwred any li 
it-ms, jqik E*%TZ~I%~$%~~~CPI%% gbr findcr's fees ia connection with the transactions con 

afft: Ibcawnt Srt,w. tttng.eIoyed PriceWatcrhouscCoopers Securities. LLC its 

fk 4 ' 8 ~ t t  &%ti %r:iv~k~ m;&e tto representations and warranties other tha 
(t44-k &fi$g$gr f3 

9 4 eQvRW ANTS OF THE (COMPANY, THE STO@KHBEDERS, 
w tqwtma, 

7, J , G Q & ~ - .  The Company covenants and agrees that, between the date 
a * i  rk3.f . $ g r ~ ~ * ~ i ~ ~ t ~ t  and kttrs Effcclivc 'I"inne, unless Parent shall otherwise consent in writing and 
%ap$@& 64% @tk#~@%isc e~prassly contempiated in this Agreement (including, without limitation, the 
Q*fr@-~llk**iiai Xy fbe &:t-t~tt~pany referenced in Sections 8.3(d), (e). (f) and (g) herein as conditions to 

a"k*ss~%gt, aft@ ~ ' I w s ~ F \ ~ s ~  ofthe Gc~rnpny md the Subsidiaries shall be conducted only in, and-such 
~g%i+~.tl~'?s %tilaif wi.t itny t,\ction cxccpt, in, the ordinary course of business and in a manner 
*te~@$~13$q;Sd ~zt$rt- pkst pfiictice: and the Company and its Subsidiaries will use their commercially 
agaag%Necr\;,rrt lo preserve sihs~ntially intact the business organization of the Company and its 
t ~ & x * ~ ~ i ~ ~ ~ 5 ~ a ,  f % ~  Lgwr;x;~\;ailijbla thc senliccs af those of its present officers, employees and consultants 
e%%&, 4~ $tj.~~ggr;ll tur Itre npr:ration of its business as plsesently conducted and to preserve The preseut 
ieia$44&5&%91by43&:8i2e t'trrrxpany orld irs Subsidiaries with customers, suppliers and other persons with 
.n;%~;llda t'thn~p;hrly and the Subsidiaries have significant business relations. By way of 
Ja~~p!f$ic&4&k~~~ UII$ nibr finlifetion, except as otlienvise expressly contemplated by this Agrezment 
~ai++iedthg~ ~c/%!%~uI Jirx~i~arion, rhc dispositions by the Campany referenced in Sections 8.3(d), (e), 
25s &$;it4 1 ~ 2  bigx~ekx! as eo'inditior19 10 t f . 1 ~  C!osingl, the Company agrees on behalf of itself and its 
%&+.tbi%&jigi; $15&1, ~5l fhot t t  ~ht' prior written consent of Parent, each of the Company and its 
%~k*-~~dfj~s$ji4~ w4fb ~ ~ U C V ~ I  112e dnti: af this Agreement and the Effective Time: 

%%I not directly or indirectly do my of the following: (i) amend its respective 
1: zt+~rG~.3;fq $4 kjgii~k+cgritbn or by-laws: (ii) as to the Company only, split, combine or reclassify any 
,+~+ .+ .WZ~$PF~E;  TF:~~FG*% cnrf t~ l ;  c;i;~pital srock, or declare, set aside or pay any dividend, or make any 
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&$!*r%@tkk%8.rntr %txizirf.tl,*, ~ijyabltl in cash, stock, property or otherwise with respect to such shares; (iii) 
~*~r~~pr$n.b~%c~ iatcqtiire or offer TO acquire any shares of its capital stock; (iv) issue. sell, pledge 
rot$ dt$pitg -idq af~prce $0 issue, sell, pledge or dispose of, any additional shares-of. or sqcurities 
.f-**~%~%~@tbksli?~~~~ta~ig~;~k/e ror, or any options, warrants or rights of any kind to acquire any shares 
i54,- tt$G~pd%%~ &%:k %$any ~lllss or other property or assets whether pursuant to any rights agreement. 
*&b*&-qfker$ plaw ar other ug~erecmentz or arrangements: or (v) enter into any contract, avement ,  
$~m~%%$rn@fiC&?t a~Oget'11CRP. with respect to any of the matters set forth in this paragrapli (a); 

( bl hot, directly or indirectly (i) acquire (by merger, consolidation or 
hgi$@k.n?fiit**~n id %qxk or uasctsl any corporation. partnership, limited liability company or: other 
%~~~1s'c '?t .p~4*~~~t ir&i i t1  or d i ~ i ~ i i ~ r l  thcrcof or make any equity investments therein; (iil-issue, sell, 
f$#~$g$, rfe~pw t?$ilrp alcumhx any assets (including without limitation licenses, Authorizations or 
fi3gF$%*ti #%f lh@ 6:i%mp4lf_~ O r  9h@ Subsidiaries or enter into any securitization transactions; (iii) incur 
@P iirdrkr~gin~.t?i &t hnowed money or issue any debt securities exceeding $250,000 in the 
q#@$&Sr. fgs $ ztldkc ;\ny comtnilfi'rcnts or agreements for capital expenditures or capit"al.additions 
*% M@$m$rkitkk t%e%%ittg i n  Ihc; aggregate $240,Q00 except such as may be involved in ordinary 
~@&ii$ %%$%t4;liz~~i@@ (% repla~en~enl of its assets; (v) enter into or modifjl any Contracts-whi.ch are 
g%%ir%g%i %ry "d~pwbd teqtlirc~i to trc disclosed on Schedule 51 1, except in the ordinary course of 
k k ~ i %  cc%f%%idtrrfif wit11 k;st practice: (vl ) terminate, rnodif31~ assign. waive. release or relinquish 
&%% a%R~ss%l$qsna~ar:r rights ar wnend any material rights or claims not in the ordinary -course of 
%kk4Cbk3Kg yW k%$QtyI a3 ~ ~ p r ~ ~ ~ l y  pr~vjded hercin; or (vii) enter into any contract, agreernent, 
V . ~ ~ ~ % T ~ % % R B ~ R ~  nlf %@&figemeni w i ~ h  respect to ;my of the matters set forth in this paragraphl*(b); 

4,Gi n a ~ ,  directly or indirectly, take any action which would cause its 
i'ti"g%gwnldtiqrht~ itzid r6;*iinarrlies contained herein to become inaccurate in any material respect; 

rdi not, dirccily or indirectly, take (and will use reasonable efforts to prevent 
@%+, &#ill&&% i r l  rhc Cjrsmpna~y from taking) or agree in writing or othenvise- to-take, (i) any of the 
s%rr: i?r% d@w~ikci in h i s  S ~ ~ t i j l n  7.1, (ii) any action which would make any of the*Cornpmy7s 
rcp~~@S:35;ietQh*c5?~ ii% %%-~?rwntics in this Agreement, if made on and as of the date of such action or 
# % I ~ ~ K R ? ,  W~%W OF ine-rrrwct in any n~aterial respect, (4ii) any action which could prevent it from 
&*4-i-*%$iiq&,., rrr Y~~SUM ii9 nit! KI p ~ ~ f i f r t n ~  its obligations under this Agreement, or (iv) any action that 
=%+$k! aawe d l& hktfgor Rat to k treated a$ il reorganization within the ~~aeaning of Section 368(a) 
4 Ic* 33l;rt 

f c 8  promptly disclose to Parent any information contained in its 
@ ~ f ~ ~ w & % ~ ~ i r $ h  312d ivi~,rranties or the disclosmre schedules of the Company which, because of an 
;;--g89fi4 s,q;riima%$@ aft1:x ific date hereaf", i s  incomplete or i s  no longer correct as of all times after the 
&A: & 5 6 9 k ~ f  ~ ~ 4 5 f  (rjiosij~i; l.lrntg+ 
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yz$2 , From and after the Effective Time. Parent kill not. 
4sq&$%@t n$ ~ & f i ~ * ~ t ~ ~ .  take or lhil to take (a i~d will use reasonable efforts to,-preteni-&y of its 
&4%8&4% f g g t g ~  5 4 % ~  gw f;CiSijl~ 10 tda] a c t i ~ t ~  that would cause the Merger not~to bet treated as 

' r i n r ~ ~  ~iiltilrrhr i r ~ ~ ~ n i n g  nf Section 368(a) of the Code; provided that t h ~  foregdig shall 
&ir a$ irrnif rho Itarcat fror~ responding to any inquiry from a ~overi-&e@tal ~ n t i t y  in a 

@~s%bnrnt sfdr the lur~going. Parent shall as promptly as-practicable f o l l o ~ ~ ~ g  the date 
#z# @@f~%ai br ilMit~gofthe P~ueht Common Stoclc torbe issued h~rrflu,de66nth;. New 

Y+$%, 3&%$ $'%e&@ge (nhc '*Em) upon official rlotice of issuance. 

&,Ug@&@, Between the date of this Agreement and the Closing.Date, 
44% 4 hdfl%*) G E L ~ ~ Y F  each S ~ d a ~ i d i a ~  to (a) give P m n t  and its authorized representatives 
r@~.it%$$@g G~nttg rcpaiiar Btlsin~css hour:; upon reasonable notice, to all offices, warehouses 

#s~Bt?t-~@qgi~& k3Jait buks  und recards OF tho Company and its Subsidiaries, as well as their 
3% i!*g@v$%fi &itlkef$, c;mfrlnye@s, uggnts, attarneys, accountants and consultants, (b) p e p i t  

Wc$$$%&q %%ti @%%~fi~Trfcifis~",""ions as it may requirc, and (c) cause its officers.and those of 
&f%%~&fi#mi91 Pacnt ~"ith. S ~ I C ~ I  financial and operating-data and other informatio> with 

~4ic.wi3 h r  1 % ~  ha$i iwia  i~ttal  prtq~cr~irs ~ f ' l h e  C.'ompany and its Subsidiaries. as Parent may fiom time 
@? $T@M ~~$$@g%$d%t) mjW9t and M t k  C\~fllpnnj' and its Subsidiaries may have on hand or be able to 
~~r"uih@ 6% hi;l%w$ f d t i e  ~ I L Z ~ ! L ~ X  i pI 

YJ4 ~ 2 ,  Except as otherwise provided herein, each of the parties 
$WW%~-V$Q~ ;-?% YPW i#%canralereinQ ~ d ~ ~ n t t b l e  efforts to take, or cause to be taken, all appropriate 
$1'4Bi$ii$q- &@& k* @&jg, x t ~  a.&ka%c tn k &l~k;', ill1 t h i ~ g s  necessary, proper or advisable undQ apjlicable 
hr; @&t5M*,, rrfd+$m$&%ii. ~k~des. mlcs and regulations t o  consummate and make effective the 
k~m~B~&t@% g'$%mpb~;lt& qRy lh ig Agrectnellr in t hc most expeditious manner practicable; including 
4M4~t $&~+ lw%%$kc  $:ha +&%t%k~Biun oll"wrl1 conditions to the Merger, 
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tsnnsr;tic\t~s cnnicn~pl;lted hereby without prior consultation with the other parties as to 'the timing 
arid ~~%ftcS t t~  of any such announcement as may be reasonable under the circumstmces;~rrovidcri. 
ifi,qi ~sttlifig cuntnined herein shall prevent any party from promptly making all filings with 
Unremsntnl Entities and all disclosure as may, in its good faith judgment, be required or advisabk 
in connection with the execution and delivery of this Agreement or the consummation $-the 
rmnserbns contemplated hereby (in which case the disclosing party shall advise the other$qies 
and pixwide tbcm with n copy of the proposed disclosure or filing prior to making the disclckure or 
i i l i i ig 1 

7,6 jYtrtificratM. Each party hereto shall, in the event o 
&l~~ts-jddgr ~ T t h c  occurrence or threatened occurrence of, any fact or 
r*tr c~~t:siit~i!t w hrezlch OF my of its representations and warranties set fo 
$t? the obhct ft&rtics and shall use its commercially reasonable efforts to 
srzuz~e.tIy b i ~ ; t & ,  provided, however, that none of suchnotices shall be de 
rw xmpp%ement the representatiorls and warranties of the such party or the 
t o i ~ ~ f k  !arty for the purposes ~FArticle 5 or 6 hereof, as the case may be, unle 
f ~ 3  d C O ~ ~ R I : I I O C ~  thereto in writing 

7.7 Conduct of Business After the Clasine Date. From the Closing Date until 
t'kwtorkr 3 1. 2003, Newco sl~all and Parent shall cause Newco to (i) operate and manage the 
hug%e%$ al' Natirco in a reasonably prudent manner and shall take such actions that the Bowd~of 
I l i rnct~rs  deems hcneficial to the business and operations of the Company during such'period, 
fix] rllaitli;~in as the prirlcipal business of the Company, the owning, operating and acguiring of 
izsdsj~endcnt power projects and businesses ancillary or related thereto as determined by Parent's 
Ravrud of' IUjrect~rs, (iii) refrain from entering into material transactions with affiliates of the 
Cc?mr~ t~ i~y  unless such transactions are on terms and conditions no less favorable (when al.1 aspects 
r?X' ' E ~ C  ttra~mctigns are considered) to the Company than could be obtained from non-related parties, 
(i% k \bi$~"t"':of or acquire any assets of the Company on comn~ercially reasonable economic terms. 
; ~ c I  {v)  r~frain fiom intentionally taking any action to avoid the payment of the Earn-Out 
txca!z?;;tdertiricrn under Section 2.2 of this Agreement. 

4,fJ. Rc~ula torv , ,  and Other Authorizations. Each party hereto agrees to use 
i:czaratrrcrcinlly reasonable efforts to comply with all legal requirements which may be imposed on 
3t~c:'j~ part) wit11 respect to the Merger and to obtain all Authorizations, consents, orders and 
qqtrxv,alt; of  Govemn~enral Entities and non-governmental third parties that may be or become 
sseggssap ii)r ( i )  its respective execution and delivery of, and the performance of its respective 
a~t~iigratians pwnuant to, this Agreement and (ii) the ownership of the Surviving Corporation by 
Parmt, csnd tach party will cooperate h l l y  with the other parties in promptly seeking to obtain all 

rx~~h~fi*l-ations. consents, orders and approvals. Without limitation, the Company and Parent 
~krtl roch makc an appropriate filing of a Notification and Report Form pursumt to the HSR Act 
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#xi farer l r l ~ c ~ r ~  f i ~ e  r.51 Business Days after the date hereof and shall promptly respond to my request 
~ G T  add"stional intlic.~rmatic?n with respect thereto. Each such filing shall request early ternxination of 
fire wzifing prriod imi?irsed b, the liSR Act. 

7.9 Tax-Free Rearpanization. The parties intend that the Merger qualiQ as a 
'"vt=tr~g~nizr?tion" within tilt. n~eaning of Sections 368(a)(I)(A) and 368(a)(Z)(D) of the Code. 
,&~ccrrrlingly, from and after the Effective Time, neither Parent. Newco, the Cc~mpany. the 
Sts~kht~Jders nor ,my of their respective affiliates shall knowingly take any action. or kno\vingIy fail; 
fri bke 31y oetio~~ that is reasonably likely to cause the Merger to fail to be a tas-free reorg&ization 
~a'lrhln the meaning of Section 368(a) of the Code and shall each report the ~ e r & r  as a 
ra~rgafii~ation within the meaning of Section 368(a) of the Code for purposes of any Tax. ' subject 
lu rtnc i"t!~gainp:md Section 7.5 hereof, the parties hereto shall not be prohibited from rksponding 
If* inquiries al  any Governmental Entities regarding this Agreement and the transactions 
mntcmptutcd hereby. 

7, !0 jltdentnificatisn of Directors and Officers. For a period of six years after the 
I ~ a ' l b ~ ~ i t ~ ~  Tirnc, Parent shall cause Newco as the Surviving Corporation (a) to maintain in effect the 
6 4 i f i ~ ~ t  provisions regfirding indemnification of officers and directors contained in thexharter and 
E$yfti8&$ gf till: C~rnpa~ly, and (b) to indemnify the directors and officers of the Company tothe full 
extfasrrt w which the Company is permitted to indemnify such oficers and directors under its charter 
ttnd, hylawr; and applicable law. Notwithstanding the foregoing, nothing contained in this 
ScQian f ,  10 sfra81 limit any obligations of the Company or the Stockholders under Section 9.1 
k~re~lfl fix shsrll it create zany obligation from Parent or Newco relative to the directors and officers 
%.t i  E ~ L ?  Ci~mpany under Section 9.1 hereof. 

? , I t  No Solicitation. Except with respect to this Agreement and the transactions 
cctsrterapr1rrtt.d hereby, none of the Company, the Subsidiaries, the 'Stockholders or their affiliates 

imtX eife.11 nrthern shall cause its respective employees, agents and representatives (including. 
u ritht~idt lirrtlito~ioar, my investment banlrjng, legal or accounting firm retained by it or them and any 
g~djvidunl nlsmbcr: or employee of the foregoing) (each, an "Ae;ent") not to, (a) initiate. solicit or 
%ask+ di~e t ly  or it~directly, my inquiries or the making or implementation of any proposal or offer 
;tjst.luding, withn~~t limitation, any proposal or offer to its shareholders or any of them) with respect 
&u a niergcs. acquisition. consolidation, recapitalization, liquidation, dissolution or similar transaction 
~r!\rliS\tng, or my purchaqe of all or any portion of the assets or any equity securities of, the Company 
$tq2y G W ~  proposal or offer being hereinafter referred to as an "Acquisition Proposal"'), or (b) engage 
$31 aft? nek:usiarions concerning, or provide any confidential information or data to, or have my 
sokkj3nt$~e discxrssions with, mj person relating to an Acquisition Proposal, (c) otherwise cooperate 
bf5; e$f"ort of iiltemp! It3 make, implement or accept an Acquisition Proposal, or (d) enter into or 
c~mrummn~e  nny rrgrcernenr or understanding with any person or entity relating to an Acquisition 
lkrt3pi34;Rt, (~"Xc5:pa f i r  the Merger contemplated hereby. 
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d p.k%eakw~~nz t3liiretc1 to the astent such refund was not reflected on the Cornpany?~ bal-agce sl$eet 
&%**f i ' k ~ ~ w ~ t w r  3 I ,  109CI, - 1 % ~  Parent, the Company, the Surviving Corporation and its Subsidiaiies 
&&it r% w ~e<hueti~~J h? the Stockholders acting reasonably in good faith, and at the Stockholders' 
tv#\%w* B ~ F  h s  and nbtain any refund or credit of Tax to which the Stockholders are entitlid'under 
t&v  lurgal~e, ?' I !(dl. Ta d-ic extcnt the amount of any refund of Tax or the economic benefit o@ny 
c~\E&@ (4 F nr ts, under this Srctii~n 7.13(d), for the account of a part), other than the party rec,eiving 
uich r z f~n f  i ~ f  Tax or the ccononlic benefit of a credit of Tax, the latter party sha1ffomiard:to the 
PItf grrl~dea ppununnt to this Section 7,13(d) to receive the amount of any refund of ~&.o~: tge 
~@wi~~f%$ ~ s I I I : ( ~ #  of any credit of Tax, the amount of such refund, or an amount ecjial ttjthe 
%$2d.MjC%t~ ~F$ '~C@X ofsaick credit, within thirty (30) days afier such refund is received! or-,aftersuch 
~F&U 3 %  rlit,rauf nropplicd agaitlsl other Tax liability, as the case may be; provided, ho&e$ei,,that , - 
j@! %k.ligh mbim!s payable to the party entitled to such refund or credit shall be net o f a i ~ ~ d ~ h n l ~ a x  
&%$ 9!w ~)!1Yfr pttfiy ut~fibumble lo the receipt of such refund or credit andlor the p a y h ~ t -  bf kudh 
&4%luhti aa 2 2 1 ~  f'14'1My dmif lcd to such mounts to the extent such refund was not reflected onsthe 
i'n~wep -% baiilinct. sheet as of Dccernber 3 1 ,  1999. Amounts payable to the Stockholders under-this 
%%ltgt@ f * t  8 4 1  $$dl hr: paid on a pro ratn basis as provided for in Annex A attached hereto. 

, ,  

As used in this Agreement, "Pre-2000 Tax Period" is defined-!as 
/ " /  

r#n&his $U?ltkj rXl;rt ttr~ds on or before December 31, 1999 and, with respect to any taxable peri'od 
?*k~ , tg  helorr ard d i n g  irfier December 3 1. 1999 (the "Straddle Period"), the portion of s,uuch 
pqfit#liS; E R C ~ I R I ~ ~  CVI Ilcccmber 3 1, 1949, -. 

, . 3,34 L w ~ s a l l  . . .. ,. ,Wivhts. In  connectio 
ga?.$%$% iit$y appnriw'i ar dissenter's .rights, if any, with re 

.& b,:%?% Dl%@(? NS 'TO THE, MERGiER 
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(1-T) MSR Act. Any waiting period applicable to the consummation~of the 
XIgqsr under the HSR Act shall have expired or been terminated. 

(6) NY.SE Listing. Approval for listing by the N 
rlt 99%Q@lCe uE thc Parent Closing Common Shares, the Co 
e@$~%rncbta S~ivek issilahlc upon conversion of the Parent Closin 
S:gmqt:3ut Skilyt's sIrali have been received by Parent, 

ted Absence of Parent Material Adverse Effect. No Parent ~ a t e r i a l ~ ~ d ~ e r s e  
t'fY&t rh~Il  have oocuned, and no fact or circumstance shall exist which could reasonably be 

I * 

g % p ! ~ d  b2 rxrsullt in a Parent Material Adverse Effect. - 8  

. , 

I[ 0 Absence of Companv Material Adverse Effect. No Compe:Material 
A d v p ~  El%ct shall have occurred, and no fact or circumstance shall exist which could reiqonably 
k axtw&d ttl rcsult in a Company Material Adverse Effect. . - 

I - 
* 

EaS2 Additional Conditions to Obliptions of the Com~any. The oblig6tioris of the 
I:$\~x~wp lo mnsummate the Merger and the transactions contemplated by this ~gre&&n~$hall.be 
suhjc~e 1%) the wtisf~ction at or prior to the Closing of each of following conditions, anyofwJiich 
*&&y he m~ived, writing, exclusively by the Company: 

43) - Representations and Warranties. Except for representations and 
'ibirt~t*~ndi~?i which speak as of a date specified, the representations and warranties of Pyent q d  
3e%+wcuniaiacd in this Agreement and its disclosure schedules thereto, without giving,eff&t to any 
$~tmltm~nt or pmcndlnenl thereto, or in any other document delivered pursuant hereto shdl be true 
ad ~OR"W! iar sli material respects (provided that any such representation or warranty, which by its 
IH~$I$ is qmilified as to materiality, shall be true and correct in all respects) on and as oFt5e'Glosing 
t)~$rr with the same effect as if made on and as of the Closing Date, and at the Closing ~a&n&d 
&%%st? .&ill ftave delivered t~ the Company certificates to that effect, signed by the'Chi'ef Executive 
% st't1s.r~ s f  tire Ikwrent and Newco. 

ah] f erformmcg. Parent and Newco shall have pe 
@St muxrr4rrt respects each agreement. covenant and obligation req 
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Ci 1 Intentionally Omitted. 

f k) Shareholders Agreement. The Sto 
delivered to the Parent the Shareholders Agreement, in the form att 

(1) Repistration Rights Agreement. The Stockholders shall have executed 
i t d  deiivcrcd to the Parent the Registrations Rights Agreement in 
X*&&* 

Title Insurance. The Company shall h 
ur. ~sg l i~ i ix~ary  repart dating down the owners' title insurance 
\:ci;rxsr~lnsilng ns of the date hereof, insuring real property assets 

(nl Absence of Material Adverse Effect, No Co 
$:fTeer alxtoll huvc occurred, and no fact or circumstance shall exist 
a;ag+$qecd to result in a Con~pany Material Adverse Effect. 

(0) ,Corporate Resolutions. The Parent and 
i;~aiflcd csrpy af the resalutions of the Company's Board of Dir 
ah$ @xccuriran, delivery and performance of this Agreement 
trdt~%%c$rfiinns rtoxjtcrnplatsd hereby and thereby. 
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tpli It~cumbcncy Certificate. The Parent and Newco shall have received an 
sc~~unxkwr rcrrifiwtr Frsn~ thc Co~npany. 

iq j  Officer's Certificate. The Parent and Newco shall 
%'r:f4i:ei*~ @i~fi;rftcattl frnnr the Company, attaching certified copies of it certific 
m4 b ~ b w 5  

4 rl Good Standine Certificates. The Parent and Newco 
s $t%d %1;1~16fki5g cenificstc of the Company from the State of Illinois. 

fs t  Lerml Opinion, Morgan, Lewis & Bockius LLP shall h 
E'~~OPII $ f i g %  ~ ~ S V C ~ T  its writtet~ opinion, dated as of the Closing Date, in form 
g~%~u~~&dh-r-lg bkats~thiltar?; to the Prirent, 

0) fs-s;&~~tions. The Company shall deliver to Parent r 
n3tBc'i;a.c swd diractilt {sf the Company effective as of the Closing Date. 

tu3 - O&er Documents. Without limitation by specific enumeration of the 
91*%4-gg.rriag, nil iz~her dnc\tmcnts reasonably required to consummate the transactions contemplated 
hmvhj 

t$. tNib&I:NW IFICATIBN; SURVIVAL 

t), X G m i e m p i f i q a t i o , n  bv the Companv and Stocskholders. (A) Prior to the 
C B*.a;r$hg ikte, ~;JI:!I ofklha ti) Company and (ii) the Stockholders, collectively, jointly and severally 
ciwx #B ~tvtat~g&t Strrckholders, severally, but not jointly) and (B) after the Closing Date, the 
~$a%%k&i%:~5 ~evcrwlly, but not jointly, with respect to the representations, warranties and covenants 
il,f *he $'at;ray~iry $st f i f ih  in Articles 5 and 7, and each of the Stockholders severally, but not jointly, 
*ss& ~e"~k$x~:t kt representations and warranties of the Stockholders set forth in Article 4, 
~ a l b . C " f H % ~  D P ~  :~grgc$ that, he, she or i t  will inden~niijr, defend, protect and hold harmless the Parent, 
2m%1;1* ~RJthc $itwiring Corpcbration and their respective officers, shareholders, directors, divisions, 
a~*db%a$gi~s~g%, ~fS;j1iales, s ~ b ~ i d i w i ~ s .  parents, agents, employees, successors and assigns at all times 
fr~te9 #a$ a!kr $he tfatc urf*this Agreement until the Expiration Dates from and against all claims, 
d w ~ ~ s + ~ ~ ,  %oars, tinbilities, actions, suits, proceedings, demands, assessments, adjustments, costs 
%&P%W~IW% {ia~iukfinng z,pecifisaily, but without limitation, reasonable attorneys' fees and expenses 
arf ~%k~%$*%tirsnf {cot tcs tivel y. ai l : l :n~~' ' ) ,  determined without regard to any materiality qualific&ion 
g ~ ~ ~ $ & t , t j ; &  t fgrri i~ giving rise to sucl~ Losses, incurred by the Parent, Newco or the Surviving 
- * 
i;,,'a~~~+ir~~~gzgr k% .ih re~ulf r f f  ~ 3 r  ~1I"i~ing fiom (aj any breach of the representations and warranties made 
PB i ! ~  4 i?ii$~~w~ i ; ~ rh r  Srr-ickhulders set forth herein or on the schedules or certificates delivered in 
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r%>sfimtr~ji.x IPE~XCH ith, t ~ r  [h) any nonfulfillment of any covenant or agreement on the part 'of the 
%+-K btk3Sd@r:, rlr rhei ( 'rump:iny under this Agreement. - - 

, ,r 

&$j~mpfi,cation by the Parent, Newco and $he Survivin~ ~ o r ~ o ~ & % i o h i  - -,, .r *;?., *The 
seaccr and Stmlivinp Corporation, jointly and severally, covenant md:&ree, thaf&ey \iiill 

r~&e~@i@, defefid. p r o t ~ t  and hctld harmless the Company and the Stookholder$, fheiir respective 
represen~atives. and successors at all times from and after the date of@is'~griement 

lmm 8844 uprnrl  ill! Losses. determined without regard to any materiality qualificatibn contained 
b%@g:aR ;$xivtng :iae tr, such Lasses, incurred by the Company and the Stockholders as a result of or 
Wbftg, fifisn 4%) breach of the representations and warranties made by the Parent and ~ e w c o  set 
liuth bre tn  nr na ihc sollcdules or csrtificates delivered in connection herewith, or:'(b) any 
~~~~fblAl tmei i r  &f any co~eniin~ or agreement on the part of the Parent, Newco oi.th&surv'ivilig 
nl'aewlst3a \iz~dl;rr this Agreement, -, 

C .  ,- 
, , 
> i. .. 

%$ -.Claim-$, - ,  , ,* 

i a j  In order for a party hereto eligible to be indemnified-hireunder (an 
:'I *'I It-\ be andtled to any indemnification provided for under this ~ g r e e ~ e n t i n  
rrbgwc? %kt, ~ ~ t s i n p  out nf or involving a claim or demand made by any person or entity ag$nst the 
d%k~rs~ri:f?ct~i P Y A F ~ ~  (3  'b' ' - v Claim"), such Indemnified Party must notify the parties obligated 
tgk p ~ ~ k h J f  i n d c m n i l i w z m t  to Section 9.1 or 9.2 hereof (each, an "~nde rnn i f~ in~  bartl"j in 
xrni@g,W i~rc&onoble derail, of the Third-Party Claim within 30 Business Days aftkrieceipt by 
*rx%R i i w h i ~ l r d  Pnrty of winen notice of the Third-Party Claim; provided,how$ver; _ ,  that _ -  failure 
4 ~ t  give %&S ~14pr;)$FA~"&fiti~f shall not affect the indemnification provided hereunder excep~ to-th-elextent 
du: tnd$d$%t~itmif?.ing Party shall have been actually prejudiced as a result of such failure. ' stugh nbtiie 
&dl1 f~~kblbr t k  natvrc and thc basis of such claim and a reasonable estimate of thedhoiilit'&ereof. 
lbwahe$~ !kc I17ifcmnificd Party shall deliver to the Indemnifying>Party, within -five (5,) ~ b i n e s s  

&f$eg ilw tntlcmnificd Party's receipt thereof, copies of all notices and documehts'(&cluding 
$5- wprai rt-xcired by the Indemnified Party relating to the Third-Party Claim. ~ o ' $ & ~ & n t  the 
rrnb~igzt~g  Pmy Ims D C W ~ ! ~  paid any amount to the Indemnified Party in respect ~ f ~ & ~ , & o s s  in 
.i$%tnrwr&cjn with wch Third-Party Claim. the Indemnifying Party shall have a right of subrigation 
n'rrls t w p ~  ICIC SUCII 7-tlird-I)tuty Claim to the extent of such payment. 

t b3 'Fhe IndernniQing Party shall have right to defend and sealei afits own 
glkgxp+$ gzid by its O ~ R I  C Q L I Q S ~ ~  (provided that such counsel is not reasonably objected to by the 
iec8nfwifini P ~ y i ,  any Third-Pmy Claim as the Indemnifying Party pursues the sarne:iazg~dd faith 
a~4 r f ~ C p d )  and $0 iong us the Third-Party Claim does not relate to an actual or potef t i~i~6ixi  to 
arm& ?irr(rclnOC3(cl spplics in which the Indemnified Party is the Parent. Newco or tKe Surviving 
1 inpiradrin If {he indemnifying Party undertakes to defend or settle, it shall promptly rio& the 
ip.~%gmat3irrl l'ony of  irr intention to do so. and the Indemnified Party shall cooperate-with the 



RE:BAX:XED 'TEST llS CONFHDEWTIAL INFORMATION FOR Vi'HICH PRI.VILEGED 
'TREAT~L-IEN?' H A S  BEEN REQUESTED PURSUANT TO 18 CFR'S 388.11 r.2 

toqdcmnifying Party and its counsel in the defense thereof and 
" 7 

a . ~ % ~ p n ~ r i n n  shall include, but shall not be limited to, furnishing the Indemnifying Pa@' with any 
b ~ k $ ,  records or information reasonably requested by the indemnifying Pany that i r e  in the 
thJunlhified Party's possession or control. Notwithstanding the foregoing. the indemnified Party 
&&kt itlrlnvc the right to participate in any matter through counsel of its own choosing &'its own 
exp113e (unless there is a conflict of interest that prevents counsel for the 1ndemnilj.in~ Pgfty from 
~gpaarrrtirtg the Indemnified Party, in which case the Indemnifying Party -will reimburse-tfre 
$adgrrxnr'f$ed Party for tbe expenses of its counsel), Afier the8 lndemnifying Party ha3 notified the 
ktt~rfiilied Party of its intention to undertake to defend or settle any such assened~liability~ +d*for 
%d% 3tqg 8s the hdcmnifying Party diligently pursues such defense, the Indemni tjiinpParty shall not 
I*. liirhlr for any additional legal expenses incurred by the Indemnified Pany in connectibn~fh any 
r;I$fi@~~ tunr %ttlerne~~( of such asserted liabilitjf, except to the extent such participatioe is requested 
bp fine f-aidcmrrif>ing Patty, in which event the Indemnified Party shall be reimbursed by the 
!aornrrifyir\g Party fbr reasonable additional legal expenses and out-of-pocket expenses. and except 
sa rhs: cwr oF n Third-Party Claim relating to an actual or potential Loss to which S ~ t i o n  9.3(e) 
;-rggialres iin which the Indemnified Party is the Parent, Newco or the Surviving Corporation. 

No Indemnifying Party shall, in the defense of any Third-Party Claim, 
rlarlk%anl Irr entry of any judgment (other than a judgment of dismissal on the merits without costs) 
@a" qaztcr into illly settlement, except with the written consent of the Indemnified Party, which does 
sat i f~e l~ ibe as an unconditional term thereof the giving by the claimant or the plainfiff to the 
fir~f~mnifieef Putty of a release from all liability in respect of such claim or matter. 

($1 If' the Indemnifying Party does not assume the defense-of m y ~ h i r d - ~ a r t y  
LTi&t~, rttnr the Indemnified Party may defend agaiqst such Third-Party Claim in such manner as 
st ~I@~II$ appropriat~ at the expense of the Indemnifying Party. 

(el Notwithstanding anything to the contrary in this Article 9, if at any time, 
itr tlre rewonilhlc opinion of the Parent, Newco or the Surviving Corporation as the indemnified 
1%m$ ~ilssti~c ul' which apinion shall be given in writing to the Indemnifying Party), any Third-Party 
6, 'l,mrrr orclcs rrkatcriaI prospective relief which could have an adverse effect on any such Indemnified 
lLdftj 451" E Z ~ ?  subsidiary, then such Indemnified Party shall have the right to control or assume (as the 

mmiky bc,~) tjl~e dcfcnse of any such Third-Party Claim and the amount of any judgment or 
%~#iibttnmit and the resonable costs and expenses of defense (including, but not IimitedJto. fees and 
&i$bbr$clne,:nts of' counsel andl experts, as well as any sampling, testing, investigation, removal, 
Jrcalnlent remeiliation undertaken by the Parent, Newco or the Surviving Corporation ahd all 
e4shissgtitig nr engineering fees and expenses related thereto) shall be included as pait of the 
st;a$$m1:1it3crr;tio11 crbliga~io~ls of the Indemnifying Party hereunder. If the Indemnified Party elects to 
ji'~~t'cj~g S U C ~  right, then the Indemnifying Party shall have the right to participate in, but not control. 
i& dck;s9t%e such Third-Party Claim at the sole cost and expense of the Indemnifying'Party. 



.t.tli mmR1wIa,NAar ON, AMENDMENT AND 'WAIVER 

1Q*l ' J e r r ~ i ~ a t i ~ ~ ,  This A 
. ! ' ' i ~ , t ~ ,  whrlher before or after approval 
Str;kg,bald~.rs gf'tbe Campany: 

{a) by mutual written consent of 

reasonable efforts to prev 
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REBP?%CE'E;II TEXT IS CONFIDENTIAL HNPOWATION FOR 
TRf.tAT%lEXT HAS BEEN REQUESTED PURSUANT TO 

If to ~rhe Parent or Newco, addressed to them at: 

Rlack Hills Corporation 
625 Ninth Street 
Rapid City, South Dakota 57701 
Attention: Gary R. Fish 
Telephone: (605) 348-1 700 
Telefax: (605) 348-9749 

14th a copy to (which shall not constitute notice): 

Morrill Thomrrs Nooney & Braun, LLP 
625 Ninth Street, 8th Floor 
Rapid City, South Dakota 57709 
Attention: John K. Nooney, Esq, 
Telephone: (605) 348-5852 
Telefm: (605) 348-75 16 

I f  ta tlre Company: 

Endeck Capital, Inc, 
1075 Noel Avenue 
Wheeling, l[llinois 60090 
Attention: John W. Salyer, Jr. 
Telephone: (847) 465-3032 
Telefax: (847) 459-4 140 

With a copy to (which shall not constitute notice): 

Morgan, Lewis & Bockius LLP 
308 South Grand Avenue 
22nd Floor 
Los Angeles, CA 90071 
Attention: Richard A. Shortz, Esq. 
7ilephone: (2 1 3) 6 1 2-2526 
Tsle fax: (21 3) 612-2554 

(<a 1 I f  to rhe Stockholders: 

Gerald R. Forsythe 



., . 

R $ ~ ~ ) 4 k ~ ~ ~ ~ ~ f ' ,  T.E.S$ CONF Y'I) F, NTI A L 1NFORM.ATPON FOR 
'rgE.&"r;&f .- . EE:sT [#-&s BE:EN mQU ESTF,D- PUWsU.A-NT TO 

kdichcllt. R.. Fawce-tt 
Marsha Fournier 
blelissn S. Forsy the 
M.onica Breslow 
cio Gerald R, Frirsyrhe 
Ind-eck Capital, Inc, 
1.075 Noel Avenue 
Wheeling, I'L 60090 
Telephone: (847) 459-4250 
*relafax: (847) 459.4 1 40 

,Fohn W, Salyer, Jr. 
I'trdack Capital, Inc. 
1.075 N ~ e l  Avenue 
W,h~eli.ng, I:llimis 60090 
'l'elephonc: (84.7) 465-3032 
Iblc fax; (847) 459-4 140 



' ' ' ' ~ ~ T ~ ! '  is d%:gt#~ J in Sect inn 7.1 1.. 

.'" is defined En Section 2,5. 
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&g-gszIC Q#& 'FEXfc ES CCIFF'r IbEXT1AL INFORMATION FOR WHICH PRIVILEGED 
Tlf98$~~%tiIB!It:pac" F &#AS PkEIE'B REQUESTED PURSUANT TO 18 CFR Ej 388,112 

-' %v$%%&$$wm&gg mans. with respect to any Person, its Artic 
4 &~ak'@,'~ra~u~r -Xia\vs Or other organization documents. 

"&jJ@.m3' tw dek?wd irl Ycctinn 3,l.  

i ~ u j s f i r t ~ d  ifi Section 3'1, 

r'~g&g"\* d~firrcd in the JXecitaIs to this Agreement, 

'* jia itleilnc-sd in the Preamhle to this Agreement. 

W g ' '  i s  defined in Section 5.8, 

&Statementsy' is defined in Section 5.8. 

g' i s  defined in Section 5.3. 

shall mean any fact, condition, eve 
en taken together with all other suc 

Js%-sIsp~jc;nts or occurrences, could reasonably be, exp 
~ i b v r ~  @dfs3*~\ arai the i7nsncial condition, operating results, busin 

k~t%%$%a)- as.,$ thr: aciubaidiaries (hereinafter defirred), taken as a 

. . 
"' % &&)&"is defined in Section 5.3. 

#-f, k," is defined in Section 2.1. 

' ~ & g ~ & ~ ~ \ % & ~ ~ ~ "  mcms (i) the sum of the book values of the following current 
mw%+ r r f  %he Conspany and its Subsidiaries, determined in accordance with GAG -md 
tee$$ibje~a %irk practice of the Company, of: cash and cash equivalents, accounts 
$gggjyait$g, rgf~a1Sti~Ale incame taxes, current deferred income tax assets, and, prepaid 
s+;%"p~viis itad ~{fl@n" ~urrcnt assets, ininus (ii) the sum of the book values of the foll'owing 
mrkrrr i&ilities of h e  Company and its Subsidiaries, determined in accordance with dAAP 
& ~ d  G4tagjixcnt wid1 p a l  practice af the Company, of: accounts 



CL~. gat . . ; - s & ~ d ~ & ~ & ~ . d d ~ ~ "  . . . . , .  . .* is &fined Section 7.3. 

!@"" i g  d&.firi.sd i jl SeE&Qn, 8,2tc). 

&eratilt?)' is defined in Section 2. l-cb). 

'x~.@&&~;G-a&'"g dcf'ine$ .in $ection 1 -2. .". 

5 1 



t!3-g,g&:;d&-- q -  , , ,  
,,, tkg~~g&@.'^ is- de.flrrcd in Section 9.5, 

9+raa.-e - -  a:: .!., "- 4~ <f~$$roi:d jrj, fi;eceisfi 58,' 
. . -4 

*'gg&&r i g  jgf\ngd $0 Sg,ction 5.7, 
.If ..,, , . . . .. .. .. . . . . . 

defined in $ecti on 9.3 (a). 
..-, , . ... ...,, l",,. ,..^I - 
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~;coimtgg&" is defined in Section 2.3. 

*'i%.dalitied in Secfion 2,5.  

"is defi,ned in Sect-ion 2,2. 

d 4 E & & u 4 m L u ' 9  ,,.. *-,, . . . &  , .a 6s defined in Section 5.7. 

"a$jQ" i3 in Scc&an 5.2(b). 
" , .-....* 

' " g ~ ~ ~ ~ . ' '  ,-.*: ,.~ is defined in Section 8,2(c). 

'*$kc? wegnli rht: Securi~ies and Exchange Commission. 

??&.&@;fig$?' 
,...: ,,.... ,,-.<-., ., ;fined in Sec.tiron 4.7. 



+ ~ ~ ~ ~ g a ~ ~ j ~  . . , I  ..,I. efened Stock" is defined in Section 6.5. 
,-bL. . , . 

'''F@g&W=K' nledrls the Closing Shares and the Earn-Out Sh 

";%$%,$L 
a - .;.;~jjgfispc~i-dena Accountants" is defined in Section 2.3. 

1" is defined in Section 2.5. 

" is defined in Section 2.2. 

" k defined in Section 5.2(b). 

" means that certain Regi 

~ u I ~ ~ o , r y A n n , r o v a 1 ~ "  is defined in Section 8.2(c). 

'"&.," meaxls rhc Securities and Exchange Commission. 

* * ~ ~ r ~ ~ ~  +A .. , ,,, , , . ... is defined in Section 4.7. 



pendent Accountants" is defined in Section 2.4. 

" is defined in Section 2.4. 

" is defined in Section 7.1 3(e). 

"'!.g:al" 
q A?. ?.. rr "--'Yis defined in Section 5.14. 

'" is defined in Section 5.14. 

," a,r;~(: defined in Section 3.1. 

* * *  
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IS i%TThTSS tt;tIER 
3 g ~ f  8ggt gbwe written, 

EOF, th e parties hereto have executed this Agreement as of the day 



1C-S W E O F .  th 
rind ym fie! rrbovo written 

e parties hereto have executcd this Agreeme 



aPSJI?h?Dltmn TO THE AGlU!ElVlENT ldLND B U N  0 

ltus nddsndura tb fknt Agrcwcnt and Plan of Merger by md among Black Hills - ,  

Cw@&tiri& Black Hills h a m  C ~ i t d ,  Inc., lndcck Capital, Inc., Gerdd R Fors~thc,Michcll~ 
W P a m &  M&nk&Foumitr, M~nien Brcrlow, Molissa 9. Forsythc, and John W. Sdycr, Jr. (tbe 

ulrra*), is cntrnd into by and amcsng ;U1~ck Hills Corporation, Black IUls W g y  - 

Gapitd, W,, Indeck Capital, ha., Q d d  R. Farsythe, Michelle R. Fawcctt, Marsha Powgcr, 
%%@%I@ Smiaw, Melis9ri S . Porsgrltha, md John W. Suly er, Jr. (callectively r c f ~ f ~ e d  to-& tli$ 
'FMoP), ratxd is rihn ti-ddenrdutn og Phat certain Apwment a d  Plan oPruIqat by and Pirriong 
@$aik Hihas C~rpamt!ern, Black Hills Energy Capitat, Inc., Indeck Capital, Inc., GtraldaR. , 
I w w J  Michr~lle 8. Fo~wcc~~, M a p h  Foramier, Monica Breslow, Melissa S, Forsythc,+-and <John 
ST2- S&m &,*, 4r0t~d as of h n u q  1, mob, 88 amendmi to data (the "Agreement"). 

m 
nc papare of this ~ddcndum i s  ta modify certain tens,  conditions, and obligatioxin of 

b b  mwiarc plfRicr purqllEbPt tO the Agrccnnent (mcludhg tho schedules, exhibits, am3xes ai-rd 
d@@ tC d a J [ i ~ m d  thereto). Only those terns, conditions and oblig~tions of the ~grtekent 
.tiikk131&& M m a ~ d  and modified by Ws Addendum du l l  bc changed: and1 all other-teims, - A 

a@&%ll~* QR$ ~bl/gBaof~f$ fibd rtmdn as o~iginally dated in the Agremm. In 'the 'kbcnt 0f.a 
aulhkrcaii &c Addendum md the Agreerncnt (including thc schedules, exhibits, ag.$ixcs- 

d ~WWERM dativeired thmctn), the tams of bl~~:  Addendum s h d  contrul. 
- ,  

HQW, TW&EFORE, b P;artJw hevcto a w e  as bllows: 



_ _ -  847 459 4140 PAGE. 03 
- 
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REDACTE 





























CONTINUATION 



REDACTED 







g , . XFi3ECK. CAPIT& I N C .  
2:ma af Corpora t ion  

pelaware 

@ 1075 Noel Avenue 
eel$Dv, PL 60090 

REDACTED - - 















em*2 Otter  Ctclak in ths Tawn of C3relg 
bawls County, Nsw Yark 
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G w  C#PrP.O?&,T I ON 






