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BEFORE THE PUBLIC UTILITIES COMMISSION 
" 1 3 2803 b , *  

OF THE STATE OF SOUTH DAKOTA 

In the Matter of the Complaint Filed by 
Black Hills FiberCom, L.L.C., Rapid City, CT 03-154 
South Dakota Against Qwest Corporation 
Regarding Intrastate Switched Access QWEST'S ANSWER AND 
Charges Applied to ISP-Bound Calls Which COUNTERCLAIM 
Complainant Claims is Interstate in Nature 

Qwest Corporation ("Qwest") responds and answers the Complaint dated October 29, 

2003 ("the Complaint") of Black Hills FiberCoin, LLC ("BHFC") as set forth below. Qwest 

generally denies all of the allegations contained in the Complaint, except as expressly and 

specifically set foi311 in this Answer. For convenience of reference, Qwest's responses are 

numbered to correspond to each numbered paragraph of the Complaint. 

Parties 

1. Qwest lacks knowledge or information sufficient to form a belief as to the tmth of 

7 1 of the Complaint. 

2. Qwest admits the allegations of 7 2 of the Complaint. 

3. Qwest admits the allegations of 7 3 of the Complaint. 

Jurisdiction 

4. Qwest a h i t s  the South Oakota Public Utilities Commission ("Commission") has 

approved intrastate tariffs for both Qwest and BHFC, but denies that ths  dispute is solely or 

primarily related to such tariffs, and denies that this dispute is subject to the jurisdiction of this 

Comnission. 

Rather, although the Complaint is not clear as to the legal theories underlying the relief it 

seeks, the tenor of the Complaint and the relief BHFC seeks indicates their claim arises at least in 
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part under the interconnection agreement between the parties, which is subject to a mandatory 

arbitration clause.' Qwest does not by this answer intend to waive its right to compel arbitration. 

Although Qwest disagrees, the Complaint claims (e.g. 7 10 of the Complaint) that the 

disputed traffic is jurisdictionally interstate. The FCC may have jurisdiction, in the first instance, 

to resolve the question of whether the disp~lted traffic is indeed interstate, before this 

Commission may act. 

Contemporaneously with the filing of this Answer Qwest has served discovery requests 

narrowly targeted towards determining jurisdiction, which are attached as Exhibit A, and 

identified as Qwest's Combined Requests for Admissions and Interrogatories (First Set). 

Count One 

Introduction 

5.  Qwest admits the allegations of 7 5 of the Complaint. 

6. Qwest denies the allegations of 7 6 of the Complaint, for the reasons set forth in 7 

4 of Qwest's Answer above. 

7. Qwest admits that the parties disagree as to what charges apply to traffic 

originated by BHFC customers who reside outside of Qwest's local calling area in the Rapid 

City area. Qwest denies that it has made any billing errors. Qwest admits that its intrastate 

switched access tariff applies to the traffic in question, b~ l t  denies that the Commission has the 

j~xisdiction to grant the relief BHFC seeks, as set forth in 7 4 of Qwest's Answer above. 

8. Qwest admits that it is Qwest's position that it may charge any carrier intrastate 

switched access rates consistent with its tariff for traffic initiated outside of a Qwest local calling 

area but within the State of South Dakota and delivered to any Qwest customer within that local 

1 An excerpt of the parties' interconnection agreement reflecting the agreed-to dispute resolution process is attached 
as Exkubit B . 
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calling area, including internet service providers ("ISPs"). Ths  includes traffic initiated from 

areas that are within BHFC's local calling area for the Rapid City area but that are not within 

Qwest's Rapid City local calling area. Qwest also admits that BHFC appears to disagree. 

9. Qwest denies the allegations of 7 9 of the Complaint. "Bill and keep" has no 

application to intrastate switched access charges, or to traffic that is initiated and delivered in 

different local calling areas, but only to reciprocal compensation arrangements for traffic that is 

initiated and completed with11 Qwest's local calling areas as defined by the Commission, as set 

forth in the interconnection agreement between the parties. To the extent that the 

interconnection agreement between the parties is relevant to or governs the outcome of this 

dispute, then BHFC's Complaint is s~lbject to mandatory arbitration as set forth in f 4 above. 

10. Qwest denies the allegations of 7 10 of the Complaint. The interconnection 

agreement between the parties is irrelevant to the determination of whether switched access rates 

apply to the traffic in question. The interconnection agreement addresses only local traffic. The 

traffic in question is not local traffic. Moreover, to the extent that the interconnection agreement 

between the parties is relevant to or governs the outcome of this dispute, then BHFC's Complaint 

is subject to mandatory arbitration as set fort11 in f 4 above. 

Factual Background 

The Parties' Local Calling Area 

11. Qwest admits the allegations of f 11 of the Complaint. 

12. Qwest admits the allegations off 12 of the Complaint. 

13. Qwest lacks knowledge or infonnation sufficient to form a belief as to the truth of 

the allegations of 7 13 of the Complaint. 

14. Qwest denies the allegations off 14 of the Complaint. 
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The Parties' Initial Interconnection Agreement 

15. Qwest admits the allegations of 7 15 of the Complaint. Qwest denies, however, 

that any interconnection agreement between the parties is relevant to this dispute, and to the 

extent that the current interconnection agreement is relevant to or governs the outcome of this 

dispute, then BHFC's Complaint is subject to mandatory arbitration as set forth in 7 4 above. 

FCC's Orders Relative to ISP-Bound Traffic 

16. Qwest admits that the FCC made certain rulings in Declaratoly Ruling in tlze 

Matter of Inzpler?zentntion of the Locnl Competition Provisions in the Teleco~n~nurzicntions Act of 

1996; Inter-Carrier Cornpensntion for ISP-Bound Trnfic, CC Docket No. 96-98 (February 26, 

1999) (the ''FCC Declnvntory Order"). BHFC's allegations concerning the FCC Declaratory 

Order are legal arg~unents that do not require a response, and the remaining allegations of 7 16 

are therefore denied. 

Perhaps most importantly, however, the issue of whether traffic traveling between local 

exchanges was subject to intrastate or interstate switched access charges was not before the FCC 

in those proceedings, and was not addressed in the FCC Declaratory Order. Finally, it is 

important to note that the FCC Declnrntory Order was vacated by Bell Atlantic Telephone 

Colnpnnies v. FCC, 206 F.3d 1 (DC Cir. 2000). 

17. Qwest incorporates its response to 7 16 as its response to 7 17 of the Complaint, 

because 7 17 asserts only legal arguments that do not require a response. 

18. Qwest admits that the FCC made certain rulings in Order on Re17znnd in tlze 

Matter of I7nplenzentntion of the Locnl Conzpetition Provisions in tlze Teleconznzunicntiorzs Act of 

1996; Inter-Carrier Cornpensntion for ISP-Bound Trnfic, CC Docket No. 96-98, (April 17, 

2001) (the "Order on Renznnd"). BHFC's allegations concerning the Order on Remand are legal 
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arguments that do not require a response, and the remaining allegations of 7 18 are therefore 

denied. 

Perhaps most importantly, however, the issue of whether traffic traveling between local 

exchanges was subject to intrastate or interstate switched access charges was not before the FCC 

in those proceedings, and was not addressed in the Ordeu on Renznrzd. Finally, it is important to 

note that the Order on Renznnd was reversed, though not vacated, by Wovldcom, Inc. v. FCC, 

288 F.3d 429 (DC Cir. 2002). 

19. Qwest admits the terms of the Order on Remand provide for an effective date of 

J~me 14, 2001. 

Qwest's Immediate Response to the FCC Orders 

20. Qwest admits it requested the amendment of several CLECs' interconnection 

agreements, including BHFCYs interconnection agreements, shortly after the Order on Remand 

was issued. Qwest denies the remaining allegations of 7 20. Qwest denies, however, that any 

interconnection agreement between the parties is relevant to this dispute, and to the extent that 

the current iilterconnection agreement is relevant to or governs the outcome of this dispute, then 

BHFCYs Complaint is subject to mandatory arbitration as set forth in 7 4 above. 

September 2001 Amendment to Interconnection Agreement 

21. Qwest admits it entered into an amendment to the intercoimection agreement 

between BHFC and Qwest in September 2001. Qwest denies the remaining allegations of 7 21 

of the Complaint. Qwest further denies that any intercoimection agreement between the parties 

is relevant to this dispute, and to the extent that the current interconnection agreement is relevant 

to or governs the outcome of this dispute, then BHFCYs Complaint is subject to mandatory 

arbitration as set forth in 7 4 above. 
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22. Qwest admits it entered into an amendment to the interconnection agreement 

between BHFC and Qwest in September 2001. Qwest denies the remaining allegations of 7 22 

of the Complaint. Qwest further denies that any interconnection agreement between the parties 

is relevant to tlis dispute, and to the extent that the current interconnection agreement is relevant 

to or governs the outcome of this dispute, then BHFC's Complaint is subject to mandatory 

arbitration as set forth in 7 4 above. 

23. Qwest denies the allegations of 7 23 of the Complaint. Qwest further denies that 

any interconnection agreement between the parties is relevant to this dispute, and to the extent 

that the current interconnection agreement is relevant to or governs the outcome of this dispute, 

then BHFC's Complaint is subject to mandatory arbitration as set fort11 in 7 4 above. 

August 2002 Amendment to Interconnection Agreement 

24. Qwest admits that BHFC and Qwest entered into an amendment to their 

interconnection agreement in August 2002. Qwest denies the remaining allegations of 7 24 of 

the Complaint. Qwest further denies that any interconnection agreement between the parties is 

relevant to this dispute, and to the extent that the current interconnection agreement is relevant to 

or governs the outcome of this dispute, then BHFC's Complaint is subject to mandatory 

arbitration as set forth in 1 4 above. 

25. Qwest admits that BHFC and Qwest entered into an amendment of the current 

intercoimection agreement in A~~gus t  2002. Qwest denies the remaining allegations of 7 24 of 

the Complaint. Qwest further denies that any interconnection agreement between the parties is 

relevant to this dispute, and to the extent that the current interconnection agreement is relevant to 

or governs the outcome of this dispute, then BHFCYs Complaint is subject to mandatory 

arbitration as set forth in 7 4 above. 
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26. Qwest admits that the current interconnection agreement contains terms 

concerning reciprocal compensation for local traffic. Qwest contends the Agreement speaks for 

itself, and denies the remaining allegations of 7 26 of the Complaint. Qwest agrees that BHFC 

and Qwest entered into an amendment of their current interconnection agreement in August 

2002. Qwest denies the remaining allegations of 7 24 of the Complaint. Qwest further denies 

that any interconnection agreement between the parties is relevant to this dispute, and to the 

extent that the current interconnection agreement is relevant to or governs the outcome of this 

dispute, then BHFC's Complaint is subject to mandatory arbitration as set forth in 9 4 above. 

27. Qwest admits sending the letter attached as Exhibit 2 to the Complaint in the 

context of a dispute surrounding the parties' then-effective interconnection agreement, but denies 

all remaining allegations of 7 27 of the Complaint. Qwest further denies that any interconnection 

agreement between the parties is relevant to this dispute, and to the extent that the current 

interconnection agreement is relevant to or governs the outcome of this dispute, then BHFC's 

Complaint is subject to mandatory arbitration as set forth in 7 4 above. 

28. Qwest admits it continues to invoice BHFC intrastate switched access rates on the 

traffic in dispute, and that BHFC has paid much of these amounts. Qwest denies the remaining 

allegations of 7 28 of the Complaint. 

29. Qwest denies the allegations of 7 29 of the Complaint. 

30. Qwest denies the allegations of 7 30 of the Complaint. 

Attempts to Resolve Dispute 

3 1. Qwest admits the parties have engaged in settlement discussions prior to the filing 

of this Complaint. Pursuant to Rule 408 of the South Dakota Rules of Evidence, Qwest will not 
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comment further on these allegations, except to generally deny the remaining allegations of 7 3 1 

of the Complaint. 

Count Two 

32. In response to BHFC's restatement of its allegations, Qwest restates its responses 

to 7 7 1-3 1 of the Complaint. 

33. Qwest denies the allegations of 7 33 of the Complaint, which attempt to invoke 

the contractual period of limitations as controlling in this proceeding. Qwest further denies that 

any interconnection agreement between the parties is relevant to this dispute, and to the extent 

that the current interconnection agreement is relevant to or governs the outcome of this dispute, 

then BHFC's Complaint is subject to mandatory arbitration as set forth in 7 4 above. 

DEFENSES 

1. BHFC's claims are subject to mandatory arbitration pursuant to the current 

interconnection agreement, whch provides that in 5 XIX(A) that "[alny controversy or claims 

arising out of or relating to this Agreement or any breach hereof, shall be settled by arbitration in 

accord with the Coinmercial Arbitration Rules of the American Arbitration Association 

("AAA")." To the extent that t h s  claim arises out of or is related to the current interconnection 

agreement, this entire dispute in~lst be settled by arbitration. 

2. BHFC's claiins are barred by the filed rate doctrine. 

3. BHFC's claims are barred or limited by applicable statutes of limitation and 

laches. 

4. BHFC's claims are barred by its unclean hands. 

5.  BHFCYs claiins for a refund are beyond the Commission's jurisdiction. 

6. BHFC's claiins are barred by estoppel. 
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QWEST'S COUNTERCLAIM RELATING TO THE QWEST ISP CHARGE 

COUNT I 

Assuming the Commission has jurisdiction over this dispute, Qwest brings t h s  

counterclaim under SDCL 49-13 and the laws of South Dakota as a compulsory counterclaim 

under SDCL 15-6-13(a). 

1. At all times material, Qwest has valid existing contacts between Qwest and its 

customers, including AOL. 

2. Upon information and belief on May 31, 2002 BHFC initiated, without the 

requlired Coinmission approval, a discriminatory, anti-competitive additional charge to its 

customers who reside outside Qwest's Rapid City calling area and initiate calls to ISPs served by 

Qwest (the "Qwest ISP Charge"). The Qwest ISP Charge has damaged Qwest's ability to attract 

and retain ISP customers in Rapid City, and establishes that BHFC has not been damaged or 

injured by Qwest's application of intrastate switched access rates to the disputed traffic. 

3. The Qwest ISP Charge was implemented withoult Commission approval. BHFC 

initiated Docket TC02-084 for the express purpose of implementing the Qwest ISP Charge. A 

copy of BHFCYs petition in TC02-084 is attached as Exhbit C. That petition asked the 

Commission to declare that Commission approval was not required to implement the Qwest ISP 

Charge, and if the Commission found that approval was required, asked the Commission to 

approve the Qwest ISP Charge. 

4. The issue of whether BHFC needed prior Commission approval was raised in the 

Commission's open meeting on November 20, 2002, as indicated in the minutes (a copy is 

attached as Exhibit D) (emphasis in original): 

Linn Evans, representing Black Hills FiberCom, L.L.C. (FiberCom), explained its 
application and requested a hearing. Rich Coit, representing SD 
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Telecommunications Association, having been granted intervention, stated its 
position and concerns. Ms. Wiest stated that Staff believes that FiberCom does 
need approval. 

Chairman Burg moved that the Commission find that FiberCom does need 
approval and a hearing date will be set at a later time. Commissioner Nelson 
seconded and Commissioner Sahr concurred. Motion passed 3-0. 
5. The Commission's order dated January 13, 2003 (attached as Exhibit E) echoed 

the finding that prior approval of the Qwest ISP charge was required: 

The Commission has jurisdiction over t h s  matter pursuant to SDCL Chapter 49- 
31, specifically 49-31-76, 49-31-77, 49-31-81, and 49-31-85, and ARSD 
20:10:01:34 and 2O:lO:32:ll. 

6. The Commission's vote on November 20, 2002, combined with the recitation in 

the January 13, 2003 order of these statutes and regulations (particularly ARSD 20:10:32:11, 

which requires CLECs like BHFC to provide "no less than the same local calling area" to its 

customers than Qwest provides, and requires Commission approval to offer a different local 

calling area), clearly concludes that prior approval of the Qwest ISP Charge was required. 

7. In response to the Commission's November 20, 2002 vote and January 13, 2003 

order, BHFC decided to withdraw its petition, but still instituted the Qwest ISP Charge. 

8. Upon information and belief, BHFC does not apply any additional charge to calls 

initiated by its customers who reside outside Qwest's Rapid City calling area for initiating calls 

to Qwest customers other tllan ISPs, or any type of BHFC customers regardless of location in the 

Qwest or BHFC calling areas. 

9. The imposition of the Qwest ISP Charge has damaged Qwest's ability to attract 

and retain ISP customers in Rapid City, and has led to decreased use of Qwest's services, and 

therefore decreased revenue, for Qwest's ISP customers that remain. 

10. In addition, the Qwest ISP Charge creates improper, anticompetitive incentives 

for Qwest's ISP customers to migrate to BHFC. 
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11. The Qwest ISP Charge violates SDCL 49-3 1-1 1 because it unjustly discriminated 

against Qwest customers. 

COUNT I1 

12. Qwest incorporates 77 1-1 1, inclusive, of Count I of Qwest's co~mterclaim. 

13. The Qwest ISP Charge unjustifiably interfered with Qwest's contracts with 

current and potential customers. 

14. As a result of BHFCYs tortious interference with Qwest's existing and potential 

contractual and business relationships with ISP c~~stomers, Qwest has been damaged in an 

amount to be proved at the hearing. 

COUNT I11 

15. Qwest incorporates 77 1 - 14, inclusive, of Qwest's co~mterclaim. 

16. BHFC was and is unjustly enriched by the Qwest ISP charge, in an unlmown 

amount to be established at the hearing. 

WHEREFORE, Qwest respectfully requests that the Commission: 

(1) If BHFC's claims relate to the current interconnection agreement, dismiss these 

proceedings and issue an order compelling this matter to arbitration; 

(2) Deny all relief sought in BHFC's Complaint; 

(3) Declare that BHFCYs ISP Charge is unjustly discriminatory and anti-competitive. 

(4) Require restitution of all amounts by which BHFC has been unjustly enriched as a 

result of the imposition of the Qwest ISP Charge, 

( 5 )  Award, pursuant to Qwest's counterclaim, damages to Qwest for its inj~uies 

resulting from the wrongful and willful imposition of the Qwest ISP Charge, and 

(6) Provide such other and further relief as the Commission deems just. 

Qwest's Answer and Counterclaim -- Page 11 of 12 



BOYCE, GREENFIELD, PASHBY & WELK, L.L.P. 
P.O. Box 5015 
SiouxFalls, SD 57117-5015 
Telephone: (605) 336-2424 

Tim Goodwin, Senior Attorney 
QWEST SERVICES CORPORATION 
1801 California Street 47th floor 
Denver, CO 80202 

ATTORNEYS FOR Q WEST CORPORATION 

CERTIFICATE OF SERVICE 

I, Thomas J. Welk, do hereby certify that I am a member of the law finn of Boyce, 

Greenfield, Pashby & Wellc, L.L.P., and on the 17th day of November, 2003, true and correct 

copies of Qwest's Answer and Co~nterclairn, with attached Exhibits A, By C, D and E were 

served, by United States first class mail, postage prepaid, on the following : 

Kelly Frazier 
South Dakota Public Utilities Commission 
500 East Capitol 
Pieme, SD 57501 

Linden R. Evans 
Black Hills Corporation 
P.O. Box 1400 
Rapid City, SD 57709 

Marvin D. Truhe 
P.O. Box 81 12 
Rapid City, SD 57709 

Thomas J. Wellc 
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

CT 03-154 
In  the Matter of the Complaint Filed by 
Black Hills Fibercorn, L.L.C., Rapid City, 
South Dakota Against Qwest Corporation QWEST'S COMBINED REQUESTS 
Regarding Intrastate Switched Access FOR ADMISSIONS AND 
Charges Applied to ISP-Bound Calls Which INTERROGATORIES (FIRST SET) 
Complainant Claims is Interstate in Nature 

TO: BLACK HILLS FTBERCOM, LLC AND ITS ATTORNEYS, LINDEN R. EVANS AND 
MARVIN D. TRUHE: 

Qwest Corporation ("Qwest"), pursuant to ARSD 20:10:01:22.02 and SDCL 15-6-36 and SDCL 

15-6-33, serves the following requests for admissions and interrogatories upon Black Hills 

Fibercorn, LLC ("BHFC") for answering within thirty (30) days of service: 

Definitions 

1. "Trafic in disputeJ' refers to traffic initiated by BHFC customers outside Qwest's Rapid 

City local calling area and delivered to an ISP customer of Qwest within Qwest's Rapid City local 

calling area. 

2. "Current interconnection agreenzent" refers to the interconnection agreement between 

BHFC and Qwest, approved by the South Dakota Public Utilities Commission in Docket TC98-205, 

as amended fiom time to time since its original approval. 

Request for Admission I: 

Admit that the current dispute outlined in your Complaint in this docket arises out of the current 

interconnection agreement. If you do not admit this request, state the reason why such admission 

cannot be made. 
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Request for Admission 2: 

Admit that the traffic in dispute does not originate within Qwestys local calling area for Rapid City 

as defined by the South Dakota Public Utilities Commission ("Commissiony7). If you do not admit 

this request, state the reason why such admission cannot be made. 

Request for Admission 3: 

Adrmt that if the traffic in dispute is not subject to Qwest's intrastate switched access tariffs and 

rates, then the traffic is subject to Qwest's interstate switched access tariffs and rates. If you do not 

admit this request, state the reason why such admission cannot be made. 

Request for Admission 4: 

Admit that the traffic in dispute is not originated and completed within the same local calling area 

as is provided by Qwest for local calls. If you do not admit this request, state the reason why such 

adrmssion cannot be made. 

Request for Admission 5: 

Admit that the traffic in dispute is not local traffic within the meaning of the current interconnection 

agreement. If you do not admit this request, state the reason why such admission cannot be made. 

Request for Admission 6: 

Admit that the disputed traffic is not subject to "bill and keep" under the current interconnection 

agreement. If you do not admit this request, state the reason -why such admission cannot be made. 

Request for Admission 7: 

Admit that the disputed traffic is not subject to any reciprocal compensation arrangement contained 

in the current interconnection agreement. If you do not admit this request, state the reason why 

such admission cannot be made. 
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Request for Admission 8: 

Admit that the current interconnection agreement requires arbitration of this dispute if the dispute 

arises out of or relates to the current interconnection agreement. If you do not admit this request, 

state the reason why such admission cannot be made. 

Request for Admission 9: 

Admit that you contend the disputed traffic is interstate traffic. If you do not admit this request, 

state the reason why such admission cannot be made. 

ADDITIONAL INTERROGATORIES 

Interrogatory 1: 

Where, relative to Qwest's local calling area for Rapid City as defined by the South Dakota Public 

Utilities Commission ("Cornmissiony'), is the traffic in dispute "completed" (as that term is used in 

the definition of "local traffic" in the current interconnection agreement)? 

Interrogatory 2: 

(a) What is the appropriate rate to be applied to the traffic in dispute? 

(b) What is the source for selecting that rate? 

Interrogatory 3: 

(a) Is the disputed traffic addressed under the current interconnection agreement? 

(b) By what provisions? 

(c) How is the disputed traffic classified under the current interconnection agreement? 

Dated: November 17,2003 
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BOYCE, GREEF~FIELD, PASHBY & WELK, L.L.P. 
P.O. Box 5015 
Sioux Falls, SD 571 17-5015 
Telephone: (605) 336-2424 

Tim Goodwin, Senior Attorney 
QWEST SERVICES CORPORATION 
1801 California Street 47th floor 
Denver, CO 80202 

ATTORNEYS FOR QWEST CORPORATION 

CERTIFICATE OF SERVICE 

I, Thomas J. Welk, do hereby certify that I am a member of the law finn of Boyce, 

Greenfield, Pashby & Welk, L.L.P., and on the 17th day of November, 2003, true and correct copies 

of Qwest's Combined Requests for Admissions and Interrogatories (First Set) were served via 

United States first class mail, postage prepaid, on the following : 

Linden R. Evans 
Black Hills Corporation 
P.O. Box 1400 
Rapid City, SD 57709 

Marvin D. Truhe 
P.O. Box 81 12 
Rapid City, SD 57709 

I#- 

Thomas J. Welk 
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XIX. DISPUTE RESOLUTION AND BINDING ARBITRATION 

The Parties agree that in the event of a default or violation hereunder, or for any dispute 
arising under this Agreement or related agreements the Parties may have in connection 
with this Agreement, the Parties shall first confer to discuss the dispute and seek 
resolution prior to initiating any dispute resolution action, or before authkizing any public 
statement about or authorizing disclosure of the nature of the dispute to any third party. 
Such conference shall occur at least at the Vice President level for each Party. In the 
case of USWC, its Vice President for Interconnection, or equivalent officer, shall 
participate in the meet and confer meeting, and Black Hills1 equivalent officer, shall 
participate. In the event the Parties cannot resolve the dispute, they will employ the 
following procedure: 

A. Any controversy or claims arising out of or relating to this Agreement or any 
breach hereof, shall be settled by arbitration in accord with the Commercial 
Arbitration Rules of the American Arbitration Association ("AAA"). Such 
arbitration shall be held in the State where the dispute arises or any other 
location to which the Parties agree. Written notice of intent to arbitrate shall be 
served on the opposing Party at least twenty (20) business days prior to the filing 
of such notice at the appropriate AAA regional office. 

6. The Parties agree to request an expedited hearing before the AAA and, if the 
AAA can arrange such, the hearing shall commence within sixty (60) days of the 
filing of the arbitration claim. If the AAA is not able to arrange for the hearing to 
be held within sixty (60) days of such filing, then the hearing shall commence on 
the AAA's first available date thereafter, but within ninety (90) days of the original 
filing of the arbitration claim. For disputes involving an alleged failure of a party 
to adhere to performance standards, the arbitrator shall issue a decision on the 
matter within ninety (90) days of the request for arbitration. 

C. Each Party shall bear its own costs and attorneys' fees, and the Parties shall 
share equally the fees and expenses of the arbitrator. 

D. The judgment upon the award rendered may be entered in the highest Court of 
the forum capable of rendering such judgment, either State or Federal, having 
jurisdiction and shall be deemed final and binding on both of the Parties. 
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BEFORE THE PUl3LIC UTILITIES COMMISSrON 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE PETTTTON OF 1 
BLACKHKLSFIBERCOM,L.L.C.,FORA ) 
DECLARATORY RULING REGARDING . ) 
ARSP 5 20; 10%: 11 1 

and 
1 
1 Docket TC02- 
1 

ALERNATIVE PETITION FOR AYPROVAL ) 
AN' AMENDMENT TO BLACK HLtLS 1 
FLBERCOM, L.L.C. 'S LOCAL CALLING W A  ) 
PURSUANT TO ARSD Ej 20: 2 0:32: 1 1 1 

BLACK HlLLS FlBERCOIkf, L.L.C,'S 

PETITION FOR A DECT,ARATORY RULTlvG 
REGAkDWG APPLICATION OF ARSD 4 20:10:32;11 

AILT&KNATIV'E PETITTON FOR 
APPROVAL OF AN Ammmm TO 
BLACK HILLS RBERCOM, LLC-'S 

T-OCAL CALLING EXCHANGE AREA 
PUM'UANT TO ARSD 9 26):10:32:11 

Pursua~~t to the provisiom of SDCL jS 1-26-15 and ARSD f~ 20:10:01:34, Black Hills 

Fibacorn, L.L.C. ("HberCom") of 809 Deadwood Avenue, Rapid City, Sou& Dakota 57702, 

hereby pelitions South Dakota Public Utdi tics Conmission ("Commission") for a 

declaratnry Ning as to thc applicatior! 6f ARSD 4 20:10;32:11 and, more spwifically, whether 

FiberCom must seek the approval ofrhc Commission to amend its local calling plan 



In the event the Commission declares that it must approve FiberCon's proposed 

anendmcnt to its local callingplan, f berCom hereby alternatijvely petitions the Conmlirssion for 

approval of an mnendmcnt lo its lood callit& area pursuant to &RSb $ 20: lO:32: 1 1. 

("~ l t~rnat iwe  Petition"). 

In  upp port af its Petition aad Alternatlvc Petition, ~ i b u k o r n  states and dlegas as fillowa 

Fibercorn is a compeiitive local exchange carrier providing Lelecornmunications senices 

to residential and business custamcrs in the Northern B l d  Hi Els of South Ddcota. Fibercorn 

provides a local calling area that i s  different &om the incumbent carrier, Qwest. FiberCom7s 

Commission-approved locd c a h p  area dlows its customas to make toll fret tclephons calls 
, . 

fbroughout Fibercam's service area, including "voiceb* calls nnb "'data" calls "off-nenvc~rk"~ to 

Qwesl cuslonlers. On October 29, 1 999, the Comtnission approved Fibercorn's local calling 

exchange area in Docker No. TC99-056- 

accessing Ameri~a On-Line's ("AOL') Xnternet serviccs via Ripid City telephone numbers u 

Fibercorn culrenrly pays in-UTA chrriges (b~asb tc  long iiistames chatgcs) ..- approximately 

$0,05 per minute - to Qwcst when FibcrCom's customers locatbd outside af  Rapid City connect 

ta AOL or other similarly situated internet Senrjce Providers ('?SPs") served by 

telecommunication companies other than FiberCom. Currentlyi FibcrCom does not pass these 

' ''off-hework':" calls an: calls made Aorn FiberCom's relcphonc custaners to panics (or ISPs) servcd by 
rclmcenm~~rticatio~ coq&cr othff than FibmCag, e.&, QWSL 

Z 3-1: r6 Black HUa custor~lqs h t  use AOL Black Hills cutoruers utiliee orher IS? procide~ that a& "off- 
ne~work" and uriliae PlUS putchased fiom Qwt However, thc vast majority o f  the off-network IS? t d G t  for 
which Qwasr invoic~s Bla& Hills resuh fiodi ISP Quf5c t c m i n a ~ d  ro AOL. 



charges on to if$ cusromm. The charges incurred by FiberCom well exceed tho mvenue 

Fibercorn recdves for fhc relecammunica~ons senice povided to &is p u p  of 400 customers. 

Curently, Qwcst c h q e s  FiberCon~ more thao $50,000 month for the miqutes thar this goup 

oi400 customers is coimected to AOL or any o t h n  off-nenvorIc ISP. This sum significantly 

cxceeds the incomr; that FibeTCom rcceives i b m  h s e  pa~icu$a cu5tome;rs. 

Over the past sev-al months, F i b d o m  has attempted work with Qwcst to resolve 

various TSP traffic issues, including &e issue raised in this ~etiuon and Allemative Petitim. 

FibeiCom's objective has been to derermbe a way to avoid the; approximately $600,000 &at 

Qwcst bills Fibercorn cad1 year for this particular traffic. QW& has hsisted that there is 
, 

nothhg that can be done in ~egard to the charges and that such charses are rcquired by i t s  
I 

y, EibnCdm very recently learned &om AOL thai A 0  

contrar;t~ with Qwesr to provide the whalerale l n t r m e l  seniceincccssary to provide htcmet 

access for AOL'S customers located in weatern South Dakota. Fonsequently, it now secms clar 

why Qwest has been, unwilling ro work with FiberCom in raolving this issue - Qwest, 

unbeknownst TO Fibercorn until very rtccnfly, has significantly profited from Fibacorn's 

situation without rlisclosing the fact to Fibercorn that Qwest is &onIracted to be the faciliuping 

ISP for AOL in Rapid City, 
I 

Fibel.Com has been successfiil in moving other ISPs to ks network to avoid thc 

intmLAT~ charges. 1-Iowevcr, to date, Fi berCom has been unskcesrful in ca~u3ing AOL (or 

Qwest) to purchase the PRTs necessary ro allow Nonhern BladdHills customers acccss to AOL 

within tile communhy that they are locared,' Consequenrly, ~ibcrcorn has determind it 

Amcbcd hach as Exhibit "1" is e June 4,2002 letter frornBlack Hills to ~ Q L  describing Ihe issur raised in tl& 
Pc~irion and requestisg conlBL1: ftam AOL. On JUM 11,2002, an AOL reprk!mrative contacted Bbdc Hills; 
hawever, as of the dnk of this filiag AOL and Black Hills Ilave nor rzachcd an a~eernent as to how Black :kills nlay 
avoid the Qwtrrl intrnLATA chtugcs. AOL has asked Qwtsr ro rcvicw this situation M its bchalf. As af this file 
no confaciq $om QWCSC haw been xeteivql by P i b d o m  



economically necessary so amcnd iis locd calling plan in rclatiai~ to 1SP trai5c cowectihg to 

AOL and orhcr sin~larly situaled "off-netarork'' TSPs." This akon  wiU in na way impact the 
, 

free voice relcphons: calling are&, which is a conxerstancr; ofFi6er~om's business. Nor will ISP 

(or data'j traFfic be impacted when I?ibcr.Com c m m c r s  ~ ~ t c  to rhc Fibercorn phone 

nurnbm o f  ISPs utilizing PRIs and/or collocation s ~ i c e s  ookccted to Fibercorn's network. 

RatAer, the only impact will result to &q traffic that terminates to PNS or ISPS that are not 

conn&ed directly to Fi'berCorn's network. 

Fibercorn's Rctftign for Declaratorv R u l i n ~  

1. The Commission rula in a uestion: 
, 

The  p d n e n t  Commission rule at issue is ARSD 5 20:1:0:32:11, which provides as 

fallows: 

A t e l e~onm~ica t ions  company tlat is gamed authority to offer 
cornpetitivc local exchange services in an areawhere the incumbent local 
erchmgc carrier provides a certain l o t 4  calling area may provide no less 
than thc same local calling arca to i t s  customers; An alternative provider 
of local exchange servic~s may, subjen to com~dission approval, offer a 
differsnt local ca1l.n~ area upon showing that i t  hould not be con- to 
universal sewice, public safety and welfnrr, quality of senrice, and 
consuma rights concern. 

On May 20,1999, pursuant to ARSD 5 20:10:32:11, Fibercorn filod with this 

Cammission in Docket No. TC99-056, an "Application o f  BI& Hills Fibercorn. L.L.C. To 

Offer A Different Local Calling Area Than Tbsl Which Ir prodded By The Incumbent Local 

4 BlarkHills has been aotirying scvural of the "heaviest' usas of AOL as to. Lhis proceeding before Ihc 
Conmimian. A copy of Qe Iatm being milad to hcsa mtancrs is attached q m b i r  '"2." Mmy of the 
"ke~vic~t" users are connect~d to AQT, nearly full k (or 24 110ur~ per day$ Black Hills is curnntly paying Qwest 
ahaut $0.05 p a  minute far this 1SP kaffic. 

4 



Exchange Cani~r,  U 3 West Consislent With ARSD 20: IO:32; 11" (hereinafter "1999 
I 

Applicatioe"). A c a p  of the 1999 Application and its exhibi& are ah~hed .  as Exhibit "3." 

The 1999 ~pplication sought lhe Commission's approyal to provide extended area local 
I 

imcludbg but not limited to US, West custbmers (now Qwcst Oustomers), and FibcrCorn 

Piedmont, Rapid Ciry, S p e 6 s h  S~rgis ,  St. Onge and Whircwood. On Ocrober 29, 1999, the 

Co~missiofi enrercd is Order granting FiberCom approval to o f l i  a different c a h g  area in 

Docket No. TC99-056 ("1999 Order'). A copy o f  l h ~  1999 drder is attached an Exhibit "4," 

Fibercorn proposes that its local calling plan bc ravisd: to address voicc 

tclccornmunicati on s services sepaatdy from &a communicalions services. When FibcrCorn 

proposed in 1999 its currcnt locat calling plan, it did so in fespbnse to market demands m 

provide fiee voice conversations b~tween padies located in Rapid City a d  other cornmitias 

with more than 40,000 phone lines, it is experiencing inl~a exchange uaffic originated by 

Fi'bqCom customers and t e q i ~ ~ a t e d  to Qwest-se~cd ISPr ~hat'exceeds 50% of the toid montlxly 

minutes of use by alJ of FiberCom's customers (voicc and dala combined). 

made by 6USlome13 to  lSPs are "interstate" in nature. Q w m  invoices FiberCom as if these calk 

were 'lntrastare7' long distance - approximately $0.05 per minute. n e  charges aye 

prcdoininmtly related to FibACom cuslomers in t he  Northern Blilck Hills csnnectin~ to AOL 

(and othcr "OM-nctwark" ISPs) on Qwesfs necwotlc in Rapid Ciry. FiberCom's rnonlhly 

paym.ents to Qwesc hr AOL's (and other off-network ISPs) 400 Northem Black Hills ~ustomm 



exceed $50,000, wirh about 60% of the charges amibuted to GO %gh-use" customers. This 

situation, coupled with the fact thar Fibacorn will not be paid~eciprocal compensation by 

Qwest for so-called 'local" calls [;hat are ariginald by FiborConl's customers and t e d d  ro 

Qwest's TSP customers, has givcn rise to FiberComys need to r'cvisc its local calling plan in this 

Liaited nature. 

Approximalely 400 of Fibercorn's currmt telephone cusrmers located in t l ~ e  N o ~ e m  

Black llifls arc accessing AOL and other off-ncfwdrk XSPs &dug11 Rapid City telephone 
I 

n u ~ b e r s  attached to PRIs purchased by AOL and other ISPs ,&frbrn Owest In fact, FibcrCam 

very reccntly hecane aware that AOL has c~ntracted with @kt to pmvidc Internet a c e s  

smites to AOL'S customers that use Rapid Ciiy access numb&. Comquently, FiberCom is 
I 

paying ~ ~ ~ T A  clm.rses m Qwest when FiberCom customek connect: to AOL and other 

sinlilarly situated off-network TSPs. 'fie approximately $50,060 per month chaxges incured by 

provided. to thesc ckstomers. 

FiberCom has been successful in moving other ISPs to 1% network so as to avoid the 

hterLX1~ charges from Qwest, However, to date, Fibercorn has not been successful in causing 

AQL to purchas the PRls necessary to allow the goup bf customers to access AOL in Rapid 

City withouz EberCom i n c u r k g  intraLATA charges from Qwest. Cobsqucntly, given the 

economic impact lhat FibesCom experiences due to the current &ngctnerrl, Fibesom h~ 

determined it necessary to amend its local calling plan in relation to thc Northern Black 5liUs ISP 

tr&c connecting lo og-network TSPs. 

This acrion will revise ths 10ca.i calling area ody as to data telecomnlunications so off- 

nemork relecommunication equipment, and will impact voite relephonc calk in a~ly.way. 

Moreover, in addition to FiberCom's Internet services. thcre are d least eight ISPs currently 



connec~ed m FiberCom's network that provide Internet services to tbe N6rlhern Bid Hills 
~ 

communiti~s. Cunsequently, a broad range of choices are avdab1e LO the approximte 400 

cussmcrs in tegad to  their ISP, including, of course, FiberCom. 

Fibercorn is sending letters by Pedcral Erpress to the approximately 60 "high use" AOL 

customcrs infom?irlg them ofll~is potenrial change 10 FiberCorjlas local c a l l i ~  plan. To date, 

pproxinlately 9Q'custorners have receivcd the letter and 35 cuslo~ners ham kad fillow up 

conv~sa~iom with a ccpresentative of FiberCom. A sample capy of Ule letter mailed lo these 

customers is attached as Exhibit ""1 ," The letter r-orrns the custqmer of FibaCorn's economic 

concern and provides that ir is FiberCom's inlent to charge Img distance charges for the 

customer's connections Lo ISPS tka~  use Rapid Cily ~dephonc rhmbers. The purpose of the letter 

is, of' course, to  providc plenty ~f nolice rn the possible changekmd to mcourlge FibaCom's 

tclqkone customers to considm altmalive TSPs. Thc letter additionally cncowiges the 

cusromer to contact FibcrCom with any questions thcy may have. FiberCom has received 

inqniri es %om several of these c~utomers. Formnaccly, these custarners ham undmlood the 

situation and hwe. commonly rcqucsted infomution as m how ihcy might switch to a local 

Internet selvice provider. However, it is anricipatccl that some custemcrs will not be satisfied 

with, the proposed amendmcnz to  Fibercorn's local calling plan. Consequently, in addition lo the 

let&, FiberCorn is also attempling ts telephone cach customer as to answer ally questionr, and 

further explain FibcrCom's economic simauon in t l h  matter. , 

S. The ~recisc issue to be snswered bv the Commission's declacato~y d i n g :  

FiberCom rcspcctfully requesls that the Commission provide a declaratory ruling as to 

th,e foII6wing issue: 

Must Fibercorn o b ~ ~ i n  the Commission's approval, pursuant ro the. 
pro~sions of ARSD $20: lO:j2: 3 I ,  prior to FibcrCom charging its 
customers for utilizing non-nctwork ISP semices through Rapid 
City telephone nunlben. attached ta PRTs~y~iu-chased from west? 



FibcrCom respecrfully submits that the issuo preseril'ed ;in this mafter relates solely to 

FibcrCom's local calling elaa and consequently, the co-s&n*r 1999 approval of 

Fibercorn's bcal calling geogaphic a will not bc amended & any way. Fibarcom is 

committed to providing its custarncrs with fiee local voice communieatiorls between the Iisted 

I 

colnmunities of rhe Ndrthern Black Hills. I 

FiberCom seeks 60 amend only that portion of its local calling plan 1hd pertains to data 

tdccommunications trnftic that is terminated to off-network communication cquimmt. Of rbc 

more t l m  20,000 FiberCom cutorhers, qproximatoly 400 cGornets (or 2%) lvill be impacted 

by this cxceplim to FiberCoa's local calling plan, 

Fudl~er, because FibcrConi sedcs only ro amend its local ~alling plan to create an 

exception to aplan thar i~ has offcrd over the past three ycm, 'and which continuss to be a plan 

&at provides gcatm local services than rho incumbent, ~ u e s t ,  kibct~om rcspedfidly submiis 

that approval of che plan by Ibe Conlmission is not required pursuant to ARSD 5 20: 1 O:32; 1 I. 

felecommunication sawices required pursuant to ARSD 4 20: 1 O:X!:lO, which states: 

A telecomaunications company providing l~cal~exchwge services shall, 
at ntixrimum, makc thc following available to cach custonxr: 

[I) Access TO rhe public switched network; ! 
(2) Access to emegcncy s m i t e s  such as 91 1 or. cnhanced 91 1; 
(3) Access to a local directory and directory assistance; 
(4) Access to a p e d m  services; 
( 5 )  Telecommunications relay senice capabilityiar access necessary to 
comply wi& shte and federal regulations; 
(16) Nonpublished scrvics upon um'teera or verballrequest of the customer; 
and 
(7) Access to interexchange semiccs, 



FiberComls proposed amendmmt to its local calling plan ...ill hot in any manner impad &e 

FiberCom respwtlidly submits that it is m t  ntcessary tbat the Coinmission , approve the proposed 
i 

amendment to Pibdclm's  plan. 

ALtemaCive Petition for Approval Of Ah Amendment To ~ l a c l i  Hills PiberCom, L.T,.C.73 
Local Callinp Exchanee Area Pursuant To A ~ S D  S 20:10:32:llq 

Should the Comnlission determine that FibarCarn musd obtain the approval of the 

Commisrion prior to amending irs local calling plah ~ibucon;  reapenfully requests tlmt 

the Cornmission alternatively determine that FiberCorn's arncn'dmen t to its local calling 

plan "would not be conhry to unifrcrsal seMce, public safety a d  welfare, quality of 

senrice, and consum.m nafs concerns." ARSD 9 20:10:32:11: 

FiberCom proposes ~11e folbwing defktion for its new local calling area: Fibercorn will 

provide extended area swice (na loll calls) for per~on-to-persbri voice t c~ccorumu~ i r ;a~ i~s  

smvi,ce for its customers to  all other eustolners, including but nbt limited to Qwest cwlomers, 

and FiberCom cusromers, between the communities of BtUe Fqurche, Black Hawk, Deadwood, 

Lead, Piedmont, Rapid City, Spearfish, Stugis, St. Onge, aid Whitewood. 

Data kle~ommunicatiaas smice calls, including wlls & ISPr initiated byFibaComys 

customers to partics served by telecarnmunication~ mmpanies bthcr than FiberCom, will be: 

subjffit 'to a local calling area designed to match Qwest's offen'ng. The local calling area for data 

teleconununications initiated by FiberCom custamus to non-FherCom oustornew is: 

Belle Fourche Aladdin, W y o b g  
Colony, Wyoming 
FNitdalc, Saurh Dakota 
Nisland, Sou~h Ddcota 

Black I-lawk Box Elder, South Dakota 
EllsworLh Au Force Basc, South Dakota 
Hennosq South Dakota 



Deadwood 

- Lead 

Piedmont 

Hill City, South Dakota 
Keystone, Sow11 Pakota 
Piedmont, South Pakota 
Rapid City, sod$ Dakota 

Beulah, Wyoming 
Lead, Sourh D.&o ta 
Spearfish, Sourh Dakola 
Whitwood, south Dakota 

Beulah, Wyoming 
Deadwood, South Dakoia 
Spcarfish Sou& Dakota 
Whilewood, South Dakota 

Black Hawk, S0ut1.r Dakota 
Box Elder, South Dakota 
Ellsworth Air Force Base, South Dakota 
Hermosa, South Dakob 
Hill City, South Dakota 
Keystone, South 6akota 
Rapid City, SOWT Dakota 

= Rapid City Black Hawk, Sou& Dakota 
Box Elder, South Dakota 
E11sw0~th Air FO~CB Base, South Dakota 
Hern~osa, South I h o t a  
Hill City, South D'akota 
Keystone, South Dakota 
Piedmont, south b h t a  

Beulah, W yominq 
Deadwood, SouthqDakola 
Lead, South Ddmb 
Whitewood, Sou111 Dakota 

Sr. Onge N o n ~  

a Whitewood Deadwood, South Dakota 
Lead, SouUl Dakota 
Spearfish, South Dakota 
Beulah, Wyoming. 



Fibercon1 respectfully submits that such an amendment would not jeopardize in any 

significant way ~ i v e r s a l  amice, public safcty and welfare, &ality of smrice, or sonsumch 

rights concerns. ?he plan offaed by F i b d o r n  Lo r;he citizen&of the Northern Black Hills would 

remain an atkactive optiaq to the plan curreiltly oBcred by Qwesr. Because &e pmpased 

amcndmmt to FiberCan~'s plan would be no less than the pBn provided by Qwe&& Fibercam 

respectfully submits that Lhe amended plan, as described above, should be determined lo not be 

sonhary to oniversd service, public safery and welfkre, qualitj of servicc, and consumer rights 

concems, pursuant to tiRSD # 20: 1 0:32: 1 1. i 

Conclusion 

Fibercorn s ub~nits tha4 baawe the amenbent to FibcrCom 's plan as proposed herein 

does iiat impact ihe geographic local calling area rclative to voicc traffic md dara traiiic is 

equivalent to the local calling aea affcred by Qwest, the Codssion's approval of rhc amended 
I 

plan is nor rcq~idpursuan t  to ARSD $20:10:32:11. Consequently, FibcKom respectfully 

rquests thar the Conunission declare t 1 d  it may amend i ~ s  local callbg plan a ~ ;  proposed herein 

without rhe approval of the Commission. 

Alternatively, should the Comn~ission d~clate that FibcrC61n7s proposd mmdment ts 

iu local calling plan is an amendmcnr requiring Commission appraval pursut:  to ARSD 8 

20: lW2: 11, FiberCom re6pectfilly requests  hat the Commission determine that the arnmded 

local calling area proposed by FiLerCorn ~ o u l d  not be contrary to universd service, public 

safety and wdfw, qmbity of service or consurnm rights conctms and is approved. 
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GI Om L ~ L -  Uw fhlr L'onrrcclrcln.r , 
P,O. Box 21 7 5  809 Deadwood Avenue Rapid City, SD 57709 

P ~ I .  (605) 727-2000 ; I& (6051 342-i693 
www.bfackhillsfiber.com ' 

W A  FEDERAL EXPRESS 

Mr. Ray Oglethorp . . 
President ; : 
America On Line 
75 Rockefeller Plaza 
N e w  Yorlr, New York 10019 

Dcar Mr. Oglefhoqe: I 

Subjerl: South Dakota k0.L Customer ~sskes (400 AO!L. Cu#tomers at Nsk) 

Black Hills Fibercorn is a competitive local exchange carrier offering 
telecouununicati~~w semioes to residential andlbusiness customers in Rapid City and the 
Norllmrn Black Wlls of Sourh Dakota. We offv a 10ca.l cdlhg area that is different Erom 
our mmpetitor, QwcsL This calling area all046 our cmloiners to make toll &ce calls 
throughout our service area, including calls offynetwork'to Qwest customers. 

Appraxima~ely 400 of our Nodhem klkk Hills cusccirnas rue accessing your 
smices though Rapid City phone numbers atts.ched tn PRIs purchased from Qwest  he 
result is that Black Hills FiberC~m is paying dtra ktta charges to Qwes when our 
customers connect A.O.L. These charges we11 exceed the&wnua we receive far Ihe 
tclccommu~~cations s&ce provided to this group of cutorriers. 

We have bem. unsuccssll LP identifying and contachl= the p a y  willin your 
company responsible for purchasing the Pms. customers use to access A.O.L. in Rapid 
City. Unless we can move these mnxlectiom lo ow network; we will begin causing our 
Cbtamers to move lo another ISP rui'th facilities on our newurk or pay 7.9 cents per 
dainute for their connections to A.O.L.'s Rapid City access numbers.. 

We offer attractive PRl pricing and, with h e  exccpliou of A.O.L, have becn 
successful in selling PRI and collocation services to the major ISPs serving this area Yc'c 
believe we can both saw you operating cosE ~d allow you to retain yaw 400 Northem 
Black Hills customers. We hawe ma out of pdence wirh this rituarion md will 



htc. Ray OpLetfiolpe 
P a p  2 
June 4,2002 

Unl-s we have a meaningful contact from AO-L. by June 10, We will 
continuc contacting our Northern Black ~ i l b  c~stamerd that use AOL. regarding 
their a& to  consider the selection of a new TSP for the& Internet access. 

If you have any quesrions regarding 09 situation &if yon war specifics 
regarding PRZ' and coUocation senices from Black Uills ~iherCom, please contact me. 

Sincerely, 

c: Linn Evans, Attorney 
David Colbua, AOL Ex. VP., Presidmt Bashas ~cvclk~ment 
Neil Smith, AOL Ex. V.P., Member S d c w  
M,atr KDm, AOL Ex. V.P., Network and Data Cenrer Opemtions 

I 



. . 
I 

This in no $y aEe~ts the fiee klephong (voide) call ingara'tb~ ~ C . h a ~ ~ ! ~ b l i i b ~ d ~ t h r ~ ~ & ~ i  thiNa+,- . . . . .  
I I 

, :~iack,EilJs and Rapid City. We arc commillcd~d.aqd proud a pro\ide altoflok a t o m e r r  with.&$ bests&ce 8 . ' ' 

. best value. If YOU have 8ny que'ddrp pa this matter, pleaw fee1 eeeceb 'cd* us af 721 -2000 b1-e ask fw Tim ' ' . . ' ( 1  .. Hed&). ,# ' , I  , j l l  

' I : 



BEFORE THE PUBLIC UTILITIES COMMISSION 

In the Matter of rhe. Application of Black ) ' D~cket No. 
Hills Fibercorn, L.L.C., to Provide a ) .  I 

Different LyaI Gal- mea Than That ) . , 

Wbich is Provided by the l~culhbent ) 
Local Excbange Carrier ) : I 

1 

I 

APPLICATION OF BLACK ~ L L S  FTBERCOM, LL.C. 
TO OFFER A DIFFERlSNT LOCAL CALLING AREA 

THAN THAT W C H  IS PROVIDED BY TIEE MCUMBm 
LOCAL EXCHANGE C- U. S. WEST 

CONSISTENT w ~ ~ : : A R S D  20:l O!32;ll 

Black Hi& F i b d o m ,  L-L.C. ("Black Hills"), submits chis application, consiszent w& 
the provisions o f  ARSD 20: 1 O:32: 1 1, to provide a'dfffkrd lctd &ling area than that which is 
pmvided by U. S. West and, in support of its applicadon and cokisrent with the proraviniom of 
ARSD 20: IO:32: 1 1, states as follows: 

1. Black Kills F i b e r G ~  L-LC, thrciigh its prdec&ar in interest, was originally ' 
grant4 a Cerrificate of Authority &om the South Dakota Public Udliues Commission 
("CamrdiSsion") on August 5,1998, which has beea transfmed ki Black Hills consistent with the 
Commission Order dared M a y  5,1999. 

2. Black Hills proposes to provide compe&ive local exchange ser/i- in an area 
presently sewed by the inambent l o d  exchange carrier, U. S. West, in the co~plznunitier of 
EeDe Fourche, Black Ha* Deadwood, Lead, Piedrnon~, Rapid City, SpeazfISh, S b &  
St. Onp ,  and Whitewood. - 

3. Bkck Hills proposes to provide extwed area serkce (no toll calls) for its 
customers to all other cusrornas, including but not'limired to U.S. Wesr cunomers, and Black 
Hills customers, between rhe communities of Be1le:Fouzche. ~ l & k  Hawk Deadwood, Lead, 
Piedmont, Rapid Ciry, Spearfish, Snugis, SL Ongc, and Whitwood. 

4. Presently, the communities idendfied in paragraph 3 andfor served by U,S, WBSC 
have Free calls only within &e local calling areas identified below: 

* Bdlc Fourche ~laddjn, Wyoming : 
colony, Wyoming i 
F~itdPle, South Dakota 
Nisland, South Dakota 

- .A 

EXHIBIT 3 



- Black Hawk 

Deadwood 

0 Lead 

I Piedmont 

Rapid City 

Spearfish 

I Stugis 

Sr Onge 

Box Elder, Sou& Pakota 
EIlsworth Air Force Base, South Dakota 
Heaosa, South l$hta 
Hill City. South M o m  
Keystone, South dakota 
Piadmonc, Sauth Qakara 
Rapid Ciry, South Dakob 

Beulab, Wyoming/ 
Lead, Sauth D&& 
Spearfish, Souxh Bakota 
Whitewood, s o d  Dakota 

Black Hawk South Dakora 
Box Elder, South Dakota 
EhWxth Air F ~ m e  Base, South Dakom 
Hwosa,  south ~ & t a  
Hill City, South Dakota 
Keystone, Sou& Dkkota 
Rapid City, South Dakota 

Black Hawk, Sou* Dakom 
Box Elder, South Dakota 
Elkworth Air Force Base, South Dakota 
Hems% South D h t a  
Hill Ciry, South Dakota 
Piedmont, South Di40ia 

Beulah, Wyoming i 
Deadwood, Sou& ~akom 
Lead, Sauth Dakota! 
m t e m r o t i ,  south Dakota 

None 



Whitewood Deadwod, S O U T ~ ,  Dakota 
Lcad, Sourh Dako,k 
SpearF~sh, South Dakota 
Beulah, Wyoming. 

5. 'Ihe Local cdlitlg area propaed b y ' ~ k c k  h a  & not eonnary 41 rtre averral 
M c e ,  public safety and wehre, quality of sesvicc, or con&a rights to the cowunities in 
which Black Hills will pravidr SSivice, as the customer will ha& a choice of conthing irs 
semice &rough U. S. West as the local ex~haugc &cr or, dtqmiuvely, by to &e 
swvice: provided by Black HW. Black Hills' e x t e d d  area d i c e  will provide a fie 
N n g  area behveen Rapid City to che no& inclusive of Spearfish add Srurgis and everything in 
berween. Exrended area m i c e  has been a point of contention and concern for rhe c i t i s s  of rhe 
Norrbcrn Kill?, and their in- bcal exchange carrier over the last several years, and Black 
Hills proposes to provide these Cll?iZornus an a l t a t i v e  to the qdling area presently served by 
U. S. West 

I 

WHEREFORE, Black H i b  mspecdully reqwxs that tht Commnissibrn an Order 
authorizing Bkck Kills to provide a l o d  mcchange service armldifferent rhsn that which is 
presently rewed by U. S. We3 tbe incumbenl: lQcal a c h u g e  carrier, conslistenr with the 
provisions o f  ARSD.20: 1 O:32: 1 1. 

STATE OF SOUTH DAKOTA 1 .  
1 

COUNTY OF PENNINGTON 1 

Kyle D. White, being fin[ duly sworn an his oath, deposes and says: That he is the Vice 
President of Marketing and Regulamxy Affairs of Black Hills ~ i d e r ~ o r n ,  L.L.C., -ed in the 
within and fcregoing ~pplication: thar he has read ihe same and knows the conrrnrs drereof ro be 











Rapid City Local Calling Region 

i ; '  
. . I  



BEFORE THE PUBLIC UTILITIES COMM~SS~ON 
OF THE STATE OF SOUTHiDAKOTA 

IN THE MATTER OF THE APPLlCATlON OF ) ORDER GRANTING 
BLACK HILLS FIBERCOM, LLG. FOR APPROVAL TO OFFERA 
APPROVAL TO OFFER A DIFFERENT LOCAL ) DIFFERENT CALLING AREA 
CALLING AREA 1 : TC99-056 

On May 21, 1999, Ihe South Dakota Public Utiilities Commission (Commission) received an 
application from Black Hills FiberG~rn, L.L.C. (Black Hills). ~c&ding to its applicalion, Black Hilb 
submitted the application pursuant to the provisions of ARSO 20:10:32:1 I, to provide a different local 
calling area than that which is pmvided by U S WEST Comrnuriications, Inc. (U S WEST). 

On May 27, 1999, Ihe Commission electronically transmitted notice of the filing and the 
intervention deadline of June 11, 1999, lo interested individuals and entities. On June 1 1, 1999, U $ 
WEST filed a Petition for Leave to Intervene. Af its regularly Sch@uled June 22, 1999. meeting, the 
Commission granted U S WESTS request lor intervention. o n  July 23, 1999, U S WEST filed 
Inteimgalories and a Request for Production of Dcmrnents. Black Hills tiled its response on August 
25, 1999. A! iLs reguhrfy scheduled meeting of October Y9, 7999, the Commission considered this 
matler. Black Mil l s  explained its application. U S WEST stated'that it did no! oppose the granting 
of the application. Commission Staff recommended approval of the application, 

r'! \ 

The Commission has jurisdiction in this matter pursuant p SDGL Chapters 1-26 and 4951 
and ARSD 20:10;32:11. The brnmission found that Black Hills hsd shown that ihe different calling 
area would not be contrary to universal service, public safety and welfare, quality of service, and 
consumer flghts concerns, It is therefore 

ORDERED, that the application of Black Hills for a difierent local wlling area is hereby 
approved. 

d 
i 

Dated at Pierre. South Dakota. this .k day of Octabar, 1999. 

m - 
CERTIFICVE OF SERVICE 

I 

BY ORDER OF THE COMMISSION: 
A 

EXHIBIT 4 



i 
BEFORE THE PUBLIC UTILITIES COMMISSION 

OF THE STATE OF SOUTH DAKOTA 
IN THE MATTER OF THE PETITION OF ) i ORDER PERMITTING 
BLACK HILLS FISERCOM, LL-C- FOR A ) WITHDRAWAL OF FILING 
DECLARATORY RULING REGARDING ARSD ) : AND CLOSING DOCKET 
ZO:lO:32:ll AND ALTERNATIVE PETITION ) 
FOR APPROVAL OF AN AMENDMENT TO 1 i TCO2-084 
BLACK HILLS FIBERCOM, L-L.C.'S LOCAL 1 : 
CALLING AREA PURSUANT TO ARSD ) ; 

20:10:32:11 1 i 

On July 1, 2002, the Public Utilities Commission  o om mission) received from Black 
Hills Fibercorn, L.L.C. (FiberCom) a Petition for a :  Declaratory Ruling Regarding 
Application of ARSD 20:10:32:11 (Petition) and ~lternative Petition for Approval of an 
Amendment to Black Hills FiberCom L.L.C.'s Local Calling Eixchange Area Pursuant to 
ARSD 20:-l0:32:11 (Alternative Petition)- In its Petition, FiberCorn requests that the 
Commission Wnd that FiberCom does not need to obtain Commission approval prior to 
FiberCom charging its customers for utilizing non-nehvorkll~~ services through Rapid City 
telephone numbers attached to PRIs purchased from Qwest. If the Commission 
determines that FiberCom must obtain approval, then FiberCom requests in its Alternative 
Petitian that the Commission approve the proposed amendment to FiberCom's local calling 
plan. 

On July 3, 2002, the Commission electronically tr;lnsrnitted notice af the filing and 
the intervention deadline of July 11, 2002, to interested individuals and entities, On July 
11, 2002, the Commission received a Petition to intervene from the South Dakota 
Telecommunications Association (SDTA). At its July 23, !2002, meeting, the Commission 
granted intervention to SDTA. 

On January 17,2003, the Commission received a letter from FiberCorn requesting 
that its Petition be withdrawn. 

At Its regularly scheduled March 18,2003, meeting; the Commission considered this 
m&er. The Cornmission has jurisdiction aver this matter pursuant to SDCL Chapter 69- 
31, specifically 4931-76, 49-37 -77, 49-51 -81 and 48-31 185, and ARSD 20: 10:01 :yl and 
20:10:32:11, The Commissim found that FiberCom's request to withdraw its filing is 
reasonable and closed the docket. It is therefore 

ORDERED, that FiberCom shall be permitted to wjthdraw its filing, and it is further 

ORDERED, that this docket is closed. 



CERTIFICATE OF SERVICE 

(OFFICIAL SEAL) 

P&k&, - 
ROBERT K. SAHR, Chairman 

G Y SON, Commissioner 
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South Dakota Public Utilities Commission Meeting 
Wednesday, November 20,2002; 10:OO A.M. - 12:OO P.M. 
State Capitol Building, Room 412 
Pierre, South Dakota 

MINUTES OF THE COMMISSION MEETING 

MORNING SESSION 

Chairman Jim Burg called the meeting to order. Also present were Commissioner Pam Nelson; Commissioner 
Bob Sahr; Executive Director Debra Elofson; Commission Advisor Greg Rislov; Commission Counsel John J. 
Smith; Commission Attorney Rolayne Ailts Wiest; Staff Attorney Karen Cremer; Staff Analysts Harlan Best, Dave 
Jacobson, Heather Forney, Keith Senger, and Michele Farris; and Administrative Secretary Mary Giddings. 

Also present were Rich Coit, SD Telecommunications Association; and Cheri McComsey Wittler, court reporter. 

Joining the meeting by telephone were Talbot Wieczorek and Jim Blundell, Western Wireless; Colleen Sevold, 
Larry Toll, Mary Hobson and Tim Goodwin, Qwest Corporation; Joe Schuele, Martin Group; Marv Sorensen and 
Jean Calligan, MidAmerican Energy Company; Mary Lohnes, Midcontinent Communications; Janet Browne, 
AT&T; Linn Evans, Black Hills FiberCom; and Robert A. Fogg, Jr., complainant. 

Administration 

I. APPROVAL OF THE MINUTES OF THE COMMISSION MEETING HELD ON OCTOBER 17,2002. (Staff: 
Mary Giddings.) 

Chairman Burg moved to  approve the minutes of the October 17,2002, Commission meeting. 
Commissioner Nelson seconded and Commissioner Sahr concurred. Motion passed 3-0. 

Consumer Issues 

I. STATUS REPORT ON CONSUMER UTILITY INQUIRIES AND COMPLAINTS RECENTLY RECEIVED BY 
THE COMMISSION. (Consumer Affairs: Mary Healy.) 

Ms. Cremer presented an update on inquiries and complaints received since the last Commission 
meeting. 

2. IN THE MATTER OF DISMISSING DOCKETS CT01-047; CT02-026; CT02-030; 

CT01-047 IN THE MATTER OF THE COMPLAINT FILED BY MlLLENNlALlMK D/B/A DAKOTA 
INTERNET, SIOUX FALLS, SOUTH DAKOTA, AGAINST QWEST CORPORATION REGARDING 
BILLING AND SERVICE QUALITY ISSUES. (Staff Analyst: Mary Healy, Staff Attorney: Karen 
Cremer.) 

CT02-026 IN THE MATTER OF THE COMPLAINT FILED BY JUDY CALLAWAY ON BEHALF OF MIDWEST 
TIRE AND MUFFLER, INC., RAPID CITY, SOUTH DAKOTA, AGAINST MCLEODUSA 
TELECOMMUNICATIONS SERVICES, INC. REGARDING POOR QUALITY OF CUSTOMER SERVICE, 
FAILURE TO TRANSFER SERVICE TO NEW CARRIER AND DISPUTED BILLING. (Staff Analyst: Mary 
Healy, Staff Attorney: Karen Cremer.) 

CT02-030 IN THE MATTER OF THE COMPLAINT FILED BY JEANE'ITE STEARNS ON BEHALF 
OF LANGE & SPEIDEL BOOKKEEPING &TAX SERVICE, BELLE FOURCHE, SOUTH DAKOTA, 
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AGAINST QWEST CORPORATION REGARDING BILLING. (Staff Analyst: Mary Healy, Staff 
Attorney: Karen Cremer.) 

Chairman Burg moved to dismiss the complaints and close the dockets in  CT01-047, CT02-026, and CT02- 
030. Commissioner Nelson seconded and Commissioner Sahr concurred. Motion passed 3-0. 

3. CT02-021 IN THE MATTER OF THE COMPLAINT FILED BY CHRISTOPHER A. CUTLER ON BEHALF OF 
RECREATIONAL ADVENTURES CO., HILL CITY, SOUTH DAKOTA, AGAINST AT&T COMMUNICATIONS 
OF THE MIDWEST, INC. REGARDING FAILURE TO PROVIDE SERVICE. (Staff Analyst: Mary Healy, Staff 
Attorney: Karen Cremer.) 

Ms. Cremer recommended that action be deferred to the December 2002 Commission meeting. 
Action was deferred. 

4. CT02-032 CT02-032 IN THE MATTER OF THE COMPLAINT FILED BY ROBERT A. FOGG, JR., MARTIN, 
SOUTH DAKOTA, AGAINST CELLULARONE REGARDING BILLING. (Staff Analyst: Mary Healy, Staff 
Attorney: Karen Cremer.) 

Talbot Wieczorek, representing CellularOne/Western Wireless, argued that there were no genuine 
issues as to any material facts in the case and requested that the summary judgement be approved. 

Chairman Burg moved that the Commission take under advisement the decision on the motion of 
CellularOne for a Summary Judgement with the time and place to be noticed to the parties. Commissioner 
Sahr seconded and Commissioner Nelson concurred. Motion passed 3-0. 

5. CT02-033 IN THE MATTER OF THE COMPLAINT FILED BY DENISE HAERTER, SIOUX FALLS, SOUTH 
DAKOTA, AGAINST MCIWORLDCOM AND QWEST CORPORATION REGARDING UNAUTHORIZED 
SWITCHING OF SERVICES. (Consumer Affairs: Mary Healy, Attorney: Karen Cremer.) 

Ms. Cremer recommended that MCl's motion to dismiss be granted noting that Qwest agreed that a 
clerical error had been made. 

Commissioner Nelson moved to grant MCl's motion to dismiss. Commissioner Sahr seconded and 
Chairman Burg concurred. Motion passed 3-0. 

Telecommunications 

1. TC98-146 IN THE MATTER OF THE FILING BY GCC LICENSE CORPORATION FOR DESIGNATION AS 
AN EiiGiBLE TELECOMMUNiCATiONS CARRIER. (Staff Analyst: Harlan Best, Staff Attorney: Karen 
Cremer.) 

Ms. Wiest recommended a procedural schedule as follows: Changes made and submitted by 
December 2,2002; comments by SDTA and Staff by December 12,2002; reply comments by 
Western Wireless due December 17; and put on the agenda for the December 19, 2002, 
Commission meeting. Ms. Cremer noted that Staff and Western Wireless are working on 
recommended changes. Chairman Burg recommended that the procedural schedule recommended 
by Ms. Wiest be followed. No action was taken. 

2. TC01-165 IN THE MATTER OF THE ANALYSIS INTO QWEST CORPORATION'S COMPLIANCE WITH 
SECTION 271(C) OF THE TELECOMMUNICATIONS ACT OF 1996. (Staff Analyst: Harlan Best, Staff 
Attorney: Karen Cremer.) 

Chairman Burg stated that reopening the record at this point would accomplish very little. Moreover, 
scheduling another hearing and briefing schedule would most likely significantly delay this 
proceeding. The Commission as well as AT&T will have an opportunity to comment before the FCC 
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concerning Qwest's new section 272 affiliate. Chairman Burg also stated that acceptance of PO-20 
on an interim basis does not eliminate the opportunity to make changes to this PID during the six- 
month review. 

Chairman Burg moved to deny AT&T's motion to reopen and supplement the record. Commissioner 
Nelson seconded and Commissioner Sahr concurred. Motion passed 3-0. 

Chairman Burg moved to grant Qwest's request and accept PID PO-20 on an interim basis. 
Commissioner Sahr seconded and Commissioner Nelson concurred. Motion passed 3-0. 

Chairman Burg moved that the Commission find that since Qwest has just recently formed a new section 
272 affiliate, the details of which are not in the record before the Commission, the Commission should 
make no recommendation to the FCC on this issue. Commissioner Sahr seconded and Commissioner 
Nelson concurred. Motion passed 3-0. 

Chairman Burg moved that the Commission find that when the results of the ROC OSS test and Qwest's 
commercial performance data are reviewed in their entirety, Qwest has demonstrated that it has 
substantially met the statutory and FCC standards concerning OSS. Commissioner Sahr seconded and 
Commissioner Nelson concurred. Motion passed 3-0. 

Chairman Burn moved that the Commission find that in order for this Commission to find that Qwest's 
entry into the  inter^^^^ market is in the public interest, Qwest shall make the following changes to its 
QPAP: 
1) Qwest shall remove the cap on payments to others under the QPAP; 
2) Qwest shall remove the Tier 2 payment triggers and Tier 2 payments will apply in any individual month; 

3) Qwest shall remove the cap on payment escalation; 
4) Qwest shall delete line four of section 11.3.2 relating to disbursements from the South Dakota 
Discretionary Fund in order to be consistent with section 7.5; 
5) Qwest shall eliminate the requirement in section 11.3 regarding the appointment of a person to 
administer the Fund; 
6) In section 2.1 . I ,  Qwest shall change the phrase "established by the state regulatory commission" to 
"administered by the state regulatory commission;" 
7) Qwest shall remove the 100% cap for interval measures; 
8) Qwest shall submit its summary format for bill credits; 
9) Qwest shall change its audit provisions to the language provided in the Commission's written order 
and make any corresponding revisions to section 11; 
10) Qwest shall change its dispute resolution language to provide that the Commission shall resolve 
disputes; 
11) Qwest shall change its six month review provisions to the language provided in the Commission's 
written order; 
12) Qwest shall change its offset provision to the language as adopted in North Dakota; 
13) Qwest shall delete section 17.0 which states that the QPAP is a voluntary offer; 
14) Qwest shall revise section 16.6 to provide that Qwest may petition the Commission to phase out the 
QPAP if i t exits the interLATA market or its section 272 affiliate is eliminated; 
15) Qwest shall add a provision prohibiting Qwest from recovering QPAP payments from increased rates; 

16) Qwest shall add a provision regarding successor language; 
17) Qwest shall submit its proposed model amendment for CLECs that incorporates the QPAP into a 
CLEC interconnection agreement; 
18) Qwest shall provide payment estimates prior to any section 271 approval. 
Commissioner Sahr seconded and Commissioner Nelson concurred. Motion passed 3-0. 

Natural Gas 
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1. NG02-008 IN THE MATTER OF THE APPLICATION BY MIDAMERICAN ENERGY COMPANY FOR 
REVISION OF ITS NATURAL GAS TRANSPORTATION TARIFFS. (Staff Analyst : Dave Jacobson, Staff 
Attorney: Kelly Frazier) 

Jean Calligan, representing MidAmerican Energy Company, explained the revision of its Natural 
Gas Transportation Tariff and answered Commission questions. Mr. Jacobson recommended that 
the revisions be approved with an effective date of December 1,2002. 

Chairman Burg moved to approve MidAmerican's tariff sheets with an effective date of December 1,2002. 
Commissioner Nelson seconded and Commissioner Sahr concurred. Motion passed 3-0. 

Meeting adjourned until 1 :30 p.m. 

South Dakota Public Utilities Commission Meeting 
Wednesday, November 20,2002; 1 :30 P.M. 
State Capitol Building, Room 412 
Pierre, South Dakota 

MINUTES OF THE COMMISSION MEETING 

AFTERNOON SESSION 

Chairman Jim Burg called the meeting to order. Also present were Commissioner Pam Nelson; Commissioner 
Bob Sahr; Executive Director Debra Elofson; Commission Advisor Greg Rislov; 
Commission Counsel John J. Smith; Commission Attorney Rolayne Ailts Wiest; Staff Attorneys Karen Cremer and 
Kelly Frazier; Staff Analysts Harlan Best, Dave Jacobson, Heather Forney, Keith Senger, and Michele Farris; 
TransportationMarehouse Director Bob Knadle; and Administrative Secretary Mary Giddings. 

Also present were Jim Wilcox and Dave Hageman, Xcel Energy; Rich Coit, SD Telecommunications Association; 
Tom Harmon and Dlck Howard, SD Association of County Commissioners; and Cheri McComsey Wittler, court 
reporter. 

Joining the meeting by telephone were Colleen Sevold and Jeff Carmon, Qwest Corporation; Joe Schuele, Martin 
Group; Kent Larson, Xcel Energy; Gale Fisher, Fisher Law Firm; Mary Lohnes, Midcontinent Communications; 
Karen Huizenga, Dave Blomquist and Kristi Holm, MidAmerican Energy Company; Linn Evans, Black Hills 
FiberCom; Doug Eidahl, James Valley CooperativeINorthern Valley Communications; Jim Billion, Brown County 
State's Attorney Office; Don Phillips, Pennington County 91 1; Gary Colwell, Minnehaha County and the City of 
Sioux Falls; and Roslyn Bullion, complainant. 

Consumer Issues 

1. CN02-001 In the Matter of the Complaint filed by Roslyn Bullion, Dell Rapids, South Dakota, against 
MidAmerican Energy Company Regarding a Billing Dispute. (Staff Analyst: Mary Healy Staff Attorney: 
Kelly Frazier.) 

Gale Fischer, representing Roslyn Bullion, requested that the additional evidence submitted by Ms. 
Bullion be admitted as evidence. Kristi Holm, representing MidAmerican Energy Company, argued 
that the new testimony should not be allowed. Mr. Frazier noted that the Commission closed 
evidence at the end of the hearing but stated that he had no objection to admitting the evidence 
from Ms. Bullion. 

Chairman Burg moved that the additional factual evidence submitted by both parties following the 
October 15,2002, hearing on this matter should not be admitted into evidence in the case and that the 
evidentiary record in this case be limited to the evidence presented and admitted at the hearing. This 
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ruling would exclude from evidence MidAmerican Energy Company's Exhibit 2 to its Post-Hearing Brief 
and those portions of Complainant's post-hearing submittals that contain new factual written testimony. 
Those portions of Complainant's post-hearing submittals that constitute argument as to the evidence 
received at the hearing shall be considered as closing argument. Commissioner Nelson seconded and 
Commissioner Sahr concurred. Motion passed 3-0. 

Chairman Burg moved that the Commission find and conclude that Complainant had the burden of 
proving the issues raised by the complaint, that the evidence does not support finding in favor of the 
Complainant on any of the seven issues raised by the complaint and that a preponderance of the 
evidence supports finding for MidAmerican Energy Company. He further moved that the Commission 
decide in favor of MidAmerican Energy Company on all seven issues raised by Complainant's complaint 
and that the Commission issue Findings of Fact, Conclusions of Law and Final Decision so reflecting. 
Commissioner Nelson seconded and Commissioner Sahr concurred. Motion passed 3-0. 

Telecommunications 

1. TC02-041 IN THE MATTER OF THE APPLICATION OF EPHONE TELECOM, INC. FOR A CERTIFICATE OF 
AUTHORITY TO PROVIDE INTEREXCHANGE TELECOMMUNICATIONS SERVICES IN SOUTH DAKOTA. 
(Staff Analyst: Michele Farris, Staff Attorney: Kelly Frazier.) 

Ms. Farris noted that the application for a Certificate of Authority had been withdrawn and 
recommended that the docket be closed. 

Chairman Burg moved to allow ePHONE Telecom, Inc. to withdraw its application for a Certificate of 
Authority and he further moved to close the docket. Commissioner Nelson seconded and Commissioner 
Sahr concurred. Motion passed 3-0. 

2. TC02-056 IN THE MATTER OF THE FILING FOR APPROVAL OF AN AGREEMENT FOR TERMS AND 
CONDITIONS FOR INTERCONNECTION, UNBUNDLED NETWORK ELEMENTS, ANCILLARY SERVICES 
AND RESALE OF TELECOMMUNICATIONS SERVICES BETWEEN QWEST CORPORATION AND NOW 
COMMUNICATIONS OF SOUTH DAKOTA, INC. (Staff Attorney: Kelly Frazier.) 

Mr. Frazier recommended that the interconnection agreement be approved. 

Commissioner Nelson moved to approve the interconnection agreement. Chairman Burg seconded and 
Commissioner Sahr concurred. Motion passed 3-0. 

3. TC02-057 IN THE MATTER OF THE APPLICATION OF ICG TELECOM GROUP, INC. FOR A CERTIFICATE 
OF AUTHORITY TO PROVIDE LOCAL EXCHANGE SERVICES IN SOUTH DAKOTA. (Staff Analyst: Michele 
Farris, Staff Attorney: Kelly Frazier.) 

Ms. Farris recommended that ICG Telecom Group, Inc. be granted a Certificate of Authority subject 
to a continuous $25,000 surety bond and subject to rural safeguards. 

Commissioner Nelson moved to grant ICG Telecom Group, Inc. a Certificate of Authority subject to a 
continuous $25,000 surety bond and subject to rural safeguards. Chairman Burg seconded and 
Commissioner Sahr concurred. Motion passed 3-0. 

4. TC02-084 TC02-084 IN THE MATTER OF THE PETITION OF BLACK HILLS FIBERCOM, L.L.C. FOR A 
DECLARATORY RULING REGARDING ARSD 20:10:32:11 AND ALTERNATIVE PETITION FOR APPROVAL 
OF AN AMENDMENT TO BLACK HILLS FIBERCOM, L.L.C.'S LOCAL CALLING AREA PURSUANT TO 
ARSD 20:l O:32:ll. (Staff Attorney: Rolayne Wiest) 

Linn Evans, representing Black Hills Fibercorn, L.L.C. (FiberCom), explained its application and 
requested a hearing. Rich Coit, representing SD Telecommunications Association, having been 
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granted intervention, stated its position and concerns. Ms. Wiest stated that Staff believes that 
FiberCom does need approval. 

Chairman Burg moved that the Commission find that FiberCom does need approval and a hearing date 
will be set at a later time. Commissioner Nelson seconded and Commissioner Sahr concurred. Motion 
passed 3-0. 

5. TC02-092 IN THE MATTER OF THE APPLICATION OF AIRNEX COMMUNICATIONS, INC. FOR A 
CERTIFICATE OF AUTHORITY TO PROVIDE INTEREXCHANGE TELECOMMUNICATIONS SERVICES IN 
SOUTH DAKOTA. (Staff Analyst: Dave Jacobson, Staff Attorney: Karen Cremer.) 

Mr. Jacobson recommended that Airnex Communications, Inc. be granted a Certificate of Authority 
with restrictions from offering prepaid calling cards, accepting advance payments or customer 
deposits. 

Commissioner Nelson moved to grant a Certificate of Authority to Airnex Communications, Inc. with 
restrictions from offering prepaid calling cards, accepting advance payments or customer deposits. 
Commissioner Sahr seconded and Chairman Burg concurred. Motion passed 3-0. 

6. TC02-110 IN THE MATTER OF THE FILING FOR APPROVAL OF TRANSFER OF CERTIFICATE OF 
AUTHORITY FROM PREMIERE COMMUNICATIONS, INC. TO VOICECOM TELECOMMUNICATIONS, LLC. 
(Staff Analyst: Keith Senger, Staff Attorney: Kelly Frazier.) 

Mr. Senger recommended that action be deferred. Action was deferred. 

7. TC02-160 IN THE MATTER OF THE APPLICATION OF ALL-STAR ACQUISITION CORPORATION FOR A 
CERTIFICATE OF AUTHORITY TO PROVIDE INTEREXCHANGE TELECOMMUNICATIONS SERVICES IN 
SOUTH DAKOTA. (Staff Analyst: Michele Farris, Staff Attorney: Kelly Frazier.) 

Ms. Farris recommended that All-star Acquisition Corporation be granted a Certificate of Authority 
with a waiver of ARSD 20:10:24:02(08) and with restrictions from offering prepaid calling cards, 
accepting advance payments or customer deposits. 

Chairman Burg moved to grant a Certificate of Authority to All-star Acquisition with a waiver of ARSD 
20:10:24:02(08) and with restrictions from offering prepaid calling cards, accepting advance payments or 
customer deposits. Commissioner Nelson seconded and Commissioner Sahr concurred. Motion passed 3- 
0. 

8. TC02-163 IN THE MATTER OF THE APPLICATION OF BUYERS UNITED INC. FOR A CERTIFICATE OF 
AUTHORITY TO PROVIDE INTEREXCHANGE TELECOMMUNICATIONS SERVICES IN SOUTH DAKOTA. 
(Staff Analyst: Michele Farris, Staff Attorney: Kelly Frazier.) 

Ms. Farris recommended that Buyers United Inc. be granted a Certificate of Authority with 
restrictions from offering prepaid calling cards, accepting advance payments or customer deposits 
and with an effective date of November 22,2002. 

Commissioner Nelson moved to grant a Certificate of Authority to Buyers United Inc. with the restrictions 
from offering prepaid calling cards, accepting advance payments or customer deposits and with an 
effective date of November 22,2002. Commissioner Sahr seconded and Chairman Burg concurred. Motion 
passed 3-0. 
9. TC02-168 IN THE MATTER OF THE FILING FOR APPROVAL OF AN AMENDMENT TO AN 
INTERCONNECTION AGREEMENT BETWEEN MCLEODUSA TELECOM DEVELOPMENT, INC. FlKlA 
DAKOTA TELECOM, INC. AND PRAIRIEWAVE TELECOMMUNICATIONS, INC. AND QWEST 
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CORPORATION FlKlA U S WEST COMMUNICATIONS, INC. (Staff Attorney: Kelly Frazier.) 

Mr. Frazier recommended that the transfer be approved. 

Chairman Burg moved to approve the transfer of the Interconnection Agreement. Commissioner Sahr 
seconded and Commissioner Nelson concurred. Motion passed 3-0. 

10. TC02-170 IN THE MATTER OF THE FILING BY NORTHERN VALLEY COMMUNICATION FOR AN 
EXEMPTION FROM DEVELOPING COMPANY SPECIFIC COST-BASED SWITCHED ACCESS RATES. (Staff 
Analyst: Heather Forney, Staff Attorney: Karen Cremer.) 

Ms. Forney recommended that the exemption extension be approved with a three-year time limit to either file 
cost-based rates or file a petition to continue the exemption. 

Chairman Burg moved to approve the exemption extension with a three-year time limit to either file cost- 
based rates or petition to  continue the exemption. Commissioner Nelson seconded and Commissioner 
Sahr concurred. Motion passed 3-0. 

11. TC02-174 IN THE MATTER OF THE FILING BY QWEST CORPORATION FOR APPROVAL OF 
REVISIONS TO ITS EXCHANGE AND NETWORK SERVICES TARIFF. (Staff Analyst: Heather Forney, Staff 
Attorney: Karen Cremer.) 

Don Phillips, Pennington County 91 1, explained the intervention. Tom Harmon, representing the SD 
Association of County Commissioners, and Jim Billion, Brown County State's Attorney, explained 
their respective interventions. Ms. Cremer recommended that intervention be granted to Brown 
County, Pennington County, Minnehaha County, the City of Sioux Falls, and the SD Association of 
County Commissioners. 

Chairman Burg moved to grant intervention to Brown County, Pennington County, Minnehaha County, the 
City of Sioux Falls, and the SD Association of County Commissioners. Commissioner Sahr seconded and 
Commissioner Nelson concurred. Motion passed 3-0. 

12. TC02-175 IN THE MATTER OF THE APPLICATION OF INTELECALL COMMUNICATIONS, INC. FOR A 
CERTlFlCATE OF AUTHORITY TO PROVIDE INTEREXCHANGE TELECOMMUNICATIONS SERVICES IN 
SOUTH DAKOTA. (Staff Analyst: Keith Senger, Staff Attorney: Kelly Frazier.) 

Mr. Senger recommended that lnielecall Communications, lnc. be granted a Certificate of Auihority 
with a waiver of ARSD 20:10:24:02(08); with restrictions from offering prepaid calling cards, 
accepting advance payments or customer deposits; and with an effective date of December 31, 
2002. 

Commissioner Nelson moved to grant lntelecall Communications, Inc. a Certificate of Authority with a 
waiver of ARSD 20:10:24:02(08); with restrictions from offering prepaid calling cards, accepting advance 
payments or customer deposits; and with an effective date of December 31,2002. Chairman Burg 
seconded and Commissioner Sahr concurred. Motion passed 3-0. 

13. TC02-177 IN THE MATTER OF THE FILING BY MIDCONTINENT COMMUNICATIONS, INC. FOR 
APPROVAL OF ITS INTRASTATE SWITCHED ACCESS TARIFF AND FOR AN EXEMPTION FROM 
DEVELOPING COMPANY SPECIFIC COST-BASED SWITCHED ACCESS RATES. (Staff Analyst: Heather 
Forney, Staff Attorney: Karen Cremer.) 

Ms. Forney recommended that Midcontinent Communications, Inc. be granted waivers of ARSD 
20:10:27:11 and ARSD 20:10:27:12 with a three-year time limit to either file cost-based rates or file 
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Chairman Burg moved to grant Midcontinent Communications, Inc. waivers of ARSD 20:10:27:11 and 
ARSD 20:10:27:12 with a three-year time limit to either file cost-based rates or file a petition to continue 
the exemption. Chairman Burg also moved to approve revised switched access rates. Motion passed 3-0. 

Electric 

1. EL02-019 IN THE MATTER OF THE FILING BY XCEL ENERGY FOR APPROVAL OF ITS 2001 ECONOMIC 
DEVELOPMENT ANNUAL REPORT AND 2002 ECONOMIC DEVELOPMENT PLAN. (Staff Analyst: Heather 
Forney, Staff Attorney: Kelly Frazier.) 

Jim Wilcox, representing Xcel Energy, explained the report. Ms. Forney recommended that the 2001 
economic development report and 2002 budget be approved. 

Commissioner Nelson dissented, stating "Xcel Energy (Xcel) first filed these economic development 
plans five years before I took office. I understand the economic development plan blueprint was 
developed during settlement between our staff and employees of Northern States Power Company, 
Xcel's predecessor. Rate payers and utility would each contribute $50,000 annually; the utility would 
develop a plan to spend the money; and this Commission would get its say through an approval 
process. The idea was that economic development would be a benefit for both customer and 
company. The Commission subsequently approved the settlement, and annual filings have been 
made. 
I have approved past filings of these plans. I believe these plans can be a beneficial tool. The trick is 
to transform the money into an economic development tool. We have seen Xcel offer a variety of 
programs designed to do just that. I understand some may have yielded more immediate returns 
than others, and I understand how some projects require a longer-term view as benefits may be 
difficult to measure. One must keep an open, imaginative mind and one must exhibit a degree of 
patience with results. 
Last year we approved a plan that gave Xcel wide spending latitude for the bulk of the money. Over 
60% was in a 'pot' dubbed the 'Economic Assistance Program.' We relied on Xcel's discretion to 
appropriately ladle the cash out of the pot and into the hands of worthy economic causes. 
My dissent arises because I think at least some of the cash was 'ladled' to programs that have little, 
if any hope of economic development return. Specifically, I believe donating $5,000 to the SD Tech 
Summit is more appropriately labeled as a political contribution than an economic development 
contribution. Yes, these types of events have been funded in the past, with approval. There was 
some hope of benefit. I no longer see the value. I have neither seen nor heard of any concrete 
positive results from past summits. We learn from the past, and then we must act. My dissent from 
the majority approval does just that. I further recommend the percentage of discretionary economic 
funds, because it has grown so large, be kept under closer scrutiny by this Commission. It appears 
the reporting and approval process should be expanded to require Commission approval before 
large amounts are doled out from the fund." 

Chairman Burg moved to approve Xcel's 2001 economic development plan and 2002 economic 
development budget. Commissioner Sahr seconded and Commissioner Nelson dissented. Motion passed 
2-1. 

2. EL02-022 IN THE MATTER OF THE FILING BY MlDAMERlCAN ENERGY FOR APPROVAL OF 
DEPARTURE FROM ELECTRIC ENERGY ADJUSTMENT CLAUSE. (Staff Analyst: Dave Jacobson, Staff 
Attorney: Kelly Frazier.) 

Karen Huizenga, representing American Energy Company, explained the waiver. Mr. Jacobson 
recommended that the waiver be approved with the conditions that: 1) Approval of this request is a 
one time, case specific approval and any future deviation from filed EECA tariffs must be filed for 
and approved by the Commission before implementation. 2) The EECA currently tariffed is not 
changed by this approval. 3) No precedent is created by approval of this request. 4) MidAmerican 
shall agree and respond to reporting requirements as directed by Staff. 
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Chairman Burg moved to approve MidAmerican's request for a nonpermanent waiver of specific wording 
of MidAmerican's Electric Energy Cost Adjustment Tariff to permit flow through of capacity savings to 
customers with the conditions recommended by Staff. Commissioner Sahr seconded and Commissioner 
Nelson concurred. Motion passed 3-0. 

3. XCEL ELECTRIC RELIABILITY STUDY. (Commission Analyst: Greg Rislov.) 

Dave Hagemann, Xcel engineer, reported Xcel's response to the electric reliability study done by 
Power System Engineering (PSE). Kent Larson, representing Xcel, further explained improvements 
made. Chairman Burg, Commissioner Nelson and Mr. Rislov questioned the report and requested 
that Xcel provide answers to the study questions of reliability posed by PSE. This is to be done at a 
Commission meeting in December. Mr. Rislov will work with Xcel. 

Meeting adjourned. 

Mary R. Giddings 
Administrative Secretary 



IN THE MATTER OF THE PETITION OF 
BLACK HILLS FIBERCOM, L.L.C. FOR A 
DECLARATORY RULING REGARDING ARSD 
20:l O:32:l I AND ALTERNATIVE PETITION 
FOR APPROVAL OF AN AMENDMENT TO 
BLACK HILLS FIBERCOM, L.L.C.3 LOCAL 
CALLING AREA PURSUANT TO ARSD 
2O:lO:32:ll 

) ORDER FOR AND NOTICE 
) OF HEARING 
1 
) TC02-084 
) 
1 
) 
1 

On July 1, 2002, the Public Utilities Commission (Commission) received from Black 
Hills FiberCom, L.L.C. (FiberCom) a Petition for a Declaratory Ruling Regarding 
Application of ARSD 20:10:32:11 (Petition) and Alternative Petition for Approval of an 
Amendment to Black Hills FiberCom L.L.C.'s Local Calling Exchange Area Pursuant to 
ARSD 20:10:32:11 (Alternative Petition). In its Petition, FiberCom requests that the 
Commission find that FiberCom does not need to obtain Commission approval prior to 
FiberCom charging its customers for utilizing non-network ISP services through Rapid City 
telephone numbers attached to PRls purchased from Qwest. If the Commission 
determines that FiberCom must obtain approval, then FiberCom requests in its Alternative 
Petition that the Commission approve the proposed amendment to FiberCom's local calling 
plan. 

On July 3, 2002, the Commission electronically transmitted notice of the filing and 
the intervention deadline of July 11, 2002, to interested individuals and entities. On July 
11, 2002, the Commission received a Petition to Intervene from the South Dakota 
Telecommunications Association (SDTA). At its July 23, 2002, meeting, the Commission 
granted intervention to SDTA. 

The Commission has jurisdiction over this matter pursuant to SDCL Chapter 49-31, 
specifically 49-31-76, 49-31-77 , 49-31-81, and 49-31-85, and ARSD 20:10:01:34 and 
20: I O:32: 1 1. 

A hearing shall be held on January 24, 2003, beginning at 9:00 A.M., in the 
Governor's Inn Meeting Room, 700 West Sioux, Pierre, South Dakota. All persons 
testifying will be subject to cross-examination by the parties. 

The issue at the hearing is whether the proposed change to FiberCom's local calling 
area as set forth on pages 9 and 10 of the Alternative Petition should be approved 
pursuant to ARSD 20:10:32:11. 

The hearing shall be an adversary proceeding conducted pursuant to SDCL 
Chapter 1-26. All parties have the right to be present and to be represented by an 



attorney. These rights and other due process rights shall be forfeited if not exercised at 
the hearing. If you or your representative fail to appear at the time and place set for the 
hearing, the Final Decision will be based solely on the testimony and evidence provided, 
if any, during the hearing or a Final Decision may be issued by default pursuant to SDCL 
1-26-20. After the hearing, the Commission will consider all evidence and testimony that 
was presented at the hearing. The Commission will then enter Findings of Fact, 
Conclusions of Law, and a Final Decision regarding this matter. As a result of the hearing, 
the Commission shall determine whether the proposed change to FiberCom's local calling 
area as set forth on pages 9 and 10 of the Alternative Petition should be approved 
pursuant to ARSD 20:10:32:11. The Commission's Final Decision may be appealed by the 
parties to the state Circuit Court and the state Supreme Court as provided by law. It is 
therefore 

ORDERED, that a hearing shall be held at the time and place specified above on 
the issue of whether the proposed change to FiberCom's local calling area as set forth on 
pages 9 and 10 of the Alternative Petition should be approved pursuant to ARSD 
20: 1 O:32: 1 1. 

Pursuant to the Americans with Disabilities Act, this hearing is being held in a 
physically accessible location. Please contact the Public Utilities Commission at 1-800- 
332-1782 at least 48 hours prior to the hearing if you have special needs so arrangements 
can be made to accommodate you. 

Dated at Pierre, South Dakota, this 13th day of January, 2003. 

II CERTIFICATE OF SERVICE 

The undersigned hereby certifies that this 
document has been served today upon all parties of 
record in this docket, as listed on the docket service 
list, by facsimile or by first class mail, in properly 
addressed envelopes, with charges prepaid thereon. 

Date: 
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BY ORDER OF THE COMMISSION: 

JAMES A. BURG, Chairman 

GARY HANSON, Commissioner 

ROBERT K. SAHR, Commissioner 


