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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

In the Matter of the Complaint Filed by

Black Hills FiberCom, L.L.C., Rapid City, CT 03-154

South Dakota Against Qwest Corporation

Regarding Intrastate Switched Access QWEST'S ANSWER AND
Charges Applied to ISP-Bound Calls Which COUNTERCLATM

Complainant Claims is Interstate in Nature

Qwest Corporation (“Qwest”) responds and answers the Complaint dated October 29,
2003 ("the Complaint") of Black Hills FiberCom, LLC (“BHFC”) as set forth below. Qwest
generally denies all of the allegations contained in the Complaint, except as expressly and
specifically set forth in this Answer. For convenience of reference, Qwest’s responses are
numbered to correspond to each numbered paragraph of the Complaint.
Parties

1. Qwest lacks knowledge or information sufficient to form a belief as to the truth of
9 1 of the Complaint.

2. Qwest admits the allegations of § 2 of the Complaint.

3. Qwest admits the allegations of § 3 of the Complaint.
Jurisdiction
4. Qwest admits the South Dakota Public Utilities Commission (“Comimission”) has

approved intrastate tariffs for both Qwest and BHFC, but denies that this dispute is solely or
primarily related to such tariffs, and denies that this dispute is subject to the jurisdiction of this
Commission.

Rather, although the Complaint is not clear as to the legal theories underlying the relief it

seeks, the tenor of the Complaint and the relief BHFC seeks indicates their claim arises at least in
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part under the interconnection agreement between the parties, which is subject to a mandatory
arbitration clause.! Qwest does not by this answer intend to waive its right to compel arbitration.

Although Qwest disagrees, the Complaint claims (e.g. 9 10 of the Complaint) that the
disputed traffic is jurisdictionally interstate. The FCC may have jurisdiction, in the first instance,
to resolve the question of whether the disputed traffic is indeed interstate, before this
Commission may act.

Contemporaneously with the filing of this Answer Qwest has served discovery requests
narrowly targeted towards determining jurisdiction, which are attached as Exhibit A, and
identified as Qwest's Combined Requests for Admissions and Interrogatories (First Set).

Count One
Introduction

5. Qwest admits the allegations of § 5 of the Complaint.

6. Qwest denies the allegations of § 6 of the Complaint, for the reasons set forth in ¥
4 of Qwest’s Answer above.

7. Qwest admits that the parties disagree as to what charges apply to traffic
originated by BHFC customers who reside outside of Qwest’s local calling area in the Rapid
City area. Qwest denies that it has made any billing errors. Qwest admits that its intrastate
switched access tariff applies to the traffic in question, but denies that the Commission has the
jurisdiction to grant the relief BHFC seeks, as set forth in 4 4 of Qwest’s Answer above.

8. Qwest admits that it is Qwest’s position that it may charge any carrier intrastate
switched access rates consistent with its tariff for traffic initiated outside of a Qwest local calling

area but within the State of South Dakota and delivered to any Qwest customer within that local

' An excerpt of the parties’ interconnection agreement reflecting the agreed-to dispute resolution process is attached
as Exhibit B .
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calling area, including internet service providers (“ISPs”). This includes traffic initiated from
areas that are within BHFC’s local calling area for the Rapid City area but that are not within
Qwest’s Rapid City local calling area. Qwest also admits that BHFC appears to disagree.

0. Qwest denies the allegations of § 9 of the Complaint. “Bill and keep” has no
application to intrastate switched access charges, or to traffic that is initiated and delivered in
different local calling areas, but only to reciprocal compensation arrangements for traffic that is
initiated and completed within Qwest’s local calling areas as defined by the Commission, as set
forth in the interconnection agreement between the parties. To the extent that the
Interconnection agreement between the parties is relevant to or governs the outcome of this
dispute, then BHFC’s Complaint is subject to mandatory arbitration as set forth in 9 4 above.

10. Qwest denies the allegations of 10 of the Complaint. The interconnection
agreement between the parties is irrelevant to the determination of whether switched access rates
apply to the traffic in question. The interconnection agreement addresses only local traffic. The
traffic in question is not local traffic. Moreover, to the extent that the interconnection agreement
between the parties is relevant to or governs the outcome of this dispute, then BHFC’s Complaint
1s subject to mandatory arbitration as set forth in § 4 above.

Factual Background
The Parties’ Local Calling Area

11.  Qwest admits the allegations of § 11 of the Complaint.

12.  Qwest admits the allegations of § 12 of the Complaint.

13.  Qwest lacks knowledge or information sufficient to form a belief as to the truth of
the allegations of 4 13 of the Complaint.

14.  Qwest denies the allegations of § 14 of the Complaint.
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The Parties’ Initial Interconnection Agreement

15. Qwest admits the allegations of 15 of the Complaint. Qwest denies, however,
that any interconnection agreement between the parties is relevant to this dispute, and to the
extent that the current interconnection agreement is relevant to or governs the outcome of this
dispute, then BHFC’s Complaint is subject to mandatory arbitration as set forth in § 4 above.
FCC’s Orders Relative to ISP-Bound Traffic

16. Qwest admits that the FCC made certain rulings in Declaratory Ruling in the
Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of
1996, Inter-Carrier Compensation for ISP-Bound Traffic, CC Docket No. 96-98 (February 26,
1999) (the “FCC Declaratory Order”). BHFC’s allegations concerning the FCC Declaratory
Order are legal arguments that do not require a response, and the remaining allegations of § 16
are therefore denied.

Perhaps most importantly, however, the issue of whether traffic traveling between local
exchanges was subject to intrastate or interstate switched access charges was not before the FCC
in those proceedings, and was not addressed in the FCC Declaratory Order. Finally, it is
important to note that the FCC Declaratory Order was vacated by Bell Atlantic Telephone
Companies v. FCC, 206 F.3d 1 (DC Cir. 2000).

17.  Qwest incorporates its response to § 16 as its response to § 17 of the Complaint,
because 9§ 17 asserts only legal arguments that do not require a response.

18.  Qwest admits that the FCC made certain rulings in Order on Remand in the
Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of
1996, Inter-Carrier Compensation for ISP-Bound Traffic, CC Docket No. 96-98, (April 17,

2001) (the “Order on Remand’). BHFC’s allegations concerning the Order on Remand are legal
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arguments that do not require a response, and the remaining allegations of 4 18 are therefore
denied.

Perhaps most importantly, however, the issue of whether traffic traveling between local
exchanges was subject to intrastate or interstate switched access charges was not before the FCC
in those proceedings, and was not addressed in the Order on Remand. Finally, it is important to
note that the Order on Remand was reversed, though not vacated, by Worldcom, Inc. v. FCC,
288 F.3d 429 (DC Cir. 2002).

19. Qwest admits the terms of the Order on Remand provide for an effective date of
June 14, 2001.

Qwest’s Immediate Response to the FCC Orders

20. Qwest admits it requested the amendment of several CLECs’ interconnection
agreements, including BHFC’s interconnection agreements, shortly after the Order on Remand
was issued. Qwest denies the remaining allegations of § 20. Qwest denies, however, that any
interconnection agreement between the parties is relevant to this dispute, and to the extent that
the current interconnection agreement is relevant to or governs the outcome of this dispute, then
BHFC’s Complaint is subject to mandatory arbitration as set forth in 4 4 above.

September 2001 Amendment to Interconnection Agreement

21.  Qwest admits it entered into an amendment to the interconnection agreement
between BHFC and Qwest in September 2001. Qwest denies the remaining allegations of § 21
of the Complaint. Qwest further denies that any interconnection agreement between the parties
is relevant to this dispute, and to the extent that the current interconnection agreement is relevant
to or governs the outcome of this dispute, then BHFC’s Complaint is subject to mandatory

arbitration as set forth in 9 4 above.
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22. Qwest admits it entered into an amendment to the interconnection agreement
between BHFC and Qwest in September 2001. Qwest denies the remaining allegations of § 22
of the Complaint. Qwest further denies that any interconnection agreement between the parties
is relevant to this dispute, and to the extent that the current interconnection agreement is relevant
to or governs the outcome of this dispute, then BHFC’s Complaint is subject to mandatory
arbitration as set forth in § 4 above.

23. Qwest denies the allegations of § 23 of the Complaint. Qwest further denies that
any interconnection agreement between the parties is relevant to this dispute, and to the extent
that the current interconnection agreement is relevant to or governs the outcome of this dispute,
then BHFC’s Complaint is subject to mandatory arbitration as set forth in § 4 above.

August 2002 Amendment to Interconnection Agreement

24. Qwest admits that BHFC and Qwest entered into an amendment to their
interconnection agreement in August 2002. Qwest denies the remaining allegations of { 24 of
the Complaint. Qwest further denies that any interconnection agreement between the parties is
relevant to this dispute, and to the extent that the current interconnection agreement is relevant fo
or governs the outcome of this dispute, then BHFC’s Complaint is subject to mandatory
arbitration as set forth in g 4 above.

25. Qwest admits that BHFC and Qwest entered into an amendment of the current
interconnection agreement in August 2002. Qwest denies the remaining allegations of 4 24 of
the Complaint. Qwest further denies that any interconnection agreement between the parties is
relevant to this dispute, and to the extent that the current interconnection agreement is relevant to
or governs the outcome of this dispute, then BHFC’s Complaint is subject to mandatory

arbitration as set forth in 9 4 above.
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26. Qwest admits that the current interconnection agreement contains terms
concerning reciprocal compensation for local traffic. Qwest contends the Agreement speaks for
itself, and denies the remaining allegations of § 26 of the Complaint. Qwest agrees that BHFC
and Qwest entered into an amendment of their current interconnection agreement in August
2002. Qwest denies the remaining allegations of 4 24 of the Complaint. Qwest further denies
that any interconnection agreement between the parties is relevant to this dispute, and to the
extent that the current interconnection agreement is relevant to or governs the outcome of this
dispute, then BHFC’s Complaint is subject to mandatory arbitration as set forth in § 4 above.

217. Qwest admits sending the letter attached as Exhibit 2 to the Complaint in the
context of a dispute surrounding the parties’ then-effective interconnection agreement, but denies
all remaining allegations of § 27 of the Complaint. Qwest further denies that any interconnection
agreement between the parties is relevant to this dispute, and to the extent that the current
interconnection agreement is relevant to or governs the outcome of this dispute, then BHFC’s
Complaint is subject to mandatory arbitration as set forth in § 4 above.

28. Qwest admits it continues to invoice BHFC intrastate switched access rates on the
traffic in dispute, and that BHFC has paid much of these amounts. Qwest denies the remaining
allegations of | 28 of the Complaint.

29. Qwest denies the allegations of 4 29 of the Complaint.

30. Qwest denies the allegations of § 30 of the Complaint.

Attempts to Resolve Dispute
31.  Qwest admits the parties have engaged in settlement discussions prior to the filing

of this Complaint. Pursuant to Rule 408 of the South Dakota Rules of Evidence, Qwest will not
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comment further on these allegations, except to generally deny the remaining allegations of 9 31
of the Complaint.
Count Two

32.  Inresponse to BHFC’s restatement of its allegations, Qwest restates its responses
to § 9 1-31 of the Complaint.

33. Qwest denies the allegations of § 33 of the Complaint, which attempt to invoke
the contractual period of limitations as controlling in this proceeding. Qwest further denies that
any interconnection agreement between the parties is relevant to this dispute, and to the extent
that the current interconnection agreement is relevant to or governs the outcome of this dispute,

then BHFC’s Complaint is subject to mandatory arbitration as set forth in § 4 above.

DEFENSES

1. BHFC’s claims are subject to mandatory arbitration pursuant to the current
interconnection agreement, which provides that in § XIX(A) that “[a]ny controversy or claims
arising out of or relating to this Agreement or any breach hereof, shall be settled by arbitration in
accord with the Commercial Arbitration Rules of the American Arbitration Association
(“AAA”).” To the extent that this claim arises out of or is related to the current interconnection
agreement, this entire dispute must be settled by arbitration.

2. BHFC’s claims are barred by the filed rate doctrine.

3. BHFC’s claims are barred or limited by applicable statutes of limitation and

laches.

4, BHFC’s claims are barred by its unclean hands.

5. BHFC’s claims for a refund are beyond the Commission’s jurisdiction.

6. BHEFC's claims are barred by estoppel.
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QWEST’S COUNTERCLAIM RELATING TO THE QWEST ISP CHARGE
COUNTI

Assuming the Commission has jurisdiction over this dispute, Qwest brings this
counterclaim under SDCL 49-13 and the laws of South Dakota as a compulsory counterclaim
under SDCL 15-6-13(a).

1. At all times material, Qwest has valid existing contacts between Qwest and its
customers, including AOL.

2. Upon information and belief on May 31, 2002 BHFC initiated, without the
required Commission approval, a discriminatory, anti-competitive additional charge to its
customers who reside outside Qwest’s Rapid City calling area and initiate calls to ISPs served by
Qwest (the “Qwest ISP Charge”). The Qwest ISP Charge has damaged Qwest’s abﬂity to attract
and retain ISP customers in Rapid City, and establishes that BHFC has not been damaged or
mjured by Qwest’s application of intrastate switched access rates to the disputed traffic.

3. The Qwest ISP Charge was implemented without Commission approval. BHFC
initiated Docket TC02-084 for the express purpose of implementing the Qwest ISP Charge. A
copy of BHFC’s petition in TC02-084 is attached as Exhibit C. That petition asked the
Commission to declare that Commission approval was not required to implement the Qwest ISP
Charge, and if the Commission found that approval was required, asked the Commission to
approve the Qwest ISP Charge.

4. The issue of whether BHFC needed prior Commission approval was raised in the
Commission’s open meeting on November 20, 2002, as indicated in the minutes (a copy is
attached as Exhibit D) (emphasis in original):

Linn Evans, representing Black Hills FiberCom, L.L.C. (FiberCom), explained its
application and requested a hearing. Rich Coit, representing SD
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Telecommunications Association, having been granted intervention, stated its

position and concerns. Ms. Wiest stated that Staff believes that FiberCom does

need approval.

Chairman Burg moved that the Commission find that FiberCom does need

approval and a hearing date will be set at a later time. Commissioner Nelson

seconded and Commissioner Sahr concurred. Motion passed 3-0.

5. The Commission’s order dated January 13, 2003 (attached as Exhibit E) echoed
the finding that prior approval of the Qwest ISP charge was required:

The Commission has jurisdiction over this matter pursuant to SDCL Chapter 49-

31, specifically 49-31-76, 49-31-77, 49-31-81, and 49-31-85, and ARSD

20:10:01:34 and 20:10:32:11.

6. The Commission’s vote on November 20, 2002, combined with the recitation in
the January 13, 2003 order of these statutes and regulations (particularly ARSD 20:10:32:11,
which requires CLECs like BHFC to provide “no less than the same local calling area” to its
customers than Qwest provides, and requires Commission approval to offer a different local
calling area), clearly concludes that prior approval of the Qwest ISP Charge was required.

7. In response to the Commission’s November 20, 2002 vote and January 13, 2003
order, BHFC decided to withdraw its petition, but still instituted the Qwest ISP Charge.

8. Upon information and belief, BHFC does not apply any additional charge to calls
initiated by its customers who reside outside Qwest’s Rapid City calling area for initiating calls
to Qwest customers other than ISPs, or any type of BHFC customers regardless of location in the
Qwest or BHFC calling areas.

9. The imposition of the Qwest ISP Charge has damaged Qwest’s ability to attract
and retain ISP customers in Rapid City, and has led to decreased use of Qwest’s services, and
therefore decreased revenue, for Qwest’s ISP customers that remain.

10.  In addition, the Qwest ISP Charge creates improper, anticompetitive incentives

for Qwest’s ISP customers to migrate to BHFC.
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11. The Qwest ISP Charge violates SDCL 49-31-11 because it unjustly discriminated
against Qwest customers.

COUNTII

12. Qwest incorporates 4 1-11, inclusive, of Count I of Qwest's counterclaim.

13. The Qwest ISP Charge unjustifiably interfered with Qwest's contracts with
current and potential customers.

14.  As a result of BHFC’s tortious interference with Qwest’s existing and potential
contractual and business relationships with ISP customers, Qwest has been damaged in an
amount to be proved at the hearing.

COUNT III

15.  Qwest incorporates 7 1-14, inclusive, of Qwest's counterclaim.

16. BHFC was and is unjustly enriched by the Qwest ISP charge, in an unknown
amount to be established at the hearing.

WHEREFORE, Qwest respectfully requests that the Commission:

(1)  If BHFC’s claims relate to the current interconnection agreement, dismiss these
proceedings and issue an order compelling this matter to arbitration;

2) Deny all relief sought in BHFC’s Complaint;

3) Declare that BHFC’s ISP Charge is unjustly discriminatory and anti-competitive.

4) Require restitution of all amounts by which BHFC has been unjustly enriched as a
result of the imposition of the Qwest ISP Charge,

(5) Award, pursuant to Qwest's counterclaim, damages to Qwest for its injuries
resulting from the wrongful and willful imposition of the Qwest ISP Charge, and

6) Provide such other and further relief as the Commission deems just.
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Dated: November 17, 2003 /: z : %ié //
.v! é% e

Thomas J. Welk

BOYCE, GREENFIELD, PASHBY & WELK, L.L.P.
P.O. Box 5015

Sioux Falls, SD 57117-5015

Telephone: (605) 336-2424

Tim Goodwin, Senior Attorney
QWEST SERVICES CORPORATION
1801 California Street 47™ floor
Denver, CO 80202

ATTORNEYS FOR QWEST CORPORATION
CERTIFICATE OF SERVICE

I, Thomas J. Welk, do hereby certify that I am a member of the law firm of Boyce,
Greenfield, Pashby & Welk, L.L.P., and on the 17th day of November, 2003, true and correct
copies of Qwest's Answer and Counterclaim, with attached Exhibits A, B, C, D and E were
served, by United States first class mail, postage prepaid, on the following :
Kelly Frazier
South Dakota Public Utilities Commission
500 East Capitol
Pierre, SD 57501
Linden R. Evans
Black Hills Corporation
P.O. Box 1400
Rapid City, SD 57709
Marvin D. Truhe

P.O. Box 8112
Rapid City, SD 57709

Thomas J. Welk
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

CT O3-154
In the Matter of the Complaint Filed by
Black Hills FiberCom, L..L..C., Rapid City,
South Dakota Against Qwest Corporation QWEST'S COMBINED REQUESTS
Regarding Intrastate Switched Access FOR ADMISSIONS AND

Charges Applied to ISP-Bound Calls Which INTERROGATORIES (FIRST SET)
Complainant Claims is Interstate in Nature

TO: BLACKHILLS FIBERCOM, LLC AND ITS ATTORNEYS, LINDEN R. EVANS AND
MARVIN D. TRUHE:

Qwest Corporation (“Qwest”), pursuant to ARSD 20:10:01:22.02 and SDCL 15-6-36 and SDCL
15-6-33, serves the following requests for admissions and interrogatories upon Black Hills
FiberCom, LLC (“BHFC”) for answering within thirty (30) days of service:
Definitions

1. “Traffic in dispute” refers to traffic initiated by BHFC customers outside Qwest’s Rapid
City local calling area and delivered to an ISP customer of Qwest within Qwest’s Rapid City local
calling area.
2. “Current interconnection agreement” refers to the interconnection agreement between
BHFC and Qwest, approved by the South Dakota Public Utilities Commission in Docket TC98-2035,
as amended from time to time since its original approval.

Requests for Admission
Request for Admission 1:

Admit that the current dispute outlined in your Complaint in this docket arises out of the current

interconnection agreement. If you do not admit this request, state the reason why such admission

cannot be made.

EXHIBIT

A

tabbles®
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Request for Admission 2:

Admit that the traffic in dispute does not originate within Qwest’s local calling area for Rapid City
as defined by the South Dakota Public Utilities Commission (“Commission”). If you do not admit
this request, state the reason why such admission cannot be made.

Request for Admission 3:

Admit that if the traffic in dispute is not subject to Qwest’s intrastate switched access tariffs and
rates, then the traffic is subject to Qwest’s interstate switched access tariffs and rates. If you do not
admit this request, state the reason why such admission cannot be made.

Request for Admission 4:

Admit that the traffic in dispute is not originated and completed within the same local calling area

as is provided by Qwest for local calls. If you do not admit this request, state the reason why such

admission cannot be made.

Request for Admission 5:

Admit that the traffic in dispute is not local traffic within the meaning of the current interconnection
agreement. If you do not admit this request, state the reason why such admission cannot be made.
Request for Admission 6:

Admit that the disputed traffic is not subject to “bill and keep” under the current interconnection
agreement. If you do not admit this request, state the reason why such admission cannot be made.
Request for Admission 7:

Admit that the disputed traffic is not subject to any reciprocal compensation arrangement contained

in the current interconnection agreement. If you do not admit this request, state the reason why

such admission cannot be made.
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Request for Admission 8:
Admit that the current interconnection agreement requires arbitration of this dispute if the dispute
arises out of or relates to the current interconnection agreement. If you do not admit this request,
state the reason why such admission cannot be made.
Request for Admission 9:
Admit that you contend the disputed traffic is interstate traffic. If you do not admit this request,
state the reason why such admission cannot be made.
ADDITIONAL INTERROGATORIES
Interrogatory 1:
Where, relative to Qwest’s local calling area for Rapid City as defined by the South Dakota Public
Utilities Commission (“Commission”), is the traffic in dispute “completed” (as that term is used in
the definition of “local traffic” in the current interconnection agreement)?
Interrogatory 2:
(2 What is the appropriafe rate to be applied to the traffic in dispute?
(b)  What is the source for selecting that rate?
Interrogatory 3:
(a) Is the disputed traffic addressed under the current interconnection agreement?
(b) By what provisions?
(©) How is the disputed traffic classified under the current interconnection agreement?

Dated: November 17, 2003
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BOYCE, GREENFIELD, PASHBY & WELK, L.L.P.
P.O.Box 5015

Sioux Falls, SD 57117-5015

Telephone: (605) 336-2424

Tim Goodwin, Senior Attorney
QWEST SERVICES CORPORATION

1801 California Street 47™ floor
Denver, CO 80202

ATTORNEYS FOR QWEST CORPORATION
CERTIFICATE OF SERVICE

I, Thomas J. Welk, do hereby certify that I am a member of the law firm of Boyece,
Greenfield, Pashby & Welk, L.L.P., and on the 17th day of November, 2003, true and correct copies
of Qwest's Combined Requests for Admissions and Interrogatories (First Set) were served via
United States first class mail, postage prepaid, on the following :
Linden R. Evans
Black Hills Corporation
P.O. Box 1400
Rapid City, SD 57709
Marvin D. Truhe

P.O. Box 8112
Rapid City, SD 57709

Thomas J. Welk
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XIX. DISPUTE RESOLUTION AND BINDING ARBITRATION

The Parties agree that in the event of a default or violation hereunder, or for any dispute
arising under this Agreement or related agreements the Parties may have in connection
with this Agreement, the Parties shall first confer to discuss the dispute and seek
resolution prior to initiating any dispute resolution action, or before authorizing any public
statement about or authorizing disclosure of the nature of the dispute to any third party.
Such conference shall occur at least at the Vice President level for each Party. In the
case of USWC, its Vice President for Interconnection, or equivalent officer, shall
participate in the meet and confer meeting, and Black Hills' equivalent officer, shall
participate. In the event the Parties cannot resolve the dispute, they will employ the
following procedure:

A Any controversy or claims arising out of or relating to this Agreement or any
breach hereof, shall be settled by arbitration in accord with the Commercial
Arbitration Rules of the American Arbitration Association (“AAA”"). Such
arbitration shall be held in the State where the dispute arises or any other
location to which the Parties agree. Written notice of intent to arbitrate shall be
served on the opposing Party at least twenty (20) business days prior to the filing
of such notice at the appropriate AAA regional office.

B.. The Parties agree to request an expedited hearing before the AAA and, if the
AAA can arrange such, the hearing shall commence within sixty (60) days of the
filing of the arbitration claim. If the AAA is not able to arrange for the hearing to
be held within sixty (60) days of such filing, then the hearing shall commence on
the AAA's first available date thereafter, but within ninety (90) days of the original
filing of the arbitration claim. For disputes involving an alleged failure of a party
to adhere to performance standards, the arbitrator shall issue a decision on the
matter within ninety (90) days of the request for arbitration.

C. Each Party shall bear its own costs and attorneys’ fees, and the Parties shall
share equally the fees and expenses of the arbitrator.

D. The judgment upon the award rendered may be entered in the highest Court of

the forum capable of rendering such judgment, either State or Federal, having
jurisdiction and shall be deemed final and binding on both of the Parties.

EXHIBIT

B
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE PETITION OF
BLACK HILLS FIBERCOM, L.L.C,FOR A
DECLARATORY RULING REGARDING
ARSD § 20:10:32:11 ‘

)
)
)
)
)
and ) Docket TC02-
)
ALTERNATIVE PETITION FOR APPROVAL )
AN AMENDMENT TO BLACK HILLS )
FIBERCOM, L.L.C.’S LOCAL CALLING ARFA )
PURSUANT TO ARSD § 20:10:32:11 )

BLACK HILLS FIBERCOM, L.L.C.’S

PETITION FOR A DECLLARATORY RULING
REGARDING APPLICATION OF ARSD § 20:10:32:11

and

ALTERNATIVE PETITION FOR
APPROVAL OF AN AMENDMENT TO
BLACK HILLS FIBERCOM, £.1.C°5
T.OCAL CALLING EXCHANGE AREA
PURSUANT TO ARSD § 20:10:32:11

Pursuant 1o the provisions of SDCL § 1.26-15 and ARSD § 20:10:01:34, Black Hills
FiberCom, L.L.C. (“FiberCom”) of 809 Deadwood Avenue, Rapid City, South Dakota 57702,
hereby peitions the South Dakota Public Utilities Commission (“Commission”) for a
declaratory ruling as to the application of ARSD § 20:10:32:11 and, more specifically, whether

FiberCom must seck the approval of the Commission to amend its local calling plan

(“Petition™).

"EXHIBIT
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In the event the Commission declares that it must appr;ve FiberCom’s propaosed
amendment to its local calling plan, FiberCom hereby a]tcrnati?fel y petitions the Comymission for
approval of an aimendment to its local calling area pursuant to );RRSD § 20:10:32:11
(“Alternative Petition™).

In support of its Petition and Allernative Petition, Fiber:Com states and alleges as follows.

Introduetion '

FiberCom is 2 competitive local exchange carrier providing lelecommunications services
to residential and business customers in the Northern Black Hi Hs of South Dakota. FiberCom
provides a loeal calling area that is different from the incumbcr;t carrier, Qwest, FiberCom's
Commission-approved lacal calling area allows its customers to make toll frec tclephone calls
throughout FiberCom’s service area, including *voice™ calls anr.i “daia™ calls “off-network” to
Qwesl customers. Op, October 29, 1999, the Comnmission apprc;ved FiberCom’s local calling
exchange area in Docket No. TC99-056.

Approximately 400 FiberCom customers located in the Northern Black Hills are
accessing America On-Line’s (*AOL”) Internet services via Ripid City telephonc numbers as
part of Tntemet services that AOL is purchasing from the incumbent, Qwest? Consequently,
FiberCom currently pays intralL ATA charges (intrastate long di':stances charges) -- approximately
$0.05 per minute — to Qwest when FiberCom's customcts located outside of Rapid City cannect

to AOL or other similarly situated Internet Service Providers (“ISPs”) served by

telecommunication companies other than FiberCom. Currently; FiberCorn does not pass these

' *Offtnetwork” calls are calls rade from FiberCom's telephonc customers to partics (or 15Ps) scrved by
clecammnication companies ather than FiberCom, 2.g., Qwesl.

* Similay 1o Black Hills customeys thar use AOL, Black Hills customers utilize other ISP providers that are “oft-

network” and urilize PRIs purchased from Qwest However, the vast majority of the offenetwork ISP tralfie for
which Qwast invejcry Black Hills results from [SP wufie torminated vo AOL.

2
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charges on to its customers. The charges mcurred by FiberCorﬁ well exceed the revenue
FiberCorn reccives for the telecormmunications service provide%d to this group of 400 customers.
Currently, Qwest charges FiberCom imore than, $50,000 per tnonth for the minutes that this group
of 400 customers 1s connected 10 AOL or any other off-networlk ISP. This sum sigﬁiﬁcamly
cxceeds the income that FiberCom receives from these particular custorners.

Over the past several months, FiberCom has atterupted ;to work with Qwest to resolve
various ISP traffic issues, including the issue raised in this Peu':tion and Allernative Petjtion.
FiberCom's objective has been to determine a way to avoid the approximately $600,000 that
Qwest bills FiberCom cach year for this particular traffie. Qwést has insisted that there is
nothing that can be done in regard ta the charges and that such charges are required by its
Commission-approved fariff. Curiously, FiberCom very recently learned from AOL that AOL

" contracts with Qwest to provide the whalesale [ntermet services)f necessary Lo provide Internet
access for AOL's customers localed in western South Dukota. :Ccmse.quenlly, it now secms ¢lear
why Qwest has been unwilling 1o work with FiberCom in rmolﬁng this issue — Qwest,
unbeknownst 1o FiberCom until very recently, has significantly profited from FiberCom's
situation without disclosing the fact to FiberCom that Qwest is :;nntracted to be the facjlitating
ISP for AOL in Rapid City,

FibeyCom has been successfil in tnoving other ISPs to i:its network to avoid the
interl.ATA charges. However, to date, FiberCom has been uns@ccessful in causing AOL (or
Qwest) to purchase the PRIs necessary ro allow Northern Blaclﬂl' Hills customers access to AQOL
within the community that they are located,” Consequently, Fl'b:GICGm has determined it
* Attached hereto as Exbibit “1" is a June 4, 2002 letter from Black Hills ta AQL deseribing the issuc raised in this
Perition and requesting contact from AQL. On June 11, 2002, an AOL représentative contacted Black Hills;
hawever, 45 of the date of this filing AOL and Black Hills have not reached an sgrzement as to haw Black Hills may

awoid the Qweut intral ATA charges. AOL has asked Qwest 1o rovicw this simation on ite behalf. As of this filing
no contacts from Qwest have been received by I'iberCom. ,

3



cconomically neccssary to amend its local calling plan in relation to ISP traffic connecting to
AOL and other similarly situated “offenetwork” ISPs.* This action wil) in no way impact the

i
i

free voice telephong calling area, which is a comerstone of Fib:erCom’s business. Nor will ISP
(or data) traffic be impacted when FiberCom customers Lerminate to the FiberCom phone
numbers of ISPs utilizing PRIs and/or collocation scrvices conjnccted Lo FiberCorm’s neiwork.
Rather, the only impact wil result to data tralfic that terminaleis to PRIs of ISPs that are not

comected directly to FiberCom’s network.

FiberCom’s Petition for Declaratory Ruling
1. The Commission rule in question:

The pertinent Commission rule at issue is ARSD § 20:10:32:11, which provides as
fallows:

A telecommnunications company that is granted authority to offer
campetitive local exchange services in an area where the incumbent local
exchange carrier provides a certain loc¢al calling area may provide no less
than the same local calling arca to 1ts customers. Av, alternative provider
of local exchange services may, subject to commission approval, offer 2 -
different local calling area upon showing that it would not be contrary to
universal service, public safety and welfare, quality of service, and
consumer rights concerns. -

2. The facts and ¢ircumstances which sjve rise (o the issue to be answered by the

Commission are:

On May 20, 1999, pursuant to ARSD § 20:10:32:11, FiberCom filed with this
Commission in Dotket No. TC99-056, an “Application of Blar:ic Hills FiberCom, L.L.C. To

Offer A Different Local Calling Area Than That Which Is Provided By The Incumhent Local

* Black Hills has been notilying several of the “heavies” uscrs of AOL as to (his proceeding before the
Commission, A copy of the letter being majled 1o these customers is attached as Exhibit “2.” Mzny of the

“hedvicst” users are cornected to AQT. nearly full rime (or 24 hours per day), Black Hills {s currently paying Qwest
about $0.05 per minute for this ISP traffic.

4



Exchange Camer, U.S. West Consislent With ARSD 20:10:32@:11" (hereinafter “1999
Application™). A copy ofthe 1999 Application and, its exhibitis are altached as Exhibit “3.”

The 1999 Application sought the Commisgion's approv;al to provide extended area local
service (no toll calls) belween its customers and all ather Nortl*icm Black Hills customers,
including but not limited to U.S, West customers (now Qwest ¢ustomers), and FiberCom
customers, between the communities of Belle Fourche, Black Ié{awk, Deadwood, Iead,
Piedmont, Rapid City, Spearfish, Srurgis, St. Onge and Wlﬁtwimod, On Ocrober 29, 1999, the
Copamission entered is Order granting FiberCom approval to offer a different czalling area int
Docket No. TC99-056 (1999 Order™). A copy of the 1999 O:rder is attached as Exhibit “4,”

FiberCom proposes that its local calling plan be rcvised‘f to address vaice
tclecommunications services separately from duta communicaﬁions services. When FiberCom
proposed in 1959 its current local calling plam, it did so in response to market dernands to
pravide free voice conversations between parlies located in Ra;:n'd City and ather commumnities
within the Northern Black Hills, Significant data traffic was nat anticipated. However, now that
FiberCom has consrrucied its telecommunicarions network a.'ndiis serving over 20,000 cuslorgers
with more than 40,000 phone lines, it is experiencing intra exclr‘}ange waffic originated by
FiberCom customers and lerminated to Qwest-served ISPs that 3excc:eds 50% of the total month]y
minutes of use by al] of FiberCom’s customers (voice and data combined).

Although the Federal Communications Cammission hzs dctetmined that connections
made by customers to LSPs are “interstate” in nature, Qwest invoiecs FiberCom as if these calls
were “intrastate” long dislauce — approxjmately $0.05 per minute, The charges arc
predominantly refated to FiberCom customers in the Northern Black Hills connecting to AOL

(and other “olf-nctwork’ ISPs) on Qwest’s network {1 Rapid City. FiberCom’s monthly

payments to Qwest for AOL's (and other off-network ISPs) 400 Northern Black Hills customers
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exceed $50,000, with aboul 60% of the charges atmributed (o 60 “high-uge” customers. This
situation, coupled with the fact that FiberCom will not be paid 1eciprocal compensation by
Qwest for so-called ““local” calls that are ariginaled by Fibchéni‘s customers and terminared (o
Quwest’s ISP customers, has given rise (o FiberCom’s need to rovise its Jocal calling plan in this
limited nature. :

Approximately 400 of FiberCosm'’s current telephone ct.zls:am ers located in the Northern
Black Hlills arc accessing AOL and other off-ncrwerk ISPs th.rdugh Rapid City telephone
numbers attached ta PRIs purchased by AOL and other ISPs ﬁ‘b_nl Qwest. Tn fact, FibcrCom
vé,ry recently became aware thal AOL has contracted with qut%st to provide Internet access
gervices to AOL’s custorners that use Rapid City access numbefrs. Consequently, FiberCom is
paying intralLATA charges 1o Qwest when FiberCom custqmeris connect to AOL and other
similarly situated off-network ISPs. The approximately SSD,OUIO per month charges incurred by
FiberCom, well exceed the revenue FiberCom receives for the té:lcccmmunications scrvice
pravided to thesc customers.

FiberCom has been successful in tnoving other ISPs o ﬁs network so as to avoid the

interLATA charges fromn Qwest. However, to date, FiberCom has not been successful in cansing

~AOL 1o purchase the PRIs necessary to allow the group of customers to access AOL in Rapid

Cily without FiberCom incurring intralL ATA charges from Qwest. Cansequently, given the
economic impacl that FiberCosmi experiences due to the current iarrangcmenl, FiberCam has
determined it nccessary to amend its local calling plan in relatia.n to the Northern Black Hifls ISP
traffic connecling to off-network ISPs.

This action will revise the local calling area only as to data telecommunications o off-

nerwork telecommunication equipment, and will got impact voice telephonc calls in any way.

Moreaver, in sddition to FiberCom’s Intenel services, thete are at least eight ISPs currently

6 -
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connecled 1o FiberCom'’s network that provide Tnternet se:rvicg:s to the Norithern Black Hills
communities. Consequently, a broad range of choices are available to the approximate 400
custorners in regard to their ISP, including, of course, FiberCo;n.

FiberCom is sending lemters by Fedcral Bxpress to the ai:proximately 60 “high use” AOL
customers informing thermn of this poteprial change 1o Fibchon:n’s local calling plan, To date,
approximately 90 customers have recejved the Jeiter and 35 cu;lomers have had follow up
conversations with a rcpresentative of FiberCom. A sample copy of the letter mailed 1o these
customers Is aftached as Exhibit “1,” The letter informs the customer of FiberCom’s ecanomic
concern and provides that it is FiberCom’s intent to charge lon g distanice charges for the
custommer’s connections to ISPs that use Rapid City Lelephone r;;umbers. The purpose of the letter
is, of course, to provide plenty of notice to the possible change %a.nd to cncourage FiberCom’s
telephone custorners to consider altemative ISPs. The letter additionally encourages the
customer to cantact FiberCom with any questions they may ha\:re. FiberCom has received
inquiries from severai of these custorners. Fortunarely, these c;stomers have undetsioed the
situation and have cormmonly requested information as to how ihey might switch to a local
Internet seyvice provider. However, it is anricipated that some vi:ustcsmcrs will not be satisfied
with the proposed amendment to FiberCom’s lacal calling plan. Consequently, in addition io the
leter, FiberCom is also atternpting to telephone cach customer %0 35 to answer any questions and
further explain FiberCom’s economic sityation in this matter.

3. The precisc issve 10 he angwered by the Comxr:igig_n’s dccllggagqgl ) ruling:

FiberCom respect{ully requesis that the Commission pré»Vide a declaratory ruling as

the following issue:

Must FiberCom obtain the Commission’s approval, pursuant to the
provisions of ARSD § 20:10:32:11, prior to FiberCom charging its
custarners for utilizing non-network ISP services through Rapid
City tclephonc numbers attached to PRIs‘purchased from Qwest?

7
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Discussion

FiberCom respectfully submils that the issie presented in this matter relates solely to
FiberCom’s local calling plan, and consequently, the Commission’s 1999 spproval of
FiberCom’s local calling geographic area will not be amended in any way. FiberCom is

cormmitted to providing its customers with free local voice communications between the listed

comrunities of the Northemn Black Hills.
FiberCom seeks to amend only that portion of ils local calling plan that pertains to data

telecommiumcations traftic that is tenminated to off-network communication equipmnent. Of the

more than 20,000 FiberCom customers, approximately 400 cus:tomers (or 2%) will be impacted
by this excepiion to FiberCom’s local calling plan, ’

Furiher, because FiberComi seeles only to amend its lucz:d calling plan to create an
cxception to a plan that it has offcred over the past three years, and which continues to be a plan
that provides greater local services than the incumbent, Qwest, FibetCom respectfully submirs
that approval of the plan by the Commission is not required pursuant to ARSD § 20:10:32:11.

Moreover, FiberCom will continue to provide substanﬁeillly more than the minimum
lelecommunication services required pursuant to ARSD § 20:10:32:10, whuch states:

A telecommunications company providing local:exchange services shall,
at ninimum, make the following available to cach custamer:

(1) Access to the public switched netwark; ;

(2) Access to emergensy services such as 911 or enhanced 911;

(3) Access to a local dlrcctory and directory assxstance

(4) Access to operator services,

(5) Telecommunications relay service capahlhty Or Access necessary to
comply with state and federal regulations;

(6) Nonpublished scrvice upon written or verbalrequest of the customer;
and

(7) Access to interexchange services,
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FiberCom’s proposed amendment to ils local calling plan will not in any manner impact the
rminimum requirements that must be provided by telecommunications companies. Consequently,
FiberCom respectlully submits that it is not necessary that the Commission approve the proposed

!
amendment to FiberCom’s plan.

Alternative Petition for Approval Of An Amendment To Black Hills FiberCom, L.L.C.s
Local Calling Exchange Area Pursuant To ARSD § 20:10:32:11

Should the Commission defermine that FiberCom must obtain the approval of the
Commission prior to amending its lacal ealling plan, Fibchoni respéctfully requests that
the Commission alternalively determine that FiberCom's ameridment to its local calling
plan “orould not be contrary to univcrsal service, public safely and welfare, quality of
service, and consurmner rights concerns.” ARSD § 20:10:32:11.:

FiberCorn proposes the following definition for its new.]ocal calling area: FiberCom will
provide extended area service (no toll calls) for persc)n-to-perscén voice telecommunitalions
service for ils custorners to all olher customers, including but nibt limited to Qwest cusiomers,
and FiberCom custorners, between the communities of Belle Fourche, Black Hawk, Deadwood,
Lead, Piedi;nont, Rapid City, Spearfish, Sturgis, St. Onge, and Whitewood.

Data te]lecommunications scrvice calls, including calls l§o ISPs initiated by FiberCom’s
customers to partics s¢rved by telecommunications companies ;bthcr than FiberCom, will be
subject to a local calling area designed to match Qwest's offering. The local calling area for data
(elecomununications initialed by FiberCom customers o nun-FifbeICom customers is:

e Belle Fourche Aladdin, Wyomjn:g
Colony, Wyoming
Fruitdale, South Dakota
Nicland, South Dakota

e Black Hawk Box Elder, South Dalota

Ellsworth Air Force Basc, South Dakota
Hermosa, South Dakota

o



Deadwood

Lead

Piedmont

Rapid City

Spearfish

Sturgis
St. Onge

Whitewood

Hill City, South Dakota
Keystone, South Dakota
Piedmont, South Dakots
Rapid City, Snuﬂi Dakota

Beulah, Wyoming
Lead, South Dakota

. Spearfish, South Dakota

Whitewood, South Dakota

Beulah, Wyoming
Deadwaod, South Dakola
Spearfish, South Dakota
Whilewood, South Dakata

Black Hawk, Seuth Dakota

Box Elder, South Dakota

Ellsworth Afr Force Base, Soulth Dakota
Hermosa, South Dakota

Hill City, South Dakota

Keystone, South Dakota

Rapid City, South: Dakota

Black Hawk, South Dakota

Box Elder, South Dakota

Ellsworth Air Force Base, South Dakota
Hermosa, South Dalcota

Hill City, South Dakota

Keystone, South Dakota

Piedmont, South Daketa

Beulah, Wyoming
Deadwood, South Dakola
Lead, South Dalcoja
Whitewaod, South Dakota

None

None

Deadwood, South Dakota
Lead, South Dakota

Spearfish, South Dakota
Beulah, Wyoming,

10
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FiberCom regpectfully submits that such an a.mendme:it would riot jeopardize in any
significant way universal acrvice, public safcty and welfare, qt%:ality of scrvice, or consumer
rights concerns. The plan offered by FiberCom to the citizens:of the Northern Black Hills would
remain an aitractive option to the plan currently offered by Qv;resz. Because the proposed
amendment to FiberCom’s plan would be no less than the plan provided by Qwesl, FiberCom
respectfully subinits that the amended plan, as described abové, showld be determined 1o not be
contvary to universal service, public safety and welfare, quality of service, and consumer rights

concerns, pursuant to ARSD § 20:10:32:11. ,

Conclusion

FiberCom subimits that, becanse the amendment to FiberCom’s plan as proposed herein
does not impact the geographic local ¢alling area relative to vcécc traffic and data traffic is
cquivalent to the local calling area offcred by Qwest, the Com:?ission’s approval of the amended
plan is not required pursuant to ARSD § 20:10:32:11. Conseqnixenﬂy, FiberCom respectfully
requests that the Comrnission declare that it may amend its locz:il calling plan as proposed herein
without the spproval of the Commission, :

Alternatively, should the Commission declate that FiberCom’s proposed amendment to
its local calling plan is an amendment requiring Comumission aﬁpmval pursuant to ARSD §
20:10:32:11, FiberCorn respectfully requests that the Commissi:on determine that the amended
locz] calling aréa proposed by FiberCom would not be contrary to universal service, public

safety and welfare, quality of service or consumer rights concerns and is approved.

11



Respectfully submitied this ﬁay of June 2002.

STATE OF SOUTH DAKOTA

N N N

COUNTY OF PENNINGTON

Kyle D, White, being first duly sworm on his oath, dcposes and says: That he is the Vice
President of Corporate Affairs of Black Hifls P iberCom, L.L. C., named in the within and
foregoing Application; that he has read the samce and knows tht contents thercol to be true of his
own knowledge except as to those matters therei stated on miomzah on and beliel, and as to

sueh matiers, he believes it to be true :

le D. W}nte

Subscribed and sworn to before me this Z_g'daﬁ of June 2002.
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BLACK HILLS FIRERCOM, L.L.C.

R. Evans
Associate Counsel

P.O. Box 1400 _

Rapid City, South Dakola: 57709-1400
T: (605) 721-2305

F: (605) 721-1550
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implement changes to buz'_lpéa_l area calling for}ISP' bound calls in the very near future.

—

Biack Hills FiberCom

No One L Hay Oyr Connecltons ‘
P.O. Box 2115 * 809 Desdwood Avenue » Rapid City, SD 57709
ph. (605) 721-2000 * fax (605) 332-1693
www.blackhillsfiber.com '

'

June 4, 2002

VIA FEDERAL EXPRESS

Mr. Ray Oglethorpe

President ‘
America On Line !

75 Rockefeller Plaza

New Yark, New York 10019

Dear Mr. Oglethorpe: " o

‘Subjecl: South Dakota A.O.L. Customer Issues (400 AOL. Customers at Risk)

Black Hills FiberCom is a competitive local exchange carrier offering
telecommunications services to residential and business customers in Rapid City and the
Northern Black Hills of South Dakota. We offer a Incal calling area that is different from
our competitor, Qwest. This calling area allows our customers to make 0] frce calls
throughout our service area, including calls off-network to Qwest customers.

Approximately 400 of our Northern Black Hills custemers are accessing your
services through Rapid City phone numbers attached to PRIs purchased from Qwest. The
result is that Black Hills FiberCom is paying inma latta charges to Qwest when our
customers connect o A.O.L. These charges well exceed the revenue we receive for the
telccommunications service pravided ta this group of custorriers.

We have been unsuccessful in identifying and contacting the party within your
company responsible for purchasing the PRIs. custorners use to access A.O.L. in Rapid
City. Unless we can move these connections 1o our network, we will begin causing our
custamers ta move to another ISP with facilities an our network or pay 7.9 cents per
rminute for their connections to A.Q.1.’s Rapid Ciw access numbers.

We offer attractive PRI pricing and, with the exception of A.O.L, have becn
successful in selling PRI and collocation services to the major ISPs serving this area. We
believe we can both save you operating costs and allow you fo retain your 400 Northern
Black Hills custotners. We have run out of patience with this situarion and wilt

T,
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Mr. Ray Oglethorpe )
Page 2 5
June 4, 2002 :

Unless we have a meaningful contact from A.O L by June 10, we will
continue contacting onr Northern Black Hllls customers that use A-O.L. regarding
their need to consider the selection of a new ISP far thelr Internet access.

If you have any questions rcgardmg mzu- situation or.if you want specifics
regarding PRI and collocation services from Black Hills Flbchnm please contact me.

Si.ncerely,

a2 ZZ
W t

Ronald Schaible
Sr. VP & General Manager

3

RS/rmh o

¢: Linn Evans, Attorney
David Colburn, AOL Ex. V P., President Busm@s Dewlnpment
Neil Smith, AOL Ex. V.P., Member Services .
Matt Korn, AOL Ex. V.P,, Network and Dala Center Operations
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S - Black Hills FiberCom - ~
o . . - No. One Else 1les (ur Canhccriansf, - s
o ' v + P.O, Box 2115 ».809 Deadwood Avenue = Rapid City, SD 57709 .

L, . . Ph. (6D5) 721-2000 - fax (605) 342-1693 . o
: c : .. . www.blackhillstivercom : . '

" IMPORTANT BILLING NOTICE - DECISION REQUIRED

coMeyaL202

" . Thenk you for choosing Black Hills FiberCom as your Eommunicadong ‘sérvice provider. As a result of your .
' commitrent to us, you-have made us the dominant provider in aur market area. I

This Jetter is direct ta yau ag it concerns certain new charges that you may incur. ns a résult of your Intemet Service -

. Provider (“ISP”). -Given that on June 14, 2001, the Federal Communications Commission (“FCC”) decreed

" Intémet traffic vo be Interstale in nature and the fact that we are subject to long distance charges for terminating this

" traffic to ather carriers, is causing us to make a palicy change that will regrettably constitute a billing change to -

. _.your account if left unattended. Black Hills FiberCém has filed with the South Dakota: Publie Unlities .
Comrnission {n order to revise its local éalling area, so that data wraffic to custamers off of our network (including .
«cglls 1o ISPs) will no longer be free when the call is made between Quwest loeal cxchanges. - Effective July 1, 2002, "

we will begin billing for “offinet Internet and data waffie™ that is not served by our network, Specifically dial-up

" Tntemet acfivity direeted to another nonsloeal ISP will incut a long distance charge. The problem is elmost, © -
.+ . exclusively with Americs On-Line (“AOL"™). . We have attemnpied to establish services directly with AOL 10 avoid

these coats, but have been unsuccessfull and have little or nio hope for furune resolyion. - - _ .

. We have'run a wrial/test billing for this meffic and noriced that you would ineuwr charges that Y expect would surprise
you. You hizvc several options To avoid these charges including maving 10 onte of our on-net ISPs, these operating -
o an our network (i.e., RapidNet, E-Net, Mato, BlackHills.com, Rushmore On-Line, Inttec/Visionary Computing) of .
. ' amy othér ISP located in your community.-Should you chooge to have us'be your Internet Service Provider, we will
“* payyour last AOL bill and connect you to our high-speed Inlernet service without any installation charges. © -
.. -+ Thisin no way afTepts the free telephone (voice) calling area that we have iestablished throughout the Northern,”
.., +Black Hills and Rapid City. We arc committed and proud to provide all' of{ouir cstomers with-the bestservice and
+ . best value. If you have any questions on this matter, please feel fres'to corftact us at 721-2000 (please 25k for Tim
. Hedmam). ' . L : . preas e .

'
th

'
)

B C, N !
..+ . Sincerely, E o
:

' ... - "Ronald Schaible S N | .
" Sr. VR & General Mgr. o 3 L - ' ' . .

.' . ::RS..:le.b"\ .
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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF SOUTH DAKOTA

In the Matter of the Application of Black ) Docket No.
Hills FiberCom, L.L.C., to Provide a ) -
Different Local Calling Area Than That ) - ,
Which is Provided by the Incurnbent )

)

Local Exchange Carrier

APFPLICATION OF BLACK HILLS FIBERCOM, L.L.C.
TO OFFER A DIFFERENT LOCAL CALLING AREA
THAN THAT WHICH IS PROVIDED BY THE INCUMBENT
LOCAL EXCHANGE CARRIER, U. S. WEST
CONSISTENT WITH ARSD 20:10:32:11

Black Hills FiberCom, L.L.C. ("Black Hills"), subrnits this application, consistent with
the provisions of ARSD 20:10:32:11, to provide a different lacal calling area than that which is
provided by U. S. West and, in support of its apphcanon and consistent with the provisions of
ARSD 20:10:32:11, states as follows: ; :

1. Black Hills FikerCom, L.L.C,, through its predecessor in interest, was originally
granted a Certificate of Authority ffom the South Dakata Public Urilities Commission
("Commission") on August 5, 1998, which has been transfem:d ta Black Hills consistent with the
Commission Otder dated May S, 1999.

2. Black Hills proposes to provide competitive local exchange services in an area
presently served by the incumbent local exchange carrier, U. S. West, in the communities of
Belle Fourche, Black Hawk, Deadwood, Lead, Piedmom, Rapid (City, Spearfish, Sturgis,

St. Onge, and Whitewood.

3. Black Hills proposes to provide extended area service (o toll calls) for its
customers to all other customers, including but not lirnited to U. S. West customers, and Black
Hills customers, between the communities of Belle-Fourche, Black Hawk, Deadwood, Lead,
Piedmont, Rapid Ciry, Spearfish, Sturgis, St. Onge, and Whitewood.

4. Presently, the communities identified in paragraph 3 and/or served by U.S, West
have free calls only within the local calling areas identified below:

. Belle Fourche Aladdin, Wyoming
Coleny, Wyoming :
Fruitdale, South Dakota
Nisland, South Daketa

EXHIBIT 3



Black Hawk

Deadwood

Lead

Piedmont,

Rapid City

Spearfish

Sturpis

St. Onge

Box Elder, South Pakota }
Ellsworth Air Force Base, South Dakota
Hermosa, South Dakota

Hill City, South Dakota

Keystone, South Dakota

Piedmont, South Dakata

Rapid City, SouthDakata

Beulah, Wyoming|

Lead, South Dakota
Spearfish, South Dakota
Whitewood, South Dakota

Beulah, Wyoming
Deadwood, South Dakota
Spearfish, South Dakota
Whitewood, South:Dakota

Black Hawk, South Dakota

Box Elder, South Dakota

Ellsworth Air Forve Base, South Dzkota
Hermosa, South Dakota

Hill City, South Dakota

Keystone, South Dakota

Rapid City, South Dakgta

Black Hawk, South Dakota

Box Elder, South Dakota

Ellsworth Air Forcs Base, South Dakota
Hermosa, South Dakata

Hill City, South Dakota

Piedmont, South Dakota

Beulah, Wyoming
Deadwood, South D:akom
Lead, South Dakota!
Whitewood, South Dakota

None '

None
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. Whitewood Dea&wood. South, Dakota
Lead, South Dakota
Spezrfish, South Dakota

Beulah, Wyom.ing.

5. The local calling area proposed by Black Hills is not conmary to the universal
setvice, public safety and welfare, quality of service, or consumer rights to the cormunities in
which Black Hills will pravide service, as the custorner will have a choice of continning its
service through U. S. West as the local exchange carrier or, altemauvely, by agreeing to the
service pravided by Black Hills. Black Hills” extended area service will provide a free local
calling area between Rapid Clty to the north, inclusive of Spearfish and Sturgis and everything in
berween. Extended area service has been a point of contention and concern for the citizens of the
Northern Hills and their incumbent local exchange carrier over the last several years, and Black
Hills proposes to provide these cuszomers an alternative to the qa.llmg area presently served by

U. 8. West.

WHEREFORE, Black Hills respectfully requests that thé Commission enter an Order
authorizing Black Hills to provide a local exchange service area; different than that which is
presently served by U. S. West, the incumbent local exchange camer consistent with the

provisions of ARSD-20:10:32:11.

Dated this 2074 day of /. 1999, . .
5 BLACK HILLS FIBERCQM, L.I.C.

AT b

Irs 'VgcctPrESIdemt of Marketing and Regulatory

S

STATE OF SOUTH DAKOTA )

)
COUNTY OF PENNINGTON )

Kyle D. White, being first duly swom on his oath, deposes and says: That he is the Vice
President of Marketing and Regulatory Affairs of Black Hills FiberCom, L.L.C., named in the
within and foregoing Application; that he has read the same and knows the contents thereof to be
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tue of his own knowledge excepl as to those matters therein stated on informarion and belief,
and as to such matters, he believes it to he e, '

KY CO¥3. EXPIRES
1712/7601
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ARTI‘CLE 20:10 28-3) : FHES (UL UL bar

assignment, lease, or transfor of a certificate of authonty to pré:\fide local exchange services, the
comrnission shall consider the criteria sct forth in § 20:10:32:06.

Source: 25 SDR 89, effective December 27, 1998,

General] Authority: SDCL 49-31-76. .

Law Implemented: SDCL 45-31-3, 493171, 49-31-76. i

20:10:32:09. Suspension or revocation of certificate of authority. Failure of any provider of local
exchange service to comply with applicable requirements set forth in this chapter, other terms and
condirions imposed on. ifs certification by the commmission, of other applicable rules or laws may
result in the suspension or revocation of the provider's certificate of authority to provide local
exchange services.

Source: 25 SDR B9, effective December 27, 1998.

General Authority: SDCL 49-31-76.

Law Implemented: SDCL 45-31-3, 49-31-75, 43-31-76.

20:10:32:10. Service obligntions of all praoviders. A telecommunications company providing local
exchange services shall, at mimimum, make the following available 1o each customer-

(1) Access 1o the public switched network; :
(2) Access to emergency services such as 911 or enhanced 91 1; ‘
(3) Access to a local directory and directory assistance;

(4) Access to operator services;

(5) Telecommunicarions relay service capability or access neccssairy to comply with state and federal
regulations;

(6) Nonpublished service upon written or verbal request of the cusfzomer; and

(7) Accessta interexchange services.

I

Source: 25 SDR 89, effective December 27, 1998.

General Authority: SDCL 49-31-76,
Law Implemented: SDCL 49-31-3, 45-31-75, 49-31-76.

20:10:32:11. Local calling scopc for alternative providers. A telecommunications company that is
gragted authority to offer competitive local exchange services jn an area where the incumbent local
exchange carrier provides a certain local calling area, may provide no less than the same local calling
ared to irs customers. An altermative provider of local exchange services may, subject to commission
approval, offer a different local calling area upon showing that it would not be contrary 1o universal
service, public safety and welfare, quality of service, and consumer rights concems.

Source; 25 SDR 89, effective Decernber 27, 1998,

hitp://www slate.sd.us/state/legis/lrc/rules/2010C. htmn 2/17/199
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AR L]

BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH;DAKOTA

IN THE MATTER OF THE APPLICATION OF ) : ORDER GRANTING
BLACK HILLS FIBERCOM, LLC. FOR ) APPROVAL TO OFFER A
APPROVAL TO OFFER A DIFFERENT LOCAL ) DIFFERENT CALLING AREA
CALLING AREA ) TC99-056

On May 21, 1999, the South Dakota Public Utilities Cornmission (Commission) received an
application from Black Hills FiberCom, L.L.C. (Black Hills). According to its application, Black Hills
submnitted the application pursuant fo the provisions of ARSD 20:10:32:11, 1o provide a different local
calling area than that which is provided by U S WEST Commuriications, inc. (U S WEST).

On May 27, 1898, the Commission electranically transmitted notice of the filing and the
interventfion deadline of June 11, 1999, to interested individuals and entities. On June 11,1889, US
WEST filed & Petition for Leave ta Intervene. Al its regularly scheduled June 22, 1899, meeting, tha
Commissien granted U S WEST's raquest for intervention. On July 23, 1999, U S WEST filed
Interrogaleries and a Request for Production of Documents. Black Hills filed its response on August
25, 1999, At iis regulady scheduled meeting of October 19, 1999, the Camnmission considered this
matter. Black Hills explained its application. U'S WEST siated that it did not oppose the granting
af the application. Commission Staff recommended approval of the application.

—_——

The Cormmission has jurisdiction in this matter pursuant to SDCL Chapters 1-26 and 49-31
and ARSD 20:10;32:11. The Commission found that Black Hills had shown that the different calling
area wauld not be contrary to universal service, public safety and welfare, quality of serviee, and
consumer rights concems. I is therefore

ORDERED, that the application of Black Hills for a different lacal calling area is hereby
approved. : ,

Dated at Pierre, South Dakota. this _4_9'_7 %’day of October, 1988,

CERTIFICATE OF SERVICE BY ORDER OF THE coﬁmmssnou:

Tha undersigned heredy cadifies that this
document has been sered Key upon afl parties of
[ record i this docker, 25 listed on tha docket nervice
ligl, by faceimile of by first class mad, in preperly

addressed lopes, with charges preapaid therean,
BKM

(OFFICIAL SEAL)

EXHIBIT 4



BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE PETITION OF ) | ORDER PERMITTING
BLACK HILLS FIBERCOM, L.L.C. FOR A ) . WITHDRAWAL OF FILING
DECLARATORY RULING REGARRDING ARSD ') AND CLOSING DOCKET
20:10:32:11 AND ALTERNATIVE PETITION ) .

FOR APPROVAL OF AN AMENDMENT TO ) | TC02-084
BLACK HILLS FIBERCOM, L.L.C.'S LOCAL )

CALLING AREA PURSUANT TO ARSD )

20:10:32:11 )

On July 1, 2002, the Public Utilittes Commission (Commission) received from Black
Hills FiberCom, L.L.C. (FiberCom) a Petition for a:Declaratory Ruling Regarding
Application of ARSD 20:10:32:11 (Pstition) and Alternative Petition for Approval of an
Amendment to Black Hills FiberCom L.L.C.'s Local Calling Exchange Area Pursuant {o
ARSD 20:10:32:11 (Alternative Petition). In its Petition, FiberCom requests that the
Commission find that FiberCom does not need to obtain Commission approval prior to
FiberCom charging its custorners for utilizing non-network ISP services through Rapid City
telephone numbers attached to PRIs purchased from Qwest. If the Cammission
determines that FiberCom rmust obtain approval, then FiberCom requests in its Alternative
Petition that the Comrnission approve the proposed amendment to FiberCom's loca) calling
plan. ;

On July 3, 2002, the Commission electronically fransmitted notice of the filing and
the intervertion deadline of July 11, 2002, to interested individuals and entities. On July
11, 2002, the Commission received a Petition to Intervene from the South Dakota
Telecommunlcatlons Association (SDTA). At its July 23, 2002 meeting, the Commission
granted interventian to SDTA. :

On January 17, 2003, the Commission received a jetter from FiberCom requesting
that its Petition be withdrawn.

Al Its regularly scheduled March 18, 2003, meeting, the Commission considered this
matter. The Commission has jurisdiction over this matter pursuant to SDCL Chapter 48-
31, specifically 49-31-76, 49-31-77, 49-31-81, and 48-31:-85, and ARSD 20:10:01:34 and
20 10:32:11, The Commission found that FiberCom's request to withdraw its filing is
reasonable and closed the docket. It is therefore ;

ORDERED, that FiberCom shall be permitted to thhdraw its filing, and it is further

ORDERED, that this docket is closed.
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Dated at Pierre, South Dakota, this 7.5 s daylch March, 2003.

—y
CERTIFICATE OF SERVICE BY ORDER OF THE COMMISSION:
The undersignes hareby eertifies that this :

document has been nanied raday upon all p:mn-' of ;
racord [n this docker, as lizted on the docket setvice ¢& A 1/ ‘2
fist, by facsimlle of by first class mail, in properly : |

andreasen elupe wim cnarges prepaid thereon, ROBERT K. SAHR, Chairman

ot 34,/;?%/43

' (OFFICIAL SEAL)

—
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South Dakota Public Utilities Commission Meeting
Wednesday, November 20, 2002; 10:00 A.M. - 12:00 P.M.
State Capitol Building, Room 412

Pierre, South Dakota

MINUTES OF THE COMMISSION MEETING
MORNING SESSION

Chairman Jim Burg called the meeting to order. Also present were Commissioner Pam Nelson; Commissioner
Bob Sahr; Executive Director Debra Elofson; Commission Advisor Greg Rislov; Commission Counsel John J.
Smith; Commission Attorney Rolayne Ailts Wiest; Staff Attorney Karen Cremer; Staff Analysts Harlan Best, Dave
Jacobson, Heather Forney, Keith Senger, and Michele Farris; and Administrative Secretary Mary Giddings.

Also present were Rich Coit, SD Telecommunications Association; and Cheri McComsey Wittler, court reporter.

Joining the meeting by telephone were Talbot Wieczorek and Jim Blundell, Western Wireless; Colleen Sevold,
Larry Toll, Mary Hobson and Tim Goodwin, Qwest Corporation; Joe Schuele, Martin Group; Marv Sorensen and
Jean Calligan, MidAmerican Energy Company; Mary Lohnes, Midcontinent Communications; Janet Browne,
AT&T; Linn Evans, Black Hills FiberCom; and Robert A. Fogg, Jr., complainant.

Administration

1. APPROVAL OF THE MINUTES OF THE COMMISSION MEETING HELD ON OCTOBER 17, 2002. (Staff:
Mary Giddings.)

Chairman Burg moved.to approve the minutes of the October 17, 2002, Commission meeting.
Commissioner Nelson seconded and Commissioner Sahr concurred. Motion passed 3-0.

Consumer Issues

1. STATUS REPORT ON CONSUMER UTILITY INQUIRIES AND COMPLAINTS RECENTLY RECEIVED BY
THE COMMISSION. (Consumer Affairs: Mary Healy.)

Ms. Cremer presented an update on inquiries and complaints received since the last Commission
meeting.

2. IN THE MATTER OF DISMISSING DOCKETS CT01-047; CT02-026; CT02-030;

CT01-047 IN THE MATTER OF THE COMPLAINT FILED BY MILLENNIALINK D/B/A DAKOTA
INTERNET, SIOUX FALLS, SOUTH DAKOTA, AGAINST QWEST CORPORATION REGARDING
BILLING AND SERVICE QUALITY ISSUES. (Staff Analyst: Mary Healy, Staff Attorney: Karen
Cremer.)

CT02-026 IN THE MATTER OF THE COMPLAINT FILED BY JUDY CALLAWAY ON BEHALF OF MIDWEST

TIRE AND MUFFLER, INC., RAPID CITY, SOUTH DAKOTA, AGAINST MCLEODUSA

TELECOMMUNICATIONS SERVICES, INC. REGARDING POOR QUALITY OF CUSTOMER SERVICE,

FAILURE TO TRANSFER SERVICE TO NEW CARRIER AND DISPUTED BILLING. (Staff Analyst: Mary

Healy, Staff Attorney: Karen Cremer.) EXHI

tabbles®

CT02-030 IN THE MATTER OF THE COMPLAINT FILED BY JEANETTE STEARNS ON BEHALF ‘ ,
OF LANGE & SPEIDEL BOOKKEEPING & TAX SERVICE, BELLE FOURCHE, SOUTH DAKOTA,
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AGAINST QWEST CORPORATION REGARDING BILLING. (Staff Analyst: Mary Healy, Staff
Attorney: Karen Cremer.)

Chairman Burg moved to dismiss the complaints and close the dockets in CT01-047, CT02-026, and CT02-
030. Commissioner Nelson seconded and Commissioner Sahr concurred. Motion passed 3-0.

3. CT02-021 IN THE MATTER OF THE COMPLAINT FILED BY CHRISTOPHER A. CUTLER ON BEHALF OF
RECREATIONAL ADVENTURES CO., HILL CITY, SOUTH DAKOTA, AGAINST AT&T COMMUNICATIONS
OF THE MIDWEST, INC. REGARDING FAILURE TO PROVIDE SERVICE. (Staff Analyst: Mary Healy, Staff
Attorney: Karen Cremer.)

Ms. Cremer recommended that action be deferred to the December 2002 Commission meeting.
Action was deferred.

4. CT02-032 CT02-032 IN THE MATTER OF THE COMPLAINT FILED BY ROBERT A. FOGG, JR., MARTIN,
SOUTH DAKOTA, AGAINST CELLULARONE REGARDING BILLING. (Staff Analyst: Mary Healy, Staff

Attorney: Karen Cremer.)

Talbot Wieczorek, representing CellularOne/Western Wireless, argued that there were no genuine
issues as to any material facts in the case and requested that the summary judgement be approved.

Chairman Burg moved that the Commission take under advisement the decision on the motion of
CellularOne for a Summary Judgement with the time and place to be noticed to the parties. Commissioner
Sahr seconded and Commissioner Nelson concurred. Motion passed 3-0.

5. CT02-033 IN THE MATTER OF THE COMPLAINT FILED BY DENISE HAERTER, SIOUX FALLS, SOUTH
DAKOTA, AGAINST MCIWORLDCOM AND QWEST CORPORATION REGARDING UNAUTHORIZED

SWITCHING OF SERVICES. (Consumer Affairs: Mary Healy, Attorney: Karen Cremer.)

Ms. Cremer recommended that MCI's motion to dismiss be granted noting that Qwest agreed that a
clerical error had been made.

Commissioner Nelson moved to grant MCI's motion to dismiss. Commissioner Sahr seconded and
Chairman Burg concurred. Motion passed 3-0.

Telecommunications

1. TC98-146 IN THE MATTER OF THE FILING BY GCC LICENSE CORPORATION FOR DESIGNATION AS
AN ELIGIBLE TELECONMUNICATIONS CARRIER. (Staff Analyst: Harlan Best, Staff Attorney: Karen
Cremer.)

Ms. Wiest recommended a procedural schedule as follows: Changes made and submitted by
December 2, 2002; comments by SDTA and Staff by December 12, 2002; reply comments by
Western Wireless due December 17; and put on the agenda for the December 19, 2002,
Commission meeting. Ms. Cremer noted that Staff and Western Wireless are working on
recommended changes. Chairman Burg recommended that the procedural schedule recommended
by Ms. Wiest be followed. No action was taken.

2. TC01-165 IN THE MATTER OF THE ANALYSIS INTO QWEST CORPORATION'S COMPLIANCE WITH
SECTION 271(C) OF THE TELECOMMUNICATIONS ACT OF 1996. (Staff Analyst: Harlan Best, Staff
Attorney: Karen Cremer.)

Chairman Burg stated that reopening the record at this point would accomplish very little. Moreover,
scheduling another hearing and briefing schedule would most likely significantly delay this
proceeding. The Commission as well as AT&T will have an opportunity to comment before the FCC
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concerning Qwest's new section 272 affiliate. Chairman Burg also stated that acceptance of PO-20
on an interim basis does not eliminate the opportunity to make changes to this PID during the six-
month review.

Chairman Burg moved to deny AT&T's motion to reopen and supplement the record. Commissioner
Nelson seconded and Commissioner Sahr concurred. Motion passed 3-0.

Chairman Burg moved to grant Qwest's request and accept PID PO-20 on an interim basis.
Commissioner Sahr seconded and Commissioner Nelson concurred. Motion passed 3-0.

Chairman Burg moved that the Commission find that since Qwest has just recently formed a new section
272 affiliate, the details of which are not in the record before the Commission, the Commission should
make no recommendation to the FCC on this issue. Commissioner Sahr seconded and Commissioner
Nelson concurred. Motion passed 3-0.

Chairman Burg moved that the Commission find that when the results of the ROC OSS test and Qwest's
commercial performance data are reviewed in their entirety, Qwest has demonstrated that it has
substantially met the statutory and FCC standards concerning OSS. Commissioner Sahr seconded and
Commissioner Nelson concurred. Motion passed 3-0.

Chairman Burg moved that the Commission find that in order for this Commission to find that Qwest's
entry into the interLATA market is in the public interest, Qwest shall make the following changes to its
QPAP:

1) Qwest shall remove the cap on payments to others under the QPAP;

2) Qwest shall remove the Tier 2 payment triggers and Tier 2 payments will apply in any individual month;

3) Qwest shall remove the cap on payment escalation;

4) Qwest shall delete line four of section 11.3.2 relating to disbursements from the South Dakota
Discretionary Fund in order to be consistent with section 7.5;

5) Qwest shall eliminate the requirement in section 11.3 regarding the appointment of a person to
administer the Fund;

6) In section 2.1.1, Qwest shall change the phrase "established by the state regulatory commission" to
"administered by the state regulatory commission;"

7) Qwest shall remove the 100% cap for interval measures;

8) Qwest shall submit its summary format for bill credits;

9) Qwest shall change its audit provisions to the language provided in the Commission's written order
and make any corresponding revisions to section 11;

10) Qwest shall change its dispute resolution language to provide that the Commission shall resolve
disputes;

11) Qwest shall change its six month review provisions to the language provided in the Commission's
written order;

12) Qwest shall change its offset provision to the language as adopted in North Dakota;

13) Qwest shall delete section 17.0 which states that the QPAP is a voluntary offer;

14) Qwest shall revise section 16.6 to provide that Qwest may petition the Commission to phase out the
QPAP if it exits the interLATA market or its section 272 affiliate is eliminated;

15) Qwest shall add a provision prohibiting Qwest from recovering QPAP payments from increased rates;

16) Qwest shall add a provision regarding successor language;

17) Qwest shall submit its proposed model amendment for CLECs that incorporates the QPAP into a
CLEC interconnection agreement;

18) Qwest shall provide payment estimates prior to any section 271 approval.

Commissioner Sahr seconded and Commissioner Nelson concurred. Motion passed 3-0.

Natural Gas
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1. NG02-008 IN THE MATTER OF THE APPLICATION BY MIDAMERICAN ENERGY COMPANY FOR
REVISION OF ITS NATURAL GAS TRANSPORTATION TARIFFS. (Staff Analyst : Dave Jacobson, Staff
Attorney: Kelly Frazier)

Jean Calligan, representing MidAmerican Energy Company, explained the revision of its Natural
Gas Transportation Tariff and answered Commission questions. Mr. Jacobson recommended that
the revisions be approved with an effective date of December 1, 2002.

Chairman Burg moved to approve MidAmerican's tariff sheets with an effective date of December 1, 2002.
Commissioner Nelson seconded and Commissioner Sahr concurred. Motion passed 3-0.

Meeting adjourned until 1:30 p.m.

South Dakota Public Utilities Commission Meeting
Wednesday, November 20, 2002; 1:30 P.M.

State Capitol Building, Room 412

Pierre, South Dakota

MINUTES OF THE COMMISSION MEETING
AFTERNOON SESSION

Chairman Jim Burg called the meeting to order. Also present were Commissioner Pam Nelson; Commissioner
Bob Sahr; Executive Director Debra Elofson; Commission Advisor Greg Rislov;

Commission Counsel John J. Smith; Commission Attorney Rolayne Ailts Wiest; Staff Attorneys Karen Cremer and
Kelly Frazier; Staff Analysts Harlan Best, Dave Jacobson, Heather Forney, Keith Senger, and Michele Farris;
Transportation/Warehouse Director Bob Knadle; and Administrative Secretary Mary Giddings.

Also present were Jim Wilcox and Dave Hageman, Xcel Energy; Rich Coit, SD Telecommunications Association;
Tom Harmon and Dick Howard, SD Association of County Commissioners; and Cheri McComsey Wittler, court
reporter.

Joining the meeting by telephone were Colleen Sevold and Jeff Carmon, Qwest Corporation; Joe Schuele, Martin
Group; Kent Larson, Xcel Energy; Gale Fisher, Fisher Law Firm; Mary Lohnes, Midcontinent Communications;
Karen Huizenga, Dave Blomquist and Kristi Holm, MidAmerican Energy Company; Linn Evans, Black Hills
FiberCom; Doug Eidahl, James Valley Cooperative/Northern Valley Communications; Jim Billion, Brown County
State's Attorney Office; Don Phillips, Pennington County 911; Gary Colwell, Minnehaha County and the City of
Sioux Falls; and Roslyn Bullion, complainant.

Consumer Issues

1. CN02-001 in the Matter of the Complaint filed by Roslyn Bullion, Dell Rapids, South Dakota, against
MidAmerican Energy Company Regarding a Billing Dispute. (Staff Analyst: Mary Healy Staff Attorney:
Kelly Frazier.)

Gale Fischer, representing Roslyn Bullion, requested that the additional evidence submitted by Ms.
Bullion be admitted as evidence. Kristi Holm, representing MidAmerican Energy Company, argued
that the new testimony should not be allowed. Mr. Frazier noted that the Commission closed
evidence at the end of the hearing but stated that he had no objection to admitting the evidence
from Ms. Bullion.

Chairman Burg moved that the additional factual evidence submitted by both parties following the
October 15, 2002, hearing on this matter should not be admitted into evidence in the case and that the
evidentiary record in this case be limited to the evidence presented and admitted at the hearing. This
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ruling would exclude from evidence MidAmerican Energy Company's Exhibit 2 to its Post-Hearing Brief
and those portions of Complainant's post-hearing submittals that contain new factual written testimony.
Those portions of Complainant's post-hearing submittals that constitute argument as to the evidence
received at the hearing shall be considered as closing argument. Commissioner Nelson seconded and
Commissioner Sahr concurred. Motion passed 3-0.

Chairman Burg moved that the Commission find and conclude that Complainant had the burden of
proving the issues raised by the complaint, that the evidence does not support finding in favor of the
Complainant on any of the seven issues raised by the complaint and that a preponderance of the
evidence supports finding for MidAmerican Energy Company. He further moved that the Commission
decide in favor of MidAmerican Energy Company on all seven issues raised by Complainant’s complaint
and that the Commission issue Findings of Fact, Conclusions of Law and Final Decision so reflecting.
Commissioner Nelson seconded and Commissioner Sahr concurred. Motion passed 3-0.

Telecommunications

1. TC02-041 IN THE MATTER OF THE APPLICATION OF EPHONE TELECOM, INC. FOR A CERTIFICATE OF
AUTHORITY TO PROVIDE INTEREXCHANGE TELECOMMUNICATIONS SERVICES IN SOUTH DAKOTA.
(Staff Analyst: Michele Farris, Staff Attorney: Kelly Frazier.)

Ms. Farris noted that the application for a Certificate of Authority had been withdrawn and
recommended that the docket be closed.

Chairman Burg moved to allow ePHONE Telecom, Inc. to withdraw its application for a Certificate of
Authority and he further moved to close the docket. Commissioner Nelson seconded and Commissioner
Sahr concurred. Motion passed 3-0.

2. TC02-056 IN THE MATTER OF THE FILING FOR APPROVAL OF AN AGREEMENT FOR TERMS AND
CONDITIONS FOR INTERCONNECTION, UNBUNDLED NETWORK ELEMENTS, ANCILLARY SERVICES
AND RESALE OF TELECOMMUNICATIONS SERVICES BETWEEN QWEST CORPORATION AND NOW

COMMUNICATIONS OF SOUTH DAKOTA, INC. (Staff Attorney: Kelly Frazier.)
Mr. Frazier recommended that the interconnection agreement be approved.

Commissioner Nelson moved to approve the interconnection agreement. Chairman Burg seconded and
Commissioner Sahr concurred. Motion passed 3-0.

3. TC02-057 IN THE MATTER OF THE APPLICATION OF ICG TELECOM GROUP, INC. FOR A CERTIFICATE
OF AUTHORITY TO PROVIDE LOCAL EXCHANGE SERVICES IN SOUTH DAKOTA. (Staff Analyst: Michele
Farris, Staff Attorney: Kelly Frazier.)

Ms. Farris recommended that ICG Telecom Group, Inc. be granted a Certificate of Authority subject
to a continuous $25,000 surety bond and subject to rural safeguards.

Commissioner Nelson moved to grant ICG Telecom Group, Inc. a Certificate of Authority subject to a
continuous $25,000 surety bond and subject to rural safeguards. Chairman Burg seconded and
Commissioner Sahr concurred. Motion passed 3-0.

4. TC02-084 TC02-084 IN THE MATTER OF THE PETITION OF BLACK HILLS FIBERCOM, L.L.C. FOR A
DECLARATORY RULING REGARDING ARSD 20:10:32:11 AND ALTERNATIVE PETITION FOR APPROVAL
OF AN AMENDMENT TO BLACK HILLS FIBERCOM, L.L.C.'S LOCAL CALLING AREA PURSUANT TO
ARSD 20:10:32:11. (Staff Attorney: Rolayne Wiest)

Linn Evans, representing Black Hills FiberCom, L.L.C. (FiberCom), explained its application and
requested a hearing. Rich Coit, representing SD Telecommunications Association, having been
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granted intervention, stated its position and concerns. Ms. Wiest stated that Staff believes that
FiberCom does need approval.

Chairman Burg moved that the Commission find that FiberCom does need approval and a hearing date
will be set at a later time. Commissioner Nelson seconded and Commissioner Sahr concurred. Motion
passed 3-0.

5. TC02-092 IN THE MATTER OF THE APPLICATION OF AIRNEX COMMUNICATIONS, INC. FOR A
CERTIFICATE OF AUTHORITY TO PROVIDE INTEREXCHANGE TELECOMMUNICATIONS SERVICES IN
SOUTH DAKOTA. (Staff Analyst: Dave Jacobson, Staff Attorney: Karen Cremer.)

Mr. Jacobson recommended that Airnex Communications, Inc. be granted a Certificate of Authority
with restrictions from offering prepaid calling cards, accepting advance payments or customer
deposits.

Commissioner Nelson moved to grant a Certificate of Authority to Airnex Communications, Inc. with
restrictions from offering prepaid calling cards, accepting advance payments or customer deposits.
Commissioner Sahr seconded and Chairman Burg concurred. Motion passed 3-0.

6. TC02-110 IN THE MATTER OF THE FILING FOR APPROVAL OF TRANSFER OF CERTIFICATE OF
AUTHORITY FROM PREMIERE COMMUNICATIONS, INC. TO VOICECOM TELECOMMUNICATIONS, LLC.

(Staff Analyst: Keith Senger, Staff Attorney: Kelly Frazier.)
Mr. Senger recommended that action be deferred. Action was deferred.

7. TC02-160 IN THE MATTER OF THE APPLICATION OF ALL-STAR ACQUISITION CORPORATION FOR A
CERTIFICATE OF AUTHORITY TO PROVIDE INTEREXCHANGE TELECOMMUNICATIONS SERVICES IN

SOUTH DAKOTA. (Staff Analyst: Michele Farris, Staff Attorney: Kelly Frazier.)

Ms. Farris recommended that All-Star Acquisition Corporation be granted a Certificate of Authority
with a waiver of ARSD 20:10:24.:02(08) and with restrictions from offering prepaid calling cards,
accepting advance payments or customer deposits.

Chairman Burg moved to grant a Certificate of Authority to All-Star Acquisition with a waiver of ARSD
20:10:24:02(08) and with restrictions from offering prepaid calling cards, accepting advance payments or
customer deposits. Commissioner Nelson seconded and Commissioner Sahr concurred. Motion passed 3-
0.

8. TC02-163 IN THE MATTER OF THE APPLICATION OF BUYERS UNITED INC. FOR A CERTIFICATE OF
AUTHORITY TO PROVIDE INTEREXCHANGE TELECOMMUNICATIONS SERVICES IN SOUTH DAKOTA.
(Staff Analyst: Michele Farris, Staff Attorney: Kelly Frazier.)

Ms. Farris recommended that Buyers United Inc. be granted a Certificate of Authority with

restrictions from offering prepaid calling cards, accepting advance payments or customer deposits
and with an effective date of November 22, 2002.

Commissioner Nelson moved to grant a Certificate of Authority to Buyers United Inc. with the restrictions
from offering prepaid calling cards, accepting advance payments or customer deposits and with an
effective date of November 22, 2002. Commissioner Sahr seconded and Chairman Burg concurred. Motion
passed 3-0.

9. TC02-168 IN THE MATTER OF THE FILING FOR APPROVAL OF AN AMENDMENT TO AN
INTERCONNECTION AGREEMENT BETWEEN MCLEODUSA TELECOM DEVELOPMENT, INC. F/K/A
DAKOTA TELECOM, INC. AND PRAIRIEWAVE TELECOMMUNICATIONS, INC. AND QWEST
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CORPORATION F/K/A U S WEST COMMUNICATIONS, INC. (Staff Attorney: Kelly Frazier.)
Mr. Frazier recommended that the transfer be approved.

Chairman Burg moved {o approve the transfer of the Interconnection Agreement. Commissioner Sahr
seconded and Commissioner Nelson concurred. Motion passed 3-0.

10. TC02-170 IN THE MATTER OF THE FILING BY NORTHERN VALLEY COMMUNICATION FOR AN
EXEMPTION FROM DEVELOPING COMPANY SPECIFIC COST-BASED SWITCHED ACCESS RATES. (Staff
Analyst: Heather Forney, Staff Attorney: Karen Cremer.)

Ms. Forney recommended that the exemption extension be approved with a three-year time limit to either file
cost-based rates or file a petition to continue the exemption.

Chairman Burg moved to approve the exemption extension with a three-year time limit to either file cost-
based rates or petition to continue the exemption. Commissioner Nelson seconded and Commissioner
Sahr concurred. Motion passed 3-0.

11. TC02-174 IN THE MATTER OF THE FILING BY QWEST CORPORATION FOR APPROVAL OF
REVISIONS TO ITS EXCHANGE AND NETWORK SERVICES TARIFF. (Staff Analyst: Heather Forney, Staff
Attorney: Karen Cremer.)

Don Phillips, Pennington County 911, explained the intervention. Tom Harmon, representing the SD
Association of County Commissioners, and Jim Billion, Brown County State's Aftorney, explained
their respective interventions. Ms. Cremer recommended that intervention be granted to Brown
County, Pennington County, Minnehaha County, the City of Sioux Falls, and the SD Association of
County Commissioners.

Chairman Burg moved to grant intervention to Brown County, Pennington County, Minnehaha County, the
City of Sioux Falls, and the SD Association of County Commissioners. Commissioner Sahr seconded and
Commissioner Nelson concurred. Motion passed 3-0.

12. TC02-175 IN THE MATTER OF THE APPLICATION OF INTELECALL COMMUNICATIONS, INC. FOR A
CERTIFICATE OF AUTHORITY TO PROVIDE INTEREXCHANGE TELECOMMUNICATIONS SERVICES IN

SOUTH DAKOTA. (Staff Analyst: Keith Senger, Staff Attorney: Kelly Frazier.)

Mr. Senger recommended that Intelecall Communications, Inc. be granted a Certificate of Authority
with a waiver of ARSD 20:10:24:02(08); with restrictions from offering prepaid calling cards,

accepting advance payments or customer deposits; and with an effective date of December 31,
2002.

Commissioner Nelson moved to grant Intelecall Communications, Inc. a Certificate of Authority with a
waiver of ARSD 20:10:24:02(08); with restrictions from offering prepaid calling cards, accepting advance
payments or customer deposits; and with an effective date of December 31, 2002. Chairman Burg
seconded and Commissioner Sahr concurred. Motion passed 3-0.

13. TC02-177 IN THE MATTER OF THE FILING BY MIDCONTINENT COMMUNICATIONS, INC. FOR
APPROVAL OF ITS INTRASTATE SWITCHED ACCESS TARIFF AND FOR AN EXEMPTION FROM
DEVELOPING COMPANY SPECIFIC COST-BASED SWITCHED ACCESS RATES. (Staff Analyst: Heather
Forney, Staff Attorney: Karen Cremer.)

Ms. Forney recommended that Midcontinent Communications, Inc. be granted waivers of ARSD
20:10:27:11 and ARSD 20:10:27:12 with a three-year time limit to either file cost-based rates or file



. Page 8 of 9

a petition to continue the exemption, and to approve revised switched access rates. .

Chairman Burg moved to grant Midcontinent Communications, Inc. waivers of ARSD 20:10:27:11 and
ARSD 20:10:27:12 with a three-year time limit to either file cost-based rates or file a petition to continue

the exemption. Chairman Burg also moved to approve revised switched access rates. Motion passed 3-0.
Electric

1. EL02-019 IN THE MATTER OF THE FILING BY XCEL ENERGY FOR APPROVAL OF ITS 2001 ECONOMIC
DEVELOPMENT ANNUAL REPORT AND 2002 ECONCMIC DEVELOPMENT PLAN. (Staff Analyst: Heather
Forney, Staff Attorney: Kelly Frazier.)

Jim Wilcox, representing Xcel Energy, explained the report. Ms. Forney recommended that the 2001
economic development report and 2002 budget be approved.

Commissioner Nelson dissented, stating "Xcel Energy (Xcel) first filed these economic development
plans five years before | took office. | understand the economic development plan blueprint was
developed during settlement between our staff and empioyees of Northern States Power Company,
Xcel's predecessor. Rate payers and utility would each contribute $50,000 annually; the utility would
develop a plan to spend the money; and this Commission would get its say through an approval
process. The idea was that economic development would be a benefit for both customer and
company. The Commission subsequently approved the settlement, and annual filings have been
made.

I have approved past filings of these plans. | believe these plans can be a beneficial tool. The frick is
to transform the money into an economic development tool. We have seen Xcel offer a variety of
programs designed to do just that. | understand some may have yielded more immediate returns
than others, and | understand how some projects require a longer-term view as benefits may be
difficult to measure. One must keep an open, imaginative mind and one must exhibit a degree of
patience with results.

Last year we approved a plan that gave Xcel wide spending latitude for the bulk of the money. Over
60% was in a 'pot' dubbed the 'Economic Assistance Program.’' We relied on Xcel's discretion to
appropriately ladle the cash out of the pot and into the hands of worthy economic causes.

My dissent arises'because | think at least some of the cash was 'ladled' to programs that have little,
if any hope of economic development return. Specifically, | believe donating $5,000 to the SD Tech
Summit is more appropriately [abeled as a political contribution than an economic development
contribution. Yes, these types of events have been funded in the past, with approval. There was
some hope of benefit. | no longer see the value. | have neither seen nor heard of any concrete
positive results from past summits. We learn from the past, and then we must act. My dissent from
the majority approval does just that. | further recommend the percentage of discretionary economic
funds, because it has grown so large, be kept under closer scrutiny by this Commission. It appears
the reporting and approval process should be expanded to require Commission approval befare
large amounts are doled out from the fund.”

Chairman Burg moved to approve Xcel's 2001 economic development plan and 2002 economic
development budget. Commissioner Sahr seconded and Commissioner Nelson dissented. Motion passed
2-1.

2. EL02-022 IN THE MATTER OF THE FILING BY MIDAMERICAN ENERGY FOR APPROVAL OF
DEPARTURE FROM ELECTRIC ENERGY ADJUSTMENT CLAUSE. (Staff Analyst: Dave Jacobson, Staff
Attorney: Kelly Frazier.)

Karen Huizenga, representing American Energy Company, explained the waiver. Mr. Jacobson
recommended that the waiver be approved with the conditions that: 1) Approval of this request is a
one time, case specific approval and any future deviation from filed EECA tariffs must be filed for
and approved by the Commission before implementation. 2} The EECA currently tariffed is not
changed by this approval. 3) No precedent is created by approval of this request. 4) MidAmerican
shall agree and respond ta reporting requirements as directed by Staff.
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Chairman Burg moved to approve MidAmerican's request for a nonpermanent waiver of specific wording
of MidAmerican's Electric Energy Cost Adjustment Tariff to permit flow through of capacity savings to
customers with the conditions recommended by Staff. Commissioner Sahr seconded and Commissioner

Nelson concurred. Motion passed 3-0.

3. XCEL ELECTRIC RELIABILITY STUDY. (Commission Analyst: Greg Rislov.)

Dave Hagemann, Xcel engineer, reported Xcel's response to the electric reliability study done by
Power System Engineering (PSE). Kent Larson, representing Xcel, further explained improvements
made. Chairman Burg, Commissioner Nelson and Mr. Rislov questioned the report and requested
that Xcel provide answers to the study questions of reliability posed by PSE. This is to be done at a
Commission meeting in December. Mr. Rislov will work with Xcel.

Meeting adjourned.

Mary R. Giddings
Administrative Secretary



BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE PETITION OF ORDER FOR AND NOTICE

BLACK HILLS FIBERCOM, L.L.C. FOR A OF HEARING
DECLARATORY RULING REGARDING ARSD
20:10:32:11 AND ALTERNATIVE PETITION TC02-084

BLACK HILLS FIBERCOM, L.L.C.'S LOCAL
CALLING AREA PURSUANT TO ARSD

)
)
)
FOR APPROVAL OF AN AMENDMENT TO )
)
)
20:10:32:11 )

On July 1, 2002, the Public Utilities Commission (Commission) received from Black
Hills FiberCom, L.L.C. (FiberCom) a Petition for a Declaratory Ruling Regarding
Application of ARSD 20:10:32:11 (Petition) and Alternative Petition for Approval of an
Amendment to Black Hills FiberCom L.L.C.'s Local Calling Exchange Area Pursuant to
ARSD 20:10:32:11 (Alternative Petition). In its Petition, FiberCom requests that the
Commission find that FiberCom does not need to obtain Commission approval prior to
FiberCom charging its customers for utilizing non-network ISP services through Rapid City
telephone numbers attached to PRIs purchased from Qwest. If the Commission
determines that FiberCom must obtain approval, then FiberCom requests in its Alternative
Petition that the Commission approve the proposed amendment to FiberCom's local calling
plan.

On July 3, 2002, the Commission electronically transmitted notice of the filing and
the intervention deadline of July 11, 2002, to interested individuals and entities. On July
11, 2002, the Commission received a Petition to Intervene from the South Dakota
Telecommunications Association (SDTA). At its July 23, 2002, meeting, the Commission
granted intervention to SDTA.

The Commission has jurisdiction over this matter pursuant to SDCL Chapter 49-31,
specifically 49-31-76, 49-31-77 , 49-31-81, and 49-31-85, and ARSD 20:10:01:34 and
20:10:32:11.

A hearing shall be held on January 24, 2003, beginning at 9:00 A.M., in the
Governor's Inn Meeting Room, 700 West Sioux, Pierre, South Dakota. All persons
testifying will be subject to cross-examination by the parties.

The issue at the hearing is whether the proposed change to FiberCom's local calling
area as set forth on pages 9 and 10 of the Alternative Petition should be approved
pursuant to ARSD 20:10:32:11.

The hearing shall be an adversary proceeding conducted pursuant to SDCL
Chapter 1-26. All parties have the right to be present and to be represented by an
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attorney. These rights and other due process rights shall be forfeited if not exercised at
the hearing. If you or your representative fail to appear at the time and place set for the
hearing, the Final Decision will be based solely on the testimony and evidence provided,
if any, during the hearing or a Final Decision may be issued by default pursuant to SDCL
1-26-20. After the hearing, the Commission will consider all evidence and testimony that
was presented at the hearing. The Commission will then enter Findings of Fact,
Conclusions of Law, and a Final Decision regarding this matter. As a result of the hearing,
the Commission shall determine whether the proposed change to FiberCom's local calling
area as set forth on pages 9 and 10 of the Alternative Petition should be approved
pursuant to ARSD 20:10:32:11. The Commission's Final Decision may be appealed by the
parties to the state Circuit Court and the state Supreme Court as provided by law. Itis
therefore

ORDERED, that a hearing shall be held at the time and place specified above on
the issue of whether the proposed change to FiberCom's local calling area as set forth on

pages 9 and 10 of the Aliernative Petition should be approved pursuant to ARSD
20:10:32:11.

Pursuant to the Americans with Disabilities Act, this hearing is being held in a
physically accessible location. Please contact the Public Utilities Commission at 1-800-
332-1782 at least 48 hours prior to the hearing if you have special needs so arrangements
can be made to accommodate you.

Dated at Pierre, South Dakota, this 13th day of January, 2003.

CERTIFICATE OF SERVICE BY ORDER OF THE COMMISSION:

The undersigned hereby certifies that this
document has been served today upon all parties of
record in this docket, as listed on the docket service
list, by facsimile or by first class mail, in properly

addressed envelopes, with charges prepaid thereon. JAMES A. BURG. Chairman
By:
Date: GARY HANSON, Commissioner

(OFFICIAL SEAL)

ROBERT K. SAHR, Commissioner




