
r n H P B T H R T  D. TWUHE 
ATTORNEY AT LAW 

P.O. Box 8112 
Rapid City, South Dakota 57709-81 12 

Telephone (605) 348-8530 

April 16, 2004 

Ms. Pamela Bonrud 
Executive Director 

APR 1 9 2004 
South Dakota Public Utilities Commission LI 
Capitol Building, First Floor 0 
500 E. Capitol Avenue 
Pierre, South Dakota 57501 -5070 

Re: Complaint filed by Black Hills FiberCom, L.L.C., Against Qwest 
Corporation Regarding Intrastate Switched Access Charges Applied to ISP- 
Bound Calls Which Complainant Claims is Interstate in Nature CT03-I 54 

Dear Ms. Bonrud: 

Enclosed for filing is the original and ten copies of Black Hills FiberCom1s Motion 
to Amend Complaint with attached Exhibits A and B. 

By copy of this letter, and as indicated on the Certificate of Service, opposing 
counsel has been served. 

Please call me if you have any questions. 

Thank you. 

~ a r v i n  D. Truhe 

MDT:skh 
Enclosure 
cc W/ encl: Thomas Welk 

Tim Goodwin 
Karen Cremer 



Telephone (605) 348-8530 

MARVIN ID. TRUWE PI? 1 2004 
ATTORNEY AT LAW 

SOUTH DAKOTA PUBLIC 
P.O. BOX 8112 UTlLlTlES C6 

Rapid City, South Dakota 57709-81 12 

April 16, 2004 

Via Electronic Mail and U.S. Mail 

Thomas J. Welk 
Boyce, Greenfield, Pashby and Welk, L.L.P. 
P.O. Box 5015 
Sioux Falls, SD 57717-501 5 

Tim Goodwin, Senior Attorney 
Qwest Services Corporation 
1801 California Street 47th floor 
Denver, CO 80202 

Re: Complaint filed by Black Hills FiberCom, L. L.C., Against Qwest 
Corporation Regarding Intrastate Switched Access Charges Applied to ISP- 
BoundCallsWhichComplainantClaimsislnterstateinNature CT03-154 

Dear Counsel: 

Enclosed is FiberCom's Motion to Amend Complaint with attached Exhibits A and 
B, in the above matter. These pleadings were also emailed to you earlier today. 

J :$",",':: Karen Cremer 



BEFORE THE PUBLIC UTILITIES COMMISSION A ~ R  1 2w 
OF THE STATE OF SOUTH DAKOTA 

Hills FiberCom, L.L.C., Rapid City, South ) BLACK HILLS FIBERCOM'S 
Dakota Against Qwest Corporation Regarding ) MOTION TO AMEND 
Intrastate Switched Access Charges Applied to ) COMPLAINT 
ISP-Bound Calls Which Complainant Claims is ) 
Interstate in Nature 1 

Black Hills FiberCom, L.L.C., ("FiberCom") pulrsuant to A.R.S.D. 

$ $20: 10:Ol: 16, hereby moves the Soutll Dakota P~lblic Utilities Coinmission 

("Coinmission") to allow FiberCom to amend its Complaint against Qwest Corporation 

("Qwest") as follows: 

Amendments Based on Discovery 

1. Duiing discovery FiberCom aslted Qwest to produce a witness who could 

testify regarding the traffic ro~lting for the ISP-bo~uld traffic in disp~lte, including wl~en 

such calls first made contact with the ISP. A copy of FiberCom7s Memorand~m request 

to that effect is attached as Exhibit A. In response, Qwest produced Mr. Phillip Linse, 

whose deposition was talten. The transcript of Mr. Linse's testimony was received by the 

~mdersigned counsel on April 12, 2004. 

2. Based on Mr. Linse's testimony Fibercoin has detemined that an 

additional legal basis for relief exists and requests amendment of its Complaint in the 

following pasticulars: 

a. A~nendil~ent to Paragraph 7 cllanging "ISPs within Fibercorn's local 

calling area," to "Rapid City access nuillbers provided for Qwest-sewed ISPs." 



b. Anmdment to Paragraph 8 cllanging "ISP located," to "ISP with a Rapid 

City access n~mber." 

c. Addition of a new paragraph 3 1 as follows: 

"Qwest's primary ISP customer, AOL, has no Point of Presence, nor any 
facilities, switches, modems, or other presence in South Dakota. All such ISP- 
bo~uld traffic is routed tlu-ough Qwest and Qwest related facilities from Rapid 
City to Arlington, Virginia, where such traffic males its first contact with AOL. 
Fibercon1 su~bmits the same is true of all other Qwest ISP customers, i.e., they 
have no presence in South Dakota, b~lt  ltnerely are provided Rapid City access 
n~lmnbers by Qwest, and all such traffic is lilcewise ro~lted tlu-ough Qwest and 
Qwest related facilities to those ISPs located outside of Sotlth Dakota. As such, 
all the ISP-bo~uld traffic at issue herein is interstate, not intrastate, traffic." 

Amendment Stating; Amount at Issue 

3. Fibercorn has calculated the total amo~mt it has paid Qwest to date which 

is at issue llerein, along with prejudgment interest to date, and requests the amendment of 

paragraph 29 of its Complaint by adding the following: 

"FiberCom has calculated that the amo~ult paid by FiberCom to Qwest pursuant to 
those incoll-ect invoices fi-om June, 2000 tlu-ough March, 2004 is $1,028,879.39. 
The total amount, including statutory prejudgment interest to date of ten percent, 
is $1,320,882.70." 

Attached as Exhibit B is a copy of FiberComYs proposed Amended Complaint 

with the above referenced a~nendments included. Fibercon1 respectfi~lly requests that the 

Conmission accept the Amended Comnplaint. 

f 
Signed this /b -day of April, 2004, 

BLACK HILLS FIBERC0U.L.C.  

By: 

P.O. Box 81 12 
Rapid City, South Dakota 57709 
(605) 348-8530 
Attomey for Colnplainant 



CERTIFICATE OF SERVICE 

I hereby certify I a n  one of the counsel representing Black Hills Fibercorn, 

L.L.C. in this matter and that on April 16, 2004 a true and colrect copy of the foregoing 

Black Hills Fibercorn's Motion to tZnend Coinplaint was served electrollically and via 

United States first class mail, postage prepaid, on the following: 

Tholnas J. Welk (tj welk@bgpw. corn) 
Boyce, Greenfield, Pasl~by and Welk, L.L.P. 
P.O. Box 5015 
S i o ~ n  Falls, SD 57717-501 5 

Tim Goodwin, Senior Attoilley (Tim. Goodwin@qwest . coin) 
Qwest Services Corporation 
1801 California Street 47t" floor 
Denver, CO 80202 

ICaren Cremer (kasen.cremer@state.sd.us) 
South Dakota P~lblic Utilities Conmission 
500 East Capitol 
Pierre, SD 57501 

Mavin D. Tixlle 



MEMORANDUM 

To: Attomey Tiin Goodwill 
From: Attorney Marv Tr~dle 
Date: March 15, 2004 
Re: CT03-154 FiberComdQwest 

RESPONSE TO TIM GOODWIN EMAIL QUESTIONS OF MARCH 11,2004 

Question (1): We've obviously had some problems agreeing on tlle definition of "traffic 
in dispute." Why do you think o~u- definition is inaccurate? 

Answer (1): Your definition is not broad enough to address tlle traffic that is tlle subject 
of BHFC ' s Comnplaint, and since BHFC filed tlle action they want to define what is at 
issue. In addition, your definition contains the word "delivered," tlle definition of which 
may give rise to an additional issue (see, e.g., Qwest's Request For Admission 15 wlIich 
again uses the t e m  "delivered"). 

Question (2): Request for Admission 1: Wllo participated in the review of the February 
2004 call data? Wl~o prepared BHOOl? 

Answer (2): Denise Bussey participated in the review of tlle call data, and she is 
identified in BHFCYs Answer to hlteirogatory 10(a). We do not lu~ow what BHOOl is, 
could that be an identifying mark that Qwest p~lt  on a document? 

Question (3): Req~lest for Admission 17 and 18: Just to claiify, is BHFC aware of any 
requirenlent fiom any state or the FCC for cartiers to charge intrastate switched access 
rates for interexch~lge traffic originated in one state and delivered to ISPs located in that 
same state? 

Answer (3): No. 

Question (4): Req~lest for Prod~lction 7: Tllough I thougllt the request was clear, to the 
extent it wasn't, I apologize. Perhaps I can clarify: Many CLECs have filed coimnents 
or other documents with state commissions or the FCC, or are part of organizations that 
filed such colmnents or doc~unents, that discuss whether Internet-bound traffic is s~lbject 
to reciprocal compensation. Req~~est  for Production 7 seeks the production of any such 
coimnents, testinlony, argument, etc. that BHFC has filed, or have been filed by an 
organization or coalition of which BHFC is a part. Please call if you need fiu-ther 
clarification. 

Answer (4): BHFC has not filed any such docuinents, with the exception of the 
Conmission Coinplaint filed by BHFC against Qwest in 2001, CT01-056, which 
Complaint was later withdrawn. BHFC is not aware of any such filings made by those 
organizations to which it belongs. 

EXHIBIT A 



IDENTIFICATION OF WITNESSES FOR DEPOSITIONS 

1. We've had some discussions already abo~lt the witnesses each side might want to 
depose next week, and rather tllan filing pleadings at this point to identify and request 
tl~ein, we'd suggest doing so by telephone. If you would prefer folinal pleadings please 
let me lulow. 

2. At the present time we are interested in deposing Ed Melichar, plus the following 
witnesses: 

a. Persons who could meaningfully address, and are very lulowledgeable 
teclmically about, traffic routing for the traffic in disp~lte all the way from the calling 
party to the ultimate website. For example, if a BHFC customer in Spearfish (who is also 
an AOL customer) wants to reach a website outside of So~ l t l~  Dakota via AOL using a 
Qwest provided Rapid City access n~mber ,  how is that call pl~ysically received and 
routed? We're interested in tracing each step of tlle way. By way of example only, 
when does the call first make contact with Qwest facilities? What lund of facilities? 
Where are the facilities? Are they owned or leased facilities? Leased fiom wlloin? 
Where does the call go next? And, again, how does that happen pl~ysically? 

The same infonnation will be sougllt regarding AOL facilities, long distance 
carrier facilities, etc. For example, when does tlle call first inalte contact with an AOL 
facility, where is that facility, what type of facility is it, etc. 

b. Persons with the above detailed traffic routing infonnation for a call 
originating with a Rapid City BHFC customer, rather than originating with a Spearfish 
BHFC customer. 

c. Persons with the detailed traffic ro~lting infoilnation for a call originating 
with a Qwest customer in Rapid City who wants to reach an out of state website using a 
BHFC ISP customer in Rapid City, such as Rapid Net. 

d. Persons who are very lcnowledgeable about how, wl~en and why traffic 
originating with Qwest customers ellroute to BHFC facilities is included or excluded 
from the Qwest call records that are   used by BHFC in billing Qwest. By way of 
example only, BHFCYs Response to Request for Admission 1 refers to calls excluded 
from Qwest call records resulting in those calls not being billed by BHFC since they were 
not reported to BHFC by Qwest. We are interested not only in the billing details of this 
issue, but also how the calls are identified, and by whose direction the inclusioils or 
exclusions were, and are, made. 

After you have had a chance to review this, please give me a call to discuss the witnesses 
each side will identify and produce for next week's depositions. We suggest the 
depositions be taken here in Rapid City since the action originates here, and we anticipate 
all the witnesses you will want to depose are here. 



BEFORE THE PUBLIC UTILITIES C O ~ S S I [ O N  
OF THE STATE OF SOUTH DAKOTA 

In the Matter of the Complaint Filed by Black ) CT 03-154 
Hills Fibercorn, L.L.C., Rapid City, South 1 
Dakota Against Qwest Corporation Regarding ) AMENDED 
Intrastate Switched Access Charges Applied to ) COMPLAINT 
ISP-Bound Calls Which Complainant Claims is ) 
Interstate in Nature 1 

Conlplainant, Black Hills FiberCom, L.L.C., pmsuant to A.R.S.D. 

$ $20: 10:01:02:03 and 20: 10:01:07:01, for its comnplaint against the Respondent, Qwest 

Corporation, states and alleges as follows: 

1. The fill1 name and address of Coinplainant, Black Hills FiberCom, L.L.C. 

("FiberCom"), are: 

Black Hills Fibercorn, L.L.C. 
809 Deadwood Avenue 
P.O. Box 2115 
Rapid City, SD 57709 

2. The fill1 name and coiyorate address of Respondent, Qwest Corporation 

("Qwest"), are: 

Qwest Corporation 
7800 East Orchard Road 
Englewood, CO 80 1 1 1 

3. Qwest's registered agent for service in South Dakota is: 

CT Corporation System 
3 19 South Cotem Street 
Piell-e, SD 57501 



JURISDICTION 

4. The South Dakota P~~b l i c  Utilities Cormnission ("Coinmission") has 

approved intrastate switched access sei-vice tariffs for both FiberCom and Qwest in 

accordance with ARSD 20: 10:29 (Telecoi~m~~nicatio~~s Switched Access Charges), 

making disp~ltes related to application of the tariffs the appropriate julisdiction of the 

Collmission. 

COUNT ONE 

INTRODUCTION 

5 .  As it relates to this Coinplaint, Fibercorn has one local calling area that 

encompasses four Qwest local calling areas. 

6 .  h1 this proceeding, the Co~~unission is respectfully called ~ ~ p o n  to coixct 

cestain invoices and billing ell-ors for Internet Service Provider ("1SP")-bo~lnd traffic 

between FiberCom and Qwest. The resol~ltion of this d isp~~te  req~~ires the application of 

Qwest's intrastate switched access sei-vice tasiff, as approved by the Coinmission. 

7. The parties disagsee on wllether inter-carrier switched access services 

charges apply to ISP-bo~uld calls initiated by FiberCom's custolners to Rapid City access 

n~~lnbers provided for Qwest-sewed ISPs, b~lt  between Qwest's local exchanges. 

8. More specifically, it is Qwest's position that it may charge FiberCom 

inter-can-ier switched access charges pursuant to its intrastate tariff when a FiberCom 

custoiner initiates a call to a Qwest-sewed ISP with a Rapid City access 11~11nber within 

that customer's local calling area b~l t  between Qwest's local exchanges. FiberCom 

disagsees. 



9. Significantly, however, Qwest simultaneously taltes the position that all 

otl~er ISP-boulnd calls, particularly when initiated by a Qwest Custoiner to a FiberCoin- 

served ISP, are "interstate in nature" and subject solely to bill and lteep comnpeilsation. 

10. FiberCom's and Qwest's Intercolmection Agreement, as mended, and the 

FCC Declaratory Order and Order on Remand, discussed infi-a, are also collsistent with 

Qwest's position that ISP-bo~lild calls are "interstate in nature," tlltls eliminating inter- 

carrier access charges for the traffic at issue in this Comnplaint. Finally, these are 

interstate calls becatwe s~lbstailtially all of the calls tennillate outside of Qwest's South 

Daltota exchanges. 

FACTUALBACKGROUND 

The Parties' Local Callin2 Areas 

11. Qwest's local calling areas include at least four (4) exchanges within the 

Nol-tl~em Blaclt Hills. 

12. When FiberCom entered the telecoilm~li~icatiolls business as a facilities- 

based local excllange canier ("LEC"), the Conmission approved an expanded local 

calling area - as compared to Qwest. FiberCom's local calling area (and comparable 

service area) encompasses four (4) of Qwest's local exchanges located in the Northern 

Blaclt Hills of South Daltota. FiberCom's local calling area was approved by the 

Coi~mission in Docltet TC99-056. (Exhibit 1, attached.) 

13. For purposes of billing its customers, FiberCom's local calling area 

applies to calls made between FiberCoin customers and to calls made by FiberCom's 

custolners to Qwest's customers. 



14. The disparity between FiberComys and Qwest's local calling asea presents 

a competitive situation in wllich Qwest has failed to con-ectly apply its intrastate tariff 

for ISP-bo~u~d traffic exchanged between a FiberCom customer in one Qwest exchange 

and a Qwest-sewed ISP in another Qwest exchange tlxougl~ a Rapid City access n~unber 

(e.g., 342-XXXX) provided by a Qwest-served ISP to FiberComYs telephone customers. 

The Parties' Initial Interconnection Agreement 

15. In November 1998, FiberCom and Qwest's predecessor, US West 

Coimn~mications, hc . ,  entered into an cc In t e r coec t i o  Agreement Between Black Hills 

FiberCom, h c .  (sic) and U.S. West Colmnumications, h c .  for the State of South Dakota" 

("Initial liltercolmection Agreement"). The Colmnission approved the Initial 

Interconnection Agreement on Jan~lal-y 6, 1999 i11 Docket No. TC98-205. 

FCC's Orders Relative to ISP-Bound Traffic 

16. In the Matter of hnpleinentation of the Local Competition Provision in the 

Telecoilmlnications Act of 1996 ("FCC Declaratory Order"), 14 F.C.C.R. 3 689 (1 999), 

vacated, Bell Atlantic Telephone Co. v. FCC, 206 F.3d 1 (2000), the FCC concluded that 

ISP traffic does not tellnillate at an ISP's modem, and should not be considered as 

compsising two distinct calls. Id. at 3698 (713). The FCC instead used an "end-to-end" 

analysis to co~lclude that ISP traffic was interstate. Id. at 3701-02 (71 8). 

17. The FCC has fi~rther concluded that, applying the "end-to-end" analysis, 

calls to ISPs do not teiminate at the ISP's local server, but instead colltin~le to the 

"ultimate destination or destinations, specifically at a[n] Intenlet website that is often 

located in anotller state." Id. at 7 12. Based on this analysis, the FCC has reasoned that a 



substantial portion of calls to ISPs are interstate and described ISP-boulnd traffic as 

interstate access sewice. Id. at 77 17 and 18. 

18. The FCC has recognized that the existing inter-canier compeilsation 

inecl~anisms for the delivery of ISP-boumd traffic, in which the osiginatiilg carrier pays 

the carrier that serves the ISP, has created oppolhulities for regulatory arbitrage and 

distorted the economic incentives related to comnpetitive entry into the local exchange and 

exchange access marlcets. In the case of ISP-boulnd traffic, the FCC fouuld that "sucl~ 

decisions are driven by regulatory oppol-t~mities that disconnect costs fi-om end-user 

ilmket decisions." hnplenmltatioil of the Local Competition Provisions In the 

Telecolmnuli~ications Act of 1996, liltercasier Coinpensation for ISP-Boulnd Traffic, 16 

F.C.C.R. 9 15 1 (2001) ("Order on Remaild"), 7 5. The FCC has stated that the decision to 

move to bill and keep for dial-u1p traffic to ISPs was adopted to protect the RBOCs, 

iilcluding Qwest. Id. at 7 89. 

1 9. The FCC Order on Remand went into effect on J~ule 14, 200 1. 

Qwest's Immediate Response to the FCC Orders 

20. limnediately after the FCC's landillarlc decisions regarding ISP-bound 

traffic, Qwest requested the xnendment of the htercoiulection Agreement to reflect the 

intent of the FCC's decision. As such, it is clear that Qwest intended that all ISP-bound 

traffic between the parties be treated in confol-nlance with the FCC's decisions. 

September, 2001 Amendment to Interconnection Agreement 

21. Specifically, in response to the FCC's Order on Remand, Qwest requested 

FiberCom to execute a 2001 amendment to the Intercoimection Agreement to incorporate 



the FCC's position that a rate cap would be placed on coinpensation for ISP-bo~md traffic 

and that such compensation would be phased out over time. 

22. Accordingly, in September 2001, FiberCoin and Qwest entered into an 

"Amendment to the Intercoiulection Agreement (effective June 14, 2001, the same as the 

effective date of the FCC Order on Remand) between Qwest Corporation and Black Hills 

FiberCom, L.L.C. for the state of South Dakota for Agreement Tern, Existing Rules and 

Intenlet Seivice Provider B o ~ u ~ d  Traffic" ("2001 Amended Intercoimection Agreement"). 

The Coininission approved the 2001 Amended li~terco~u~ection Agreement on December 

5, 2001 in Docket TCOl-161. 

23. The 2001 Amended Interconnection Agreement provides that FiberCoin 

and Qwest will invoice each other according to specific inter-canier rate caps, wlicll rate 

caps were to phase out over time. This amendment to the Intercoimection Agreement 

was made to adopt the FCC ' s n~ling appealing in its Order on Remand. Nevei-theless, 

Qwest coiltiil~led to invoice Fibercoil1 intrastate access rates for such traffic, which the 

200 1 Amended Intercoimection Agreement clearly treats as "interstate in nature." 

August, 2002 Amendment to Interconnection Agreement 

24. Additionally, the parties agreed, effective April 1, 2002, to execute the 

2002 Amended li~tercoiu~ection Agreement to incorporate the FCC's position that traffic 

ultimately delivered to ISP's is "interstate in nat~u-e" and should be exchanged on a bill 

and keep basis. 

25. Accordingly, FiberCoin and Qwest entered into an "Amendment to the 

Intercoimection Agreement between Qwest Corporation and Black Hills FiberCom, 

L.L.C. for the State of South Dakota for Internet Seivice Provider Boulnd Traffic" ("2002 



Amended Intercolmection Agreement"). Tile Comnission approved the 2002 Amended 

htercolmection Agreement on J m ~ m y  3,2003 in Doclcet TC02- 13 1. 

26. The 2002 Anended Iilterco~mection Agreement, at 5 3.2.3, provides that, 

"The Parties agree that ISP Bound Traffic, effective April 1,2002, shall be excl~anged as 

Bill and Keep." Again, Qwest requested that ISP-bound traffic be billed as bill and keep 

traffic, consistent with Qwest's and the FCC's position that sucll traffic is interstate in 

27. In addition to the above, Qwest's position is also clearly set forth in its 

November 3, 2000 letter to Fibercoin (Exhibit 2, attached), wherein it expressly rejects 

FiberCom3s billing of reciprocal comnpensation for local calls made by Qwest custolners 

to dial-LIP ISPs served on Fibercorn's networlc. Qwest's stated position is: 

Qwest has detemiiled that the majority of the traffic included on 
yom invoices was delivered to a11 Internet Sesvice Provider (ISP). 
Conseq~leiltly, that traffic does not tennillate to a LEC within the 
same local calling area. Instead, the ISP contiil~~es the 
conm~mication to tellnillate it in a distant local calling area at a 
server that is generally located outside of the calling area in which 
the call originated. As such, liltenlet related traffic is 
predoininately interstate in nat~lre, and t11~1s is not subiect to local 
reciprocal compensation charges under our A,greement. [E~npl~asis 
added.] 

28. In direct contrast to the above clearly stated positions of Qwest on tlis 

issue, Qwest has contin~led to invoice FiberCoin inter-casier intrastate switched access 

charges for ISP-bound traffic. Clearly, if sucll traffic is not s~lbject to local reciprocal 

co~npensatioil becatlse it is "interstate in natme," suclz traffic is lilcewise not s~lbject to 

inter-canier switched access seivice charges pmsuant to Qwest ' s intrastate tariff. 

29. As a result, Qwest has incolsectly invoiced Fibercorn for ISP-bound 

traffic that should not have been invoiced p~u-sumt to Qwest's intrastate access seivice 



tariff. FiberCom has calculated that the amount paid by FiberCom to Qwest pursuant to 

those incoi-rect invoices from J~me, 2000 tlxougl~ March, 2004 is $1,028,879.3 9. The 

total amount, including statutory prejudgment interest to date of ten percent, is 

$1,320,882.70. 

30. Qwest's delivery of ISP-bouuld calls fi-om FiberCoinYs Noi-then1 Black 

Hills custoiners to Qwest-served ISPs, and Qwest's delivery of ISP-boumd calls fi-om 

FiberCoin's Rapid City-located custoiners to Qwest-sewed ISPs are the same. The only 

material difference is that Qwest illvoices Fibercoin for the foimer calls, but does not 

invoice FiberCom for the latter calls because Qwest chooses to treat only the latter calls 

as "interstate" calls. In addition, Qwest has tllus demonstrated its ability to identify and 

separate ISP-boumd calls. 

Additional Basis for Relief Sought 

3 1. Qwest's primary ISP customer, AOL, has no Point of Presence, nor any 

facilities, switches, modems, or other presence in South Daltota. All such ISP-botuld 

traffic is routed tlvougl~ Qwest and Qwest related facilities fi-oin Rapid City to Arlington, 

Virginia, where such traffic makes its first contact with AOL. Fibercoin submits the 

same is tixe of all other Qwest ISP customers, i.e., they have no presence in Soutll 

Daltota, but merely are provided Rapid City access a~unbei-s by Qwest, and all such 

traffic is likewise routed tl-u-ougll Qwest and Qwest related facilities to those ISPs located 

outside of South Dakota. As such, all the ISP-bound traffic at issue herein is interstate, 

not intrastate, traffic. 



Attempts to Resolve Dispute 

32. After contin~lal, ~u~successfi~l, efforts to resolve this situation, finally, on 

J~me  30, 2003, FiberCom s~~binitted a witten dispute to Qwest demanding that Qwest 

refimd previous overcharges and issue coi-sected invoices for all relevant inter-exchange 

ISP-bo~u~d traffic. That effoi-t was liltewise ~u~successfid, and FiberCom has t l ~ ~ l s  fo~uld it 

necessary to commence this adversarial proceeding. 

COUNT TWO 

3 3. FiberCom restates paragaphs 1 tlu-oug11 32 of its Complaint against 

Qwest. 

34. FiberCom alleges that the six year (6) statute of limitations period of 

SDCL § 15-2- 13 (1) is controlling in this proceeding. 

PRAYER FOR RELIEF 

WHEREFORE, FiberCom respectfully req~lests that the Coinmission: 

1. detelinine that the six (6) year stat~lte of lilnitatioils period of SDCL 5 15- 

2-13(1) applies to disp~~tes that arise pulrsuant to Qwest's intrastate access tasiff and 

FiberComYs claims herein; 

2. deteimine that ISP-bo~lnd calls are "interstate in nature," and are not 

sulbject to intrastate switched access charges as imposed by Qwest; 

3. detemine the n~ulinber of ISP-bo~u~d call min~ltes to which Qwest has 

applied intrastate switched access charges; 

4. order Qwest to immediately issue revised invoices to Fibercoin for all 

relevant invoicing periods, which shall reflect no charges for the ISP-boumd calls at issue 

herein; 



5 .  order Qwest to illmediately issue FiberCom a cash refimd in a s u n  that 

reflects the difference between the sum paid to Qwest for ISP-botuld calls originated by 

Fibercoin custolners and the stun appropriately invoiced p~u-suant to paragraph 4, above, 

p l ~ ~  stat~ltoi-y interest; and 

6. provide such other relief as the Coinmission deems just and appropsiate. 

Signed tlis day of Apiil, 2004, 

' I Y P  
. White, Vice President Corporate Affairs 

STATE OF SOUTH DAKOTA ) 
) ss: 

COUNTY OF PENNINGTON 1 

Kyle D. White, Vice President Corporation Affairs, of Black Hills Fibercoin, 
L.L.C., being first d~lly swoi-n ~lpon l i s  oath says that he is the person above named; that 
he has read the above and foregoing inst~-uinent, uu~derstands the contents thereof, and 
that the same is tme of l i s  own lu~owledge, except as to matters therein stated ulpon 
information and belief, and as to such matters, he believes the sane to be true. 

I " 

D. White, Vice President Corporation Affairs 

S~lbscribed and sworn to before me this 16$L day of April, 2004. 

( SEAL) 

BLACK HILLS FIBERCOM, L.L.C. 
/7 

P.O. Box 8112 
Rapid City, So~lt11 Dakota 57709 
(605) 348-8530 



CERTIFICATE OF SERVICE 

I hereby certify I am one of the coru~sel representing Black Hills FiberCom, 

L.L.C. in this matter and that on April 16, 2004 a true and correct copy of the foregoing 

Amended Complaint was served electronically and via United States first class mail, 

postage prepaid, on the following: 

Thomas J. Welk (tj weU<@bgpw. coin) 
Boyce, Greenfield, Pasl~by and Well<, L.L.P. 
P.O. Box 5015 
S i o ~ ~ x  Falls, SD 57717-5015 

Tim Goodwin, S enior Attomey (Tiin.Goodwin@qwest . coin) 
Qwest Services Corporation 
1801 California Street 47"' floor 
Denver, CO 80202 

Karen Cremer (I<aren.cremer@state.sd.us) 
So~~t l l  Dakota Public Utilities Conmission 

Marvin D. Tmhe 


