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STATE OF SOUTH DAKOTA ) 
) :SS 

COUNTY OF HUGHES j 

IN CIRCUIT COURT 

lXTH JUDICIAL CIRCUIT 

In the Matter of Otter Tail Power Conlpany Civ. No. 06-399 
on Behalf of Big Stone I1 Co-Owners for an 
Energy Conversion Facility Permit for the APPELLEE'S BRIEF 
Construction of the Big Stone I1 Project 

PUC Docket No. EL-05-022 

INTRODUCTION 

Appellee, Otter Tail Power Company on behalf of the Big Stone I1 CO-owners' 

(hereinafter referred to as "Co-owners" or "Applicants"), by and tluougl~ the undersigned 

attorneys respectfully submits this brief in response to the brief filed by Minnesota Center for 

Enviroimental Advocacy, Fresh Energy (formerly Minnesotans for and Energy Efficient 

Economy) Izaak Walton League of America- Midwest Office, and the Union of Concerned 

Scientists (hereinafter refemd to as "Appellants"). 

Although the record in this matter is quite extensive, Appellants have limited the scope of 

their appeal only to carbon dioxide issues. As such, Appellants have waived review of a 

substantial portion of the South Dakota Public Utilities Commission's ("Commission" or "PUC") 

Final Decision and Order; dated July 21, 2006. Accordingly, in an effort to streamline citation to 

the record, Co-owners will refer to specific findings of fact or concl~~sions of law as opposed to a 

page of the settled record whenever doing so is more convenient. Such citations shall be denoted 

as "Finding " or Conclusion " with reference to the n~unber of the finding of fact or 

' The Project is owned by seven electric utility providers, Otter Tail Corporation d/b/a Otter Tail Power Company, 
Montana-Dakota Utilities Co., a Division of MDU Resources Group, Inc., Western Minnesota Municipal Power 
Agency tlxough Minnesota River Energy Services, Southern Minnesota Municipal Power Agency, Cenh-a1 
Minnesota Municipal Power Agency, Great River Energy and Heartland Consumers Power District. Collectively, 
these utilities serve over 1.2 nillion customers in South Dakota, North Dakota and Minnesota. Findings 1-8. 



conclusion of law cited. A copy of the PUC's Final Decision and Order; Notice of Entry is 

attached as an appendix to tlis brief for the Court's convenience. The Court will note that most 

of the findings contain references to portions of the record from which the finding is derived. 

References to the transcript of the hearing will be denoted as "HTr. ." Citations to other 

pages of the settled record shall be denoted as "SR . Y Y  

JURISDICTIONAL STATEMENT 

Appellants' brief does not contain a jurisdictional statement as required by SDCL 1-26- 

33.3(1). Pmsuant to SDCL 1-26-33.4, Co-owners state that tlis case is an administrative appeal, 

govemed by SDCL Ch. 1-26, fsom a decision of the PUC granting an application of Co-owners 

for an energy conversion facility peimit ("facility permit") to constluct the proposed Big Stone I1 

power plant. Tlx PUC issued its order, findings of fact and conclusions of law approving the 

application on July 2 1, 2006. Intervenor Mary Joe Stueve filed two applications for rel~earing on 

July 28, 2006 and August 14, 2006. On August 24, 2006 the PUC entered an order denying 

rehearing. Appellants filed notice of appeal on or about September 21,2006. 

STATEMENT OF LEGAL ISSUES 

1. Whether the PUC's findings of fact regarding casbon dioxide einissions are clearly 
eironeous or wllether the PUC's decision to grant Co-owners' application for an energy 
conversion facility pennit was arbitrary and capricious. 

2. Whether the PUC's decision to grant the energy conversion facility permit is the result of 
an improper balancing of economic benefits against environmental harm. 

STATEMENT OF FACTS 

A. The Big Stone Unit 11 Project 

The Big Stone Unit I1 Project ("Project") is a proposed nominal 600 megawatt, 

supercritical pulvelized coal-fired power plant to be built adjacent to the existing Big Stone plant 

located near Big Stone City, South Dakota. Findings 26, 79. The Project also encompasses the 

2 



constl-uction of transmission lines extending from the plant through South Dakota and into 

Minnesota, although the transmission lines were not the subject of the matter presently before 

this Court. 

As a "baseload" facility, Big Stone Unit I1 will ensure that each Co-owner will have the 

power and energy each ~ltility needs to serve the increasing demand for electricity from its 

customers, 24 horns a day, seven days a week. Finding 27. The PUC found that any delay in the 

construction of Big Stone Unit II "could have negative consequences for the Applicants, the 

region, and ultimately the coas~ming public." Finding 76. 

The decision to build the Big Stone I1 Project is a result of each respective Co-owner's 

analysis of their demand for reliable, economical, electric energy. The individual assessn~ents of 

the Co-owners indicated that the Big Stone I1 Project is the "best cost" resource among other 

alternatives to supply the baseload electric energy needs of their customers. Findings 35-56. 

Construction of Big Stone Unit I1 on a site adjacent to the existing Big Stone I plant 

provides many advantages to both plants. Rail facilities, solid waste disposal, water supply 

systems and electric transmission corridors already exist. SR 3925. Liltewise, the area residents 

are accustomed to the existence of the Big Stone I plant. Id. Fwthermore, the location allows 

for opportunities for both plants to share facilities and tecl-~llologies, For instance, the Big Stone 

I owners and Co-owners have agreed to install a joint, common wet flue gas desulfiu-ization 

system (wet scrubber) that would reduce sulfilr dioxide emissions froin both plants being lower 

than current sulfur dioxide emissions ii-om Big Stone I. SR 4050. The wet scrubber will also 

reduce emissions of mercury so that the two plants will emit no more than the existing Big Stone 

I plant does now. SR 405 1. The technology to be employed for Big Stone Unit 11 (supercritical 

boilers) will produce low levels of nitrogen oxides. SR 4050. 



B. Applicable Statutes and Rules and Procedural History 

The South Dakota Energy Facility Permit Act, SDCL Ch. 49-41B, and the administrative 

iules promulgated pursuant to that act by the PUC, ARSD Ch. 20: 10:22, demand a 

comprehensive review of plans to build an energy conversion facility and the impact it will have. 

Indeed, the PUC is charged with broad responsibility in examining such a peimit. SDCL 49- 

41B-1 states: 

The Legislature finds that energy development in South Dakota and the Northern 
Great Plains significantly affects the welfare of the population, the enviromnental 
q~lality, the location and growth of ind~lstry, and the use of the natural resources 
of the state. The Legislature also finds that by assuming permit authority, that the 
state must also ensure that these facilities are constl-ucted in an orderly and timely 
manner so that the energy requirenlents of the people of the state are hlfilled. 
Therefore, it is necessary to ensure that the location, construction, and operation 
of facilities will prod~lce minimal adverse effects on the environment and upon 
the citizens of this state by providing that a facility may not be constructed or 
operated in this state without first obtaining a peimit from the commission. 

The applicable statutes and rules require that an applicant address a very large number of factors, 

including the following: 

Name and address of applicant, including all persons participating in the facility. 
SDCL 41-49B-11(1), ARSD 20:10:22:06. 

Detailed descriptions and maps to illustrate the location of the facility and its 
proximity to other geographic features in the area. SDCL 49-41B-1 l(2); ARSD 
20: 10:22: 11. 

A detailed description of operating nature of the facility, including proposed on- 
line life, a general description of major components, identification of materials 
flowing in and out of the facility and procedures proposed to avoid or ameliorate 
possibility that discharges would constitute a nuisance or endanger persons or 
property. ARSD 20: lO:22:26. 

Estimated completion dates and cons~uction timetables. SDCL 49-41B-1 l(3) 
and ARSD 20:10:22:22. 



Detailed employment estimates complete with job classifications, estimated 
employment expenditures, plzns for utilizing the available labor force in South 
Dakota an assessment of local manpower to meet the requirements and estimates 
of workers who might remain in the area following construction. SDCL 49-41B- 
1 l(4); ARSD 20: lO:22:24. 

Descriptions of possible future additions and modifications which the applicant 
may wish to be approved in the pennit. SDCL 49-41B-1 l(6) and ARSD 
20:10:22:25. 

Detailed statement of reasons for selecting the site including descriptions of 
selection criteria, an evaluation of alternative sites and an evaluation of the 
proposed plant and its advantages over other sites. SDCL 49-41B-1 1(6) and 
ARSD 20: 1022: 12. 

A complete description of current and proposed ownership rights and identity of 
the project manager. SDCL 49-41B- 1 l(7) and ARSD 20: 1 O:22:O7. 

Description of the purpose of the facility. SDCL 49-41B-1 l(8) and ARSD 
20: lO:22:O8. 

Detailed estimates of consumer demand and estimated f~lture energy needs of the 
consumers to be served, including data, data sources, assumptions, forecast 
models or methods ~ ~ p o n  which the estimate is based; infomation on the relative 
contribution to any power distrib~ltion network or pool and a statement regarding 
the consequences of delay or termination of construction of the facility. SDCL 
49-41B-1 1(9) and ARSD 20:10:22:10. 

Potential short and long range demands on estimated tax revenues generated by 
the facility. SDCL 49-41B-1 l(10). 

Estimated constluction costs. SDCL 49-41B-1 l(12) and ARSD 20:10:22:09. 

Detailed enviromnental studies, including: 
o Anticipated changes in the eilvironment resulting from construction and 

calcu~lations of to reveal and assess demonstrated or suspected hazards to 
the health and welfare of human, plant and animal con~rnmities. ARSD 
2O:lO:22:13. 

o Detailed descriptions of the effect of the proposed facility on the physical 
environment with descriptions of land forms in the area, topographic 
maps, sumnaries of the geological features of the area to depict 
subsurface variations; descriptions of economic deposits, such as gravel 
sand or clay; description of soil types; analysis of erosion potential or 
sedimentation and proposed means of control; information on seismic 
risks, subsidence potential and slope instability; and analysis of constraints 



the geographical characteristics may impose on the design, construction or 
operation of the facility. ARSD 20:10:22:14. 

o Detailed information concel~ing the effect of the facility on surface and 
groundwater including, scale maps showing surface water drainage patters 
before and after construction; maps depicting planned water uses by 
comrn~mities, agriculture, recreation, fish and wildlife that may be 
affected; maps showing surface and groundwater supplies and the location 
of pipelines or chmlels required for water transnlission; maps showing 
locations of aq~lifers if they are to be used for water sources and analysis 
of the capacity of the aquifer to yield water and recharge; and descriptions 
of water storage designs and plans for cooling and heated water to be 
discharged. ARSD20: 10:22: 15. 

o Identification and quantification of terrestrial and aquatic ecosystems 
(flora and fauna) analyzing impact of construction and operation on 
breeding times, migratory pathways, important species and measures 
planned to ameliorate negative biological iinpacts fiom constiuction and 
operation of the facility. ARSD 20:10:22: 16 and 20:10:22:17. 

o Evidence that the facility will comply with all applicable water q~lality 
standards and regulations. ARSD 20: 10:22:20. 

o Evidence that the proposed facility will comply with all applicable air 
quality standards and regulations. ARSD 20: 10:22:21. 

Detailed descriptions of land use in the siting area including maps showing land 
uses in the area, such rowcrop farming, pasturelands, haylands, undisturbed native 
grasslands, irrigated lands, existing and potential extractive nonrenewable 
resources, nual residences and farmsteads, p~lblic and industrial uses, m~tnicipal 
water s~lpply sources and sources for rural water districts and noise sensitive 
areas; identification of homes that will be displaced; analysis of compatibility 
with other local uses; and general analysis of the effects of the proposed facility 
on land uses and plans to ameliorate adverse impacts. ARSD20: 10:22: 18. 

Detailed descriptions of local land use controls and the manner in which the 
facility will conlply. ARSD 20: 10:22: 19. 

Detailed community impact information such as impact on housing, land values, 
the local labor market, health facilities, energy, sewage and water, schools, 
transportation facilities, fire protection, law enforcement and other government 
services or facilities; forecasts of impacts on taxes; forecasts of impacts on 
population, incomes and cohesion of communities; forecasts of impacts on 
landmarks, cultural resources, historic, religious and other facilities of cultural 
significance. ARSD 20: 10:22:23. 



Descriptions in general and technical terms of products to be produced. ARSD 
20:10:22:27. 

Infonnation on types of fuel including primary and secondasy fuels, anticipated 
yields and range and cheinical analysis of fuels. Infonnation on somces of fuels 
showing maps and describing transportation of fuels. ARSD 20: 10322328 and 
20: lO:22:29. 

Descriptions and analysis of alternate energy resources considered and the reasons 
for selecting the proposed source over alternative sources. ARSD 20:10:22:30. 

hforrnation concerning generation, treatment, storage, transport and disposal of 
solid waste and evidence that all solid waste will comply with applicable 
standards and regulations. ARSD 20: 10:22:3 1. 

Estimates of the efficiency of the facility and discussions of the ass~mptions on 
which the estimates are based. ARSD 20: 1 O:22:32. 

A plan or policy statement on action to be talcen at the end of the facility's on-line 
life including estimates of costs, site condition and land inetrievably committed to 
the facility. ARSD 20: 10:22:33. 

The PUC fould that Co-owners had met all of these requirements. See Conclusion 2. 

On November 8, 2004, pursuant to SDCL 49-41B-5, Co-owners filed notice of intent to 

submit an application to obtain a pernlit to construct the Project. SR 8286. On December 10, 

2004, the PUC designated the affected area and appointed a local review committee ("LRC") 

pursuant to SDCL 49-41B-6. Id, 

Co-owners filed their application for the permit to coilstiuct the Project on July 2 1, 2005. 

SR 1-435. Accordingly, the PUC issued notice of the filing to interested persons and provided 

notice of the date for parties to intervene. SR 464-465. On August 18,2005, the PUC assessed 

the filing fee required by SDCL 49-41B-12. SR 462-463. The PUC also gave notice of the 

p~lblic input hearing, which hearing occurred in Milbank on September 13, 2005 with 50 

members of the public in attendance. SR 455-456. 



In addition to Appellants, several other parties sought intervention in the proceedings, 

namely, Clean Water Action (who later withdrew), the Sierra Club (who withdrew pursuant to 

stipulation) and Mary Jo Stueve (who participated in the hearings pro se, but who is not a party 

to this appeal). An exhaustive discovery process preceded the final hearings held June 26,2006 

through June 29, 2006, in Piem. In response to discovery requests from Appellants and Ms. 

St~~eve,  Co-owners produced, or made available by electronic means over 47,000 pages of 

documents. Tr 555. 

The LRC met several times and was granted pelmission by the PUC to hire a consultant 

to carry out its duties. SR 671-672. The LRC submitted their written report consisting of over 

300 pages. See SR 684-1015. South Dakota statutes and federal law also require the 

preparation of an environmental impact statement ("EIS"). Western Area Power Administration 

("Westem") administered preparation of the EIS due to the intercollnection of Project 

transmission facilities to two Westem substations. The federal EIS process involved the 

participation of the U.S. Department of Agriculture, the R~lral Utility Service, the U.S. 

Department of Defense and the U.S. A m y  Corps of Engineers. Finding 88. The EIS process 

involved development of a draft EIS and opport~mities for written input and public hearings. 

The PUC rules of general practice require the submission of written testimony prior to the 

hearing. See ARSD 20:O 1 Z . 0 6 .  In support of their application, Co-owners submitted over 

2000 pages of prefiled testimony and exhibits. Finding 17. In an effort to streamline the hearing 

process, the parties stipulated that the testimony of certain witnesses could be introduced at the 

hearing without cross examination. Finding 20. Nevertheless, Co-owners presented 24 

witnesses in person at the hearing who were all available for cross examination by the parties or 

questioning by the Conunissioners. Finding 19. 



Following the fnlal hearings in Pierre, the PUC also allowed an additional public 

colmnent period on the evening of June 29,2006, during which 20 members of the public 

appeared with 12 providing comments to the PUC. 

At the concl~~sion of the fulal hearings, Co-owners and Appellants submitted proposed 

findings of fact and conclusions of law. Co-owners submitted a comprehensive set of 193 

proposed findings of fact and 19 conclusions of law encompassing all requirements of the 

applicable statutes and administrative regulations. SR 817343212, Appellants opted to stlbmit 

only 19 proposed findings of fact and 9 proposed conclusions of law which were confined to 3 

distinct issues - carbon dioxide, mercury and wind potential. SR 8 157-8 160. Appellants' 

proposed findings of fact and concl~~sions of law are attached as Appendix 2. 

On July 14,2006, the PUC announced its decision to @ant the facility permit subject to 

several conditions. Ultimately, the PUC entered 203 findings of fact and 22 conclusions of law. 

SR 8286-83 19. The PUC also entered i-ulings as to those findings and conclusions proposed by 

Appellants and Co-owners that were rejected, providing rationale for such decision. SR 8320- 

8321. 

C. Evidence Regarding Carbon Dioxide. 

Despite the broad m a y  of proof required by SDCL Ch. 49-41B and ARSD Ch. 20: 10:22, 

Appellants have limited the scope of this appeal solely to issues related to the Project's filture 

emissions of carbon dioxide. Specifically, Appellants arg~unents focus on two aspects of carbon 

dioxide emissions: (1) the asserted environmental effect of the emissions, and (2) the potential 

effect of possible future governmental regulation of carbon dioxide emissions. 

With regard to the effect of carbon dioxide emissions, Appellants presented the testimony 

of Dr. Ezra Hausman of Synapse Energy Economics, Inc, located in Cambridge, Massachusetts, 



who offered personal opinioils abo~lt the causes, nature and extent of global warming. Joint 

Intervenors Ex. 2. SR 72 1 1-7287. Appellants recount Dr. Hausman's written testimony on 

pages 7 through 14 of their brief. However, from the very outset of the hearing, Co-owners 

pointed out that the hea-ing before the PUC was "not the f o m ,  fra~ikly, to solve and to explore 

the science of global warming." HTr 16-1 7. 

Contrary to Appellants' assertion that Dr. Hausman's testimony was "wholly ~mrebutted", 

Co-owners did present evidence that contradicted Dr. Hausman's testimony and refuted his 

ultimate coi~clusions. For example, Ward Uggerud, Senior Vice President of Otter Tail Power 

Company, compared the estimated global emissions of antlu-opogenic2 carbon dioxide to that 

projected to be emitted by Big Stone Unit 11. SR 4660-4661. Big Stone Unit II, is projected to 

emit 4.7 million tons of carbon dioxide per year. SR 4660. Nevertheless, in the year it is 

expected to reach fidl conunercial operation, Big Stone Unit II's share of total U.S. 

antlu-opogenic carbon dioxide emissions would be 0.0007, or seven hundredths of one percent. 

SR 4660. In terms of global antluopogenic carbon dioxide emissions, Big Stone Unit 11's share 

would be 0.00014 or less than two hundredths of one percent. Id. This figure will only decline 

in the future as Third World countries continue to industrialize and increase their share of global 

C02 emissions. SR 4661. 

Dr. Hausman's testimony was limited to the global warming phenomenon in general. He 

never attempted to calculate the incremental effect, if any, the Project's carbon dioxide emissions 

would have on this overall phenomenon-locally within the siting area or globally. The PUC 

disagreed with Dr. Ha~lsman's ultimate conclusions and determined that the Project's carbon 

dioxide emissions are minuscule compared to national and worldwide emissions and therefore do 

Anthropogenic refers to man-made or man-caused emissions of carbon dioxide, such as enlissions &on1 burning 
fossil fuels. The American Heritage Dictionary. 



not pose a "tlxeat of serious injury to the eavirol~rnent" ~mder SDCL 49-41B-22(2). Findings 

134 and 135, Conclusion 21. 

Appellants also presented speculative evidence regarding the cost of possible f u t ~ ~ r e  

regulation of carbon dioxide emissions that was not accepted by the PUC. Appellants submitted 

that potential fut~lre carbon dioxide regulatory costs will be so stringent that the Project will not 

be a least cost teclmology for generating electsicity. Appellants presented the testimony of 

David Schlissel and Anna Somn~er - also from Synapse - who reviewed vasious failed 

legislative proposals and sunnised that Congress would adopt stringent regulatory requirements 

which could result in costs ranging fi-om a low of $7.S0 per ton of carbon dioxide to a mid-level 

of $19.10 per ton of carbon dioxide to a high of $ 30.50 per ton of carbon dioxide. SR 7087- 

7210. 

Applicants countered the testimony of Mr. Scldissel and Ms. Somner with testimony and 

cross-exanlination showing that Appellants7 conjecture about the cost of fut~u-e carbon dioxide 

regulation is higher than any reasonable cost that might result from Congressional action. As 

Applicants7 evidence showed, the vasious federal legislative proposals which f o m ~  the basis of 

the Appellants' C02 cost projections were relatively short-lived, none of them ever receiving a 

favorable vote fi-om either the U S .  House of Representatives or the U.S. Senate, and many never 

receiving a vote in conunittee. See HTr 737. SR 4679-4683. Additionalloy, Co-owners' experts 

demonstrated that even if some form of ca-bon regulation is eventually imposed, the likely costs 

of the regulation is such that the Project remains the best option for the Co-owners. See, e.g., SR 

41 70-4252; 4664-4703; 5200-5207; 5208-5213. 

The Commission found that it is speculative to determine what the potential cost impacts 

of possible future carbon dioxide regulation might be and that "quantifying the cost of future 



COz regulations is therefore a speculative undertaking, and the evidence shows tlnat only a small 

minority of states utilize quantified values to approximate the cost of future regulation." 

Findings 137, 139. Nevestlneless, tlne PUC weighed the conflicting evidence and found tlnat "in 

any event, all reasonable planning numbers for possible future CO2 regulation were s~lbstantially 

less than Appella~nts' $19.10 mid-case mmber, and none appeared to affect the cost-effectiveness 

of the Big Stone Unit I1 project as compared to alternatives." Finding 139. 

ARGUMENT AND AUTHORITY 

Tlne position of the Appellants is tlnat the PUC should have denied the application for a 

pennit to construct Big Stone Unit 11 beca~lse of carbon dioxide that will be emitted from the 

plaint. Appellants claim tlnat beca~lse tlne carbon dioxide enlitted from the plant will contribute to 

global warning, the Project poses a "tlmat of serio~ls injury to the environment" and therefore 

Co-owners did not meet the b~n-den of proof required by SDCL 49-41B-22. However, in their 

brief, Appellants confuse the standards of review and fail to dennonstrate any error on tlne part of 

the PUC. Furthemiore, Appellants' brief fails to identify any specific finding of fact or 

coilclusion of law to which Appellants assign any error. 

It is not clear from their brief what standard of review Appellants believe applies to the 

PUC7s findings of fact, conclusions of law and decision. Although Co-owners agree that review 

of this matter is governed by SDCL 1-26-36, it is difficult to tell wlnetlner Appellants allege tlnat 

findings entered by the PUC relative to carbon dioxide are clearly erroneous or whether 

Appellants allege that tlne decision to grant tlne facility pennit was arbitrary and capricious. See 

Appellants' Brief p. 6. Thxo~lgho~lt their brief, Appellants fail to distinguish between the clearly 

erroneous standard and the arbitrary and capsicious standard. Rather, Appellants invoke both 



standards for the purposes of arguing that the PUC reached the wrong conclusion based on 

carbon dioxide issues. 

In making their argument, Appellants ignore the substantial evidence presented by Co- 

owners and the findings of the PUC wl ic l~  address the lengthy list of topics set fosth, supra. By 

law, the PUC is required to examine tlis broad range of issues. Appellants ask this Court to 

ignore the broad scope of evidence presented and reverse the PUCYs decision based solely on 

carbon dioxide issues. In making this argument, Appellants ignore the fact that COz is not 

regulated as a poll~ltant by the State of South Dakota or the United States govenlment and there 

is no mention of carbon dioxide in the South Dakota Energy Facility Pennit Act or the 

administrative rules promulgated tl~ereunder. 

Issue I: The findings of fact entered by the PUC regarding carbon dioxide 
emissions are supported by the evidence and are not clearly erroneous and 
the decision to grant the application for an energy conversion facility is not 
arbitrary and capricious. 

A. The Clearly Erroneous Standard Of Review Applies To Factual 
Findings 

The PUC entered eight specific findings of fact regarding carbon dioxide emissions. It is 

well-settled law in South Dakota that factual detenninations made by an administrative agency, 

sucl~ as the PUC, are reviewed under the clearly erroneous standard. Kulzle v. Lecy Chiropr.actic, 

2006 SD 16,a 15, 71 1 NW2d 244,247. Under the clearly en-oneous standard, a reviewing court 

will reverse a factual finding only if the court "is definitely and fmlly conviilced a mistake has 

been made." Id. A court "cannot reverse merely because [it] find[s] a conflict in the evidence, 

nor can [the co~ut] s~bstitute [its] judgment for that of the [agency], ~tnless [the court is] left with 

a definite and film conviction a mistake has been made." Abild v. Gateway 2000, 1996 SD 50,a 

11, 547 NW2d 556, 559; citing Sclzuck v. Jolzn Momdl & Co., 529 NW2d 894, 896 (SD 1995); 

Kienast v. Sioux Valley Co-op., 371 NW2d 337,340 (S.D. 1985). Furthermore, as SDCL 1-26-36 



mandates, "[tlhe coust shall give great weight to the findings made and inferences drawn by an 

agency on questions of fact." In administrative appeals involving factual questions, reversals 

are rare.3 Reversals in such cases involving factual questions appear to be linlited to relatively 

unique  situation^.^ 

B. Appellants offer no showing as to the arbitrary and capricious 
standard. 

The arbitrary and capricious standard requires a different showing. South Dakota case 

law "provides that an arbitrary and capricious action is: based on personal, selfish, or fi-audulent 

motives, or on false information, and is cl~aractesized by a lack of relevant and competent 

evidence to support the action taken." Coyote Flats v. Sarzborn Cozmty Conz'n, 1997 SD 87,114, 

See Schroeder v. Department of Social Svcs., 1996 SD 34, 545 NW2d 223. The Circuit Court affirmed the factual 
determinations found by the Career Service Commission finding no el-ror, however, as a matter of law, the Circuit 
Co~u-t found the Colnmission erred in reinstating the employee because that legal conclusion was not supported by 
the findings of fact. 1996 SD 34 at 7 12, 545 NW2d at 229. 
Matter of Northwestern Pub. Svc. Co., 1997 SD 35, 560 NW2d 925 (whether PUC predicated a decision on a 
mistake of law and acted in excess of its authority was freely reviewable.) 
Baker v. Dakota Adin. & Const., 529 NW2d 583 (SD 1995)(The Circuit Court reversed a Department of Labor 
decision finding that a workers' compensation claimant failed to make a prima facie showing that he was entitled to 
odd-lot benefits. The Supreme Court reversed the Circuit Court's decision reinstating the Department's decision 
fmding there was substantial evidence in the record to support the hearing examiner's decision that the claimant was 
not eligible for odd-lot benefits.) 529 NW2d at 586. 
Foley v. State Ex. Rel. S.D. Real Estate Colnnz 'n., 1999 SD 101, 598 NW2d 217 (Circuit Court upheld factual 
findings that real estate broker failed to promote and protect his client's interests as he would his own.) 
Meligan v. Departnzent of Revenue and Regulation, 2006 SD 26, 712 NW2d 12 (Supreme Court reversed the Circuit 
Court and reinstated the Department's factual findings stating the Circuit Court erred in substituting its judgment, 
particularly as to credibility of the witnesses, for that of the ALJ.) 
Anztindson v. South Dakota Board of Pardons and Paroles, 2000 SD 95, 614 NW2d 800 (Supreme Court held the 
Circuit Court failed to properly apply the clearly erroneous standard in substit~~ting its own judgment for that of the 
Board and when it reversed the Board's decision.) 

See Kzirtz v. SCI, 1998 SD 3 7, 576 NW2d 878. The Circuit Court reversed a decision entered by the Director of the 
Department of Labor who reversed the finding by the ALJ that a workers' compensation claimant was entitled to 
odd-lot benefits at the direction of the Secretary of the Department. The Supreme Court affirmed the Circuit Court's 
reversal noting that the Secretary of the Department of Labor had no authority to dictate the outcome of the review 
of the ALJ's findings and conclusions. 1998 SD 37 at 7 24, 576 NW2d at 886. Although this case involved a 
Circuit Court reversal of the agency's factual findings, the Supreme Court indicated that the Director of the 
Department acted under an error of law when he reversed the ALJ's findings and conclusions as instructed by the 
Secretary. Id. at 7 24, 576 NW2d at 885. 
In Re Engels, 2004 SD 97, 687 NW2d 30. The Supreme Court reversed the Department's finding that a bar owner 
had notice of alcohol training programs for his employees. The Supreme Court stated that this finding was 
essentially "error per se because there is simply nothing in the record upon which to make a finding that Engels had 
notice concerning programs which were department approved. . ." 2004 SD 97 at 7 22, 687 NW2d at 36. 



596 NW2d 347, 35 1 (citations omitted). Appellants never provide this Court with any analysis 

to demonstrate the PUC granted the facility permit because of personal, selfish or fraudulent 

motives, that the decision was based on false infornlation or characterized by a lack of relevant 

and competent evidence. Rather, as is the case with their claim that the decision is "clearly 

erroneous," Appellants argue that based on tlle testimony of Dr. Hausman, the PUC simply 

reached tlle incorrect decision on the carbon dioxide issue and, therefore, the decision is arbitrary 

and capricious. Regardless of whether Appellants invoke the clearly erroneous standard or the 

arbitrary and capricious standard, in this appeal the Court is being called upon to examine the 

evidence presented to the PUC, wlich is a review of issues of fact. 

Altogether, reviewing the substantial volume of evidence in this case and comparing it to 

the findings of fact and conclusions of law entered by the PUC clearly indicates that the PUC 

carefi~lly, l~onestly and tl~orougl~ly reviewed all the evidence presented and properly arrived at 

the decision to grant the application. Absent a definite aild.fmn conviction that a mistake has 

been made, tlis Court should not reverse the factual findings entered by the PUC. 

C. The PUC's findings of fact regarding COz are firmly rooted in the 
record. 

The findings of fact entered by the PUC with regard to carbon dioxide emissions are as 

follows: 

133. The combustion of fossil he ls  including coal results in the formation of carbon 
dioxide. Carbon dioxide is a greenhouse gas. Big Stone Unit 11 is projected to 
emit 4.7 million tons of COz per year. App. Ex. 53, p. 4-1 0-4-1 1. Assuming an 
operating lifetime for Big Stone I1 of 50 years and no installation of C02  capture 
system, the plant will emit over 225 million tons of CO2 before it closes. Ex. JI-2 
at 26. 

134. The Energy Information Administration reports that antlx-opogenic carbon dioxide 
emissions in 2010 are projected to be 6,365 million metric tons in the United 
States alone. Worldwide, the projected 2010 C02 emissions figure is 30,005 
million metric tons. App. Ex. 29, p. 6. 



135. Based on projected annual emissions of 4.7 million tons, Big Stone Unit I1 would 
increase U.S. emissions of carbon dioxide by approximately 0.0007, or seven- 
hundredths of one percent. As a result, the proposed Big Stone Unit I1 plant will 
not contrib~lte materially to increases in the production of antluopogenic carbon 
dioxide. App. Ex. 29, p. 6. 

136. Big Stone Unit I1 will produce about 18% less C02  than other existing coal-fired 
plants because the super-critical boiler proposed here is more efficient than other 
fonns of coal-fired teclmologies. App. Ex. 2, p. 7. 

Issues arose at the hearing as to whether costs should be imputed to the project for 
possible future regulation of C02 emissions. Neither federal govenlment 
regulations nor South Dakota regulations have been established for COz 
emissions. Minnesota has established environ1nental cost values for COz 
emissions from electrical generation, but these values do not apply to generation 
located outside of Minnesota. App. Ex. 30, p. 7, 5; App. Ex. 34, p. 2; HTr 737- 
39. It is speculative whether Congress or S o ~ ~ t h  Dakota will regulate Cozy and, if 
either does so, what the timing and stringency of those regulations will be. App. 
Ex. 30, p. 9, 19-20; HTr 89-90, 523,737-43. Quantifying the cost of future C02 
regulations is therefore a speculative undertaking, and the evidence shows that 
only a small minority of states utilize quantified values to approximate the cost of 
future regulation. App. Ex. 30, p. 12. 

138. Evidence adduced at the hearing shows that only a few states have required COz 
emission red~lctions from electric generators. A gro~lp of Northeastern states is 
cu~en t ly  examining such regulations; however, the cost of the program (projected 
COz allowance prices of $1-$3) is expected to be relatively modest. States either 
implementing or considering COz reduction programs generally utilize far less 
coal generation than South Dakota (and the United States) as a percentage of their 
total electric generation portfolios. Such states also have higher electric rates than 
South Dakota. Hence, these states do not furnish a model for South Dakota for 
purposes of examining the C02 issue. App. Ex. 30, pp. 10-28. 

139. Evidence was also adduced at the hearing concerning various bills introduced in 
Congress that would regulate COz emissions. These bills do not fimish support 
for Intervenors' contention that there should be a cost imputed to Big Stone Unit 
I1 for future C02 regulation in an amount equal to $7.80-$30.50, with a mid-case 
range of $19.10 per ton. None of these bills passed either branch of Congress. 
One proposal that appeared to have the best chance of passing the Senate last 
year, but was never voted on, had a maximum "safety valve" allowance price cap 
of less than $6.36 per ton. Various planning nunlbers were discussed at the 
hearting in the $5-$6 range, and Minnesota has a COz environnlental cost value 
for use in electric generation resource planning betweem$.35 and $3.64 for in- 
state generation. In any event, all reasonable planning numbers for possible 
future C02  regulation were substantially less than the Intervenors' $19.10 mid- 



case n~unber, and none appeased to affect the cost-effectiveness of the Big Stone 
Unit I1 project as compared to alternatives. App. Ex. 30, pp. 4-28. 

199. Because there does not yet exist any federal or state regulation on C02 emissions, 
and because we do not yet lulow what effect such regulation may have on 
ratepayers in the future, the Commission finds that it is important for Applicants 
to keep the Coilxnission infonned of developments relative to the project 
involving C02 and that a condition so requiring is appropriate. The Applicants 
shall sulblnit an ann~lal report to the Commission on COZY with the first such report 
to be filed on or before July 8,2008. Such report shall review any federal or state 
action talcen to regulate carbon dioxide, how the operator plans to act to come into 
compliance with those regulations, the expected costs of those comnpliance efforts 
and the estimated effect of such compliance on rate-payers. The report should 
also evaluate operational techniques and conmlercially-available equipment being 
used to control C02 emissions at pulverized coal plants, the cost of those 
teclmiques or equipment, and whether or not the operator has evaluated the 
prudence of implementing those techniques or equipment. 

As noted in the introduction of this brief, each finding contains citations to the record that 

s~lpport each finding. 

It is clear these findings are s~lpported by the evidence in the record. Furthermore, it is 

clear that the PUC examined all of the evidence submitted by Co-owners and Appellants in 

fo~lnulating the findings. Appellants submitted 12 proposed findings of fact specific to carbon 

dioxide. See SR 8 157-8 159. Of these, the PUC accepted Appellants' proposed finding of fact 

nunlber 5 and incorporated it into finding of fact number 133 with limited modification. See SR 

8320. As to the other 1 I findings proposed by Appellants specific to carbon dioxide, the PUC 

rejected the sane, explaining their decision to do so in Attaclment A to the Final Decision and 

Order. SR 8320-832 1. As the PUC explained with regard to Appellants' proposed findings 6 

In Finding 135, the Cormnission finds that even though the emissions of COz 
seem significant on a tonnage basis, they will represent only a minute fraction of 
total U.S. anthropogenic emissions and a much more minute fraction of global 
emissions. The Commission is only called upon to determine whether this 
particular facility will have a serious adverse impact on the environment, and 
there is sufficient evidence in this record on which to base a finding that Big 



Stone I1 will have any appreciable effect on the global climate. It is clear from 
this record that if a consensus is ever reached at the national level concerning 
global wasming and the contribution of C02  to the problem, regulation of carbon 
emissions will have to occur in a national or even global context. In Findings 139 
and 199, the Colmnission notes that there is no federal or state regulation of C02, 
and thus far the debate at the Federal level and DENR at the state level are 
charged with regulation of air poll~~tants, and neither agency has yet seen fit to 
implement regdations. The Commission aclcnowledges the concerns about C02  
in Finding 199, and believes that the approach it has taken in that Finding and in 
Condition 6 is a proper approach given the current record and the absence of 
regulations or standards. 

There is no basis in the record that warrants this Court holding that findings of fact 133- 

139 and 199 are clearly erroneous. 

D. The testimony of Appellants' global warming expert, Dr. Hausman, 
was refuted and the PUC was not "duty-bound" to adopt Dr. 
Hausman's testimony 

Rather tllan attack the specific factual ~lndel-pimings of the PUC's decision, Appellants 

claim that the decision of the PUC granting the facility permit is either clearly erroneous or 

arbitrary and capricious, in general, because the PUC was "duty-boulnd" to accept Dr. Hausman's 

predictions which Appellants cl~aracterize as "scientific findings wlich are wholly umebutted in 

the record. . ." Appellants' Brief p. 12. However, as demonstrated above, even tllough Dr. 

Hausman was not cross examined, it is incorrect to characterize his testimony as "umebutted." 

Dr. Hausman's testimony was contradicted and undemined by that of Ward Uggerud 

who testified that the Project's carbon dioxide emissions will constitute only 0.0007 or seven 

l~~mdredtlls of one percent of total U.S. carbon dioxide en~issions and 0.00014 or less tllan two 

hundredths of one percent of the world's carbon dioxide emissions and lhal relative amount that 

will decline in the futuse as the Third World continues to industrialize. SR 4660-4661. 

Appellants do not challenge Mr. Uggelud's mathematical concl~~sions. See Appellants' Brief p. 



15. There is no evidence in the record that the incremental increase of COz emissions 

attributable to Big Stone Unit I1 will have any effect on global climate cllange, much less that 

these emissions will pose a tlueat of a "serious" injury to the environment. 

It is also a misstatenlent of law to claim that the PUC was "duty-bound" to accept the 

testimony and conclusions of Dr. Hausman. See Appellants' Brief p. 12. It is well within the 

authority and capacity of a finder of fact to accept or reject the testimony of a witness, even that 

of an expert. Adattel- of Estate of Davis, 524 NW2d 125 (SD 1994). The South Dakota S~preme 

COLU-t has recognized the ability of an administrative agency to make such a determination. 

Sazler v. Tiffn71y Laund7y & D7y Cleaners, 2001 SD 24,714, 622 NW2d 741, 745. "Fact finders 

are free to reasonably accept or reject all, part, or none of an expert's opinion." Id. (citing Goebel 

I?. J/Vnrner T7mzsp., 2000 SD 79,733,612 NW2d 18,27). AJ agency "is not required to accept 

the testimony of the claimant and is free to choose between conflicting testimony." Joh~zso~z v. 

Albertson's, 2000 SD 47,726, 610 NW2d 449, 455 (citing Waga7na71 v. Sioux Falls Corzstr., 1998 

SD 27,729, 576 NW2d 237,242-43). 

Even though Dr. Hausman never opined as to any causal connection between his 

predictions and the minute incremental increase in C02 emissions fi-om Big Stone Unit 11, 

Appellants urge tlis Court to characterize the incremental increase as "h~~ge" and to conclude 

Co-owners have simply downplayed the incremental increase as  mall.'^ See Appellants' Brief 

p. 15-16. However, such a cl~aracterization is merely a result of a disagreement as to the 

conclusion to be drawn fi-om the evidence and the PUC resolved that disagreement when it found 

the C02 emissions from the Project "will not contribute materially to [an] increase in the 

production of anthropogenic carbon dioxide." Finding 135. Ultimately, Appellants are asking 

this Court to adopt Appellant's interpretation of the evidence and, in doing so, sulbstihlle the 



Court's judgment for that of the PUC. However, simply because some conflict in the evidence 

may exist, such conflict does not allow tlis Court to substitute its judgment for that of the PUC. 

See Abild, 1996 SD 50 at 76, 547 NW2d at 558. In light of all the evidence, Co-owners submit 

there is no basis for tlis Court to arrive at a firm and definite conclusion that the PUC made a 

mistake when it granted Co-owners application for the facility pem~it. 

E. Appellants' cumulative impact argument is flawed. 

Appellants argue that the Project's effect on global warming must be addressed 

"c~unulatively" with other carbon dioxide emitting sources, regardless of location. Appellants' 

Brief at 14-16. Appellants' argument would s~lbstitute for SDCL 49-41B-22(2) a new 

enviromnenlal impact standard that would prohibit any proposed facility simply because it will 

add carbon dioxide to the global concentration, regardless of whether the addition might be 

relatively minuscule. The PUC rejected Appellants' analysis, concluding "[tlhe Commission is 

only called upon to detemine whether this particular facility will have a serious adverse impact 

on the envil-olment, and there is insufficient evidence in this record on which to base a finding 

that Big Stone Unit I1 will have any appreciable effect on the global climate." SR 8320 

(emphasis added). 

ARSD 20:10:22: 13 requires applicants for energy conversion facility permits to supply 

information to the PUC regarding environmental effects "which may be cumn~dative or 

synergistic consequences of siting the proposed facility in combination with any operating 

energy conversion facilities, existing or under const~xction." The rule does not provide a 

substantive standard for issuance or denial of a pennit, and certainly not one that supplants the 

clear language of SDCL 49-41B-22(2). Clearly, the PUC did examine the Project "in 

combination with" other energy conversion facilities either operating or under construction. The 



only other energy conversion facility in South Dakota which Big Stone Unit II is being sited "in 

combination with" is Big Stone Unit I. Simple arithmetic shows that the combined effect of both 

Big Stone Units I and LI on general global warming remains minuscule. 

Furthelmore, as the Colmnission clearly recognized, the "synergistic consequences" of 

the location of Big Stone I and Big Stone Unit I1 together will be positive, not negative. As 

Conmissioner Dusty Jolmson noted at the July 14, 2006 hearing of the PUC where the decision 

to grant the application was announced: 

[Mluch has been made of the environmental concems with this project, and what 
has not received as much p~lblicity are the environmental benefits. When this 
project is completed, the sulfur dioxide emissions from Big Stone I and Big Stone 
I1 combined will be one-seventh of the levels coming out of Big Stone I today. 
Tim-e will also be less particulate matter. The NOX [nitrous oxides] and mercury 
emissions at the Big Stone I plant will be cut in half. And I just don't tlink there 
are very many oppol-tu~lities you get in tlis world to build a new generation 
sousce wllile at the sane time so dranlatically reducing the pollution from an 
older one. It's also noteworthy that the Big Stone I1 plant will produce 18 percent 
less carbon dioxide than existing coal-fired power plants. Clearly there are 
tremendous envirolmental benefits to the permitting of this plant. 

Appellants' underlying argument seems to be that global wanning is such a serious issue 

that any addition of carbon dioxide from any proposed facility requires denial of the permit. See 

Appellants7 Brief at 15 ("a fractional share of a lmge problem can be very significant indeed"). 

Such a conclusion leads to the a b s ~ ~ d  result of a ban on construction of new fossil-fuel bunling 

facilities in the state. Neither the South Dakota legislatuse nor any other state has imposed such 

a restriction, and understandably so. Ironically, any of the altesnatives to the Project examined in 

this matter pmsuant to ARSD 20:10:22:30 also would result in carbon dioxide emissions. A 

natural gas plant creates carbon dioxide when the gas is bunled. An integrated gasification 

combined cycle (IGCC) plant emits carbon dioxide. Appellants acknowledge that even wind 



development resouces would require a fossil-fuel baclcup facility to provide baseload power and 

energy. SR 7301-7458; Finding 170. Therefore, these resources would also result in a 

"fractional s11as-e" of worldwide antl~opogenic COz enlissions. 

ISSUE 11: The PUC did not improperly balance economic and environmental 
factors and, in any event, did not understate the future cost of possible 
future carbon dioxide regulation. 

Appellants also argue that the PUC Comnissioll improperly balanced the Project's 

impacts on the envirolmlent with the Project's economic benefits. Appellants' Brief p. 20. 

Appellants ague  this is a "danger signal" that warsants reversal or, at a minimum, a remand to 

the PUC for a more specific decision. Id. However, it is cleas from the findings entered by the 

PUC that no such balancing took place. 

Appellants admit that "the PUC's findings do not expressly provide that the PUC is 

engaging in improper balancing." Id. Instead Appellants maintain that the Court "cannot be 

cel-tain" that the PUC did not engage in inlproper balancing because (1) PUC staff presented 

evidence that balanced ellvironmental benefits and hams and (2) the PUC's discussion of the 

Project's economic benefits occ~med "illmediately following the PUC's finding that Big Stone 

Unit I1 will emit C02 pollution." Id. As to the evidence submitted by the PUC staff, that 

evidence was not relied on by the Commission and tllerefore is not under review llere. The PUC 

was under no obligation to adopt evidence or any calculations proposed by the Staff. 

Accordingly, there is no indication that the PUC accepted any estimates suggested by Staffs 

expert, Dr. Demey. 

As to the notion that improper balancing took place because the Commission's economic 

discussion "immediately followed" its discussion of carbon dioxide impacts, such an arg~unent is 

misplaced. As Appellants admit, the Colnmission itself did not tie the two discussions together. 



Moreover, the economic discussion in the Conmission's decision to whch Appellants refer did 

not, in fact, occur immediately following the carbon dioxide environmental impacts discussion. 

The latter discussion is in section 19 of the Commission's decision (Findings 133-1 36), the 

foinler discnssion in sections 22-23 begiming with Finding 144. 

Because the Coinmission did not in soine way improperly balance its environmental 

findings under SDCL 49-41B-22(2) with economic factors, Appellants' argument that the 

Commission overstated the Project's economic benefits by underestimating the Project's 

exposure to possible fuh~re carbon dioxide regulatory costs, Appellants' Brief at 21-23, is 

il-selevant. See Appeallants' Brief p. 21-23. As set forth above, the Conlmission properly 

considered the many factors it was required to examine pursuant to the applicable statutes and 

CONCLUSION 

Based on the foregoing, Co-owners respectfully request that this Court enter judgment 

affirming the findings of fact and conclusions of law entered by the South Dakota P~lblic Utilities 
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BEFORE THE SOUTH DAKOTA 
PUBLIC UTILITIES COMMISSION 

In the Matter of the Application by Otter Tail 1 
Power Company on behalf of the Big Stone II 1 
Co-owners for an Energy Conversion Facility 1 Case No. EL05022 
Siting Permit for the Constrarction of the Big ) 
Stone I1 Project 1 

PROPOSED 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

FINDINGS OF FACT 

1. Applicants seek pennission to constluct a new 600 MW pulverized coal plant on the 
eastem border of South Dakota. 

2. Applicants represent seven different utilities serving load in North Dakota, Mhnesota, 
and Iowa as well as South Dakota. Two of the Applicants, Otter Tail Power Company and 
Montana-Dakota Utilities, which together propose to own about forty percent of the plant's 
output, are investor-owned utilities whose South Dakota retail sales are subject to rate regulation 
by this Commission. Great River Energy, Missouri River Energy Services, Central Minnesota 
Municipal Power Agency, Heartland Consunler Power District, and Southern Minnesota 
h4tuicipal P ~ w e r  Agemy 31-e z mix of ~mpcrative md :nunic;ll);il xtilities, scne  of which 
provide power in South Dakota but which are not rate-regulated. 
Carbon Dioxide Enzissions 

5. According to Applicants, if built, Big Stone I1 would enlit approximately 4.7 nillion tons 
of carbon dioxide (COz) per year. Applicants' Exhibit 29 at 6, l .  9-10. Assuming an operating 
lifetime for Big Stone I1 of 50 years, the plant will enlit over 225 nlillion tons of C02 before it 
closes. Exhibit JI-2 at 26, 1. 25-26. 

6. COz is a heat-trapping gas that is a major contributor to global wanning. Exhibit JI-2 at 
5,l .  10-15. 

7. Big Stone I1 is proposed to be built when scientists, policy-makers, and businesses are 
growing increasingly apprehensive about the impact of global warming, and when the federal 
govenment is debating various policy responses, all of which target COz enissions from coal 
plants. Exhibit JI-2 at 6-1 1; JI-1 at 5-6. 

8. Scientific academies of 11 nations, including the National Academy of Sciences in the 
U.S., recently issued a joint statement urging all nations "to acknowledge that the theat of 



climate change is clear and increasing" and to "take prompt action to reduce the causes of 
climate change." Exhibit JI-2-D (Joint Science Academies Statement). 

9. The Intergovenmental Panel on Climate Change (IPCC), representing the world's 
leading researchers in the field of climate science, brought together to assess the science and 
advise the world's policymakers. See Exhibit JI-2 at 6-9. The IPCC finds that the planet is 
currently experiencing unnatural warning, predicts much more serious wanning ahead if current 
energy trends continue, and identifies a range of likely hannful consequences. Exhibit JI-2, 
Exhibit JI-2-B (IPCC Working Group I Suinmary for Policymakers); and Exhibit JI-2-C (IPCC 
Worlting Group I1 Summary for Policyinalters). 

10. Among the serious negative impacts associated with tlis predicted wanning are rising sea 
levels, damaged or lost ecosystems, greater species extinction, expansion of disease and pest 
vectors, greater heat waves, more intense precipitation causing more flooding, landslides and 
erosion, and in continental interiors like South Dakota, increased suinmer d~ying ca~lsing more 
droughts, reduced crop yields, and reduced water availability and quality. Exhibit JI-2 at 18,l. 
17-29. The more COz emitted, the nlore severe the impacts are liltely to be. Id. at 18,l. 30-32. 

11. In South Dakota, global warming is predicted to manifest itself in decreased soil moisture 
likely to harm both crops and natural vegetation; greater morbidity and mortality from heat 
stress; increased summer drought; displacement of today's plant and animal species; more 
agricultural pests and diseases; and increased stonn intensity, causing greater flooding, water 
pollution, and erosion. Exhibit JI-2 at 21-22. The region's Prairie Pothole Region, is 
particularly vulnerable to climate wa~~ning, tlxealening the ducks and other migratory waterfowl 
for wl~ich the region is a critical breeding ground. a. at 23-24. 

12. The evidence in this record est~iblishing the gravely serious mture of the global w m i n g  
tlxeat is ove~whelming and wholly unrebutted. 

13. The recent statement from the U.S. National Academy of Sciences and its coulnterpart 
academies from 10 other nations calls it "vital" to take immediate steps to reduce C02  emissions 
now because "[[flailure to inlplement significant reductions in net greenhouse gas emissions now, 
will make the job inuch harder in the future." Exlibit JI-2-D. Action taken now to reduce 
greenhouse e~nissions will lessen the rate and magnitude of climate change ahead; the academies 
note that a lack of fill1 scientific certainty about some aspects of climate change is "not a reason 
for delaying an immediate response that will, at a reasonable cost, prevent dangerous 
antlxopogenic interference with the climate system." jcj. 

14. Applicants have not attempted to rebut any of the evidence that global wanning is a 
tremendous problem, that coal plants are a major cause of it, or that Big Stone I1 will greatly 
increase South Dakota's contribution to it for many decades to come (indeed centuries, 
considering the lingering impact of its emissions). 

15. Commission Staffs analysis of the enviroimental damage caused by Big Stone 11's COz 
emissions shows that Big Stone I1 will cause fi-on tens of millions to billions of dollars worth of 
environmental damage. Staff Exhibit 2, at 38,l. 4-8 and Table GA and 7A. 



16. Altho~zgh there is a wide range of quantified C02 environmental damages Staff reviewed 
and applied to Big Stone 11, depending on the C02 cost value chosen and the discount rate 
applied, the environmental damages of Big Stone I1 al-e enonnous even when one focuses 
analysis on the lower end of Staffs range of values. For example, the low EPA value for annual 
COz damages ($1.50 per ton) associated with Big Stone I1 (at 4.36 million tons COz per year), 
yields $50,098,876 in COz damages over 40 years of plant operation at a 10% discount rate. 
Applying a 3% discount rate, these minirn~zm EPA-quantified damages increase to $154,043,273. 
The highest level of damages Staff reviewed (EPA's $5 1 value) represents five billion dollars 
worth of cumulative hann caused by the COz emissions of this one plant. 

Mercury E~nissions 

17. During its first three years of operation, Big Stone I1 will greatly exceed the EPA's 144- 
lbs. annual mercury emissions allocation for South Dakota, and indeed, during that time period, 
the Applicants do not cormnit to elnissions of less than 2 10 pounds of mercury per year for just 
the new Big Stone I1 unit, plus that emitted by Big Stone Unit I, which in 2004 was about 189 
lbs., for a site total of about 400 lbs. Exhibit A-34 at 2-3. 

18. According to Commission Staff witness Dr. Denney, the average cost of the annual 
environmental damage associated with Big Stone's mercury emissions is equal to $3,953,015, 
meaning that Big Stone project's mercury en~issions will cost $1 1,859,045 worth of 
environmental damage over its first tlxee years of operation. Based on the Commission Staffs 
higher cost scenario of mercury elnissions damages, costs could run as high as $22,203,525 over 
these first tlxee years. 

Wind Potential 

19. South Dakota has one of the best wind resources in the nation. According to the 
American Wind Energy Association, South Dakota ranks third in the nation among states with 
the best wind resource. Exlibit JI-4 at 9, l .  8-11. And yet South Dakota lags behind its less 
windy neighbors in its developn~ent of that wind resource. T. at 713-714, and see, Department of 
Energy National Renewable Energy Laboratory web site, 
11~~:ll~rww.eere.e~1er~y.~ov/windat1dl1ydro/wi11dpoweri1~~a1~1ericdwi~1d installed capacity.asp. 

20. Now that utilities in the region are looking to expand their energy supplies, South Dakota 
has a nat~lral oppol-tunity to substantially develop its wind resource, and as the record shows, 
wind is not just a viable option to Big Stone 11, but a financially preferable one. Exhibit JI-3 at 
6-11. 

2 1. If the 600 MW of additional supply that Applicants say they need are met with Big Stone 
11, those 600 -MW of need cannot be met with a wind-based alternative. That market share - and 
the investment sunk into Big Stone I1 - will be lost to the regional wind industry as long as Big 
Stone I1 operates. T. 712,l. 11-20. 



CONCLUSIONS OF LAW 

1. Under SDCL 49-41B-22 (2), Big Stone I1 Applicants must prove that the plant will not 
pose a threat of serious injury to the enviromnent nor to the social and economic condition of 
inhabitants or expected inhabitants in the siting area. 

2. SDCL 49-41B-22 (2) does not give this Co~mnission legal authority to attempt to "net" 
eilvirolmental damage caused by a proposed facility against estimated economic development 
benefits. In other words, this statutory requirement not to threaten the ei~vironment with serious 
injury is unqualified. 

3. 111 addition, under Commission sules, ARSD 20: 10:22: 13, Applicants are required to 
provide "estimates of changes in the existing envirolvnent which are anticipated to result from 
construction and operation of the proposed facility, and identification of in-eversible changes 
which are anticipated to remain beyond the operating lifetime of the facility." Specifically, 
Applicants are required to calculate Big Stone 11's envirolmental effects "to reveal and assess 
demonstrated or suspected hazards to the health and welfare of human, plant and animal 
co~m~unit ies which may be cunlulative or synergistic consequences of siting the proposed 
facility in combination with any operating energy conversion facilities, existing or under 
construction." ARSD 20: 10:22: 13. 

6. Applicants failed to provide the estimates required by ARSD 20:10:22:13, but such 
information is included in testimony and exhibits submitted by Joint Intervenors regarding the 
effects of the proposed facility's COz emissions, and in Staffs testimony. Staffs calculations of 
envirollmental damages demonstrate that Big Stone I1 poses a threat of serious injury to the 
envirolment even under the most optimistic of assumnptions for both C02  en~issions and mercury 
emissions. Tens of millions to 'GilliGii~ dollars h dmages from cstrb~ii dioxide is a "sei-ioiis 
tlueat" to the environment and public health. Eleven million to $22 nlillion in envirolmental 
damage fronl mercury is a "serious threat" to the environment and public health. 

7. Applicants have not met their burden under SDCL 49-41B-22 (2), and indeed, the record 
shows that the proposed Big Stone I1 plant poses a threat of serious injury to the environment as 
a result of both mercury and carbon dioxide emissions. 

8. Under SDCL 49-41B-22(4), Big Stone I1 Applicants nmst prove that the facility will not 
und~~ ly .  interfere with the orderly development of the region with due consideration having been 
given the views of govenling bodies of affected local ~mits of govenment. 

9. SDCL 49-41B-22 (4) essentially requires the Conmission to consider alternative fonns 
of economic development that the region might expect, and consider how the proposed plant 
might interfere with that development. The most obvious alternative path of economic 
development that Big Stone I1 interferes with is the exploitation of South Dakota's ample - and 
as yet almost completely undeveloped - wind resource. Testimony in this proceeding shows that 
the development of Big Stone I1 would likely interfere with realizing full development potential 
of South Dakota's wind resource, an industry that brings with it substantial and sustainable 
economic development benefits. 



BEFORE THE SOUTH DAKOTA 
PUBLIC UTILITIES CORTMISSION 

In the Matter of the Application by Otter Tail 1 
Power Company on behalf of the Big Stone I1 1 
Co-owners for an Energy Conversion Facility 1 Case No. EL05-022 
Siting Permit for the Construction of the Big 1 
Stone I1 Project 1 

PROPOSED ORDER 

ORDER 

1. Otter Tail Power Company, on behalf of the Big Stone I1 Co-owners, has not met 
its burden under SDCL 49-41B-22 (2) to prove that the proposed coal-fired electric plant 
will not pose a threat of serious injury to the environment nor to the social and economic 
condition of inhabitants or expected inhabitants in the siting area. 

2. Otter Tail Power Company, on behalf of the Big Stone I1 Co-owners, has not met 
its burden under SDCL 49-41B-22 (4) to prove that the proposed coal-fired electric plant 
will not unduly interfere with the orderly development of the region. 

3. Accordingly, the Application by Otter Tail Power Company on behalf of the Big 
Stone I1 Co-owners for an Energy Conversion Facility Siting Permit for Construction of 
the Big Stone I1 Project is denied. 

Dated: July 14, 2006 
Commissioner 

Commissioner 





BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE' APPLICATION BY ) FINAL DECISION AND 
OTTER TAIL POWER COMPANY ON BEHALF, ) ORDER; NOTICE OF ENTRY 
OF BIG STONE II CO-OWNERS FOR AN ) 
ENERGY CONVERSION FACILITY PERMIT ) EL05-022 
FOR THE CONSTRUCTION OF THE BIG ) 
STONE4 PROJECT 1 

PROCEDURAL HISTORY 

On November 8, 2004, Otter Tail Corporation dlbla Otter Tail Power Company ("OTP"), on behalf of 
Central Minnesota Municipal Power Agency ("CMMPA), Great River Energy ("GRE"), Heartland Consumers 
Power District ("HCPD"), Montana-Dakota Utilities Co., a Division of MDU Resources Group, Inc. ("MDU"), 
Southern Minnesota Municipal Power Agency ("SMMPA), and Western Minnesota Municipal PowerAgency 
("WMMPA") through Missouri River Energy Services ("MRES") (collectively, "Applicants") submitted to the 
South Dakota Public Utilities Commission ("Commission") a notice of intent to submit an application for permit 
to construct an energy conversion facility pursuant to SDCL 49-41 8-5. The proposed energy conversion facility 
is a nominal 600 MW coal-fired electric generating facility and associated facilities, which the Project co- 
owners have named Big Stone II, to be located adjacent to the existing Big Stone Plant Unit I in Grant County, 
South Dakota ("Big Stone II" or the "Project"). The proposed site is located East of Milbank and Northwest of 
Big Stone City, in Grant County, South Dakota. On December 10, 2004, the Commission entered an Order 
Designating Affected Area and Local Review Committee in Docket ~ ~ 0 4 - 0 3 4 .  On July 21, 2005, Applicants 
submitted to the Commission an application for a permit to construct an energy conversion facility for Big 
Stone Unit II. 

On July 28, 2005, the Commission electronically transmitted notice of the filing to interested 
individuals and entities. The notice, however, inadvertently omitted mentioning the intervention date. On 
August 5, 2005, the Commission electronically transmitted an amended notice which included an intervention 
deadline of September 18, 2005. On August 18,2005, the Commission electronically transmitted and posted 
to its web page an Errata Notice for Amended Weekly Filings setting forth the correct intervention deadline of 
September 19, 2005 in accordance with ARSD 20:10:22:40. On August 18,2005, the Commission issued an 
Order Assessing Filing Fee establishing a fee amount pursuant to SDCL 49-41 B-12 of not to exceed $700,000 
with an initial deposit of $8,000, and issued a Notice of Application; Order for and Notice of Public lnput 
Hearing; Notice of Opportunity to Apply for Party Status giving notice of a public input hearing to be held on the 
Project on September 13, 2005, in Milbank. Notice of the Public lnput Hearing was published in the Milbank 
Valley Shopper, Sisseton Courier and Watertown Public Opinion. On September 13, 2005, the Public lnput 
Hearing was held as scheduled in Milbank, South Dakota, and was attended by approximately 50 people. .. 

On August 25, 2005, the Commission received a Petition to Intervene from Clean Water Action 
("Clean Water"). On September 16,2005, the Commission received Applications for Party Status from South 
Dakota Chapter Sierra Club ("Sierra Club") and the Union of Concerned Scientists ("UCS"). On September 19, 
2005, the Commission received Applications for Party Status from Mary Jo Stueve ("Stueve"), Minnesotans for 
an Energy-Efficient Economy ("MEEE"), lzaak Walton League of America - Midwest Office ("lzaak Walton") 
and Minnesota Center for Environmental Advocacy ("MCEA) (MEEE, lzaak Walton, UCS and MCEA are 
referred to collectively as "Joint Intervenors"). At its September 27,2005, meeting, the Commission granted 
intervention to Clean Water, Sierra Club, UCS, Stueve, MEEE, lzaak Walton and MCEA. On February 16, 
2006, the Commission received a letter from Clean Water requesting that its Petition to Intervene be 
withdrawn. On March 16, 2006, the Commission granted an Order Granting Withdrawal of Intervention to 
Clean Water. On May 19,2006, the Commission received a Stipulation requesting withdrawal of intervention 



from Sierra Club. On June 5, 2006, the Commission issued an Order Granting Stipulation for Withdrawal of 
Intervention to Sierra Club. 

On September 20, 2005, the Commission received a letter and proposal from the Local Review 
Committee requesting funds to employ consultants to assist the Local Review Committee in'carrying out the 
Committee's responsibilities, and on October 4, 2005, at its regularly scheduled meeting, the Commission 
voted unanimously to grant the Local Review Committee's request to hire consultants and to provide $47,950 
for this purpose. 

On November 28, 2005, the Commission received a Motion for Pre-Hearing Conference from 
Applicants. On December 2, 2005, a telephonic pre-hearing conference was held among counsel for the 
parties and the Commission's Counsel. On January 18, 2006, the Commission issued a Scheduling and 
Procedural Order. On February 23, 2006, Applicants filed a Motion to Clarify Scheduling and Procedural 
Order. On March 1, 2006, a second pre-hearing conference was held telephonically among counsel for the 
parties and Commission Counsel. On March 22, 2006, Applicants filed a letter suggesting changes to certain 
scheduling and procedural stipulations reached by the parties at the pre-hearing conference. On March 31, 
2006, the Commission issued its Second Scheduling and Procedural Order, canceling the original procedural 
schedule, establishing a revised procedural schedule and making certain additional procedural rulings. On 
May 8, 2006, Joint lntervenors filed a Motion to Compel Discovery and to Extend Deadline for Intervenor 
Testimony. On May 12, 2006, Applicants and Joint lntervenors filed a Joint Motion and Stipulation to Amend 
Second Scheduling and Procedural Order, in which Joint lntervenors agreed to withdraw their Motion to 
Compel, Applicants agreed to respond to Joint Intervenors' discovery request IR 17, and Applicants and Joint 
lntervenors agreed to certain modifications of the procedural schedule in the Second Scheduling and 
Procedural Order to provide additional time for the filing of certain Joint Intervenor testimony responsive to the 
information provided by Applicants' response to IR 17. On May 19, 2006, the Commission issued a Third 
Scheduling and Procedural Order incorporating these stipulations. 

In response to requests from the public, the Commission scheduled a second public comment hearing 
pursuant to ARSD 20:10:01:15.06 in conjunction with the form'hl evidentiary hearing and issued a Fourth 
Scheduling and Procedural Order on June 22,2006, giving notice of the time, place and purpose of the public 
input hearing. The public comment hearing was held as scheduled on the evening of June 29, 2006, at the 
Capitol ,Building in Pierre and was attended by approximately 20 people. 

In accordance with the Scheduling and Procedural Orders in this case, all parties filed pre-filed 
testimony. The formal evidentiary hearing was held as scheduled on June 26- 29, 2006, in Room 412 of the 
Capitol Building. On July 8, 2006, Stueve filed a Petition for Dismissal and accompanying Notice. Briefs were 
submitted by all parties on July 9, 2006, Proposed Findings of Fact, Conclusions of Law and Decision were 
submitted by Applicants and Joint lntervenors on July 9, 2006, and a Request for Specific Findings was 
submitted by Stueve on July 9,2006. On July 10,2006, Applicants submitted Amended Proposed Findings of 
Fact, Conclusions of Law and Decision. Oral argument was heard by the Commission on July 11, 2006. 

On July 10,2006, the Commission issued a Fifth Scheduling and Procedural Order to accommodate a 
Commissioner scheduling conflict, changing the time for Commission action on July 14,2006, from 10.30 A.M. 
to 1 l:3O A.M. 

The Commission rulings on Applicants' Amended Proposed Findings of Fact, Joint Intervenors 
Proposed Findings of Fact and Stueve's Proposed Findings of Fact are set forth on Attachment A, which is 
incorporated herein by reference. 

Having considered the evidence of record and applicable law, the Commission makes the following 
Findings of Fact, Conclusions of Law and Decision: 



FINDINGS OF FACT 

1.0 APPLICANTS 

1. The application is made by Otter Tail Corporation, d/b/a Otter Tail Power Company ("OTP") 
for itself and on behalf of the following: Central Minnesota Municipal Power Agency ("CMMPA); Great River 
Energy ("GRE"); Heartland Consumers Power District ("HCPD"); Montana-Dakota Utilities Co, a Division of 
Montana-Dakota Resources Group, Inc. ("Montana-Dakota"); Southern Minnesota Municipal Power Agency 
("SMMPA); and Western Minnesota Municipal Power Agency ("WMMPA") through Missouri River Energy 
Services ("MRES"). (See Application, App. Ex 54; App. Ex. 8, pp. 3-4). (Hereinafter collectively referred to as 
the "Applicants"). The Applicants' proposed ownership and operation of the Big Stone Unit II is governed by 
participation and operating agreements. App. Ex. 8, p. 4. 

2. CMMPA is a joint action agency that was created and incorporated as a municipal corporation 
and a political subdivision of the State of Minnesota. It is a municipal power agency that supplies wholesale 
electric service to its municipal utility members who are responsible for serving the retail needs of its 
customers. There are fourteen municipal members of CMMPA. App. Ex. 6, pp. 2-3; HTr 223-24. CMMPA has 
a five percent ownership interest in Big Stone Unit 11. App. Ex. 6, p. 10; App. Ex. 8, pp. 3-4. 

3. GRE is a non-profit generation and transmission cooperative which provides wholesale 
electric service to its 28 owner-members, serving approximately 666,000 retail member customers located 
primarily in Minnesota. App. Ex. 2, pp. 2-3. GRE has a 19.3% ownership interest in Big Stone Unit 11. App. 
EX. 8, pp. 3-4. 

4. HCPD is a political subdivision and public corporation of South Dakota serving as a wholesale 
power supplier. App. Ex. 4, p. 2; App. Ex. 15, p. 6; HTr 237. HCPD is a consumer power district regulated by 
the statutory and administrative rules of the State of South Dakota. Id. HCPD has a statutory obligation to 
provide electric power and energy to the people of South Dakota, economically and reliably. SDCL49-37-3.1 
HCPD is required to forecast its needs and determine the best way to meet those needs. Id. HCPD serves 
municipalities in South Dakota, Minnesota, and lowa, including three South Dakota state agencies, the 
University of South Dakota, South Dakota State University, and one South Dakota rural electric cooperative. 
HTr 171-172. HCPD has a 4.2% ownership interest in Big Stone Unit II. App. Ex. 8, pp. 3-4. 

5. Montana-Dakota is an investor-owned electric utility company that operates an integrated 
electric system in portions o f  Montana, North Dakota and South Dakota. It is a division of Montana-Dakota 
Resources Group, Inc., a publicly traded corporation. App. Ex. 11, p. 11; App. Ex. 7, pp. 1, 3). Montana- 
Dakota has a 19.3% ownership interest in Big Stone Unit II. App. Ex. 7, p. 6; App. Ex. 8, pp. 3-4. 

6. OTP is an investor-owned electric utility providing electric and energy services to more than 
128,000 retail customers in Minnesota, North Dakota and South Dakota. Half of OTP's customers live in rural 
communities with populations of less than 200. App. Ex. 1, pp. 4,7. OTP serves 423 communities, ranging in 
size from 200 to approximately 10,000 residents. HTr 29. It has a 19.33% ownership interest in Big Stone 
Unit II. App. Ex. 1, p. 10; App. Ex. 8, pp. 3-4. 

7. SMMPA is a non-profit municipal corporation and political subdivision o f  the State of 
Minnesota. It provides wholesale electric service to its 18-member municipal utilities, and serves indirectly 
approximately 215,000 persons. App. Ex. 5, pp. 2-3. It has a 7.833% ownership interest in Big Stone Unit II. 
App. Ex. 5, p. 9; App. Ex. 8, pp. 3-4. 

8. WMMPA is a municipal corporation and political subdivision of the State of Minnesota 
providing acquisition and ownership of power supply and transmission projects to 23 member municipal 
utilities, 22 of which are also members of MRES. App. Ex. 3, pp. 2-4. MRES is a not-for-profit joint action 
agency providing wholesale supplemental power service to its 60 member municipal electric utilities in South 
Dakota, Minnesota, North Dakota and lowa. App. Ex. 3, pp. 4-5; App. Ex. 14, p. 12. The average population 



of member communities is 4,100 persons. Id. The total number of members served is approximately 
120,000. Id. WMMPA, through MRES, has a 25% ownership interest in Big Stone Unit 11. App. Ex. 5, p. 9; 
App. Ex. 3, p. 11; App. Ex. 8, pp. 3-4. 

9. The Commission has jurisdiction to regulate the retail rates of only two of the Applicants: 
OTP and Montana-Dakota. HTr 759. The remaining Applicants are not subject to rate regulation in any state. 
Instead, as a cooperative utility (GRE), or as municipal utilities (MRES, SMMPA, CMMPA and HCPD), each is 
self-regulating - i.e., each establishes its own rates. App. Ex. 29, pp. 4-6; App. Ex. 41, p. 8; App. Ex. 39, p. 2, 
HTr 760. 

10. On October 4, 2005, the Commission granted the following parties intervenor status: MEEE; 
lsaak Walton; UCS; MCEA; Sierra Club; Clean Water, and Stueve. 

11. The Commission's Staff ("Staff") is also a full-party participant in the case. 

12. Clean Water withdrew as a party pursuant to a letter submitted to the Commission dated 
February 14, 2006. On May 18, 2006, Intervenor Sierra Club and the Applicants executed a written stipulation 
providing for the withdrawal of Intervenor Sierra Club in this matter. Notice of the Stipulation and Withdrawal 
was given to all the parties on May 19, 2006. The stipulation was approved at the Commission meeting held 
May 23, 2006, and the Order granting Sierra Club's request to withdraw was entered June 5, 2006. 

3.0 PROCEDURAL FINDINGS 

13. The Western Area Power Administration held Federal EIS scoping hearings in Milbank, South 
Dakota, and Morris, Granite Falls, and Benson, Minnesota, on June 13, 14, 15, and 16, 2005, respectively. 

14. On July 21, 2005, Mark Rolfes of OTP, on behalf of the Applicants, signed and filed the 
Application with the Commission. 

15. Pursuant to SDCL 49-41 B-6, ihe Commission formed the Local Review Committee ("LRC"). 
LRC convened meetings during the fall of 2005. The LRC drafted a Report, which was filed with the 
Commission on or about December 20, 2005.. Following a review of the LRC Report, the Applicants 
commissioned additional studies and hired a consultant pursuant to the Commission Order. The Report of the 
LRC was admitted into the record at the Hearing as App. Ex. 68. 

16. A public input hearing was held on September 13, 2005, in Milbank, South Dakota. Fifteen 
persons provided testimony. Approximately fifty members of the public were in attendance. App. Ex. 73. 

17. Substantial written discovery was exchanged. Applicants answered more than 500 discovery 
requests and made available more than 47,000 pages of documents. Applicants submitted more than 2,000 
pages of testimony and exhibits. HTr 555. 

18. The following testimony was pre-filed: 

A. Applicants' March 15, 2006 Direct Testimony: 

Larry Anderson, SMMPA, Senior PlannerlEconomist, App. Ex. 13 
Dick Edenstrom, First District, Executive Director, App. Ex. 27 
David Gaige, Burns & McDonnell, Senior Project Manager Environmental Studies and Permitting, 

App. Ex. 22 
David Geschwind, SMMPA, Senior PlannerlEconomist, Director of Operations and Chief Operating 

Officer, App. Ex. 5 



Stephen Gosoroski, Burns & McDonnell, Project Manager, App. Ex. 24 
Terry Graurnann, OTP, Manager of Environmental Services, App. Ex. 16 
Jeffrey Greig, Burns 8 McDonnell, General Manager of the Business &Technology Services Division 

(corrected filing on June 16, 2006), App. Ex. 23 
Kiah Harris, Burns & McDonnell, Project Manager Business &Technology Services Division, App. Ex. 

2 5 
Janelle Johnson, OTP, Senior Financial Planner, App. Ex. 28 
Daniel Jones, Barr Engineering, App. Ex. 17 
Anne Ketz, 106 Group, President and Technical Director, App. Ex. 21 
John Knofczynski, HCPD, Manager of Engineering, App. Ex. 15 
Peter Koegel, MAPPCOR, Project Manager, App. Ex. 9 
Richard Lancaster, GRE, Vice President Generation, App. Ex. 2 
John Lee, Barr Engineering, Vice President, App. Ex. 18 
Mike McDowell, HCPD, General Manager and Chief Executive Officer, App. Ex. 4 
Bryan Morlock, OTP, Manager of Resource Planning, App. Ex. I 0  
Hoa Nguyen, Montana-Dakota, Power Supply Coordinator, App. Ex. 11 
Tina Pint, Barr Engineering, Geologist/Hydrogeologist, App. Ex. 19 
Mark Rolfes, OTP, Project Manager for Big Stone Unit 11, App. Ex. 8 
Andrew J. Skoglund, Barr Engineering, Acoustical Engineer, App. Ex. 20 
Andrea L. Stomberg, Montana-Dakota, Vice President Electric Supply, App. Ex. 7 
Randall Stuefen, University of South Dakota, Professor Emeritus, App. Ex. 26 
Stephen Thompson, Central Minnesota Municipal Company, Chief Operating Officer, App. Ex. 6 
Gerald Tielke, MRES, Operations Manager, App. Ex. 14 
Ward Uggerud, OTP, Senior Vice President, App. Ex. 1 
Raymond Wahle, MRES, Director Power Supply and Operations, App. Ex. 3 

B. Commission Staff's May 19, 2006 Direct Testimony: 

Olesya Denney, Staff Ex. 1 
Michael K. Madden, Staff Ex. 2 

C. Joint Intervenors' May '79, 2006 Direct Testimony: 

Marshall R. Goldberg, MRG & Associates, Joint Intervenors' Ex. 3 
Eric Hausman, Synapse Energy Economics, lnc., Joint intervenors' Ex. 2 
David Schlissel and Anna Sommer, Synapse Energy Economics, Inc., Joint Intervenors' Ex. 1, 

(corrected testimony filed on May 26, 2006), Joint Intervenors' Ex. 4 

D. May 19,2006 Prefiled Testimony of Mary Jo Stueve: 

Mary Jo Stueve, pro se, Intervenor Stueve Ex. 1 

E. Applicants' June 9, 2006 Rebuttal Testimony: 

Robert Brautovich, App. Ex. 35 
Terry Graumann, App. Ex. 34 
Thomas Hewson, Jr., App. Ex. 30 
Daniel Jones, App. Ex. 37 
Daniel E. Klein (corrected filing on June 19, 2006), App. Ex. 31 
Richard R. Lancaster, App. Ex. 39 
John Lee, App. Ex. 36 
Bryan Morlock, App. Ex. 32 
Mark Rolfes, App. Ex. 33 
Andrew Skoglund, App. Ex. 38 



Randall Stuefen, App. Ex. 40 
Ward Uggerud, App. Ex. 29 
Raymond Wahle, App. Ex. 41 

F. Joint Intervenors' June 9, 2006 Rebuttal Testimony: 

David Schlissel and Anna Sommer, Joint lntervenors' Ex. 5 

G. Applicants' June 16, 2006 Rebuttal Testimony: 

Robert Davis, App. Ex. 47 
Jeffrey Greig, App. Ex. 51 
Thomas Hewson, App. Ex. 52 
Bryan Morlock, App. Ex. 42 

H. Commission Staffs June 19, 2006 Surrebuttal Testimony: 

Olesya Denney, Staff Ex. 3 

I. Joint intervenors' Sur-rebuttal Testimony: 

Ezra Hausman (June 20, 2006), Joint Intervenors' Ex. 7 
David Schlissel and Anna Sommer (June 22, 2006), Joint Intervenors' Ex. 6 

19. Testimony at the June 26-30, 2006 hearing was given by the following individuals: 

Ward Uggerud 
Mark Rolfes 
Terry Graumann 
Raymond Wahle 
Michael McDowell 
Jerry Tielke . - 
Steve Thompson 
John Knoiczynski 
John Lee 
Andrew Skoglund 

Randall Stuefen 
Robert Brautovich 
Jeffrey Greig 
Stephen Gosoroski 
Kiah Harris 
Peter Koegel 
Bryan Morlock 
Stan Selander 
Larry Anderson 
David Gaige 

Hoa Nguyen 
Robert Davis 
Daniel Klein 
Thomas Hewson 
Mary Jo Stueve 
Michael Madden 
Olyesa Denney 
Marshall Goldberg 
David Schlissel 
Anna Sommer 

20. Pursuant to agreement of the parties, the testimony for the following witnesses was received 
into the record without cross-examination: Richard Lancaster, Andrea Stomberg, David Geschwind, Tina Pint, 
K. Anne Ketz, Janelle Johnson, Dick Edenstrom, Daniel Jones and Ezra Hausman. 

21. Public input and comments were also heard by the Commission on Thursday, June 29,2006, 
in Pierre, South Dakota, with approximately 20 members of the public in attendance and 12 persons appearing 
to personally provide comments. HTr 558. 

4.0 APPLICABLE REGULATIONS AND STATUTES 

22. The following Administrative Rules of South Dakota ("ARSD") are applicable: ARSD 
20:10:22:01 through ARSD 20:l  O:22:33, ARSD 20:10:22:36, ARSD 20:10:22:39 and ARSD 20:10:22:40. 

23. The following South Dakota Codified Laws ("SDCL") are applicable: SDCL 49-41 B-1,49-41 B- 
2, 49-418-4 through 49-41 B-17, 49-41 B-l7.1,49-418-19 through 49-41 8-22, and 49-41 8-24. 



5.0 NAME OF OWNER AND MANAGER 

24. CMMPA, GRE, HCPD, Montana-Dakota, OTP, SMMPA, and WMMPA will own Big Stone Unit 
II as tenants-in-common. App. Ex. 8, pp. 3-4. Management of the facility will be by OTP. App. Ex. 8, p. 4. 

25. Each of the Applicants will be responsible for financing its respective ownership interest in the 
unit in a manner unique to each owner. App. Ex. 1-7. 

26. Big Stone Unit II is a proposed coal-fired electric generating facility and associated facilities 
intended to provide approximately 600 MW of baseload energy for the seven participating owners in a low- 
cost, environmentally responsible manner. App. Ex. 8, p. 4. The energy from the facility is intended to serve 
the Applicants' retail and wholesale native load customers. App. Ex. 8, p. 4. The majority of the consumers 
live in South Dakota, North Dakota,.Minnesota, Iowa, Montana, and Wisconsin. App. Ex. 5, p. 2; App. Ex. 15, 
pp. 7, 12; App. Ex. 9, pp. 2-3; App. Ex. 2, pp. 2, 18; App. Ex. 4, pp. 6, 16; App. Ex. 6, pp. 3-4; App. Ex. 1, pp. 
4, 7. The facility is expected to produce 4.6 million MW hrs of electricity per year. App. Ex. 8, p. 11. 

27. As a baseload plant, Big Stone Unit II is expected to be dispatchable, available for generation 
24 hours a day, seven days a week. As a dispatchable resource, Big Stone Unit II can be controlled to match 
the Applicants' customers' energy needs. App. Ex. 8, p. 8. 

7.0 ESTIMATED COST 

28. The estimated construction cost for Big Stone Unit II is in excess of $1 billion in 201 1 dollars. 
As Applicants approach a more defined design stage, refined cost estimates will be prepared. App. Ex. 8, p. 
6. It is anticipated that construction costs for Big Stone Unit II will be subject to overall trends for steel, 
concrete, and other construction commodities. HTr. p. 89. 

8.0 DEMAND FOR FACILITY 

Regional Needs 

29. MAPP is a voluntary association of electric utilities and other electric industry participants in 
the Upper Midwest and others that was organized in 1972 for the purpose of pooling generation and 
transmission to promote efficiency and reliability. App. Ex. 9, pp. 2-3. MAPP can meet its Reserve Capability 
Obligation for the next five years. However, by the summer of 201 1, the MAPP-US region is projected to have 
a capacity deficit of approximately 219 MW even if Big Stone Unit II is constructed. Without Big Stone Unit II, 
the MAPP-US region will have a capacity deficit of approximately 81 9 MW by201 1, and 2400 MW by2014. In 
order to meet its forecasted Reserve Capacity Obligation, MAPP members will need to build generation, 
purchase additional capacity, andlor reduce their demand growth. App. Ex. 9, p. 5. 

30. MAPP-US has 7,900 MW of generation fueled by oil- and natural gas. Such units have 
relatively high production costs, and are among the last in the power pool to be called upon to run. App. Ex. 
50, p. 2. 

. - 

31. MAPP-US had significant installed capacity margins during the 1980s. These margins have 
been declining since then, due to ongoing load growth in the region. Reserve margins were maintained at 
adequate levels during the 1990s, primarily through the addition of new, natural gas-fired capacity. Continuing 
load growth will result in inadequate generation capacity by 201 I, unless additional resources are added. App. 
Ex. 50, p. 3. 



32. MAPP-Canada projects a 1,383 MW surplus in the summer season of 201 1. Of that amount, 
Manitoba Hydro Electric Board (MHEB) represents the lion's share at 1,350 MW. Saskatchewan Power (SP) 
represents the balance of 33 MW. App. Ex. 50, p. 4. 

33. MAPP-Canada projects a 1,200 MW surplus in the 201 112012 winter season. Of that amount, 
MHEB represents 1380 MW. SP represents the balance: a net capacity deficit of 180 MW in that season. 
App. Ex. 50, p. 4. 

34. Similar to the situation of MAPP-US, a portion of the capacity surpluses in MAPP-Canada is 
fired by high-cost oil and natural gas generation resources. The availability of such surpluses is limited by 
transmission constraints, the energy-based rather than capacity-based makeup of the MHEB system, and the 
unwillingness or inability of utilities in Canada to sell any surpluses to utilities in the United States. App. Ex. 
50, p. 5. 

Applicants' Needs .: 

35. Each of the Applicants presented evidence of a forecasted need for the additional baseload 
capacity and energy that Big Stone Unit II is designed to provide. Each Applicant has performed detailed 
resource planning studies that demonstrate such need. Based on these studies, the Applicants have 
projected that they need the following baseload energy and capacity by the 201 1 timeframe: 

Applicant Baseload Need in Proposed Share in 
2001 (MW) Big Stone II (MW) 

CMMPA 
GRE 
HCPD 
Montana-Dakota 
MRES' 
OTP 
SMMPA 

Totals 
Note. 
%ludes Hutchinson, Minnesota. 

- - 
0 TP 

36. OTP's energy requirements are forecast to steadily increase from the present through 2014 
and beyond. Over the 10-year period shown from 2005-2014, OTP's energy needs are projected togrow at 
an average annual rate of 1.6%. OTP experiences summer season capacity deficits beginning in 2006 with 
the expiration of a 50 MW capacity and energy contract coupled with the expiration of a seasonal "diversity" 
agreement under which OTP was providing 75 MW of summer capacity to another regional utility. The net 
effect of these two transactions ending is a deficit of 5 MW in 2006. This deficit increases each year due to 
system load growth, and then takes another increase in 2010 to 116 MW with the expiration of a second 50 
MW contract. Continued forecast load growth results in a projected.xapacity deficit of 173 MW by2014. App. 
Ex. 10, p. 7; App. Ex. 54. 

37. OTP conducts extensive integrated resource planning. OTP uses capacity expansion 
software to develop a series of optimized resource plans. The utility's entire system (i.e., Minnesota, North 
Dakota, and South Dakota) is modeled within the program, including the load forecast, existing generating and 
capacity transaction resources, all existing assets of the utility, and its financial structure. The model contains 
a detailed financial sub-model that calculates all financial parameters, tracks cash flow, and can issue new 
financings based on the need for capital to finance operations and construction. Available supply-side 



(including renewables) and demand-side alternatives are input to the model and the model is executed to 
select the optimized resource plan for the given scenario. App. Ex. 10, p. 4. 

38. Based on OTP's resource planning, Big Stone Unit l l  is shown to be a least cost baseload 
resource for the OTP system. OTP's planning efforts also identified optimal levels of conservation (e.g., 
specific demand-side management programs) and renewable generation resources that should also be added 
to the OTP resource portfolio, in addition to its proposed share of Big Stone Unit II. App. Ex. 10, p. 11. 

MRES 

39. The 2006 summer peak demand for the MRES member cities is forecasted at 818 MW, of 
which MRES will be responsible for 41 8 MW plus 15% planning reserves, or 480 MW. The MRES forecasts 
estimate that member total demand will grow annually by an average of 1.896between 2006 and 2010, and by 
an average of 1.5% between 2010 and 2020. By 201 1, MRES will have an expected shortfall of 8 MW of 
generation capacity, increasing to 230 MW by 2020. App. Ex. 44, p. 3. 

40. MRES has a Power Purchase Agreement with its municipal utility member Hutchinson, 
Minnesota (HUC) under which MRES has an obligation to sell, and HUC to purchase, 40 MW of capacityand 
related energy from the Big Stone Unit II. App. Ex. 44, p. 2. 

41. MRES performs integrated resource planning, including the use of a sophisticated capacity 
expansion software tool which performs a combined analysis of forecasted energy requirements, demand-side 
management programs, and supply-side generation capability (including renewables) to determine how 
projected energy requirements are going to be best met in the future. The results of MRES' capacity 
expansion integrated resource planning confirms that 150 MW of the Big Stone Unit I I  project is a least-cost 
alternative for MRES, including the 40 MW needed to serve the HUC PPA. App. Ex. 44, pp. 10-12. 

GRE 

42. GRE forecasts that from 2004-2023 its demand will increase an average of approximately 96 
MW per year. During the same period, GRE forecasts its energy requirements will increase by an average of 
approximately 331,500 MWh per year. App. Ex. 2, p. 12-13, including App. Ex. 2-D and 2-E; App. Ex. 54, 
Tables 3-3 and 3-4. 

43. Based on GRE's continued strong load growth and the expiration of several purchase 
contracts, GRE will experience a capacity deficit of approximately 680 MW in 201 1. App. Ex. 2, p. 11. 

44. GRE conducts extensive integrated resource planning, including the use of sophisticated 
computer models to determine the correct, cost-effective combinations of DSM, renewables and other 
resources to be used to meet its customers' needs. Those resource-planning techniques have recently been 
expanded to include a capacity expansion optimization model as another planning tool used to confirm the 
need for Big Stone Unit II. The results of that analyses determined that a baseload resource such as Big 
Stone Unit II is projected to be needed in 201 1 and to be least cost. App. Ex. 14, p. 13; App. Ex. 44. 

MDU 

45. Montana-Dakota's forecasts show that its energy use is growing at an average annual rate of 
1.3% over the next ten years. Montana-Dakota's energy requirements are forecast to be approximately 2,440 
gigawatt hours (GWh) in 2006,2,650 GWh in 201 1 and 2,744 GWh in 2016. The compounded average rate 
for energy requirements is 1.0 percent per year. Montana-Dakota's most recent forecast shows capacity 
deficits beginning in 201 1 (1 01 MW) and increasing steadily through 2021 (164 MW). App. Ex. 11, p. 8; App. 
EX. 1 l -C. 



46. Montana-Dakota experiences a capacity deficit in 201 1 of 101 MW, and the capacity deficits 
increase to 134 MW in 2016 and 164 MW by the summer of 2021. The deficits are largely caused by the 2006 
expiration of a 66.4 MW baseload purchase agreement with Basin Electric Power Cooperative and increases 
in annual peak demand that grows at a rate of I . I  % per year. App. Ex. 11, p. 9. 

47. Montana-Dakota undertakes extensive integrated resource planning efforts, including the use 
of sophisticated capacity expansion analysis that compares supply-side resources (including renewable 
resources) on a comparative basis with demand-side resources. The result of this analysis, along with 
Montana-Dakota's exercise of prudent management decisions regarding the high cost of natural gas, shows 
that Montana-Dakota's proposed share in Big Stone Unit II is projected to be its least-cost alternative. App. 
EX. 11, pp. 10-11. 

48. While Montana-Dakota's resource planning shows that its proposed 116 MW share of Big 
Stone Unit II in 201 1 meets its needs, the evidence also shows that Montana-Dakota could justify another 10 
MW. First, additional capacity would provide an incremental level of risk management to cover load forecast 
uncertainty, future resource uncertainty, and the potential for extreme weather conditions, thereby improving 
system reliability. In addition, ten additional megawatts would satisfy its customers' demand for capacity and 
energy requirements through 201 5, thereby delaying the need for its next resource addition for another two 
years. App. Ex. 48, p.7. 

SMMPA 

49. SMMPA forecasts energy growth of 2.4% of its members over the next decade. The evidence 
shows that energy use in 2004 was 2,943,972 MWhr, and increases to 3,637,903 MWhr by 2014 and 
4,037,580 MWhr by 2020. SMMPA forecasts annual demand growth of approximately 1.2% over the next 
decade. SMMPA's forecasted demand was 536 MW in 2005 and increases steadily to 640 MW by 2020. 
App. Ex. 13, p. 4. 

50. SMMPA engages in sophisticated integrated resource planning, including the use of capacity 
expansion software modeling tools to forecast and plan the future power and energy resources necessary to 
meet its members' obligations. The modeling tools used by SMMPA are designed to evaluate integrated 
resource plans, independent power producers, avoided costs, and plant life management programs. These 
tools also have modules developed to specifically accommodate the integration of demand-side-management 
options and to facilitate the development of environmental compliance plans. App. Ex. 13, p. 3. 

- .  
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51. Because natural gas prices continue to climb, SMMPA's most recent analyses showed that a 
100 MW share of a pulverized coal ,plant in 201 1 is its least-cost alternative. A 50 MW share of a pulverized 
coal plant would be its second-best plan followed by a 50 MW, gas-fired alternative. Thus, SMMPA's 
proposed 47 MW participation in Big Stone Unit II is a least-cost option for its customers, combined with its 
plans for certain defined amounts of conservation and renewables. App. Ex. 45, p. 8. 

CMMPA 

52. Net energy for load and peak demands for CMMPA members participating in the project are 
projected to grow at annual growth rates of approximately 1.5 percent over the twenty year period from 2006 
through 2025. Primarily following the forecast trends for major economic indicators used to develop the 
forecast, load growth rates for the CMMPA members are projected to decline over time, with growth rates of 
approximately 1.6 percent over the first decade of the forecast period (2006 through 2015), declining to 
approximately I .4 percent over the second decade of the forecast period (2016 through 2025). The annual 
coincident peak demand of the CMMPA members is projected to be 177 MW by the summer of 201 1 (the 
summer immediately following the anticipated commercial operating date for the Big Stone Unit 11). App. Ex. 
47, p. 4. 



53. Assuming a 15 percent MAPP planning reserve margin is applied to the forecast of coincident 
peak demands for the CMMPA members, CMMPA is first in need of capacity additions in 2008. Capacity 
deficiencies in 2008 are projected to be rather small (less than 2 MW), and capacity needs are projected to 
increase only slightly in 2009 as certain purchase power contracts are set to expire and other planned 
resources are scheduled to come online. However by 201 1, without the addition of the CMMPA members' 
share of Big Stone Unit II, the reserve margin for CMMPA is projected to fall below 10 percent. Capacity 
needs are projected to grow by an average of 3.5 MW per year thereafter. By 2025, if no capacity other than 
currently planned amounts are added, CMMPA would need approximately 58 MW of capacity additions. 

54. CMMPA employed a sophisticated capacity expansion analysis as part of its resource 
planning efforts. The resource expansion analysis was performed using a generation and demand-side 
planning optimization analysis software package, which employs a dynamic programming optimization 
technique combined with a convolution generation dispatch process to approximate the operation of 
generating resources and power purchases and sales for electric utilities. Through this dynamic optimization 
process, the software tool explores all potential generation expansion plans that can be produced from a given 
set of resource alternatives and identifies the best candidate plans based on the planning objectives identified 
by CMMPA. Based on that analysis, a resource expansion plan consisting of the planned 30 MW of the Big 
Stone Unit II in 2011, plus an additional 10 MW of installed wind capacity in 201 1, followed by 10 MW of 
supercritical pulverized coal capacity installed every two to three years beginning in 2019, was found to be the 
least-cost potential resource expansion plan. App. Ex. 47, p. 7-8. 

55. HCPD is projecting peak demand in 2006 of 118 MW. This forecast grows to 157 MW in 
2008 (or 39 MW higher than as originally indicated in the Application), and 152 MW by 2021 (45 MW higher 
than as originally indicated in the Application). HCPD forecasts energy growth of 725,443 MWhr in 2006, 
growing to 876,257 MWhr by 2021. App. Ex. 49, p. 8; App. Ex. 49-B. 

56. : HCPD's proposed 25 MW share of Big Stone Unit II in 201 1 is a least cost option for HCPD. 
The evidence also shows that HCPD's needs could justify another five MW. First, the additional capacity 
would provide an add~tional, incremental level of risk management to cover forecast uncertainty, future 
resource uncertainty, and the potential for extreme weather conditions. Second, HCPD revised forecast 
shows total growth at approximately four to flve 5 MW per year in the 2001-to-201 3 time period. As a result, a 
larger share in Big Stone Unit II would satisfy its customers' demand for baseload capacity and energy - 
requirements for an additional one'or two years, and thereby help HCPD delay the need for its next baseload 
resource addition. App Ex. 15, p. 6; App. 49, p. 11. 

ConservationlDemand-Side Management 

57. The Applicants have extensive plans for conservation and demand-side management (DSM) 
programs and renewables, in addition to the resource additions related to their respective shares of the Big 
Stone Unit II. Each has performed detailed, system-level studies of these resources, and as a result each is 
proposing a combination of DSM and renewables and Big Stone Unit II to round out its resource portfolios. 
App. Ex. 42, p. 2. 

58. The Applicants have enacted significant DSM measures. Their plans include accomplishment 
of significantly more DSM in future years, in addition to Big Stone Unit II. Taken together, as of 2005 the 
Applicants have collectively reduced peak demand by approximately 560 MW, or the equivalent of a large-size 
generating plant, and reduced energy consumption by about 370 GWh per year. Together, over the next few 
years, the Applicants plan to reduce peak demand by an additional 240 MW, and reduce energy consumption 
by an additional 780 GWh per year, compared to 2005 levels. App. Ex. 42, p. 12. 



59. OTP is committed to DSM and conservation. Approximately 13% or more of its capacity 
needs are expected to come from conservation and DSM measures. App. Ex. 10, p. 10. The projected 
incremental annual DSM energy savings in OTP's preferred resource plan over the 2006-2019 planning 
period, which also includes its share of Big Stone Unit l l, are typically in the 8,000,000 k w h  to 9,000,000 kwh 
range. As a comparison, OTP expects to receive approximately 900,000,000 k w h  annually from its 116 MW 
share of Big Stone Unit 11. Achieving the level of energy and demand savings necessary to replace the annual 
energy and capacity the company expects to receive from Big Stone Unit I1 is not practical or economically 
viable. App. Ex. 10, pp. 10-1 1. 

MRES 

60. MRES and its members have enacted significant DSM measures. The MRES resource plan ' 

includes the accomplishment of a significant amount of new DSM in future years, in addition to Big Stone Unit 
II. DSM and conservation efforts among MRES members have reduced generation capacity requirements by 
approximately 57 MW as of 2005. App. Ex. 44, p. 4. 

61. MRES has modeled potential DSM additions to allow the capacity expansion software to 
analyze the direct impact of various levels of additional DSM on supply-side choices, in order to allow DSM to 
compete directly against supply-side (including renewables) resources in developing the optimal resource mix. 
According to the results of recent DSM studies undertaken by MRES, up to 82 MW of additional cost-effective 
DSM appears to be least cost, in addition to its participation in Big Stone Unit 11. MRES' analysis also shows 
that HUC will benefit from additional DSM programs, though it does not offset its need for its share of Big 
Stone Unit II through its PPA with MRES. App. Ex. 44, pp. 10-13. 

GRE 

62. Conservation is an active part of GRE's planning efforts. Taken together, GRE's DSM efforts 
have reduced peak demand by approximately 369 MW, and reduced energy consumption by 169 GWh as of 
2005. App. Ex. 43, p 2. GRE plans to reduce demand by an additional 35 MW and to reduce energy 
consumption by an addit1onal59 GWh by 2007. App. Ex. 43, p. 3. GRE's DSM effort, along with its members, 
whde sign~f~cant, does not offset its need for its share of Big Stone Unit II. 

. MDU 

63. As a tool to evaluate and determine the available and most cost-effective demand-side 
management programs applicable to MDU's system, demand-side analysis is an integral part of MDU's 
integrated resource planning process. Using the ratepayer impact and societal tests, DSM evaluation is 
performed for MDU's residential and commercial sectors. App. Ex. 48, p. 3. 

64. MDU has implemented additional DSM measures that will result in 8.1 MW of demand 
savings by 2010, resulting in energy savings of 0.13'/0 of energy requirements. MDU plans to implement an 
additional 6.5 MW of demand-side management and conservation measures during the 2006-2010 time 
period. These programs will result in approximately 38,000 MWh savings. Despite these demand and energy 
reduction goals, MDU's resource planning analysis nevertheless indicates that its share of Big Stone Unit I1 is 
reasonable. App. Ex. 48, p. 2, 8-9. 

SMMPA 

65. SMMPA and its members have made significant investment in load management and 
conservation programs. The DSM program budget for SMMPA and its members is typically between $3 
million and $3.5 million annually, which represents 2% of its members' aggregate gross operating revenue. 
The total DSM savings achieved from SMMPA's members in 2003, and 2004 alone was approximately28 MW 



and 13,416 MWhr, and 32 MW and 19,407 MWhr, respectively. SMMPA continues to look for, evaluate and 
add new conservation initiatives. Such DSM efforts will be effective in reducing the size andlor delaying the 
timing of additional SMMPA resources. SMMPA's DSM resources are important in deferring the investment in 
new generation facilities, including Big Stone Unit 11, but they are not a replacement. App. Ex. 13, pp. 7-8. 

CMMPA 

66. In the past, CMMPA has had no direct control over the development and implementation of 
the DSM and energy conservation programs of its. members as the members are individually responsible for 
demand-side management and conservation programs. Nonetheless, CMMPA has assisted and encouraged 
its members to establish the reporting of the effects of the various DSM and conservation programs. CMMPA 
is currently developing an integrated load management system for its members. App. Ex. 46, p. 3. 

67. CMMPA did evaluate incremental demand-side programs against the lowest cost of the 
generating resource expansion cases (the addition of 30 MW of Big Stone Unit II capacity in 201 1 along with 
10 MW of wind capacity 201 1 and future additions of coal capacity). The results of this analysis reveal, 
however, that the average cost per demand and energy reduction resulting from the CMMPA member DSM 
programs is higher than the marginal avoided costs of generation production and capacity. These results 
indicate that the existing demand-side programs of the CMMPA members cause higher total and average 
operating costs for the members than would otherwise occur if the members implemented no demand-side 
programs and that any increase in funding and implementation of the current demand-side programs of the 
members would not be cost-effective. App. Ex. 47, pp. 10-1 1. 

HCPD 

68. HCPD, as a supplemental wholesale power supplier, works with its wholesale customers to 
promote demand-side management programs and conservation. It assists its municipal customers in the 
evaluation and development of many conservation and load management programs. Each of HCPD's 
municipal customers is responsible for monitoring the effectiveness and accomplishments of its ind~vidual ' 

energy conservation efficiency programs and reporting those efforts to HCPD. App. Ex. 15, p. 6. In 2005, 
HCPD estimates that it reduced its peak demand by 7 MW, and reduced its energy consumption by 90 MWh. 
HCPD will continue to work with its customers to encourage more efficient use of their electric supply through 
load management efforts. App. Ex. 49, p. 3. 

Renewables 

69. Collectively, the Applicants are pursuing a significant amount of renewable energy projects in 
addition to the Big Stone Unit II Project. Taken together, as of 2005 the Applicants are already producing or 
purchasing more than 740 GWh per year from a variety of renewable resources. In addition, the Applicants 
plan to install or purchase an additional 2,170 GWh per year of renewable energy over the next few years. 
Putting the total 2,910 GWh per year of existing and planned renewables efforts of the Applicants in 
perspective, although it will come from a variety of renewable sources, it is equivalent to more than 950 MW of 
wind machines operating at a 35% annual capacity factor. App. Ex. 42, p. 20. The Applicants have shown, 
however, that additional renewable generation is not a replacement for the baseload need to be provided by 
Big Stone Unit II. The Applicants will be pursuing Big Stone Unit II and additional renewable generation 
projects. E.g. App. Ex. 42, Ex. 48, p. 4 Ex. 41, p. 7. 

OTP 

70. Over the past few years, Otter Tail's resource mix has varied from 9% to 11% renewable 
resources on an energy basis. On March 31,2006, OTP issued a Request-for-Proposals (RFP) for75 MW of 
additional renewable resources. OTP's resource plan calls for adding the equivalent of 110.5 MW of newwind 
generation by 2015. App. Ex. 42, p. 21. 



MRES 

71. MRES has existing renewable energy resources, and is planning significant renewable 
resource additions, including approximately 40 MW of new wind energy by 2020. App. Ex. 14, p. 10, 13-1 7. 

GRE 

72. GRE has made a significant commitment to renewable energy, particularly wind energy. 
GRE's 2005 renewable energy generation was 248,816 MWh, more than two times its Minnesota Renewable 
Energy Obligation goal for 2005. GRE expects to have approximately 1.6 million MWh of renewable energy in 
its portfolio by 2020. App. Ex. 2, pp. 8, 14-15; App. Ex. 43, p. 4. 

SMMPA 

73. SMMPA already has under commitment approximately 8.5 MW of wind energy that is used to 
serve its customers. App. Ex. 13, p. 5. It has plans to add approximately 60 MW of wind energy by 201 5. 
App. Ex. 45, p. 5. 

CMMPA 

74. CMMPA also is pursuing renewable energy projects. In 2005, CMMPA entered into three 
wind energy purchase agreements, which provide for the purchase of 6 MW beginning in 2005 and 16.25 MW 
beginning in 2006, for a total of 22.25'MW. In addition, the City of Blue Earth, a CMMPA member, has 
recently entered into an agreement for the purchase of 2.5 MW of wind energy from a project developed by a 
local'farmer. CMMPA is also active in the research of the potential use of landfill methane gas in the 
generation of electrical energy. I t  has been investigating a possible project at an operating landfill site. The 
project involves harnessing the potential energy benefits from the methane gas at the site, currently being 
flared to the atmosphere. The total output of the project would be between 2500 kW and 3000 kW. App. Ex. 
45, p. 5 .  . . 

HCPD 

75. In 2005, the wind turbines at various custom'er sites produced 1,616 MWhr. HCPD is 
currently investigating the potential-for additional wind energy developments. HCPD is negotiating for the 

- output of a proposed wind development in central South Dakota in the minimum amount of 5MW. HCPD is 
also evaluating, in conjunction with several of its'customers, the addition of wind turbines adjacent to the 
customers' communities. HCPD is also evaluating a landfill gas generatorwith one of its customers. App. Ex. 
49, p. 4. 

Consequences of Delay 

76. Any delay in construction of Big Stone Unit II could have significant negative consequences 
for the Applicants, the region, and ultimately the consuming public. App. Ex. 5, p. 8; App. Ex. 25, p. 2; App. 
Ex. 15, p.7;App.Ex.2,p.18;App.Ex.4,p.8;App.Ex.10,p.17;App.E~. 11,pp.9, I l ;App.Ex.3,p.13.  It 
increases the probability of inadequate regional generation capability and causes a reduction in the reliability of 
the Applicants' systems and the regional electrical supply system. Id. 

77. If Big Stone Unit II does not become operational, the owners have scarce alternative 
resources from which to obtain energy, they are faced with increased risk and cost, and there is no single next 
best resource alternative or other baseload project from which to obtain the needed energy. App. Ex. 5, p. 8; 
App. Ex. 25, p. 2; App. Ex. 15, p. 7; App. Ex. 2, p. 18; App. Ex. 4, p. 8; App. Ex. 10, p. 17; App. Ex. 11, pp. 9, 
11; App. Ex. 3, p. 13. Intervenors have not proposed an alternative to provide baseload capacity through 
natural gas or oil instead of coal. HTr 534. Intervenors have not suggested any specific alternative to Big 



Stone Unit II, and are not specifically recommending any windlgas combination as an alternative to Big Stone 
Unit ll. HTr 747-48. a 

78. If Big Stone Unit II is not built, and a higher-cost alternative power source used instead, there 
would be higher costs for electricity to the consumers, and this in turn would lead to less disposable income for 
those consumers to meet other household needs and cause adverse impacts on South Dakotaresidents in 
terms of health, safety, welfare, and employment. App. Ex. 31, pp. 34-36. Applicants have a demand for Big 
Stone Unit II, despite current reserves, conservation and DSM programs and renewables. 

9.0 GENERAL SITE DESCRIPTION 

79. Big Stone Unit I1 will be constructed adjacent to the existing Big Stone Unit I, on approximately 
3,200 acres located in Grant County, South Dakota, east of Milbank, South Dakota, approximately two miles 
west-northwest of Big Stone City, South Dakota, and two miles from the Minnesota border. MR 6. The facility 
will be accessible from U.S. Highway 12 at Big Stone City via State Highway 109 and County Road 34 (144th 
Street) and from U.S. Highway 12 via County Road 4 and 484th Avenue. App. Ex. 54, p. 2 and Ex. 1-3; App. 
Ex. 8, p. 6. 

80. The site is situated in a relatively flat to gently rolling landscape comprising agricultural fields 
interspersed with small emergent wetlands. App. Ex. 17, p. 11. There are no large metropolitan areas 
nearby. App. Ex. 53, Table ES-4, p. ES-21. 

81. Big Stone I sits on 2,200 acres. App. Ex. 8, p. 9. 1,200 acres are available for Big Stone Unit 
11, with an existing option to purchase an additional 625 acres. App. Ex. 27, p. 20. For Big Stone Unit II, an 
additional 530 acres of land will be taken permanently, with an additional 90 acres to be taken out for the 
construction phase; the land to be taken is primarily agricultural land. Current and future agricultural land use 
issues arising from the proposed construction and operation of Big Stone Unit II is remote. App. Ex. 29, p. 20. 

10.0 ALTERNATIVE SITES 

82. Criteria used for site selection included location (e.g., presence in North Dakota, South 
Dakota or Minnesota, away from residents, recreation and parks, etc.); available infrastructure (e.g., rail, 
transmission lines, water); and environmental impact. App. Ex. 8, pp. 6 -7. 

. .- 83. Thirty-eight (38) initial alternative sites were considered; these sites were located in South 
Dakota, North Dakota and Minnesota, which is consistent with the Applicants' service territories. App. Ex. 8, 
pp. 6-7; HTr 86. Thirty of these sites were eliminated due to lack of available water supply or nearby 
residential development, leaving eight sites that were evaluated in more detail. Id. Of these eight sites, two 
were further eliminated due to nearby residences and development. App. Ex. 8, p. 7. 

84. Weighted criteria were used to rank the remaining six sites. App. Ex. 8, p. 8. The criteria 
included air impacts, water supply, environmental considerations, fuel supply, transmission availability, 
highway access, land availability and staff. App. Ex. 8, p. 8; App. Ex. 54, Application, Table 3-5. Generally, 
water supply, fuel lines, and transmission were each given a weight of 20%; environmental issues and air 
quality specifically were each given 15%; and other factors, such as highway access were given 10%. App. 
Ex. 8, p. 8. 

85. The Big Stone site ranked highest. App. Ex. 8, p. 8. The Big Stone site received the highest 
weighted score, due primarily to the availability of existing infrastructure, such as water structures, rail spur, 
staff and waste disposal. App. Ex. 2, pp. 6-7; App. Ex. 7, pp. 8-9; App. Ex. 26, p. 8. In addition, area 
residents are already familiar with the construction and operation of a power plant, having lived with Big Stone 
Unit I for more than 30 years. App. Ex. 8, p. 8. Location at this site allows for a common wet scrubber to be 
used by Big Stone Units I and 11. App. Ex. 8, pp. 8, 11. 



86. The other five sites were rejected due to considerations, such as location to wildlife refuges, 
insufficient existing transmission lines or water supply, higher population density and location to lignite fields. 
App. Ex. 54, Application, pp. 63-65. 

87. The process by which the site was selected was reasonable, and Applicants' determination 
that the Big Stone site is the best site for them on which to locate the proposed facility is reasonable. 

I I .0 ENVIRONMENTAL INFORMATION 

88. The Applicants have described the existing environment and the potential environmental 
effects of Big Stone Unit II in detail in the Application and in their testimony. The Applicants hired Barr 
Engineering to assist in the preparation of the Application. Barrconducted site surveys and reviewed available 
information and work product of other cohsultants hired by the Applicants. App. Exs. 17, 18, 19,20,21,26, 27 
and 54. In addition, the potential environmental effects have been identified and considered in an 
Environmental Impact Statement being prepared by the Western Area Power Administration for the federal 
government, which was required due to the request to interconnect to two Western Area Power Administration 
substations which thereby involves a major federal action significantly affecting the quality of human 
environment. App. Ex. 16, pp. 4-5; App. Ex. 53. The U.S. Department of Agriculture, Rural Utilities Service 
("RUS") and the U.S. Department of Defense, Army Corps of Engineers ("USACE) are both cooperating 
agencies for preparation of the EIS. On May 27, 2005, notice of intent to develop an EIS was published. Id. 
On May 6,2006, the draft EIS was sent to the parties. App. Ex. 34, pp. 6-7. The draft EIS was published and 
made available to the public beginning on May 6, 2006. Id. Notices of the hearing were published in 12 
papers two times, and 6,000 mailings regarding notices were sent. Id. The draft federal EIS is a part of this 
administrative record, App. Ex. 53. Public hearings were held on the draft EIS on June 13-16, 2006, in Big 
Stone City, South Dakota, and Morris, Minnesota, Granite Falls, Minnesota, and Benson, Minnesota, 
respectively. A Record of Decision is expected from the Western Area Power Administration in December 
2006. App. Ex. 34, p. 6. 

89. The Applicants calculated through a narrative description the potential environmental effects 
from Big Stone Unit II consistent with past Commission practice. ARSD 20:10:22:13; App. Ex. 54, Section 4; 
App. EX. 16-22, 27, 30, 34, 36-38, 52. 

90. Assuming the Applicants comply with the environmental conditions of this decision and permit 
and the air quality, water quality, solid waste and water appropriation permits which Applicants must obtain in 
order totonstruct and operate the facility, no serious long-term effects to the environment or to health have 
been demonstrated as probable of occurrence from operation of Big Stone Unit II. 

12.0 EFFECT ON PHYSICAL ENVIRONMENT 

91. The Big Stone II Project area is situated in a relatively flat to gently rolling landscape 
comprising agricultural fields interspersed with small emergent wetlands. The existing Big Stone Plant Unit I is 
situated on an area developed for industrial use, and includes one large artificial cooling pond, an evaporation 
pond, a holding pond, and several smaller impoundments. Southeast of the plant, the Whetstone River 
meanders eastward to the Minnesota River. Immediately adjacent to the Whetstone River, the topography 
changes abruptly to steep 50 to 60-foot embankments. App. Ex. 54, at Section 4.1 . I .  

92. The Applicants provided a topographical map of the local area at 1.0 foot contours. App. Ex. 
54. 

93. Construction of the Big Stone I1 facility will result in the conversion of additional land into active 
industrial use. Approximately 500 acres, mostly in existing cropland, will be converted to an open makeup 
storage pond. Another 30 acres will be converted to a cooling tower blowdown pond. Grading for the new 
plant structure and cooling tower within the existing Big Stone Plant Unit I site will not appreciably alter the 
existing topography. App. Ex. 54, at Section 4.1.1. 



94. The overall indirect or cumulative geological characteristics do not require any constraints on 
the construction and operation of Big Stone Unit II. App. Ex. 19, p. 4. Big Stone Unit I1 will not have an 
adverse impact relating to the geology in the region. App. Ex. 19, p. 2. 

95. There are no economically valuable mineral deposits within the project boundaries. App. Ex. 
54, p. 82. 

96. Sixteen land use types exist in the project area. Crop and grassland consist of over 80% of 
the area. The remaining uses include industrial, woodland and wetlands. Construction of the plant will take 
place primarily on grassland. Ponds and the construction laydown area and parking will be constructed mainly 
in row crop and pasture lands. Some of the soils on the project site are classified as farmland soil; excavation 
will occur in areas that are primarily farmland soil. Big Stone Unit II will not have a detrimental effect on the 
soil. App. Ex. 22, p. 13. 

97. An erosion and sedimentation analysis regarding construction and operation was done. A 
moderate-to-low erosion factor was determined. After construction, stabilization methods will be employed to 
prevent erosion from wind and water. App. Ex. 17, p. 7. 

98. No seismic risks, subsidence potential, or slope instability exists in the siting area. Some 
grading will be done, but it will not appreciably alter the existing topography or create instability. App. Ex. 54, 
p. 83. 

13.0 HYDROLOGY 

99. Water for Big Stone Unit II will come from Big Stone Lake. App. Ex. 18, p. 8. Pumps will 
deliver water through an existing underground pipeline to ponds on the Big Stone property. Storage ponds will 
be created that have sufficient capacity to operate both Big Stone Units I and II during most drought conditions 
without recharging onsite storage from Big Stone Lake. Over a 70-year period, Big Stone Lake is expected to 
be impacted, on average, 2.5 inches. App. Ex. 18, pp. 8-9; App. Ex. 36, pp. 3-7; HTr 286-87. 

100. Changes in drainage patterns due to the project will primarily be related to the construction of 
the makeup storage pond. The makeup storage pond will alter local surface water drainage patterns because 
of its size and configuration. However, this alteration is not expected to have deleterious impacts on local 
surface cirainage. The makeup storage pond simply alters the route of the drainage. App. Ex. 17, p. 3. 

101. Makeup water will be withdrawn from Big Stone Lake in compliance with permits and when 
the lake is at acceptable levels. App. Ex. 16, p. 14; App. Ex. 18, pp. 8-9. The additional makeup water will 
come from extended operation time of the existing pumps with no increase in the withdrawal rate. The impact 
on Big Stone Lake will be infrequent, and adverse affects on the lake are not expected to be significant. App. 
Ex. 18, pp. 10-1 1. The Applicants may rely on the use of groundwater during construction of Big Stone Unit II 
and may consider groundwater sources for water supply during periods of extended drought. HTr 273. In the 
absence of an alternative water supply in periods of extended drought, it is possible the plant could not be 
operated. HTr 273. 

102. . Three wetlands will be directly impacted during project construction. App. Ex. 17, p. 11. 
Alternatives to completely avoiding the wetlands are not feasible. App. Ex. 17, p. 11. The proposed 
construction reflects the most practicable alternative to minimize the impacts to wetlands. App. Ex. 17, p. 11. 
Indirect impacts to wetlands will also occur, however, the risk of harm is low, cumulative impacts on wetlands 
is minimal, and management and monitoring will be undertaken. Mitigation efforts as directed by 
governmental agencies will be complied with. App. Ex. 17, p. 11-12. In addition, measures to contribute to 
mitigation will be undertaken such as restoration andlor enhancement of unaffected wetlands, establishment 
of new wetlands, and enhancement of existing wetlands. App. Ex. 17, p. 12. 



103. Big Stone Unit II will be required to comply with all hydrologic governmental standards. App. 
Ex. 17, p. 5. 

104. On or about March 16, 2006, the Applicants filed a permit with the South Dakota Water 
Management Board to increase the appropriation of water under the existing permit. App. Ex. 36, p. 4. A 
hearing will be held on such application before the Water Board on or about July 12 and 13, 2006. App. Ex. 
34, pp. 7-8; Ex. 34-8; HTr 100, I1 8. 

14.0 LAND USE 

105. The existing Big Stone I1 Project area comprises sixteen land use types. The Application 
contains a map showing the various land use types, Application, Exhibit 4-1-1, and lists the types in Table4-7. 
Existing land use is dominated by row crops, which account for over half of the total Project area. Grass- 
dominated land uses, including industrial grasslands, pastured areas and hayfields account for anotherthird of 
the Project area. 

106. The Application also contains maps showing the cities, lakes, rivers, water supplies, 
cemeteries, historical places, housing, transportationlpublic, noise sensitive land use, adjacent facilities, major 
industries, surface water drainage, pasturelandlrangelandlhayland, crops, grassland, and nonrenewable 
resources. 

107. The construction of Big Stone II will take place primarily in existing industrial grassland areas. 
The cooling tower blowdown pond and the makeup storage pond will be constructed mainly in row crops and 
pasture lands, as will the construction laydown area and parking. App. Ex. 54, at Section 4.5.1. 

108. There are no significant impacts to land use associated with the Big Stone Unit II Project. 

15.0 EFFECT ON TERRESTRIAL ECOSYSTEMS 
: .. 

109. Big Stone Unit II will not have a detrimental effect on wildlife. App. Ex. 22, p. 13. Wildlife in 
the area consists primarily of game animals, songbirds, waterfowl and fur-bearers. App. Ex. 37, pp. 1-3. 
Three federally listed species that may occur in the project area include the Bald eagle, the Topeka shiner, 
and the western prairie fringed-orchid. App. Ex. 37, pp. 1-3. No adverse impact to these species is expected. 
Hpp. EX. 37, pp. 1-3. 

110. On the Big Stone Unit I1 property, 24 vegetation cover types comprising 120 plant 
communities exist. 87% of the total vegetative cover is rated as low ecological quality. Most of the direct 
impacts to vegetation will affect the low ecological quality vegetation. Indirect impacts to vegetation may occur 
due to alteration of surface water drainage patterns and introduction of non-native invasive plant species to the 
area, Mitigation efforts will be undertaken to minimize vegetative impacts. App. Ex. 17, pp. 14-15. 
Construction and operation of Big Stone Unit II will have a minimal cumulative impact on vegetation in the 
area. App. Ex. 22, p. 13; App. Ex. 18, p. 11. 

16.0 EFFECT ON AQUATIC ECOSYSTEMS 

11 1. Big Stone Unit II will not result in either direct or indirect significant impacts to fish populations. 
App. Ex. 22, p. 13; App. Ex. 17, p. 12; App. Ex. 18, p. 15. Some impingement and entrainment may occur 
associated with water intake for cooling, however, a water intake structure and systems will be in place to 
reduce these occurrences to a minimum. App. Ex. 17, p. 12. 

112. In part because Big Stone Lake is now regulated and will after Big Stone Unit II goes on line 
continue to be regulated at a fixed elevation, no significant adverse effects on water bodies are expected due 
to the water needs for the operation of the Big Stone Plant. App. Ex. 18, p. 10. 



17.0 LOCAL LAND USE CONTROLS 

11 3. A portion of the plant site in the vicinity of the makeup water storage pond will require rezoning 
from agricultural to industrial use. The Grant County Planning and Zoning Board and the Grant County 
Commission will review and consider the request for rezoning. The project will need a building permit from 
Grant County. App. Ex. 16, p. 21. 

114. Other than the one rezoning issue described above, Big Stone Unit II will be required to 
comply with existing zoning, building rules, regulations, and ordinances pursuant to the conditions of this 
order. 

18.0 WATER QUALITY 

1.15. The facility will be a zero liquid discharge facility so that no process waterwill discharge to the 
surface drainage network. Consequently, plant operations will have minor impact on the existing water quality 
of watersheds and/or streams. App. Ex. 17, p. 7. 

11 6. Big Stone Unit II includes a wet cooling system that involves a closed-loop circulating water 
system. Circulating water is used to condense steam, and the condensate is collected and returned to the 
boiler feed-water system. The warm water is then circulated through a cooling tower, which dissipates heat 
through evaporation. App. Ex. 16, p. 1 I .  Small droplets of circulating water (drift) will be entrained within the 
cooling tower plume. App. Ex. 16, p. 11. Once cooled, the circulating water is returned to the condenser to 
complete the cooling circuit. Water for the cooling system will be supplied from the existing Big Stone I 
cooling pond. Makeup water for the cooling pond will be supplied from Big Stone Lake and the Minnesota 
River. App. Ex. 18, p. 9. To conserve fresh water, cooling pond water will be reused as makeup to thefacility- 
cooling tower. App. Ex. 54, p. 30. 

11 7. Construction-related water quality impact will be limited and controlled by the implementation 
of best management practices ("BMPs") for soil erosion. The specific BMPs for the Big Stone II project will be 
detailed in the Stormwater Pollution Prevention Plan that is part of the National Pollutant Discharge Elimination 
System Permit that is required prior to beginning construction. App. Ex. 18, p. 7. - 

11 8. All applicable water quality standards and regulations will be complied with, and necessary 
permits obtained. App. Ex. 17, pp. 5, 10; App. Ex. 18, p. 9. No significant adverse environmental impacts are 
expected relating to water, wetlands, aquifers or reservoirs. App. Ex. '17, pp. 3, 7, 8; App. Ex. 17, p. 9. 

19.0 AIR QUALITY 

119. The pollutants of concern that will be emitted by Big Stone Unit II include the following: sulfur 
dioxide (S02), nitrogen oxides (NOx), carbon monoxide (CO), particulate matter (PMI O), sulfuric acid mist 
(SAM), fluorides, mercury (Hg), volatile organic compounds (VOCs), lead, and carbon dioxide (C02). See, 
e.g., App. Ex. 16. 

120. S02, NOx, and PMIO are criteria pollutants, for which national ambient air quality standards 
have been established by the U.S. Environmental Protection Agency. There will be no violations of any 
national ambient air quality standards resulting from operation of Big Stone Unit 11.  See e.g. App. Ex 22. 

121. The Applicants are required to obtain a permit from the South Dakota Department of 
Environmental arid Natural Resources ("DENR") for operation of Big Stone Unit II. On or about July21,2005, 
the ~ppl icants filed an application for a Prevention of Significant Deterioration ("PSD") air quality construction 
permit. As part of'that process, the DENR will ensure that Big Stone Unit II will comply with all applicable 
requirements, including Best Available Control Technology ("BACT"), New Source Performance Standards 
("NSPS"), acid rain, mercury, and Prevention of Significant Deterioration ("PSD") requirements. The DENR 
issued a draft permit on April 26,2006, and the public comment period ended on June 26,2006. HTr 118. 



The Applicants have committed to comply with all applicable requirements established by the DENR, including 
the emission limits established for the various pollutants that will be emitted and all record keeping and 
reporting requirements. App. Ex. 16, 22, 34. 

122. The Applicants intend to install highly effective pollution control equipment to control 
emissions of pollutants into the atmosphere. One piece of control equipment is a wet flue gas desulfurization 
system (wet scrubber) that will capture sulfur dioxide emissions from both Unit I and Unit 11. In addition, a 
pulse-jet fabric filter will be installed to control particulate matter, including small particles less than 10 microns 
in size. The wet scrubber and the fabric filter will also remove some of the mercury in the exhaust gases. The 
Applicants will use fabric filters or passive dust control methods to control emissions of fugitive dust from 
material handling processes. App. Ex. 16, p. 10. 

123. .The supercritical boiler that is planned for Unit II will use burners that produce low levels of 
nitrogen oxides and will employ a selective catalytic reduction ("SCR") emission control technology to further 
control emissions of nitrogen oxides from Unit 11 .  App. Ex. 16, pp. 10-11.. 

Sulfur Dioxide and Nitrogen Oxides 

124. The emissions of sulfur dioxide from Unit I and Unit II will be only 117 of what they are 
presently from Unit I because of the installation of the wet scrubber to control emissions from both units and 
the use of the SCR system on Unit 11. HTr p. 11 8. 

125. Nitrogen oxide emissions from Unit I will be reduced through more aggressive operation of 
Unit 1's over-fire air system so that the sum total of nitrogen oxide emissions from Unit I and Unit II will be 
equal to or less than Unit 1's historical emissions. App. Ex. 16, p. 11. 

126. Due to the control equipment and technology that will be installed to control sulfur dioxide and 
nitrogen oxides, the net change in emission of these pollutants is below the level required for PSD review. 
App. Ex. 22, p. 4. 

Mercury 

127. Because mercury is a trace element in coal, there will be emissions of mercury from 
combustion of the coal. Elemental mercury that is emitted out the stack will travel great distances before 
being deposited. Mercury accumulates in fish, and various state-governments have issued advisories 
regarding the eating of fish from lakes where mercury has been found. App. Ex. 53, EIS, pp. 4-8-4-10,4-26. 

128. The U.S. Environmental Protection Agency promulgated the Clean Air Mercury Rule in May 
2005. EPA established a New Source Performance Standard of 42 x 10-6 pounds of mercury per megawatt 
hour for new sub-bituminous coal-fired power plants. That standard was changed to 66 x 10-6 pounds per 
megawatt hour in June 2006. This standard would allow Big Stone Unit I1 to emit 330 pounds per year at its 
anticipated capacity. App. Ex. 16, p. 12 and 22, p. 14. 

129. In the year 2004, Big Stone Unit I emitted 189 pounds of mercury into the atmosphere. In 
-May 2006, the Applicants made a commitment to hold mercury emissions from both Unit I and Unit II - 

combined to no more than 189 pounds per year, beginning three years after commercial operation of Unit 11. 
Three years is a reasonable period of time to allow the Applicants to test and implement commercially 
available, technically feasible mercury control equipment. Even though electrical output from the Plant will 
increase by 130% over its current capacity, mercury emissions will not increase beyond the amount emitted 
during 2004 after the three-year testing and implementation period. App. Ex. 34, pp. 1-4 and Ex. 34A. 

130. The Clean Air Mercury Rule ("CAMR") also establishes an allocation of mercury emissions for 
each state in the country for the years 2010 and 2018. South Dakota's allocation is 144 pounds of mercury 
per year beginning in the year 2010. Utilities may comply with the allocation requirements by reducing 



emissions or by purchasing allowances. The Big Stone Applicants may be able to comply with the CAMR 
allowance limitation for South Dakota through installation of controls but, if necessary, it is expected that the 
Applicants will comply by purchasing allowances. The cost of obtaining these allowances cannot be 
determined a t  this time but will likely be in the n-dlions of dollars per year. App. Ex. 34, pp. 1-4. 

131. The Applicants have a financial incentive to select the most environmentally economical Hg 
emission control in existence. Possible future technology will be created to further reduce Hg emissions; such 
technology is anticipated to have a low cost. HTr 108, 582-83. 

132. After the three year testing and implementation period, no additional impacts on the 
environment are expected from mercury emissions as a result of operation of Unit II because emissions of 
mercury will not exceed what is presently.emitted from Unit I. 

Carbon Dioxide 

133. The combustion of fossil fuels including coal results in the formation of carbon dioxide. 
Carbon dioxide is a greenhouse gas. Big Stone Unit II is projected to emit 4.7 million tons of C 0 2  per year. 
App. Ex. 53, p. 4-10- 4-1 I .  Assuming an operating lifetime for Big Stone II of 50 years and no installation of 
C 0 2  capture system, the plant will emit over 225 million tons of C 0 2  before it closes. Ex. JI-2 at 26. 

134. Thk Energy Information Administration reports that anthropogenic carbon dioxide emissions in 
201 0 are project to be 6,365 million metric tons in the United States alone. Worldwide, the projected 201 0 
C 0 2  emissions figure is 30,005 million metric tons. App. Ex. 29, p. 6. 

135. Based on projected annual emissions of 4.7 million tons, Big Stone Unit il would increase U.S. 
emissions of carbon dioxide by approximately 0.0007, or seven-hundredths of one percent. As a result, the 
proposed Big Stone Unit I1 plant will not contribute materially to increases in the production of anthropogenic 
carbon dioxide. App. Ex. 29, p. 6. 

136. Big Stone Unit I1 will produce about 18% less C 0 2  than other existing coal-fired plants 
because the super-critical boiler proposed here is more efficient than other forms of coal-fired technologies. 
App. Ex. 2, p. 7. 

20.0 RISK OF REGULATlONlENVIRCNh1ENTAL COSTS 

137. Issues arose at the hearing as to whether costs should be imputed to the project for possible 
future regulation of C 0 2  emissions. Neither federal government regulations nor South Dakota regulations 
have been established for C 0 2  emissions. Minnesota has established environmental cost values for C02 
emissions from electric generation, but these values do not apply to generation located outside of Minnesota. 
App. Ex. 30, p. 7, 5; App. Ex. 34, p. 2; HTr 737-39. It is speculative whether Congress or South Dakota will 
regulate C02,  and, if either does so, what the timing and stringency of those regulations will be. App. Ex. 30, 
p. 9; 79-20; HTr 89-90,523, 737-43. Quantifying the cost of future C 0 2  regulations is therefore a speculative 
undertaking, and the evidence shows that only a small minority of states utilize quantified values to 
approximate the cost of future regulation. App. Ex. 30, p. 12. 

138. Evidence adduced at the hearing shows that only a few states have required C 0 2  emission 
reductions from electric generators. A group of Northeastern states is currently examining such regulations; 
however, the cost of the program (projected C02 allowance prices of $1-$3) is expected to be relatively 
modest. States either implementing or considering CO2 reduction programs generally utilize far less coal 
generation than South Dakota (and the United States) as a percentage of their total electric generation 
portfolios. Such states also have higher electric rates than South Dakota. Hence, these states do notfurnish 
a model for South Dakota for purposes of examining the CO, issue. App. Ex. 30, pp. 10-28. 



139. Evidence was also adduced at the hearing concerning various bills introduced in Congress 
that would regulate C 0 2  emissions. These bills do not furnish support for Intervenors' contention that there 
should be a cost imputed to Big Stone Unit II for future C02  regulation in an amount equal to $7.80-$30.50, 
with a mid-case range of $1 9.1 0 per ton. None of these bills passed either branch of Congress. One proposal 
that appeared to have the best chance of passing the Senate last year, but was never voted on, had a 
maximum "safety valve" allowance price cap of less than $6.36 per ton. Various planning numbers were 
discussed at the hearing in the $5-$6 range, and Minnesota has a C 0 2  environmental cost value for use in 
electric generation resource planning of between $.35 and $3.64 for in-state generation. In any event, all 
reasonable planning numbers for possible future C02  regulation were substantially less than the Intervenors' 
$19.10 mid-case number, and none appeared to affect the cost-effectiveness of the Big Stone Unit II project 
as compared to alternatives. App. Ex. 30, pp. 4-28. 

21.0 TIME SCHEDULE 

140. At the present time, construction is scheduled to begin in the spring of 2007 after all 
necessary permits and approvals are obtained, with commercial operation targeted for the spring of 201 1 .  In 
mid-spring 2007, mobilization is scheduled to begin with support equipment being moved to the site. During 
the summer of 2007, site preparation and foundation installment will occur. Steel work will commence in early 
2008, followed by erection of the boiler and turbine in late 2008. In early 2009, construction of the balance of 
the plant equipment will conimence. Installation of the boiler and turbine will be completed by early 2010. 
Checkout procedures will next occur, with the unit being operated first in mid-2010. Commission and 
checkout will be complete in late 201 0, for commercial operation in spring 201 1. App. Ex. 8, pp. 9-1 0. 

22.0 COMMUNITY IMPACT 

141. No material adverse effects on cultural resources will occur from the construction and 
operation of Big Stone Unit 11. App. Ex. 29, pp. 8, 18; HTr 268. Big Stone Unit II will not impact areas of high 
archeological potential nor materially impact the adjacent area in terms of historical purposes. App. Ex. 21, 
pp. 9-1 0. While two nearby properties have architectural significance, no adverse effect as to these properties 
exists with the construction and operation of Big Stone Unit 11. App. Ex. 21, pp. 14-15. Two nearby residences 
may be affected, but one resident is retiring and moving and the Applicants are in discussion with the other 
resident to purchase the land for a storage pond. HTr 101. 

142. No material adverse effect in terms of noise from Big Stone Unit II will occur. App. Ex. 21, p. 
14; App. Ex. 20, p. 3; App. Ex. 38, p. 2; HTr 293-94. Big Stone Unit II is not expected to create a discernable 
increase in noise. App. Ex. 38, p. 2. Moreover, due to the construction of 6ig Stone Unit II, noise from 
operation of snow machines that have been the subject of complaints related to Big Stone I will be eliminated. 
App. Ex. 20, p. 3. 

143. The construction, operation and maintenance of Big Stone Unit II is not anticipated to have a 
significant adverse impact on land use or the community. App. Ex. 27, pp. 3,9-21; App. Ex. 21, pp. 14, 14. It 
will not detract from the energy needs in the area nor on sanitary sewer systems. App. Ex. 27, p. 17; App. Ex. 
18, p. 15. Solid waste disposal will be managed during the construction and operation phase to not adversely 
affect the community or existing landfills. App. Ex. 27, p. 20. An increase in roadway and rail traffic will occur, 
which can be accommodated without adverse impact. App. Ex. 27, pp. 11-12; App. Ex. 18, p. 16. Parking 
needs are not a significant concern. Sufficient health and educational services and facilities exist to 
accommodate such needs during the construction and operation phases of Big Stone Unit II. App. Ex. 27, pp. 
10-1 1; App. Ex. 18, pp. 17-18. Neither phase will create a drain on cultural or public safety resources. App. 
Ex. 27, pp. 14-16; JL 18. The influx of employees required can be absorbed by the surrounding communities. 
App. Ex. 17, p. 16. Housing needs can be met. App. Ex. 18, pp. 14-1 5. No significant adverse effect for any 
cultural resource, recreation, population or income of the primary communities will occur. App. Ex. 27, p. 20; 
App. Ex. 18, p. 18. The existing railway system is sufficient to mitigate any railway transportation concerns. 
App. Ex. 18, p. 17. 



144. The community and social impacts of Big Stone Unit II are expected to be positive and 
potential adverse effects to the community will be ameliorated through planned measures. App. Ex. 27, pp. 3, 
21; App. Ex. 18, p. 18. 

145. The Big Stone Unit II project has strong community support. App. Ex. 27, p. 21. Resolutions 
of Support have been passed by the City of Big Stone, County of Grant, City of Milbank, Milbank School 
District School Board, and the Upper Minnesota River Watershed District. App. Ex. 27, p. 21. 

146. Assuming the contingency construction housing plan is implemented as required in this 
decision, no significant adverse economic impacts are expected related to Big Stone Unit II. Taxes assessed 
on Big Stone Unit II will significantly increase the tax revenue base of the State of South Dakota and the 
communities surrounding the facility, both during the construction phase and the operational phase of Big 
Stone Unit II. App. Ex. 21, p. 19; App. Ex. 28, p. 6. It is anticipated an additional $1 1 million in sales tax, use 
tax and contractor's excise tax will be realized by the State of South Dakota during the construction of Big 
Stone Unit I!. App. Ex. 28, pp. 5, 6. The local economic impact is estimated, in 2008 dollars, at $672.8 million 
during construction; the State level is at $745.1 million. Long-term local economic impact is $3.6 million per 
year of new income in the four county area not including on-going contractor support for plant activities. App. 
Ex. 26, p. 8. Once operational, Big Stone Unit II will be paying around $4.7 million in annual property taxes, 
App. Ex. 28, p. 3, which may reduce the state aid required by the Milbank school district by about $1.4 million. 
$300 million of assessed value to the mill levy calculation is anticipated once Big Stone Unit II is operational. 
Local property taxes should decrease as a result of Big Stone Unit 11. App. Ex. 28, p. 6. 

147. No adverse impact on agriculture land use is expected, and any impact on such land is 
expected to be insignificant. App. Ex. 27, p. 20. The construction and operation are not expected to have 
material adverse effects on construction and operations of other industries. App. Ex. 22, p. 12. 

148. There are no other major industrial facilities under regulation that may have an adverse affect 
on the environment as a result of the facility construction or operation. 

23.0 EMPLOYMENT ESTIMATES 

149. .During peak construction in 2008, the project is projected to employ 1,400 workers; this peak 
could last up to, but probably not exceed, one year. App. Ex. 27, pp. 9, 16; App. Ex. 26, pp. 5, 10; HTr 301. 
Anticipated construction labor hours approximate to 5.1 million hours, at a $21 1 million value. Local job 
growth is estimated at 2,550 positions for the- construction phase, and 1,844 jobs in the surrounding 
communities; the average for each of the four construction years is 1,098. Id. The State benefit forjob growth 
is estimated at 2,550 jobs during construction and 2,291 jobs in the communities, with the average being 
1,210. Id. Job classifications include unskilled labor, skilled labor, technical and advanced technical. App. 
Ex. 27, p. 16. Numerous sectors will benefit from the construction, such as food, service, real estate, auto 
repair, and motor vehicle. App. Ex. 26, p. 11. It is expected that the local labor pool would supply a portion of 
the semi-skilled and skilled project labor personnel, utilizing unemployed, underemployed, and farmers in need 
of additional seasonal income. Big Stone Unit II will share operational staff with existing staff from Big Stone I. 
App. Ex. 8, pp. 8-9. Once operational, it is anticipated that an additional 35 full time employees will be added. 
App. Ex. 26, p. 10; App. Ex. 18, pp. 14-1 5. The added 35 employees are at a cost of $2.5 million per year, at 
2004 wage levels. App. Ex. 54, p. 11 5-1 16. 

24.0 FUTURE ADDITIONS AND MODIFICATIONS 

150. There are no future expansion plans for the proposed Big Stone Unit II or for construction of 
additional facilities. In the design of Big Stone Unit II, consideration is being given to allow for enough space 
between Unit I and Unit II to accommodate any future modifications that may be required because ofchanging 
regulations. At this time, there is no plan to make any modifications to Big Stone Unit I, other than to re-route 
exhaust gases from Unit I to the common scrubber. App. Ex. 8, p. 10; App; Ex. 33. 



25.0 NATURE OF PROPOSED ENERGY CONVERSION SYSTEM 

151. The Big Stone Unit II project involves construction of a single pulverized coal-fired steam 
generator (boiler) with balanced-draft combustion and a single, reheat steam turbine. App. Ex. 54, p. 2. The 
unit will burn Powder River Basin sub-bituminous coal, the type of fuel currently used at Big Stone Unit I. App. 
Ex. 8, p. 5; App. Ex. 8, p. 2. Number two fuel oil will be used for igniting the fuel on initial startup and for flame 
stabilization. "Opportunity fuels" such as wood or agricultural waste may also be burned, though in relatively 
small percentages to the overall fuel mix. App. Ex. 8, p. 12. The steam boiler will provide steam to a single 
steam turbine generator that converts mechanical energy of the steam turbine to electrical energy. A water- 
cooled steam condenser will accept the steam exhausted from the turbine. A circulating water system will 
supply cooling waterfrom a wet cooling tower to the water-cooled steam condenser to dissipate the energy in 
the condensing steam. App. Ex. 54, p. 9. 

152. Electricity produced by the generator will be supplied to the 230 kV transmission system 
through a new generator step-up transformer and switching equipment. App. Ex. 54, p. 9. To accommodate 
power and energy from Big Stone Unit II, the Applicants are proposing to construct and operate two new high 
voltage transmission lines and associated facilities: a line from the Big Stone Plant to Morris, Minnesota, to be 
designed and operated at 230 kV; and a line from the Big Stone Plant to Granite Falls, Minnesota, to be 
designed at 345 kV, but initially operated at 230 kV. When connected with other planned upgrades to the bulk 
transmission system, the Big Stone - Granite Falls line will increase transfer capability by approximately 1000 
M W  beyond what is required for Big Stone Unit II, which will facilitate wind and other generation resources. 
TR p. 32; App. Ex. 1, p. 14; App. Ex. 2, p. 7; App. Ex. 53, pp. 2-44 through 2-53. 

153. Maintenance will consist of routine periodic, unscheduled and scheduled maintenance, 
primarily to occur on site. Annual outages for inspection of major equipment as well as major maintenance 
(i.e., every five years) is also expected. Onsite maintenance support will be supplied. App. Ex. 54, p. 38-39. 

26.0 PRODUCTS TO BE PRODUCED 

154. The burning of solid fuel will produce ash, a combustion by-product. The unit is being 
designed and the fuel is being selected witb the expectation that the fly ash produced will be sold into the 
cement replacement market, thus yielding a valuable by-product. The waste from the wet scrubberwill be a 
gypsum material. If a market can be found, this product may be sold into the wallboard manufacturing area. 
The remaining ash is expected to be land f i kd .  App. Ex. 8, p. 11. 

27.0 FUEL TYPE USED 

155. The proposed fuel for Big Stone Unit II is sub-bituminous coal from the Powder River Basin in 
Wyoming and Montana. It is the same coal that is burned in Unit I. Analysis of the Unit I coal over the last five 
years shows a heat content of a minimum of 7,980 BTU per pound and a maximum of 9,500 BTU per pound. 
The Applicants have provided in the Application the expected chemical analysis'of the coal. App. Ex. 8, p. 11; 
App. EX. 54, pp. 16-17. 

28.0 PROPOSED PRIMARY AND SECONDARY FUEL SOURCES AND TRANSPORTATION 

156. Coal will be transported from the Powder River Basin to the site by unit trains by the 
Burlington Northern Santa Fe Railway ("BNSF"), which is the delivery system for Big Stone I. App. Ex. 8, pp. 
2, 8. Combined, the two units will require six-to-eight train deliveries weekly (approximately 115 coal cars per 
delivery). App. Ex. 18, p. 17. 

157. The existing Big Stone I rail spur provides site access. App. Ex. 18, p. 17. The existing 
access spur begins at a turnout % mile southwest of Big Stone City; an overpass exists where the spur 
crosses 484th Avenue. No changes are anticipated to the rail spur. Construction to the loop on plant site will 



occur to provide space for the Big Stone Unit II turbine building and to accommodate deliveries and car 
storage. App. Ex. 8, p. 8; App. Ex. 18, p. 17; App. Ex. 54, pp. 17-19. 

158. BNSF recently experienced a shortage in railroad delivey service capability for coal 
transportation to Big Stone I and other plants in the Midwest. This was the first shortage because of fuel 
shortages experienced since Big Stone I became operational. App. Ex. 29, pp. 1-2; App. Ex. 35, p. 6. The 
BNSF has undertaken a significant capital expansion program to increase coal deliveries and improve 
reliability. App. Ex. 35, pp. 4-5; HTr 43, 314-15. HTr 316-17. In addition, the Big Stone I co-owners have 
leased a third train, which will increase reliability for the existing plant by 50%, and has increased stockpiling 
for the summer months. HTr 76-77, 96. No future coal delivery shortages are likely. Id. 

159. Changing the site location because of the recent coal delivery shortage would not create any 
significant benefit in terms of reliability of future coal delivery. App. Ex. 29, p. 3. 

160. No significant impact on the surrounding communities is anticipated on account of rail traffic. 
App. Ex. 18, p. 17;App. Ex. 54, p. 125. 

29.0 ALTERNATE ENERGY RESOURCES 

161. The decision to pursue construction of a 600 MW coal-fired second unit at the Big Stone plant 
is one that resulted from extensive analysis by the Applicants. Each of the Applicants, through their individual 
resource planning efforts, considered various different types of generation, both fossil fuel-fired and renewable 
energy sources, before selecting Big Stone Unit II to meet their baseload needs. App. Ex. 8, p. 8. 

162. In considering all the different ways in which electricity can be generated, the Applicants made 
a qualitative assessment of each alternative's capability to meet the underlying objective of providing 
approximately 600 megawatts of baseload capacity by 201 1, at a reasonable cost to their customers. The 
Applicants also took into account potential environmental and community impacts associated with any project. 
App. Ex. 8, p. 13. 

163. The kpplicants conducted an initial screening of various alternatives to determine whether any 
of the alternatives have the potential to address the need to be served by the proposed project, and then 
examined in more detail only those options that appeared feasible. The Applicants wanted to make sure that 
any generation alternative be able to satisfy three basic objectives for a baseload generation unit - the 
technology must be applicable; the f%-ility must be available for service when needed; and the facility should 
enhance the overall reliability of the bulk electric system. While costs, economic effects, and environmental 
impacts are legitimate project objectives, if an alternative is not feasible, these other factors are of little 
significance. App. Ex. 8, p. 14. 

164. Applicants' review and analysis showed that there are no renewable generation options 
available to address the need for 600 MW of baseload power within the timeframe required, and that other 
fossil fuel sources are more expensive and less desirable. App. Ex. 8, p. 14. 

165. As a part of its overall analytic process, the Applicants retained the Burns 8 McDonnell 
Engineering Co. to examine alternative baseload generation technologies that could be developed at the Big 
Stone site. Burns & McDonnell completed this report, termed the "Phase I Report," in July 2005. App. Ex. 24- 
A. 

166. The Phase I Report examined the following generation technologies: ( I )  600 MW supercritical 
PC unit; (2) 450 MW supercritical PC unit; (3) 300 MW subcritical PC unit; (4) 600 MW subcritical circulating 
fluidized bed (CFB) unit; (5) 450 MW subcritical CFB unit; (6) 300 MW subcritical CFB unit; and (7) 500 MW 
Combined Cycle Gas Turbine (CCGT) unit. The Phase I Report concluded that a 600 MW supercritical 
pulverized coal plant represented the lowest cost generation alternative of the technologies evaluated for the 



Big Stone station site on a life-cycle basis considering capital and operating costs. App. Ex. 24-A; App. Ex. 8, 
p. 14. 

167. The Applicants further asked Burns & 'McDonnell to examine alternative generation 
technologies regardless of where these technologies might be constructed. That analysis is contained in the 
September 2005 Report entitled "Analysis of Baseload Generation Alternatives." App. Ex. 23-A. The report 
shows that a super-critical pulverized coal plant is the least-cost most appropriate way of meeting the base 
load power needs of the Applicants. App. Ex. 23-A. 

168. The Applicants considered the following technologies: 

Wind 

169. While wind will continue to play a significant part in meeting the regional energy needs of the 
Applicants in the future, there are several reasons why wind energy cannot replace the Big Stone Unit II 
project. The major reason is that wind cannot be relied on to satisfy a baseload demand for 600 MW. 
Electricity produced from wind is an intermittent resource. Wind turbines typically are only capable of 
achieving capacity factors in the range of 30-to-40 percent if properly sited in an area with adequate wind 
resources. This means that wind turbines only generate 30-to-40 percent of the megawatt hours that would 
have been generated if the units had run at full load continuously for the year. Baseload generation is typically 
required to achieve capacity factors closer to 90%, and provide reliable energy on an around the clock basis. 
As a result, wind generation is not suitable to meet baseload capacity and energy needs. Baseload resources 
are also required to be dispatchable, meaning that they can be scheduled to run at a specified load for a given 
duration. Since wind power is intermittent based on wind velocities, it is not dispatchable and not suitable as a 
baseload capacity and energy resource. App. Ex. 8, pp. 15-17. 

170. Before considering wind for baseload power, a backup source of firm generation to rely on 
when the wind is not blowing at the necessary speed is required. The Burns & McDonnell's Analysis of 
Baseload Generation Alternatives Report, App. Ex. 23-A, evaluated a combination of 600 MW of wind, 
backed-up by a 600 MW combined cycle gas turbine (CCGT). Under this scenario, wind energy would be 
utilized when it was available and the combined cycle unit would operate as necessary to back-up the wind's 
interrnittency. Based on the report-; the Applicants found that the busbar cost (the cost of electricity at the point 
of delivery from the generation source without any transmission or distribution costs) forwind plus CCGT of 
$72.89/MWh for investor owned utilities (such as OTP and Montana-Dakota) and $70.57/MWh for public 
power companies (such as MRES, GMMPA, SMMPA, HCPD, and GRE). This is significantly more expensive 
than Big Stone Unit II. App. Ex. 23, p. 10-1 1; App. Ex. 23-A; App. Ex. 8, p. 21. 

Biomass 

171. The Burns 8 McDonnell Analysis of Baseload Generation Alternatives Report, App. Ex. 23-A, 
demonstrated that biomass is not a feasible alternative. It also demonstrated that it would take approximately 
600,000 acres of land to support such a plant if it were to burn whole trees, a land size nearly double the size 
of Big Stone County, Minnesota. The report found that biomass is not economically viable for base load 
energy production compared to Big Stone Unit 11. App. Ex. 23-A. 

Hydropower 

172. Hydropower was another generation option that was considered and rejected by the 
Applicants because there was not enough hydropower to satisfy the projected need. App. Ex. 8, p. 17. 

173. Recent analysis showed that neither Minnesota (with undeveloped capacity of 137 MW of 
hydropower) nor North Dakota (with only 50 MW of availability) would be able to satisfy the Applicants' need. 
The analysis also showed that South Dakota had the potential for 695 MW of hydropower at 33 different sites, 
three of which are on the Missouri River that had a potential capacity greater than 50 MW. It would take nearly 



every watt of hydropower potential in South Dakota to satisfy the 600 MW demand and the Missouri River 
Basin is presently suffering through a long-term drought. Id. As a result, hydropower is not a realistic option. 
App. Ex. 8, p. 18. 

Solar 

174. Solar power is not a viable option to the proposed Big Stone Unit 11. The Applicants need 
base load energy - which means electricity that is capable of running at very high capacity factors - e.g., 
better than 90%. Solar has been recognized not to be an option in this region because it is an intermittent 
resource that customers cannot count on to be dispatched. App. Ex. 8, p. 18. 

Landfill gas 

175. Landfill gas is not a viable option because no sources are available that would satisfy the 
need for additional base load generation. App. Ex. 8, p. 18. 

Geothermal energy 

176. Geothermal energy is also not a viable option because there are no such resources available 
to meet the demand in the Applicants' service areas. App. Ex. 8, p. 18. 

Distributed Generation 

177. Fuel cells and microturbines are two methods of distributed or dispersed generation. Neither 
option passed the screening analysis because the technology is not compatible with baseload energy. App. 
Ex. 8, p. 18. 

Atmospheric Circulating Fluidized Bed ("A CFB'Y 

178 A fluidized bed unit uses a different type of technology to burn the coal. The combustion 
process occurs in a suspended bed of solid particles in the lower section of the boiler. Combustion occurs at 
a slower rate and at lower temperatures than a conventional pulverized coal boiler. This technology allows a 
wide variation in fuel size an3 type and heat content. The coal normally burns cleaner than in a pulverized 
boiler but state-of-the-art control equipment is still required. A fluidized bed unit costs about 5% more than a 
pulverized coal unit. A I S ~  the largest atmospheric~fluidized bed boilers in operation are approximately 300 
MW in size, and all ACFB boilers built to date are of sub-critical design; thus their efficiency is considerably 
less than the super-critical pulverized coal design of Big Stone Unit II. App. Ex. 8, p. 19. 

Combined Cycle Natural Gas Turbine 

179. The basic principle of the combined cycle gas turbine is to utilize gaseous fuels, such as 
natural gas, to produce power in a gas turbine, which is used to generate electricity, and to use the hot 
exhaust gases from the gas turbine to produce steam in a heat recovery steam generator to produce more 
electricity from the steam. Combined cycle operations can obtair, efficiencies in the 50 to 58% range. A 
natural gas combined cycle plant is less expensive to construct than a pulverized coal plant. However, the 
busbar cost of the electricity is significantly higher. The Burns 8 McDonnell Analysis of Baseload Generation 
Alternatives Report, Exhibit 23-A, confirms this. That report shows a busbar cost of $77.94/MWh for investor 
owned utilities and $75.61/MWh for public power companies. In addition, the availability and price volatility of 
natural gas is a concern to the Applicants and the Commission. A combined cycle natural gas plant is not a 
good alternative for a 600 M W  baseload unit. App. Ex. 8, p. 19-20. 



lntegrated Coal Gasification Combined Cycle 

180. lntegrated Gasification Combined Cycle ("IGCC") technology is a system that produces a 
syngas from a fossil fuel such as coal and utilizes the gas to generate electricity in a conventional combined 
cycle plant. The Applicants asked Burns & McDonnell in its Analysis of Baseload Generation Alternatives 
Report to determine the performance and costs and other features of an IGCC system. The proposal as 
examined called for a 535 MW IGCC generating station comprised of two coal gasifiers, two "F" class gas 
turbines, each coupled with a heat recovery steam generator and a single, reheat steam turbine. Because 
there are no IGCC facilities in the United States that have ever used sub-bituminous western coal, as 
proposed for Big Stone Unit II, Burns & McDonnell assumed that bituminous Illinois coal would be used. Also, 
because an IGCC unit would require natural gas as backup, Burns & McDonnell assumed that an IGCC facility 
would not be located at the Big Stone Plant, because there is no natural gas supply at that location. The 
Burns & McDonnell report found that an IGCC plant had higher construction costs than a coal plant. Burns & 
McDonnell calculated a busbar cost (the cost of electricity at the point of delivery from the generation source 
without any transmission or-distribution costs) of $58.81/MWh for a super-critical pulverized coal plant and 
$83.841MWh for an IGCC facility for investor owned utilities, and $47.37/MWh and $71.05/MWh respectively, 
for public utilities. An IGCC plant would cost 43% and 50% more than a coal plant for the two types of ut~lities. 
In addition, historically, IGCC plants have not achieved high capacity factoroperations. App. Ex. 8, pp. 21-22; 

App. EX. 23-A. 

30.0 SOLID OR RADIOACTIVE WASTE 

181. By-products produced from coal combustion primarily consist of bottom ash, fly ash and 
gypsum. App. Ex. 16, p. 14; App. Ex. 8, p. 11. Additional wastes include construction debris, plastic, 
cardboard, wood, metal, food and office and laboratory waste. App. Ex. 16, p. 16; App. Ex. 8, p. 11. The 
applicable standards and regulations will be complied with for the treatment and storage of the by-products 
and waste. Ash by-product is environmentally safe. HTr 95. 

182. Bottom ash and gypsum will be removed by conveyor, and transferred to a temporarystorage 
area for loading, transport and disposal in the onsite landfill. App. Ex. 16, p. 3. The gypsum may be sold and 
shipped for use in sheetrock or wallboard manufacturing. App. Ex. 16, p. 16. 
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183. Fly ash will be conveyed to the fly ash storage silo with controls of vent filters, and from there 
it will be unloaded onto trucks for potential sale and shipment offsite for use in concrete, soil stabilization orfill. 
App. Ex. 16, p. 16. Excess fly ash will be disposed of in the onsite landfill. App. Ex. 16, p. 16. Exposed 
(uncontained) ash will be wetted prior to open handling. Fly ash from the economizer and selective catalytic 
reduction section will be conveyed to the bottom ash hopper and mixed with bottom ash. App. Ex. 54, pp. 22- 
23. 

184. At the landfill, the by-products will be distributed in layers and compacted. Water will be 
applied to assist in compaction and dust control. App. Ex. 33, p. 19. The existing Big Stone I landfill will 
accommodate approximately 10 years of disposal before it will need to be expanded. App. Ex. 33, p. 19. 
When the site is exhausted, the necessary permit will be obtained and regulations complied with. App. Ex. 33, 
p. 19. 

185. Construction debris will be transported offsite to an approved solid waste landfill. App. Ex. 16, 
p. 16. Normal operation waste will be properly disposed of at a landfill or treatment facility. App. Ex. 16, p. 3. 
Combustion by-products will be disposed of at the Big Stone I landfill. App. Ex. 16, p. 17. 

186. All wastes generated during construction and operation of Big Stone Unit II will be evaluated 
to determine whether any are classified as hazardous wastes. Small quantities of hazardous wastes may be 
generated. App. Ex. 16, p. 19. All hazardous wastes generated will be reported to the proper authorities and 
properly disposed of in accordance with all requirements. App. Ex. 33, p. 19. 



187. It is likely that Big Stone Unit II will use sealed radioactive sources to monitor certain process 
conditions such as coal flow and the wet scrubber slurry density. Existing power plants have used these types 
of devices for years. They were included in the original design of the Big Stone Plant. The U. S. Nuclear 
Regulatory Commission regulates the installation and operation of such sources. No radioactive wastes will 
be disposed of on site, but will be monitored and disposal will be to an approved facility. App. Ex. 16, p. 3,20; 
App. Ex. 33, p. 20. 

31.0 ESTIMATE OF EXPECTED EFFICIENCY 

188. The exact efficiency of Big Stone Unit II depends on final design determinations that are yet to 
be made. However, the super-critical steam cycle that is to be used here delivers a higher efficiency than a 
sub-critical unit. Assuming that it will take 9,392 BTUs of energy to profluce one kilowatt hour of electricity 
translates into an overall efficiency of greater than 36%. App. Ex. 8, p. 23. 

32.0 DECOMMISSIONING 

189. Because the life of Big Stone Unit II is expected to be quite long, it is difficult to predict what 
decommissioning requirements will be at the time necessary to decommission the Unit. However, the 
Applicants intend to fully comply with all applicable laws and rules and intend to set aside an appropriate 
amount of reserve funds to cover decommissioning costs. App. Ex. 8, p. 23. 

33.0 GENERAL 

190. Pursuant to SDCL 49-47 B-12, on August 9,2005, the Commission voted to assess Applicants 
a filing fee not to exceed $700,000.00 with an initial deposit of $8,000.00, the m~nimum amount of the fee. 
Receipt of the deposit of $8,000.00 from OTP on behalf of Applicants was acknowledged. Applicants have 
paid all fees and additional deposits required by the Commission in this matter. App. Ex. 55. 

191. Dr. Blesya Denney is an economist with a PhD from Oregon State University. She was 
retained by the Commission Staff to assists its evaluation of the Application, testimony, discovery and all other 
facts submitted in support of and in opposition to the permit Application. Dr. Denney recommended approval 
of the Application for an Energy Conversion Facility Permit, subject to certain conditions. Among other 
conditions, Dr. Denney recommended -to which the Applicants agreed - the following: (1) that the Applicants 
shall submit quarterly progress reports to the Commission that summarize the status of the construction, the 
status of the la-r-rrhcquisition, the status of environmental control activities, and the overall percent of physical 
completion ofthe project and design changes of a substantive nature. Each report shall include a summary of 
consultations with DENR (the South Dakota Department of Environment and Natural Resources), and other 
agencies concerning the issuance of permits. The reports shall list dates, names, and the results of each 
contact and the company's progress implementing prescribed environmental protection or control standards. 
The first report shall be due for the quarter ending September 30, 2006. The reports shall be filed within 31 
days after the end of each quarter and shall continue until the project is fully operational; (2) that Applicants 
prepare a contingency housing plan for construction housing; (3) that Applicants fund an additional officer to 
the Grant County Sheriffs office for three years, have clrug testing on potential workers, and advise law 
enforcement of peak employment months; (4) that Applicants purchase a high angle rescue kit and provide 
training in its use to a number of members of the local fire'department; and (5) thatApplicants provide a public 
affairs employee, implement a web site, and schedule periodic meetings to update the public. App. Ex. 68; Ex. 
8, p. 116. 

192. In addition to the above conditions recommended by Dr. Denney, the Commission finds that 
the evidence justifies the imposition of certain other conditions as set forth below in findings 193 through 199. 

193. Applicants have applied for various federal, state and local permits in connection with Big 
Stone Unit II and will require additional zoning and other permits as the project progresses. These permits 
include but are not limited to the Water Appropriation Permit, PSD Air Quality Construction Permit, Solid 



Waste Permit and Section 404 Permit. The Commission finds that in order to comply with SDCL 49-41B-22(1), 
the permit must be conditioned on the receipt of and compliance with all applicable federal, state and local 
permits. 

194. Applicants have made commitments to both this Commission and DENR regarding meeting 
or exceeding a mercury emissions limit equal to the mercury emissions from Big Stone Unit I in 2004 of 189 
pounds. See Finding 129. A condition reflecting this commitment is appropriate. 

195. As discussed in finding 101, under extended drought conditions, it is possible that operation of 
Big Stone I1 might have to be diminished or shut down. Although Applicants discussed the potential for use of 
groundwater or other alternative water source in that contingency, no evidence relative to the specifics of such 
alternative supply was produced. The Commission believes that Applicants should undertake an evaluation of 
alternatives during the development phase of the project to enable timely response to this contingency should 
it occur. 

196. Applicants also committed at the hearing to complying with all mitigation measures 
recommended as part of the Final EIS Record of Decision. A condition reflecting this commitment is 
appropriate. 

197. Applicants OTP and MDU are subject to rate regulation by the Commission. Both of these 
utilities have made statements of commitment in this proceeding about increasing the contribution of DSM and 
renewables to their portfolio mix. The Commission accordingly finds that to keep the Commission informed 
concerning these efforts, beginning on July I, 2007, OTP and MDU shall file annually a detailed report of their 
ongoing DSM and renewable programs and a forecast of their near- and long-term initiatives to optimize 
benefits related to demand-side management and renewable energy programs. 

198. In her evidence, comments and argument presented to the Commission, Mary Jo Stueve 
expressed concern with mercury emissions despite tightened regulation of mercury under EPA's new mercury 
rule and Apphcams' commitments in this proceeding. Although the Commission does not find that evidence 
peculiar to Big Stone Unit II was presented in this case that would justify denial of the permit or imposition of 
permanent mercury standards that are more stringent than those imposed by EPA and DENR in its air quality 
permitting process, the Commission does share Stueve's concern that mercury emissions be brought down to 
the control level as rapidly as practicable. To advise the Commission and the public of Applicants' efforts in 
this regard, the Commission finds that the permit shall be subject to the condition that on or before the date 
Big Stone I;i-islit II starts operation and every six months thereafter, the operating partner shall provide the 
Commission with an update on the mercury control efforts being undertaken by the partners, until such time as 
the combined plants meet the agreed level of mercury emissions set forth in Findings 129 and 194. 

199. Because there does not yet exist any federal or state regulation of C02 emissions, and 
because we do not yet know what effect such regulation may have on ratepayers in the future, the 
Commission finds that it is important for Applicants to keep the Commission informed of developments relative 
to the project involving C02 and that a condition so requiring is appropriate. The Applicants shall submit an 
annual report to the Commission on C02  with the firstsuch report to be filed on or before July 1, 2008. Such 
report shall review any federal or state action taken tnregulate carbon dioxide, how the operator plans to act 
to come into compliance with those regulations, the expected costs of those compliance efforts and the 
estimated effect of such compliance on rate-payers. The report should also evaluate operational techniques 
and commercially-available equipment being used to control C02 emissions at pulverized coal plants, the cost 
of those techniques or equipment, and whether or not the operator has evaluated the prudence of 
implementing those techniques or equipment. 

200. Applicants have provided all information required by ARSD 20:10:22 and SDCL 49-41B. 

201. SDCL Chapter 49-41 B is not a certificate of convenience and necessity proceeding, and the 
Findings of Fact that the Commission has made in this proceeding regarding Applicants' description of need 



for the baseload generation to be provided by Big Stone Unit II pursuant to ARSD 20:10:22:08 are not 
intended to be nor have the effect of prospective findings of prudency that may arise in any future rate 
proceeding involving such investments. 

202. On July 8, 2006, Stueve filed and served a Petition to Dismiss Application and Notice. The 
Commission finds that Stueve's Petition to Dismiss should be denied. The Petition was filed less than a week 
before the scheduled Commission decision date and involved the type of factual determinations that 
consumed 52 pre-filed testimony exhibits and four full days of testimony. The Commission considered the 
arguments made by Stueve in her Petition in connection with its decision on the merits as it did the evidence 
and arguments of all parties and commenters in this proceeding and finds that the evidentiary deficiencies 
cited by Stueve are not material and do not warrant dismissal of the Application. 

203. To the extent that any of the below conclusions are more appropriately a finding of fact, that 
conclusion of law is incorporated by reference as a finding of fact. 

Based on the above Findings of Fact, the Commission hereby makes the following: 

CONCLUSIONS OF LAW 

1. The Commission has jurisdiction over the subject matter and parties to this proceeding 
pursuant to SDCL Chapter 49-41 B and ARSD 20:10:22. Subject to the findings made on the four elements of 
proof under SDCL 49-41 B-22, the Commission has authority to grant, deny or grant upon reasonable terms, 
conditions or modifications, a permit for the construction, operation and maintenance of Big Stone Unit II. 

2.  The Big Stone Unit II Project is an energy conversion facility as defined in SDCL 49-418- 
2.1(2). 

3. The Applicants' Permit Application, as amended, complies with the applicable requirements of 
SDL Chapter 49-41 B and ARSD 20:10:22. 

4. The Big Stone Unit ll Project as defined herein will comply with all applicable laws and rules, 
including all requirements of SDCL Chapter 49-41 B and ARSD 20:10:22. 

5. The Big Stone Unit II Project, if constructed in accordance with the terms and conditions of -.. 
this .Decision, will not pose a threat of serious injury to the environment or to the social and economic 
conditions of inhabitants or expected inhabitants in the siting area. 

6. The Big Stone Unit ll Project, if constructed in accordance with the terms and conditions of 
this Decision, will not substantially impair the health, safety or welfare of the inhabitants of the siting area. 

7.  The Big Stone Unit II Project, if constructed in accordance with the terms and conditions of 
this Decision, will not unduly interfere with the orderly development of the region with due consideration having 
been given the views of governing bodies of affected local units of government. 

... 
8. The Commission has the authority to revoke or suspend any permit granted under the South 

Dakota Energy Facility Permit Act for failure to comply with the terms and conditions of the permit pursuant to 
SDCL 49-41 B-33. 

9. To the extent that any of the above made findings of fact are determined to be conclusions of 
law or mixed findings of fact .and conclusions of law the same are incorporated herein by this reference as a. 
conclusion as if set forth in full. 



10. Administrative rules have the force of law and are presumed valid. Feltrop v. Department of 
Social Svcs,. 559 NW2d 883, 884 (SD 1997). An administrative agency is bound by its own rules. Mulder v. 
Department of Social Svcs., 675 NW2d 212,216 (SD 2004). 

11. The Applicants have met their burden of proof pursuant to SDCL 49-41 8-22 and are entitled 
to a permit as provided in SDCL 49-41 B-25. 

12. Because a federal EIS is required in this project and because the federal EIS complies with the 
requirements of SDCL Ch. 34A-9, neither the Commission nor any other agency of the State of South Dakota 
is required to prepare a separate environmental impact statement. SDCL 34A-9-11. It is appropriate for the 
Commission to use the federal EIS. The requirements of SDCL 49-41 B-21 have been met. 

13. The burden of proof on the parties on which they have the burden is by the preponderance of 
the evidence. 

14. The Commission concludes that it needs no other information to assess the impact of the 
proposed facility or to determine if Applicants or any Intervenor has met its burden of proof. 

15. The Commission concludes that the Application and all required filings have been filed with 
the Commission in conformity with South Dakota law. All procedural requirements required under South 
Dakota law have been met. All data, exhibits, and related testimony have been filed. 

16. The Commission concludes that the Application is supported by the testimony of the 
witnesses and documentary evidence. 

17. The commission concludes that the Application is legally and procedurally appropriate and 
complete. All formatting and timing requirements have been complied with. All public hearing requirements 
have been met. 

18. A full and fair opportunity to litigate the issues involved in the Application was given to all 
parties and those in privity with the parties prior to the Commission's decision. 

19. The Commission concludes that Stueve's Petition to Dismiss should be denied. 

20. The Con~mission concludes that the conditions referenced in Findings 191 through 199 are 
appropriate and necessary. 

21. The Commission concludes based on the evidence and findings of fact that all applicable fees 
and deposits have been paid; the Applicant has sustained its burden of proving the proposed facility will 
comply with all applicable laws and rules; the facility will not pose a threat of serious injury to the environment 
nor to the social and economic condition of inhabitants or expected inhabitants in the siting area; the facility 
will not substantially impair the health, safety or welfare of the inhabitants; and the facility will not unduly 
interfere with the orderly development of the region with due consideration having been given the views of 
governing bodies of affected local units of government. 

22. The Commission concludes that the permit to construct Big Stone Unit I1 should be granted 
subject to the conditions set forth in Findings 191 through 199. 

DECISION AND ORDER 

Based on the above Findings of Fact and Conclusions of Law, it is therefore: 

ORDERED, that Stueve's Petition to Dismiss is denied; and it is further 



ORDERED, that an Energy Conversion Facility Siting Permit is issued to OTP, for itself and on behalf 
of the Applicants, and construction of the Big Stone Unit II Project is authorized, subject to the following 
conditions: 

1. The Applicants shall comply with the recommendations made by the Local Review Committee 
in its report dated December 14, 2005, as modified by the Commission in these conditions, including but not 
limited to the following: 

A. Applicants shall prepare a contingency housing plan for construction housing; 

B. Applicants shall fund an additional officer to the Grant County Sheriffs office for three 
years, implement a program of drug testing of potential workers and advise law enforcement of peak 
employment months; 

C .  Applicants shall purchase for the Big Stone City Fire Department a high angle rescue 
kit and provide for the training of several of the Big Stone City Fire Department members in the use of 
the equipment; and 

D. Applicants shall provide a public liaison officer to facilitate the exchange of 
information between the project owners, contractors and the local communities and residents and to 
promptly resolve problems that may develop for local communities and residents as a result of the 
project. Applicants shall also implement a web site and conduct periodic meetings to update the 
public. The public liaison officer shall be afforded immediate access to the Applicants' project 
manager and to contractors' on-site managers. 

2. The Applicants shall comply with the following conditions recommended by Staff: 

A. The Applicants shall obtain and shall thereafter comply with all applicable federal, 
state and local permits, including but not limited to the Water Appropriation Permit, PSD Air Quality 
Construction Permit, Solid Waste Permit and Section 404 Permit. 

B. In the PSD Air Quality Construct~on Permit proceeding and at the hearing in this case, 
Applicants have agreed to limit mercury emissions from the combined Big Stone Unit I and Big Stone 
Unit II plants to no more than the emissions from Big Stone Unit I in 2004 which is I89 pounds per 
year, beginning three years after commercial operation commences of Unit 2. Applicants shall meet 
or exceed this standard. 

C. The Applicants shall submit semi-annual progress reports to the Commission that 
summarize the status of the construction, the status of the land acquisition, the status of 
environmental control activities, the implementation of the other measures required by these 
conditions, and the overall percent of physical completion of the project and design changes of a 
substantive nature. Each report shall include a summary of consultations with DENR (the South 
Dakota Department of Environment and Natural Resources), and other agencies concerning the 
issuance of permits. The reports shall list dates, names, and the results of each contact and the 
company's progress impiementing prescribed environmental protection or control standards. The first 
report shall be due for the period ending December 31, 2006. The reports shall be filed within 31 
days after the end of each semi-annual period and shall continue until the project is fully operational; 

D. The Applicants shall comply with all mitigation measures recommended as part of the 
Final EIS Record of Decision. 

3. Applicants shall conduct an evaluation of alternative water supply options to provide water to 
the plant in the event that withdrawals from Big Stone Lake are curtailed for an extended period of time. 
Applicants shall file a report with the Commission detailing the findings of such study on or before September 



1, 2007. Such study shall include (i) identification of particular potential source options, (ii) an assessment of 
the facilities which would be required to effectuate water delivery to the plant from such alternative sources, 
institutional and other impediments to contingent development of one or more of these options and the timing 
and logistics of implementing such options, (iii) a preliminary cost analysis of alternative supply options and (iv) 
a comparison of financial effects of development of one or more alternative supply options with the no-run 
option. 

4. Beginning on July 1, 2007, Otter Tail Power and Montana-Dakota Utilities shall file annually a 
detailed report of their ongoing DSM and renewable programs and a forecast of their near- and long-term 
initiatives to optimize benefits related to dernand-side management and renewable energy programs. 

5. On or before the date Big Stone Unit II starts operation and every six months thereafter, the 
operating partner shall provide the Commission with an update on the mercury control efforts being 
undertaken by the partners, until such time as the combined plants meet the agreed level of mercury 
emissions set forth in Condition 2.B. 

6. Because there does not yet exist any federal or state regulation of C02 emissions, and 
because we do not yet know what effect such regulation may have on ratepayers in the future, the Applicants 
shall submit an annual report to the Commission on C02  with the first such report to be filed on or before July 
1, 2008. Such report shall review any federal or state action taken to regulate carbon dioxide, how the 
operator plans to act to come into compliance with those regulations, the expected costs of those compliance 
efforts and the estimated effect of such compliance on rate-payers. The report should also evaluate 
operational techniques and commercially-available equipment being used to control CO, emissions at 
pulverized coal plants, the cost of those techniques or equipment, and whether or not the operator has 
evaluated the prudence of implementing those techniques or equipment. 

NOTICE OF ENTRY AND OF RIGHT TO APPEAL 

PLEASE TAKE NOTICE that this Final Decision and Order was duly entered on the 21st day of JUI~,  
2006. ':Pursuant to SDCL 1-26-32, this Final Decision and Order will take effect 10 days after the date of 
receip't.or failure to accept delivery of the decision by the parties: Pursuant to ARSD 20:10:01:30.01, an 
application for a rehearing or reconsideration may be made by filing a written petition therefor and ten copies 
with the Commission within 30 days from the date of issuance of this Final Decision and Order. Pursuant to 
SDCL 1-26-31, the parties have the right to appeal this Final Decision and Order to the appropriate Circuit 

.- Court by serving notice of appeal of this decision to the circuit court within thirty (30) days after the'date of 
service of this Notice of Decision. 

Dated at Pierre, South Dakota, this 21 st day of July, 2006 

CERTIFICATE OF SERVICE 

The undersigned tiereby cei.tifies that this 
document has been ser~ed4pday upon all 
parties of record in this docket, 2 s  listed on the 
docket service list, by facsimile or b y  first class 
mail, in properly 9ddr:ss.gd er?.v$'op3s, with 
charges p'repald tQrre,o". / ' :  

By: 

BY ORDER OF THE COMMISSION: 

p&K& -\... 

ROBERT K. SAHR, Chairman 



ATTACHMENT A 

RULINGS ON PROPOSED FINDINGS OF FACT 

Rulings on Applicants' Amended Proposed Findings o f  Fact 

Applicants' Amended Proposed Findings of Fact are accepted essentially as proposed and 
incorporated in the Decision's Findings of Fact with the exception of Finding 117, which appeared to be an 
inadvertent and misplaced repetition of Finding 76. Applicants' Amended Proposed Findings 11 8 - 192 have 
been renumbered as Findings 117 - 191. Applicants' Amended Proposed Findings 193 and 194 have been 
renumbered as Findings 200 and 203. Certain of Applicants' Amended Proposed Findings of Fact have been 
modified to some extent to reflect the Commission's understanding of the record and to add citations to the 
record where these were omitted. 

Rulings on Joint Intervenors Proposed Findings of Fact. 

Proposed Findings 1 and 2 - Accepted and incorporated in substance in Decision Findings 1-9. 

Proposed Finding 5 (Findings 3 and 4 were omitted from Joint Intervenors Proposed Findings) -Accepted and 
incorporated in Finding 133 with a modification to the second sentence to reflect a further necessary 
assumption that no C 0 2  capture system is installed. 

Proposed Findings 6 through 16 - Rejected. In Finding 135, the Commission finds that even though the 
emissions of C02 seem significant on a tonnage basis, they will represent only a minute fraction of total U.S. 
anthropogenic emissions and a much more minute fraction of global emissions. The Commission is only 
called upon to determine whether this particular facility will have a serious adverse impact on the environment, 
and there is insufficient evidencein this record on which to base a finding that Big Stone Unit II will have any 
appre,ciable effect on the global climate. It is clear from this record that if a consensus is ever reached at the 
national level .concerning global warming and the contribution of C02 to the problem, regulationof carbon 
emissions will have to occur in a national or even global context. In Findings 139 and 199, the Commission 
notes that there is no federal or state regulation of C02, and thus far the debate at the Federal levelover such 
regulation has yet to result in a bill that passed either house. EPA at the Federal level and DENR at the state 
level are charged with regulation of air pollutants, and neither agency has yet seen fit to implement 
regulations. The Commission acknowledges the concerns about C02 in Finding 199, and b.elieves that the 
approach it has taken in that Finding and in Condition 6 is a proper approach given the cu-rrent record and 
absence of regulations or standards. 

Proposed Findings 17 and 18 -Rejected. Finding 123 acknowledges that the agreed mercury emissions limit 
of 189 pounds per year will not take effect until three years after the plant goes on line. The evidence in the 
record demonstrated that this period of time will be needed by plant operators to test and adjust their mercury 
control systems. Further, mercury emissions standards are regulated by DENR through its permitting process, 
and the Commission has subjected the permit to Conditions 2.A. and B. To the extent DENR determines that 
the emissions during the three-year shake down period or other mercury emissions from the plant will not 
meet state air quality sfandards, Applicants will be required to adjust their implementation time table and 
operations accordingly:Tinally, the Commission has acknowledged the concerns with mercury during the 
three-year shaked~wn'~eriod in Finding 198 and has subjected the permit to Condition 5 in order to encourage 
the Applicants to bring mercury levels down to the agreed level as soon as practicable. 

Proposed Findings 19 through 21 - Rejected. While the Commission agrees that South Dakota has an 
excellent wind resource and has itself been active in encouraging wind generation development in South 
Dakota, the Commission is called upon in this proceeding to consider whether to approve the construction of a 
particular coal fired base load generation facility. The evidence in the record demonstrated both a projected 
probable need for a true base load facility such as Big Stone Unit ll and the plans by Applicants to bring 
significant amounts of wind energy into their resource mixes. Furthermore, the record demonstrates that the 
transmission constructed to accommodate Big Stone Unit II will provide surplus transmission capacity for up to 



1000 MW of wind generation. The record demonstrated that the project may actually encourage wind 
development, not impede it. 

Stueve's Proposed Findings of Fact 

Proposed Finding 1 - Rejected. In Conclusion of Law 12, the Commission concluded that because.a federal 
EIS has been prepared in this case and was entered into the record as evidence, any requirement that may 
exist regarding the preparation of an EIS has been substantially satisfied. SDCL 34A-9-11. The Commission is 
required to act on the Application within one year, and the Commission does not believe that it is justifiable to 
deny the permit and subject the Applicants and the other parties to the very substantial cost of another 
proceeding merely on the basis that the federal EIS process has not yet resulted in adoption of the final EIS 
document. The Commission expects changes to the Draft EIS to be minimal. Furthermore, the permit issued 
by this Decision is subject to Condition 2.D. which will require Applicants to comply with any mitigation 
measures which are included in the Final EIS. 

Proposed Finding 2 - Rejected. The evidence introduced by Applicants, including the federal Draft EIS, 
thoroughly addressed the environmental impacts of the Big Stone Unit II facility, and the Decision contains 
numerous Findings of Fact reflecting the evidence regarding environmental impacts. 

Proposed Finding 3 - Rejected. The Decision includes Findings of Fact on mercury emissions and required 
conditions in Findings 127-132 and 198 and Conditions 2.A., 2.B. and 5. requiring compliance with the 
mercury emissions standards and the required emissions limit and reporting on progress toward attainment of 
the mercury emissions limit during the three year implementations period. 
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