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September 28, 2006

Karen Cremer .
S.D. Public Utilities Commission
500 East Capitol Ave.' -

Pierre, SD 57105

Thomas J. Wélk
Christopher W. Madsen

- Joanne M. Haase _
Boyce Greenfield Pashby & Welk LLP

PO Box 5015
Sioux Falls, SD 57117-5015

Todd Guerrero

Lindquist & Vennum, P.L.L.P.
80 South 8® Street o

4200 IDS Center o ,
Minneapolis, MN 55402-2274

Dear Addressees: -

Mary Jo Stueve | .
196 East 6™ Street, No. 401
Sioux Falls, SD 57104

John J. Smith

c/o S.D. Public Utilities Commission
500 East Capitol Ave. ‘
Pierre, SD 57501

Casey Davidson

Davidson Law Office
524 West Main Street
Vermillion, SD 57069

Patty Van Gerpen _
S.D. Public Utilities Commission ,

- 500 East Capitol Ave.

Pierre, SD 57501

In the Matter of Otter Tail Power Company on Behalf of Big Stone IT

Re:
' Co-owners for an Energy Conversjon Facility Permit for the
Consti-uction of the Big Stone II Project C
~ Civ.No. __ : ‘

PUC Docket No. EL05-022

Enclosed and served upon ybu, please find Statement of Issues on Appeal' and

“Affidavit of Service by Mail.

If you have any queétions, pleasé do not hesitate to call me. .

-Legal Director

Printed on 100 percent post-consumer recycled paper.using soy inks.
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Re: In the Matter of Otter Tail Power Company on Behalf of Big Stone I

Mary Horak Binger Co-owners for an Energy Conversion Facility Permit for the

Kim Carlson , Construction of the B10 Stone II Project
Gene Christcnson - Civ. No. IR PUC Docket No. EL05-022
Merritt Clapp-Smith '

" Charles K. Dayton Dear'clerk: .

Robert G. Dunn

Janet C. Green
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1 CIRCUIT COURT
HUGHES COUNTY ‘ -~ UTILITIES COMagigRIEH JUDICIAL DISTRICT
In the Matter of Otter Tail Power ' ~ STATEMENT OF
Company on behalf of Big Stone II - ISSUES ON APPEAL
Co-owners for an Energy Conversion Civ. No.
Facility Permit for the Construction _ PUC Docket No. EL05-022-
Of the Big Stone II Project : - Decision date: 8/24/06.
1. Court or agency of origination.

L

This matter arose before the South Dakota Public Utilities Commission.

Jurisdictional statement.

This is-an appeal from an administrative agency contested case hearing. This appeal is
authorized by SDCL 49-41B-30 and pursuant to SD 1-26-31. The date of final agency
decision is August 24, 2006.

Type of litigation and any statute at issue..

The type of litigation is review of an administrative decision of the South Dakota Public
Utilities Commission (“PUC”) approving siting and permitting of the Big Stone II
Energy Conversion Facility (“Big Stone II’"). The statute at issue is SDCL. 49-41B-22.

Brief description of claim, defenses, issues litigated and result below.

This case concerns the siting and building of the Big Stone II facility in South Dakota.
Big Stone II is proposed by Otter Tail Power Company on behalf of the co-owners of Big
Stone II. Itis a coal-burning electric utility.

Appellants Minnesota Center for Environmental Advocacy (“MCEA™), Fresh Energy
£/k/a Minnesotans for an Energy Efficient Economy, the Izaak Walton League of
America-Midwest Office (“ITWLA”) and the Union of Concerned Scientists (“UCS”).
challenged the approval of the Big Stone II project based upon a number of factors,
including that the project will pose a threat of serious injury to the environment and
therefore cannot be approved according to the factors required to be shown by the Big
Stone II co-owners under SDCL 49-41B-22. In particular, appellants presented extensive
evidence regarding carbon diexide pollution from the Big Stone II project, which
evidence was unrefuted in the administrative record. The Big Stone II co-owners did not
dispute the levels of carbon dioxide pollution that would be emitted by the facility and .
did not dispute that this pollutant negatively impacts the environment. The Big Stone II
co-owners simply argued that their carbon dioxide pollution was only a part of the global
amount of carbon dioxide and therefore should be disregarded. -



* The PUC approved the Big Stone II project finding that it would not pose a serious threat
to the environment.

Issues to be raised on appeal.

Appellants appeal the PUC decision relative to carbon dioxide pollution because the
PUC’s decision that Big Stone II will not pose a serious threat to the environment fails
to follow the requirements of the law of SDCL 49-41B-22, is inconsistent with the
record and not supported by substantial evidence, and is arbitrary and capricious. The
PUC’s decision is in error when it weighed and considered factors in its findings and
conclusions regarding carbon dioxide that are not part of the relevant statute and not
properly considered relative to threats to the environment. The PUC erred in ignoring
the evidence, including from its own staff, regarding the significant negative
environmental effects of carbon dioxide pollution and climate change in South Dakota
~ and the upper Midwest. '

Contents of the record and need for transcript.

The matter before the circuit court is a review on the administrative record before the
PUC, which administrative record already includes a transcript of the contested case
hearing.

Oral argument is requested.

Names, addresses, zip codes and telephone numbers of attorneys for appellants,
respondents and parties requiring service.

Appellants:

John Davidson

University of South Dakota School of Law
414 East Clark Street ’
Vermillion, South Dakota 57069
(605)677-6341

(605)677-5417 (fax)

Elizabeth 1. Goodpaster
Janette K. Brimmer
- Minnesota Center for Environmental Advocacy
26 E. Exchange Street, Suite 206
St. Paul, MN 55101
651-223-5969
651-223-5967(fax)

Respondents South Dakota Public Utilities Commission:
Karen Cremer

o



Public Utilities Commission
500 E. Capitol Ave.
Pierre, SD 57501

'Respondent Otter Tail Power Company on
Behalf of Big Stone II Co-Owners:
Thomas J. Welk
Christopher W. Madsen
Joanne M. Haase
Boyce Greenfield Pashby & Welk LLP
PO Box 5015
Sioux Falls, SD 57117-5015

Todd Guerrero

Lindquist & Vennum, P.L.L.P.
80 South 8" Street

4200 IDS Center )
Minneapolis, MN 55402-2274

Other Parties Requiring Service
Patty Van Gerpen

Executive Director .

S.D. Public Utilities Commission
500 East Capitol '

Pierre, SD 57501

Mary Jo Stueve
196 East 6™ Street, No. 401
Sioux Falls, SD 57104

Casey Davidson

Davidson Law Office
524 West Main Street
Vermillion, SD 57069



John J. Smith -

¢/o S.D. Public Utilities Commission
500 East Capitol Ave.

Pierre, SD 57501

Dated: September 28, 2006 | , Respectfully submitted,
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J hn Davidson

Umver51ty of South Dakota School of Law
414 East Clark Street.

Vermillion, South Dakota 57069
(605)677-6341

(605)677-5417 (fax)

Elizabeth I. Goodpaster’

Janette K. Brimmer

Minnesota Center for Environmental Advocacy
26 E. Exchange St., Suite 206

St. Paul, Minnesota 55101

(651)223-5969-

(651)223-5967 (fax)
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STATE OF SOUTH DAKOTA <P B2 006 crreurt cOURT
HUGHES COUNTY SOUTH DAKOTA pySHa JUDICIAL DISTRICT
 ummes @@weé‘?é%g _
In the Matter of Otter Tail Power IDAVIT OF SERVICE
Company on Behalf of Big Stone II BY U.S. MAIL
Co-owners for an Energy Conversion
Facility Permit for the Construction : Civ. No.
of the Big Stone II Project PUC Docket No. EL05-022

Decision Date: 8/24/06

STATE OF MINNESOTA )
) ss
COUNTY OF RAMSEY )

The undersigned hereby certifies that on September 28, 2006, true and correct copies of
the Statement of Issues on Appeal and Affidavit of Service by Mail were served by
United States first class mail, postage prepaid, on the list of recipients set forth below:

Karen Cremer : Mary Jo Stueve
S.D. Public Utilities Commission 196 East 6™ Street, No. 401
500 East Capitol Ave. Sjoux Falls, SD 57104
Pierre, SD 57105
: . John J. Smith
Thomas J. Welk ¢/o S.D. Public Utilities Commission
Christopher W. Madsen. 500 East Capitol Ave. .
Joanne M. Haase Pierre, SD 57501
Boyce Greenfield Pashby & Welk LLP
PO Box 5015 Casey Davidson
Sioux Falls, SD 57117-5015 Davidson Law Office
: 524 West Main Street
Todd Guerrero ' Vermillion, SD 57069
Lindquist & Vennum, P.L.L.P.
80 South 8™ Street
4200 IDS Center :

Minneapolis, MN 55402-227

Patty Van Gerpen

Executive Director

S.D. Public Utilities Commission
500 East Capitol Ave.

Pierre, SD 57501

Coraelsie F. Kester

Subscribed and sworn to before me



this 28" day of September, 2006
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Notry Public
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<0y, Elizabeth Guodpaster
% A NOTARY PUBLIC ™ MINNESQOTA

MY COMMISSION
EXPIRES JAN. 31 2010
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