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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE PETITION OF ) STAFF'S RESPONSE TO 
MONTANA-DAKOTA UTILITIES CO. FOR ) FEM'S MOTION FOR 
APPROVAL TO PROVIDE ELECTRICAL ) SUMMARY DISPOSITION 
SERVICE FOR THE NEW NORTH CENTRAL ) 
FARMERS ELEVATOR TO BE LOCATED ) ELOG-01 I 
NEAR BOWDLE, SOUTH DAKOTA ) 

COMES ~ ~ ~ ' ~ o m r n i s s i o n  Staff, by and through one of its attorneys, and hereby 

responds to the Motion for Summary Disposition filed by FEM Electric Association, Inc. (FEM). 

FEM has moved the Commission for dismissal of the petition filed by Montana-Dakota Utilities 

Co. (MDU) by granting its Motion for Summary Disposition. 

PROCEDURAL BACKGROUND & FACTS 

On April 12, 2006, MDU filed a petition for large load electrical service. Petitions for 

intervention were then filed by North Central Farmers Elevator (North Central) and FEM on May 

I ,  2006. The South Dakota Rural Electric Association (SDREA) also filed a petition to intervene 

on May, 15, 2006. The Commission, at its May 23, 2006 Commission meeting, granted 

intervention to all three parties. 

On June 22, 2006, FEM filed its Motion for Summary Disposition, along with a supporting 

Memorandum. FEM with the support of North Central and SDREA is asking the Commission to 

dismiss MDU's petition for large load electrical service and grant its motion for summary 

disposition. 

North Central is in the process of constructing a new grain handling, multi-unit train 

loading facility near Bowdle, South Dakota. North Central's new elevator is located in FEM's 

electrical service territory. FEM has provided service to the area and is currently providing 

temporary electrical service during construction of the new elevator. 

MDU states that the new elevator is a new customer in a new location and will have a 

contracted minimum demand of 2,000 kilowatts. These requirements withstanding, MDU is 



asking the Commission in its petition to serve the new elevator based on SDCL 49-3414-56. FEM 

disputes MDU's claim that North Central's new elevator will have a minimum demand of electric 

service of 2,000 kilowatts and states that the demand of electric service will be less than 2,000 

kilowatts. 

STANDARD OF REVIEW 

SDCL 1-26-1 8,  se t  forth below, addresses the factors the Commission shall consider 

when determining whether or not to grant FEM's motion for summary disposition. 

1-26-1 8. Rights of parties a t  hearings on contested cases--Summary 
disposition of certain cases .  Opportunity shall be afforded all parties to respond 
and present evidence on issues of fact and argument on issues of law or policy. 
However, each agency, upon the motion of any party, may dispose of any defense 
or claim: 

(1) If the pleadings, depositions, answers to interrogatories, and 
admissions on file, together with the affidavits, if any, show that there is no 
genuine issue a s  to any material fact and a party is entitled to a judgment a s  a 
matter of law; or 

(2) At the close of the evidence offered by the proponent of the defense 
or claim if it determines that the evidence offered by the proponent of the defense 
or claim is legally insufficient to sustain the defense or claim. 

A party to a contested case  proceeding may appear in person or by counsel, or 
both, may be present during the giving of all evidence, may have reasonable 
opportunity to inspect all documentary evidence, may examine and cross-examine 
witnesses, may present evidence in support of the party's interest, and may have 
subpoenas issued to compel attendance of witnesses and production of evidence 
in the party's behalf. (emphasis added). 

The motion for summary disposition shall be granted if FEM has demonstrated through 

pleadings, answers to interrogatories, and admissions on file, together with affidavits, to show 

that there is an absence of any genuine issue of material fact and that a s  the moving party it is 

entitled to summary disposition a s  a matter of law. See SDCL 1-26-18. 

FEN raises two issues in its Motion for Summary Disposition. They are: 

1 Whether the North Central Farmers Elevator Project meets the two thousand 
kilowatts requirement found in SDCL 49-34A-56. 

2) Whether MDU has failed to state a claim upon which relief can be granted. 



Two Thousand Kilowatt Requirement 

In its Motion for Summary Disposition, FEM claims that the contracted minimum demand 

for the North Central Elevator is less than two thousand kilowatts. Conversely, in its petition to 

the Commission, MDU states that the North Central facility will meet the minimum demand of two 

thousand kilowatts. There seems to be a dispute in the facts regarding this requirement. 

South Dakota law allows an electric utility the exclusive right to provide electric service to 

the customers located within its service territory. SDCL 49-34A-42. There is an'exception to this 

law for new large load customers. SDCL 49-34A-56. The title of the statute is "Large new 

customers not required to take service from assigned utility - Notice and hearing by commission 

- Factors considered." Id. The statute reads: 

Large new customers not required to take service from assigned utility--Notice 
and hearing by commission--Factors considered. Notwithstanding the 
establishment of assigned service areas for electric utilities provided for in §§ 49- 
34A-43 and 49-34A-44, new customers at new locations which develop after 
March 21, 1975, located outside municipalities a s  the boundaries thereof existed 
on March 21, 1975, and who require electric service with a contracted minimum 
demand of two thousand kilowatts or more shall not be obligated to take electric 
service from the electric utility having the assigned service area where the 
customer is located if, after notice and hearing, the Public Utilities Commission s o  
determines after consideration of the following factors: 

(1) The electric service requirements of the load to be served; 

(2) The availability of an adequate power supply; 

(3) The development or improvement of the electric system of the utility 
seeking to provide the electric service, including the economic factors relating 
thereto; 

(4) The proximity of adequate facilities from which electric service of the type 
required may be delivered; 

(5) The preference of the customer; 

(6) Any and all pertinent factors affecting the ability of the utility to furnish 
adequate electric service to fulfill customers' requirements. 

Id. - 



In support of its contention that North Central does not meet the minimum electrical load 

statute as set forth in the above statute, FEM in its Petition of Intervention attached an affidavit of 

Keith Hainy, general manager of North Central. In his affidavit Mr. Hainy states that: 

It is my opinion, based upon North Central's analysis and previous experience, 
that the Bowdle Facility will not require a minimum demand of 2,000 kilowatts. I 
base this opinion on the electric utility requirements of the Craven Elevator. In 
2005, Craven Elevator loaded more BNSF shuttle trains than any other handling 
facility in South Dakota. Craven Elevator, it uses less than 1,500 kilowatts of 
power. The Bowdle Facility is not anticipated to handle the volume of grain that 
the CravenElevator handles. Thus, I do not believe that the Bowdle Facility will 
have an electrical demand of more than 2,000 kilowatts. 

See Attached Exhibit 1 ,  Affidavit of Keith Hainy. FEM also provided a copy of an electrical 

service agreement between FEM and North Central as a response to Staffs initial data request. 

See Attached Exhibit 2, Electrical Service Agreement. The service agreement does not specify a 

contracted minimum. Id. Staff would also point out that the Electrical Service Agreement is not 

fully executed as well. Id. 

On the other hand, MDU claims the contracted load will meet the minimum demand of 

two thousand kilowatts. MDU supports this contention in its response to Staffs Initial Data 

Request, Request No. I. See Attached Exhibit 3, MDU's Response to Staff's Initial Data 

Request. 

It is Staffs position as to the issue of whether or not the North Central Elevator meets the 

minimum electrical load requirement as set forth in SDCL 49-34A-56 is a material fact still in 

dispute. The petition, along with the affidavit filed and the answers to Staffs data request leave 

a genuine issue as to a material fact in this matter. Therefore, as to the minimum electrical load 

requirement it is Staffs opinion that since a material fact is in dispute it is not proper for the 

Commission to grant summary judgment. 

MDU Failed to State a Claim 

In its Motion for Summary Disposition, FEM also argues that MDU lacks standing to bring 

a claim under the statute SDCL 49-34A-56. FEM claims that since North Central is in FEM's 



territory and since North Central chooses to be served by FEM, MDU should not be allowed to 

bring this current action. 

The South Dakota legislature in 1975 took it upon itself to enact the "South Dakota 

Territorial Integrity Act" (Act), SDCL 49-34A. The goal behind the passage of the Act was to 

eliminate the duplication and wasteful spending in all areas of the electric utility industry. In the 

Matter of Northwestern Public Senlice Company, 1997 S D  35, 560 NW2d 925 citing In the Matter 

of Establishing Certain Territorial Elec. Boundaries (Mitchell Area), 281 NW2d 65, 70 (SD 1 979). 

As a means to accomplish its goal, the legislature established exclusive territories or "assigned 

service areas," and assigned each utility to an area. Nofiwestern, 560 NW2d at 927. Each 

utility was given the exclusive right to "provide electric service at retail to each and every present 

and future customer in its assigned service area." Id. citing SDCL 49-34-42. Statutorily there 

exist only certain provisions where electrical consumers may have their provider changed. Those 

provisions are, SDCL 49-34A-38 through SDCL 49-34A-59. MDU, through its petition, is asking 

the Commission to consider the large load customer exception in SDCL 49-34A-56 and let it 

serve North Central. 

It is FEM's contention that MDU lacks standing to bring this petition under SDCL 49-34A- 

56. "In general, standing is established if a party shows 'that he personally has suffered some 

actual or threatened injury a s  a result of the putatively illegal conduct of the defendant."' H & W 

Contracting, LLC v. City of Watertown, 2001 SD 107, 7 9, 633 NW2d 167, 171 citing Agar School 

Dist. No. 58-1 V. McGee, 527 NW2d 282, 284. Therefore, for MDU to have standing it must 

show some actual injury or threatened injury caused by illegal coriduct of FEM. 

In its opinion, Staff woulc! submit that MDU does not have standing to bring the current 

action. MDU has not shown it has suffered any actual or threatened injury from FEM1s actions. 

Nor has MDU shown that FEM's actions are in fact unlawful. 



CONCLUSION 

Wherefore, Staff respectfully submits that the new North Central Elevator should remain a 

customer of FEM. 

Dated at Pierre, South Dakota, this j4 day of July, 2006. 

- 
Sara B. 
Staff Attorney v 
South Dakota Public Utilities Commission 
500 East Capitol 
Pierre, SD 57501 
(605)773-3201 

CERTIFICATE OF SERVICE 

I hereby certify that copies of Staffs Response to FEM's Motion for Summary Disposition 
were served on the following by mailing the same to them by United States Post Office First Class 
Mail, postage thereon prepaid, at the addresses shown below on this the 4 day of July, 2006. 

Mr. David A. Gerdes Mr. Carlyle E. Richards 
Attorney at Law Attorney at Law 
May, Adam, Gerdes & Thompson LLP Richards & Oliver 
P. 0. Box 160 P. 0. Box I I 4  
Pierre, SD 57501-01 60 Aberdeen, SD 57402-01 14 

Ms. Darla Pollman Rogers Ms. Margo D. Northrup 
Attorney at Law Attorney at Law 
Riter, Rogers, Wattier & Brown, LLP Riter, Rogers, Wattier & Brown, LLP 
P. 0. Box 280 
Pierre, SD 57501-0280 
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BEFORB TEE PU13LIC Tll'ILITI;ES CQWSSION 
OF THE STATE 02 SOUTH DAKOTA 

POR D$SI(3NATION OF MONTANA- I D(XXBTNUMBRELO6-o11 
DAld:OTA UTEI?XES CO. AS 

State of Sou& Dakota 1 
1 8s 

Corn9 ofEdmmc4 ? 

m NEW NOXTH ~ENIRAL 
F m  ELEVATOR LOCATION IN 
BOwDm SOU= DAKOTA, AS A 
lAFt13rE L O W  CUSTc)mR. 

I, Keith Ilairzy, b v h g  beau fimt duly sworn upon my oath, mt~ as &Ilou)s: 

1, I[ m the C3md M;anagpr of Narth CenW Farmers Elevabr ~'Narth 

t Cent&.), whi& oh i s t e d  in Ipswich, S~uth D&ota North Central ?E plan&$ tb w d  rt 

new grain hmdlhg faoilit;v in B~wdlt, SO& D&bta (the Tacility" or fie; &Bowdlte 

Facmy). 

2. The Bowdle PariEty is located &thin the asimed s M c e  t&or;y o~ 

Bl&c Asstr4~tioa bc. (TIN'). North Cmfral iis a current cwstoma of mM, w i s  

N& Cen.tua13s grain hd l ing  ;plant located ih Craven, south ~ h t a  C C W ~  

Elmtor'3. 

3, I have bow engaged itl ongoing n e g ~ ~ t i o m  with W for prc,%ohg of 

d d c  s&ca to the Bowdle FacWy. As wed. E M  customm, it is North Ce31wJs 

des'm to expand its ctrnmt. business ~latiolnship with FEM by h~uing p m v i ~  

el&c services t;t, the Bowdle Faciliiy, 

~ ~ A ~ O F R E I T N ~  
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4. Mouiana Dakota Utgities Company P%dbU'? wil l  provide naWd gas to fhe 

Bowde FaciZity. MDU asked to be d l o d  to submit a bid Yor elet%ic service to the. 

Bawdle Facility, which MDU assumed was a large load- . 

5. I did not *e'any miion Qn Mf3TTs proposal. lusted, 1 enbred into an 

agreement for el&& d ~ e s  to The 'Bowdle Paeifixy with FEM on or about APr;l13, 

2006. To. this Eleotrical Service A~#zem& there is not a s$ecifi~d c o n t r a d  minimmi 

load of over two thousaanl kilowstts. 

6. .It is my O@OII., based u p N d  Centtal's analyis md prnri~us experiacr; 

hat thb Bowde F*ili$ wil l  not roquir~ a mhhum demand 09 2,000 kilowatts, I base 

thk ophion on the elcc&c utjlity m@remmts 6f tha Cfaven Blev~tor. In 2005, Cmm 

Elevator loadad more BNSF s h d e  Wins timu any &a h d l i n g  facility 

DBok craven El~atok, 3 w+% less than 1,500 k l l o m  of p a w .  The B m e  

Facility i s  not anticipated to bbaadIe thc ~oXmc o f  pain that the Cravm mevator m a ,  

:~hm, I do na believa that the BowdIn Facility will have disl electr.icai h m d  of more 

~ l a a  2,000 &owam. 

8. &lition to not b&g a k g a  biddable load under SQCL 3 49~34A-56, it is 

N d  C~a@a3'j clear and stated @rea.ce for F;EM to be the elftctcic senrice provider of 

uhe Bowdle Facility, which is evidenced by the Electric S&ce A ~ e m ~ r d  botween the 

parties. Becaw@ the Bowdlc Facility is wfthb FFWs service territory, no CornMission 

&on is neccssmy,  lid North CenW did mt petition the Cornmimion f ~ o  aapprbval of as 

9. Time is of &e essmc fox ccrrlstrucdon rif the demicaI suh-stalioa to senre the . 

Bow& Faoitity, and it i s  a g r ~ a t  hdsh ip  to my c~mpatiy to be involved in urmecessary 
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litigation improprjrly Grimd by a competing e l 6 c  service pmyider. X request that rbe 

Commis&n M s s  the petition of Mntr bemuse I) this load is not ovek 2,000 

lcilovaib,.md 22) it i s  ~or th  Central's p f ~ f b m ~ e  to have FPM m e  the Bowidla Fwility. 

& DATER t13~ 3 L day ~ , & R P  ,2006. 

Subscribed and sworn to befare me 
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EXHIBIT 2 

ELECTRIC SERVICE AGREEMENT 

This Agreement made and entered into April 13, 2006, by and between FEM Electric 
Association, Ipswich, South Dakota (hereinafter called the Cooperative) and' North Central 
Farmers Elevator, Ipswich South Dakota (hereinafter called the Customer). 

W R E A S ,  the,Custorner is constructing a grain handling facility located in Edmunds 
County, South.Dakota (hereinafier called the Facility); and 

WHEREAS, the Customer desires to have the Cooperative provide all of the electric 
power and energy requirements of the Facility and the Cooperative is willing and able to provide 
these requirements. 

NOW, THEREFORE, in consideration of the mutual promises, covenants, and 
conditions contained herein, the Cooperative and the Customer agree as follows: 

1. Description of Facility: 

The Facility shall include the Customer-owned grain handling facility, multi-unit train 
loading facility and related facilities located in Section 20, Township 123N, Range 73W, 
Edrnunds County, South Dakota. 

2. Agreement to SelI and Purchase: 

The Cooperative hereby agrees to sell and deliver to the Customer and the Customer 
agrees to purchase and receive from the Cooperative all of the electric power and energy 
requirements of the Facility upon the terms and conditions hereinafter provided. 

3. Service Characteristics: 

a. Service Delivery. Service hereunder shall be provided at multiple service 
locations at the Facility, consisting of two - 2000 1cVA 12,470-277/480V 
transformers. The Cooperative shall illtall or cause to be installed, operated, and 
maintained 3/4 miles of 41.6 kV bansmission line, a 41.6/12.47 kV substation, 2 - 
2,000 kVA padmount transformers, approximately 1 (one) m.ile of 15 1cV 
underground distribution line, and associated distribution switchgear. 

b. Capacity. The Cooperative shall provide the Facility with up to 4;000 kVA of 
electrical service capacity. Service to loads above 2,500 kVA shall require an 
amendment to this Agreement. 
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c. Interruptible S e ~ c e .  Service hereunder shall be intemptible as described in the 
attached Rate Schedule. Power interruptions may also occur as the result of 
planned and coordinated maintenance and circumstances beyond the control of 
the Cooperative as provided for in Section 4i of tbis Agreement. 

4. .Service Conditions and Requirements: 

a. Cooperative-Owned Facilities. The Cooperative will furnish or cause to be ' 

h i s h e d ,  installed, and maintained all electric equipment and facilities required 
to deliver electric power and energy to the Customer for the Facility to the point 
of ~ o ~ e c t i o n .  The point of connection shall be the secondary terminals of the 

.Customer's transition cabinets. Electric service equipment furnished, installed, 
operated, and maintained by the Cooperative, as identified in Section 3% on the 
property of the Customer shall remain the property of the Cooperative and may be 
removedupon termination OT retirement of service. 

b. . Customer-Owned Facilities. The Customer shall be solely responsible for the 
design, installation, maintenance, and safety of any and all Customer-supplied 
electric facilities or equipment. The Customer shall provide and maintain the 
necessary protection equipment to protect its own facilities from harm from any 
electrical cause as well as to protect the Cooperative's equipment and members 
fiom any damages, interruption of service, or faulty service due to faults or 
operations of the Customer's equipment. 

c. Customer-Owned Generation. Customer-owned generators shall be operated only 
during periods (1) of Ioad control as signaled by the Cooperative; (2) when 
electric service from the Cooperative is not available; (3) to safeguard against 
potential power interruptions; or (4) for 'ihe required testing and maintenance of 
the Customer's electric facilities and equipment. Except during load transfers 
between the Customer's generators and the Cooperative's electric system, the 
generators shall not be operated in parallel wifh the Cooperative's system. 
Specific interconnection requirements will be consistent with Cooperative policy. 

d. Location of Cooperative Facilities. The Customer will provide to the Cooperative 
suitable locations for the installation of eleclric facilities on the property of the 
Customer. The Customer shall provide the Cooperative or its power supplier, at 
no cost, a Wmanty Deed for the substation property and permanent easements for 
all electric power supply facilities located on site, including but not limited to, in 
and out transmission and dislribution lines to permit multiple use of said facilities, 
on-site distribution lines and distribution transfomer/switchgear sites. The 
Customer will provide site grading for the substation at no cost to the Cooperative 
and W e r  will provide a concrete pad for all distribution transformers and 
switchgear in accordance with specijications provided by the Cooperative. 

e. Accessibility to Cooperative Facilities. Duly authorized representatives of the 
Cooperative shall be permitted to enter on the property of the Customer to the 
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extent necessary to maintain and service electric facilities at all reasonable times 
in order to carry out the provisions of this Agreement. 

f, Operation of Cooperative Equiument. The Customer will not interfere with the 
operation of any Cooperative-owned electric equipment or facilities, including 

. . any metering or communication equipment. The Customer shall advise the 
Cooperative as soon as possible if the Customer discovers any apparent problem 
with the condition or functioning of the Cooperative's equipment or facilities. 

g. Operation of Customer Equipment. The Customer's electric service, electric 
facilities, ind load characteristics will conform to the National Electric Code and 
.National Electric Safety Code, IEEEIANSI standards, and Prudent Utility 
Practice. E the operation of any of the Customer's equipment causes power 
quality or operational problems to the Cooperative's electric system, the 
Customer shall promptly correct or remove the cause of the problem. If the 
Customer does not eliminate the problem, the Cooperative can correct or remove 
the problem &am the electric system and t he  Customer will be responsible for the 
costs. The Customer shall notify the Cooperative immediately if the Customer 
discovers. that the condition or operation of any of the Customer-supplied electric 
equipment or facilities may pose a risk to any persons or property. 

h. Cooperative Membership. The Customer shall be a member of the Cooperative. 

i. Hold Hamiless. If the supply of electric power and energy provided by the 
Cooperative should fail or be interrupted, or become defective, through (a) 

' compliance with any law, ruling, order, regulation, requirement or instruction of 
any federal, state or municipal governmental depadment or agency or any court of 
competent jurisdiction; (b) Customer action or omissions; or (c) acts of God, f ~ e s ,  
strikes, embargoes, wars, insurrection, riot, equipment failures, operation of 
protective devices, or other causes beyond the reasonable control of the 
Cooperative, the Cooperative shall not be liable for m y  loss or damages incmed 
by the Customer or be deemed to be in breach of this Agreement. The Customer 
achowledges that the delivery of electric power and energy may at times be 
subject to interruption by causes beyond the control of the Cooperative, including 
weather conditions, vandalism, accidents, and other interruptions, and that the 
Customer assumes the risk of those potential interruptions. The Cooperative will 
use its best efforts to return the interrupted electric service in the shortest 
reasonable time under the circumstances. 

5. Metering: 

a. Point of Metering. Metering will measure the demand and energy of the total 
Facility and will be located on cooperative facilities, either inside or outside the 
substation. 
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b. Metering Responsibility. All meters. shall be furnished, installed, maintained, and 
read by the Cooperative or its power supplier. 

c. Meter Testine; Procedure. The metering shall be tested at least once every two 
years for accuracy.' If any test discloses the inaccuracy of said meters to the 
extent of more than two percent (2%) fast or slow, an adjustment in billing, 
according to the percentage of inaccuracy found, shall be made for the period 
elapsed subsequent to the date of the last preceding test. 

d. Meter Failure. Should the metering equipment at any time fail to register proper 
amounts or should the registration thereof be so erratic as to be meaningless, the 
.capacity and energy delivered shall be determined by the Cooperative from the 
best Sormation available. 

6. Rates and Payment: 

a. Rate Schedule Application. The Customer shall pay the Cooperative for service 
rendered hereunder at the rates and upon the terms and conditions set forth in the 
Rate Schedule attached to and made a part of this Agreement and any revisions 
thereto or substitutions thereof adopted by the Cooperative's Board of Directors. 

b. Pavment Arranaernents. A1I charges for service shall be paid to the Cooperative 
by electronic funds transfer, which will be initiated by the Cooperative on the day 
when the billing is completed for the preceding month's electric bill. If said 
transfer is rejected (or the Cooperative is unable to complete it for any reason), 
the Customer will be notified and the Cooperative may discontinue service to the 
Customer upon giving eight (8) days written notice to the Customer of its 
intention to .do so, provided, however, that such discontinuance of service shall 
not relieve the Customer of any obligations under this Agreement. During the 
term of this Agreement, the parties may negotiate alternative payment 
arrangements that are agreeable to both parties. 

c. Disputed Bills, The Customer shall pay all bills for services and/or energy in a 
timely manner and in accordance with billing procedures established by the 
Cooperative even though said charges may be disputed. If it is determined that 
the Customer is entitled to a refimd or credit for a disputed bill, the Cooperative 
shall, in addition to the principal amount refunded or credited, pay interest on said 
amount at the rate authorized for interest on judgments in the State of South 
Dakota  either party shall be obligated to settle disputes by arbitration or 
mediation without the mutual consent of the parties. 

7. Commencement and Termination: 

a. Commencement Date. This Agreement shall be in effect as of the date executed 
and the Customer's obIigation to purchase electric service hereunder shall 
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commence upon the startup of the commercial 'operation of the Facility but no 
later than ,2006, whichever occurs Krst. 

b. M3iaum Facilities Charge Obligation. In the event that this Agreement is 
terminated and the Customer ceases to use the facilities described in Section 3% 
the Customer agrees to pay to the Cooperative the equivalent of ten years (120 
months) of facilities charges that the Customer would have paid if the agreement 
would have remained in effect for the first ten years, less facilities charge 
payments already made by the Customer prior to termination. 

c. Defkult and TemLination. The Customer shall be in default if it fails to timely pay 
..for service under this Agreement, if it breaches any other of its obligations to the 
Cooperative, or if it becomes the subject of banlauptcy or insolvency 
prooeedings. If the Customer f d s  to c y e  that default within ten (10) days aBer 
the Customer receives written notice of default from the Cooperative, the 
Cooperative may, at its sole option, suspend or terminate its firrther performance 
under this Agreement, disconnect electric service to the Customer, texminate this 
Agreement, or take other action to address the Customer's default. This provision 
shall not. limit the Cooperative's right to take immediate action to suspend 
services if the Customer's act or omission interrFeres with the safe and efficient 
operation of the Cooperative's electric system, nor shall it limit the Cooperative's 
right to pursue any other or further remedy available to it by law. 

8. Security Agreement for Customer Obligations: 

To secure the Customer's performance of  its obligations to the Cooperative under tbis 
Agreement, the Customer hereby grants the Cooperative a security interest in any of the 
Cooperative's patronage capital credits owned or hereafter accrued by the Customer. The 
Customer agrees to sign and deliver a Uniform Commercial Code (UCC) financing 
statement and such other and Eurther documents, as the Cooperative shall reasonably 
request to perfect and continue this security interest. 

9. Patronage Capital Credits: 

Service under the rates provided for in this Agreement is subject to a special allocation of 
capital credits to the Customer by the Cooperative. This will take into account the 
reduced cost allocation associated with the rates that are included in this Agreement. 
Based on this special allocation, Capital Credits wil l  be minimal. For the purpose of this 
Agreement, the Customer aclcnowledges that they are not a naturaI person under South 
Dakota law. 

10. Disclaimer of Warranty and Limitation of Liability: 

Each party shall be responsible for its own facilities and p e r s o ~ e l  provided or used'in 
the performance o f  this Agreement. Neither the Cooperative nor the Customer shall be 
responsible to the other party for damage to or loss of any property, wherever located, 
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unless the damage or loss is caused by its own negligence or intentional conduct or by the 
negligence or intentional conduct of that party's officers, employees, or agents, in which 
case the damage or loss shall be borne by the responsible party. The Cooperative shall 
not be responsible or liable to the Customer or to any other party for any indirect, special 
or consequential damages, or for loss of revenues fiom any cause. 

The Customer agrees to indemnify and holds the Cooperative hannless from and against 
any liability f o ~  any claims or demands arising out of property damage, bodily injury, or 
interruptions to the Customer's electric service caused by electric equipment or facilities 
owned. by the Customer, or the Customer's possession, use, or operation of electric 
equipment or facilities. 

12. General: 

a. Governbe; Law. This Agreement and the ri&ts and obligations of the parties 
hereunder shall be construed in accordance with and shall be governed by the 
laws of the State of South Dakota. 

b. Notices. AIl notices under this Agreement shall be given in writing and shall be 
delivered personally or mailed by first class U.S. mail to the respective parties as 
follows: 

To Customer: 
Mr. Keith Hainy, Manager 
North Cenkal Farmers Elevator 
P. Or BOX 366 
Ipswich, South Dakota 5745 1 

To Cooperative: 
Paul E~ckson, Manager 
FEM Electric Association, Inc. 
PO Box 468 
Ipswich, South Dakota 57451 

c. No Waiver. No course of dealing nor any failure or delay on the part of a party in 
exercising any right, power or privilege under this Agreement shall operate as a 
waiver of any such right, power or privilege. The rights and remedies herein 
expressly provided are. cumulative and not exclusive of my rights or remedies, 
which a party would otherwise have. 
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d. ~ n t i r e  Aercemelit/Amendment. This Agreement represents the entire Agreement 
between the parties with respect to the matters addressed in this Agreement, 
except as provided in the Cooperative's bylaws, rules, and regulations applicable 
to similarly situated customers, which are incorporated herein. This Agreement 
may be changed, waived, or terminated only by written agreement signed by both 
parties as set forth herein. 

e. Assignment. The Cooperative may assign this Agreement to an affiliate or 
affiliates of the Cooperative, to a partnership(s) in which the Cooperative or an 
affiliate has an interest, or to any entity which succeeds to dl or substantially aU 
the .Cooperativeas assets by sale, merger or operation of law. The Customer may 
.not assign this Agreement without the written consent of the Cooperative, which 
consent wi l l  not be measonably withheld. 

f. ~everabilitv. Should any part, term or provision of this Agreement be, by a court 
of competent jurisdiction, decided to be illegal or in conflict with any applicable 
law, the validity of the remaining portions or provisions shall not be affected 
thereby. 

IN WITNESS . ~ H ~ I = O F ,  the parties hereto have caused this Agreement to be 
executed by their duly authorized representatives, all  as of the day and year first above written. 

Attest: FEM ELECTRIC ASSOCIXTION, INC. 

By: 

Title: Title: 

Attest: NORTH CENTRAL FARMERS ELEVATOR 
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RATE SCHEDULE 
North Central Farmers Elevator Bowdle Facility 

AVAILABILITY 

~vailable to the North CentraI Farmers Grain Handling Facility located in the Section 20, 
. Township 123N, Range 73W, in Edmunds County, South Dakota, for commercial operation of 

the facility. This schedule is not available for startup or consbxction power and is subject to the 
established rules and regulations of the Cooperative. 

This rate is subject to an interconnection agreement with MDU. 

TYPE OF SERVICE 

Multiple deliveries of alternating current, 60 cycle, 2771480 volt three-phase. 

MONTHLY RATE 

The Customer shaU pay the Cooperative for service hereunder at the following rates and 
conditions. The following is the Rate Components schedule through the year 2010. 

RATE GUARANTEE 

The monthly demand, facilities and energy chages speciiied above are guaranteed to remain 
unchanged for the y e m  2006 through 2009. If the Cooperative makes additional investments in 
the electric transmission, substation or distribution facilities serving the Facility during the term 
of this rate guarantee, the rate shall be adjusted accordingly. However, the rates may be adjusted 
at any time by the amount of any new or increased level to current local state, or Federal taxes 
or fees. 

The form of the rate is guaranteed through 2016. The rate form shall be a monthly facilities 
chxge, an energy charge, and demand charges if applicable as described under the Billing 
Demand section which follows this section. 
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The billing demand shall b e  equal to the Customer's contribution to the monthly billing demand 
Erom the Cooperative's power supplier, as determined by a demand meter or otherwise, and 
adjusted for power factor. 

The Customer is required to follow the load management strategy under the 517 Interruptible 
Rate. The Customer's total load must be removed fiom East River's billing peak in the months of 
January, February, June;July, August, November and December of each year when cdled to do 
so via East River's load management signal. In the other five months, the Customer will be 
credited its &-hour demand coincident with East River's billing peak. Failure to shed load 
when called to do, so will result in a charge for all the Customds on peak demand coincident 
with East River's billing peak, and a "strike." For any strike the Customer receives that results in 
an accumulation of'three or  more strikes in any 24-month rolling period, the demand charge will 
be tripled for the Customer's demand coincident with East River's billing peak. 

The Customer is limited to 2,500 kW non-coincident peak in any billing period. Demands above 
2,500 kW are subject to'a demand charge. 

MlxmiuM BILLING DEMAND 

None 

FACERY CHARGE 

The facility charge shall be $8,000 per month, totaling $96,000 per year. There is no required 
minimum energy usage. 

The facility charge is based on the Customer being the only electric load being served fiom the 
facilities being constructed as set forth in Section 3.a. h the event, additional customers are 
provided service from these facilities, the Cooperative will review the facility charge to the 
Customer and will make any appropriate adjustments. 

POWER FACTOR ADJUSTMENT 

The Customer agrees to maintain unity power factor as nearly as practicable. The demand 
charge may be adjusted to correct for average power factors less than Eve percent (5%) unity 
(lagging) or greater than five percent (5%) unity (leading) by increasing the measured demand 
one percent (1%) for each one percent (1%) by wbich the average power factor is less than five 
percent (5%) unity (lagging) or more than five percent (5%) unity (leading). 



STATE AND MUNICIFAL TAXES 

All applicable state and municipal sales tax and any other non-ad valorem taxes imposed on 
electric energy sales shall be applied to monthly bills rendered under this rate schedule unless the 
consumer is exempt from said tax or taxes. 

T E W S  OF PAYMENT 

In the event the current monthly bill is not paid in accordance with the payment dates indicated 
on the bill, a late payment penalty in effect at the time shall apply. 

EFFECTIVE: ,2006 
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MONTANA-DAKOTA UTILITIES CO. 
SOUTH DAKOTA PUBLIC UTILITIES COMMISSION STAFF ; 

,... . .._ 
FIRST DATA REQUEST 

, DATED MAY 2,2006 
DOCKET NO. EL06-011 

Request No. 'l 

Explain in detail why you believe the contracted minimum demand is greater than 
2,000 kilowatts. 

Response: 

Montana-Dakota believes that the contracted minimum demand is greater than 2,000 
kW due to information provided to Montana-Dakota by Logan Electric, the electrical 
contractor for'the new terminal, and information provided to Montana-Dakota by East 
River Electric Power Cooperative. Given this information, Montana-Dakota's proposed 
service contract requires a contracted demand minimum of 2,000 kW per month. 

As shown in Attachment A on a facsimile from Logan Electric dated January 17, 2006 
the total design motor horsepower is expected to be 2,674 for the current plant size and 
an additional 949 motor horsepower is expected for future expansion. Using the 
standard conversion factor of 0.746 horsepower per kW the connected load would b e  
1,995 kW and 708 kW respectively. This connected motor load does not include any 
power requirements for other end use devices such as, but not limited to lighting, 
computers, and miscellaneous building load. 

Also shown in Attachment 5 is a letter dated February 21,2006 from East River Electric 
Power Cooperative to Montana-Dakota requesting an interconnection with Montana- 
Dakota on the Glenham to Bowdle 41 -6 kV transmission line to serve the new Bowdle 
Terminal. As stated in the letter, East River estimated the peak load for the Bowdle 
Terminal to be 2.5 MW (2,500 kW) from October to Janua yIFebruat-y and I .5 MW 
(1,500 kW) the remaining months of the year. 
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Page 1 of 3 

NCFE BOWl..DE 

60 HP 'Pile Fill Conveyor 

200 HP LoacCDul Leg/lSott Starter) " 
I S  MP Hydreulic Pump 
400 A Breaker/Dryer 260 HP 
30 A BreakerBampler 
40 HP Transfer (Pit) Conveyor 
f 50 HP East Receiving f eg/(Soil S t a r w *  
t50 HP West Receiving Les/(Soft Starter). 
75 blP Wet Leg/(SoR Start@ 
40 UP Pile Reclaim 

Ell Conveyor 
Screener Unload :rF SOHP .wLW 3 5  

40 HP East Top Fill 70,000 
700 HP East Top Fill ZO,OWIl{Sofl Starter) 
30 A Bneak~~/naanliflfO HP 
10 HP Wet Bin UnIoad Conveyor 
60 HP East Bottom Unload Bdt C s. 
75 t& West Bottom Unioad Beltf(SoR Stsrtetj 
30 A Breaker/Gaies- 2-Ways 

IEC SeIf-Pmiwted Starters 32A, Reversing, Witbout Isolator, - 
With Overload Module, f iOVAC Coil, Not Switchgear mounted, 
Shipped Sepcrete (4 34 UP) (21 f/2 HP) 

15 A BreakenDistribuW #t 
t5A BreakedDIstributar #2 
700 HP Wed Top Rll2O,OOW(Sofi Siatted 
50 HP West Top FiI! f4009 
25 HP West Pii Conveyor (Receiving) 
20 HP v a s t  PM Conveyor (Receiving) 
20 HP Wet Bin Fan #7 
20 HP Wet Bin Fan #Z 
100 A B ~ w I X F M R  
fdD A Breaker (Roof Fans) 

IEC Intmgal Seif-Protected Starters 324 Non Reversing, Witbvut 
b l a f o r ,  With Owdoad Mo&IeP 99OVAC Coji, APof Swi%cA@?as 
Mounted, Shipped Sep-de, 22 - 2HP T O M  (Rmbfms) 

70 HP Scalper 
50 HP 9Q'Bin Bottom Fan.#? 
50 HP 90'8in Bottom Fur #2 
SO HP 9O'Bin Bottom Fan #3 
50 HP 90'Bh B o t h  Fan #4 
50 HP 90' Bin Bottom Fan #5 
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50 HP 90' Bin Bottom Fan #6 
50 HP 90'Bin Battam iFan #7 
50 HP 90'Bin Bottom Fan #8 
50 HP 90' Bin 80&m Fan #9 
50 UP 90' Bin Battom Fan #.la 
SO HP 90' Bin Boftam Fan #f f 
50 HP 96' Bin Bottom Fan #I2 
50 HP 90' Bln B o ~ m  Fan #I3  
50 HP 90' Bin Bottom Fan #I4 
SO HP 90' Bin BoHom Fan #15 
50 HP Sf?' Bin Boltom Fan #I6 
SO HP 90' Bin Batfom f in #77 
SO HP 9OsBln Bottom Fan #.fa 
SD'HP 90'8in Bottom Fan #I9 
50 HP 90'Bin Bottom Fan #20 

Sf34 Total HP 
Plus Dry 511 KVA XFRnR 
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NCFE BOWDlE 
FUTURE EXPANSION 

30A Breaker (Hectric Gates) 
60 Top Pile Coweycrr 
40 Bottom Piie RecIaim 
100 Top Conveyor 2O,OOQ/(Soft Starter) 
50 Top Convepr 3 Q,OOQ 
75 Bottom Bin Reclaim/(Soft Starter) 
50 80lt43m Fans #7 
50 #2 
50 #3 
so #4 
50 #5 
56 #6 
50 #7 
50 #8 
50 #9 
50 WO 
50 W7 
50 #f2 
60 A Breaker (Top Fans) 

949 Total HP 



EAST RIVER 
ELECTRIC POWER COOPERATIVE 
121 Southeast First St. P.O. Box 227 
Madison, SD 57042 Telephone (605) 256-4536 

February 21,2006 

Mr. Henry Ford 
Electric Transmission Manager 
Montana-Dakota Utilities 
400 North Fourth Street 
Bismarck, ND 58501-4092 

Subject: Proposed New Interconnection with Montana Dakota Utilities 
Glenham to Bowdle 41.6 kV Transmission Line 

Dear Mr. Ford: 

As  we discussed during our telephone conversation on February 3, a new grain 
handlinglmulti-unit train loading facility is currently under construction one mile west of 
Bowdle, South Dakota in the electric service territory of FEM Electric. FEM Electric is a 
member system of East River Electric Power Cooperative (East River). East River is 
responsible, for providing the necessary transmission facilities and interconnections for 
FEM Electric to serve this new electric load. 

In order to serve this new facility, East River is requesting an interconnection to 
Montana-Dakota Utilities' (MDU) 41.6 kV Gtenham to Bowdle transmission line under 
the Interconnection and Common Use Agreement between MDU and Basin Electric 
Power Cooperative. As a memberlowner of Basin Electric, East River is a ,participant in 
this Agreement. 

The peak load for the new facility is estimated to be 2.5 MW during the months of 
October through JanuaryIFebruary and 1.5 MW the remaining months of the year. The 
largest motor at the facility is a 260 HP motor. All motors larger then 50 HP are to have 
soft start capabilities. The facility is scheduled to begin operation in the fall of 2006. 

As  shown on the attached drawing, the site of this new facility is adjacent to MDU's 41.6 
kV Glenham to Bowdle transmission line in Section 20, Township 123 North, Range 73 
West, Edrnunds County, South Dakota. 

To serve the facility, East River is proposing to build approximately one half mile of 41.6 
kV transmission line from MDU's 41.6 kV line to a new 5 MVA 41.6 to 12.47 kV East 
River substation. The substatibn would have revenue quality metering on the low-side 
bus of the substation. The new transmission line and substation would be constructed 
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A Touchstone Energya Cooperative &?A 
The power of human connections - 
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Mr. Henry Ford -2- February 21,2006 
i 

by East River personne! and would be at East River's expense. East River is presently 
working on a proposed design for interconnecting to MDU's 41.6 kV line. Once the 
proposed design is completed, East River will forward the engineering drawings and 
specifications on to you for MDU's review and approval. 

If there are any questions or additional information is required in order for MDU to 
proceed with this request for a new interconnection, please contact either myself at 
(605) 256-8002 or jedwards@eastriver.coop or Dan Wall, East River's Manager of 
Transmission and Engineering Services at (605) 256-8005 or dwall@eastriver.coop. 
I greatly appreciate your prompt attention to this request. 

Assistant General Manager Operations 

Enc. 

cc: Dan Wall 
Ken Booze 
Larry DeKramer 
Paul Erickson, FEM Electric 
Mike Risan, Basin Electric 




