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27-00 IDS CENTER 
80 SOUTH EIGHT1-l STREET 

MINNEAPOLIS, MINNESOTA 55402 

PROVCSSIONAL ASSOCIAT!ON WRITER'S DIRECT DIAL 

WRITER'S E-MAIL 

January 1 1,2006 

VIA FAX AND U.S. MAIL 

Darla Pollman Rogers Rolayne Ailts Wiest 
Ritter, Rogers, Wattier & Brown, LLP South Dakota Public Utilities Commission 
3 19 ~ o u t h ~ o t e a u  Street 
P.O. Box 280 

500 East Capitol 
Pierre, South Dakota 57504-5070 

Pierre, South Dalcota 57501-0230 

Re: Verizon Wireless et al. Y. State of South Dakota et al. 
Court File No. 04-3014 

Dew Parla and Rolayne: 

In accordance with Judge Kornrnm's standard operating procedures, this letter explains 
the nature of a motion to strike Verizon Wireless intends to file iiext week. We would like to file 
this motion on Tuesday when our reply brief is due and so would like to discuss this with you 
either tornortow or on Friday morning. 

Verjzon Wireless intends to move to strike significant portions of Mr. Thompson's 
affidavit. There are two separate bases for this motion. First, Mr. Thompson purports to give 
testimony regarding the meankg of Chapter 284. This is improper for two reasons. First, Mr. 
Thompson has not been qualified as competent to provide expert testimony regarding the proper 
interpretation of a statute. In addition, this Court: has held that extrinsic testimony concerning the 
Legislature's intent or how a statute should be read in inadmissible under Smth Dakota law. 
American Meat htstituts v. Barnetf, 64 F.Supp.2d 906, 915-16 (I3,S.D. 1999). 

Second, Verizon Wireless intends lo move to strike portions of Mr. Thompson's 
testimony that are beyond the opinions contained in his expert report. The agreed-to Scheduling 
Order provided that expcrt reports would be exchanged by Sqtember 1, 2005, Under 
Fed.R.Civ.P, 26(a)(2), an expert report must contain "a complete statement of all opinions to be 
expressed and the basis and reasons therefore; the data or other information considered by the 
witness in farming the opinion; any exhibits to be used as a summary of or support for the 
opinions. . ." There are significmt portions of the Thompson affidavit that are simply not found 

l Z 1 2 7 5 8 ~ 6  SAINT PAUL OFFICE .FIRST NATIONAL BANK 3UILDING WWYV.B!?ICCS.COM 
fvl!:klBER - LEX MUNDI. A GLOEAL ASSOClATIC>N 01: INDEPENDENT LAW FIRMS 
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Dada Pollman Rogers 
Rdayne Ailts Wiest 
January 11,2006 
Page 2 

in the expert report. That testimony should not be admitted in support of a motion for swnary 
judgment and would be inadmissible at trial. 

I have attached Mi, Thompson's affidavit, and have identified the poaions that we seek ta 
strike. I look forward to talking with you this week on this mattor. 

Very truly yours, 
(---", 

PRS/smo 
cc: Gene Lebrun 
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UNITED STATES DISTFCIRICT COURT 

DET'RICT OF SOUTH DAKOTA 

C E N T W  DNISION 

Vcrizbn Wireloss (VAW) LLC, 1 
CodnmNet CelluIar Licgse Holding LLC, ) 
Missouri Valley Cellular, Inc., 
Suborn Cellular, Tnc,, egd 

1 

BaatemSouth Dakat% Cellulsr, ho. 
) 

d/b/a VERIZON WLRELEBS, 
1 

Plaintiff, 
1 
1 

VS. 
1 
1 
1 

Bob Sahr, Gay Hanson, and Dusty Johnson, 
in their official capacities as the 1 
C o m s i o n e r s  of the South Dakota Public 
Utilities C o ~ s s i o o ,  1 

and 

Rcfcndants, 

) 
I South, Dakota Talecor~mwliOations Ass'n ) 

. and Venture Camunt~ations Cooperative, ) 

Civil No, 043014 

. . 

Defendant Intewonors, 

STATE OF S OUTE DAICOTA 

COUNTY OF DAVISON 

1. My name is Larry D, Thompson. My busines~ addrem is 1801 N, Main Staet, 

Mitchdl, South Dakota 57301, I nm tho Chicf Ekecutive Officer of Vantag0 Pcht Solutiom, 

Inc. CVpS). 
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2, I received a Bacha1or.s of MS in Physics (19831 from WilIian, Jewoll College, a 

Baohelols of 9cionce izl Electricd Engineering (1985) from the Universiq of Kansas, md n 

Masters of Science in Electrical and Computer Engineering (1986) fiom the Udversity of 

Kansas. I am a Registered Professional Engincw in Sautb Dakota and 14 other stetcs, I have 

been involved in the design mid hplememtation of many voice, data, video, and wireless 

networks, I focua an aesisting rura3 Local E x c h g e  Catrias (RLECs) with nearly all technical. 

and finmid aspects o f  their operations, 

3. V9S i s  FI telecommunications md consuliing fim headquartored in Mitchell, 

South D a k o t ~  The client base of VPS is made up of RLECs, VPS provides engineering, 

fmanoial, and regulsrory services to ow clients for both their wireless and wireline mtworkt3, 

VPS provides services to many of ihc E h J 3 ~ s  in South Dakom rh9.t axe SDTA mcmber 

campmies and I am familiat with much oftheir networks and operations. 

4. My staff and I have perfommd numeraus studies to detmiiie the amount of 

wireless traffic that originates and ternhatas in diffmnt MTAs (intsrMTA), These studies 

consist of processing fiousands of records to deteraim the amcrunt of interMTA t m E c  "bat is 

being deliverad to u u  Inndline RLJ3C clients. These studies have tstimzted t h ~  location of the 

wireless caller using either the cafling party NPA-NXX &om the SS7 messages or more 

accurately using the connecting cell site or tower location available in the wireless Call Detail 

Iiecords (CDRs'). The goal of these studies was to determine the amount of intcrMTA traffic 

d~l ivmd by a wirelew caTlier to many or" out RLEC clients, 
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5, As described in the FCC First Report and order,' wireless calls originating in one 

Major Trading Area (MTA} and tc&ing in the ssme MTA are subject to reciprocal 

oompmaation. WircIess cd1s that originate in am MTA and temin4t.c in anpder M T ~ ' a r e  

subject to acoem chwges, To properly bili for wireless traffic, it is necessary to also dotermine 

the wunt ofthe bterMTA .tra€€lo that is  interstate and intrastate in nature. I 
6,  1 make this Aftidwit in response to m y  o f  the matters and statements that were - 1 

familiar with South DakotaSerlata Bill SB144 u wclI as Soqtb. Dakob CodEsd ~ a &  49214'ij9 

b o u g h  49-31-115, I provided testimony in both Homo and Senate legislative committee 
$ .  

hearings held to qddress the Senate Bill, My handouts provided to thc committoe members as s 
1 

supplwent, , to . my testipyny provided during the ooramittee hearings are attached as Exhibit I 

i 
LDT-IA and LRT-IB.~ Matters addressed in the pro~isions o f  83144 relakd to unidentified 

teleoommunicaiions tr&k are within my personal kno wIadge based on my job cxperiencc. 

7. The Plaintiffs claim in their Motion for Sumrnsry Judgment at psagraph 21, that 

"thc FCC recognized. ..that CMRS providers were not required to ascertain whether calls me r 

interMTA or i n t r a ~ ~ ~ , : ' ~  and cite the First Report and Order at paragraph 1044 lo  support their ! 
i 

Howc;ver, the very Imguage that they mphsize does not mpport this cldm, but instead 

In tha M&er of fmplement~tton of the Local Compelitfan Provisions pf the 
Totacommmicalions. Act of199d, CC Docket No. 96-98, 11 F.C.C.R, 15499, FCC 96329 First 
Report and Order (releasad Aug. 8, 1996) rRrsb Report & i?~LJ.cr'(l, 
2 .. 

Verizon Wireless (VAW) LLC, st d., Plaintiff va, Bob Sahr, et al,, Defendants and Intmesors, 
Civil Nunbar 04-3 O M ,  Paragraph 9, November 15,2005, 

Vcrizon Wireless VhW) LLC, et el., Plnintiffvs. Bob Sahr3 et d., Defendants and Interyeaon, 
Civil Number OM01 4, Paragraph 21, November 1 5,2005. 
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,, .# 

indicates ody that ''it is dot necessary for incumbent LECs or ChIRS provide28 to bc able to ,. , 

Wireless inoonedy believes that the South Dakota lagidiridotlon requFxes the wireless carrier to I I 

the cldl Is camecfed." The StaMe daeg not require the wireless provider to d e t e d n e  the 

physi~d lacation of the cdlw whea identifying the MTA ia which the caU originates. Verizon 

determine the actual lodation of the caller when determining if the call i s  interMTA or intraMTA, 

This is. not required by the FCC or common industry practice, The FCC stated, 'For 

w-f 
tft 

w+ 
I 

Harmon cishs ,  "Bsoause Verkon Whales$ operates soms cell towers that $em@ across MTA 

the determinant of the geographic location of the mobilc cus~~mer.''~ /I%us, for purpo~er of 

f&ixgDriting traffic as either inlmh4TA or iotefMTA, it is only necesswyto h o w  the originating 

. 'J 

and/or state boundaries, Verizon Wireless could identiijr &a MTA or state in which the cal l  

, 

originates only by determining the physical location o f  the caller., , "' Wowevar, Verizon 

- 
ot,co-cting cell sits location, not the physical location of the caller. 

J 

Wireless already must know the connecting cell site or tower location at the start of the caI1 for 

its ova  notworking and administration purposes. This iaformation is needed by the wireless 

carrier hi wirefess call handling and handoff operations, as well as for cell routing, roaming, and 

OW network purposes, .. . - , 
. .. 

Vesizoa Wirelcss would dsa need to know the calling party or tower location to' 

determine appropriate taxes and Universal Service Fund contributions. All Htrnstato, interstatav 

In the Matter of Impltlmontafdon of the Locab Competlltoa Provkrions of the 
~e~~~~communicutions. Act of 1996, CC Docket No. 96-98, 11 F,C.C.R 15499, FCC 96-325 First 
Repart and Order (relaased Aug. 8, 1996) ("First Repo~t Q Order?, paa. 1044, , 

Affidavit of Jeff H m o n ,  Verizon Wireless (VAW) LLC, et' d., Plaintiff vs. Bob Sahr, et aI,, . 

Defendants and htervmors, Civil Number 04-3014, para, 9, November 15,2005 
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and intematiotd pibviders af telecommunications within the United States are required to file 

the FCC Form 499-A (Telecommunicarions Reporting Worbheet), The worksheet and 

associsted inetmctions we includod as Exhibit LDT-2, This form rcquires that these providers 

separately identify the portion of gross reuenuas that arise from interstate md intmationd 

seMce. According to the instruc4ons for this form, the FCC provides a safe harbor percantago 

of inforstate revenues skociated tvith msbila services of monthly add activation charges, as well 

as mescage oharges j.~!~cluding roaming, but oxduding toll charges. However, those safe harbor 

percentages may not ba applied to fixed locd services revenues or toll service chwges. All filers 

must rtport the actual amount of interstate aad international revenues for theso services. (For 

example, toll c h g e s  for itemized calls appearing on rnobiIe telephone customer bills should be 

reported as intrastate, interstate or international based on the origination, and termination points 

of the calls.) 

9, ThcmPore, wirh infonndon Verizon Wireless M doubt has concerning only the 

originating or connecting cell site location, not the physiod location of the caller, Vcrizan 

Wireless could prepare "accurate and verifiable idormation, including percerstago measurements 

that enablea the terminating caxrier to approprialdy classify telecommunications traffic as being 

either local or nonlocal, and interdate or intrastate" for which the South Dakota statute allows. 

10; ' Jeff H a i o n  discusses fidds h t  are papulatcd in the lnitialL4ddress Mv~essaga - 

(LAM) of a Signaling System 7 (387) message and states: '"c mandatory SS7 fields that aro 

automatically populated are measage type, name of connections, forward call indicators, calling 

party's category, user service information, and called party number."' Ih his affidavit, Mr. 

' ,&%davit of Jeff Harmon, Verizon Wireless PAW) LLC, et d., &intiff vs. Bob Sahr, et d., 
Defendants and Intemqors, Civil Number 04-3014, paraJ2, November 15,2005. 
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r's~; 
1, ,.; 

Harmon contir~ues to  usc cuss the optional 55'7 mssage fields that Verizon utilizes as pari of its 

standard busipess pmctices. These optional fields include ths calling.party ~ m b e g  md ~e 

Jurisdictional Information Parmeter ('VIP").'' Mr. Harmon indicat~s WL Verizan fallows the 

Alliance for Telecommunications Induay  Solution8 flrdTIS") NeWork ~ntercorkection 

H m o n  dots not address the o t h a  optional fields in the SS7 mesaape that could be used to data 

fill infcmation to assist both Vwizon aad. other taiecsmmunications s s ~ i c e  providers with the . . 

determination of &a£€ic -types (inaaMTA, interMTA and htraetate. or intorMTA end hi'terstate) 

with standard ,4MA post-processing techniques. These optional fields include, but w g  not 

limited to, the Circ~t Aseigpment Map parameter and thc Oeneric Addrass parameter. The use 

, 
! of these optional fields, has not been standardized by ATIS; however, they could potentially be: 

to address the t m H c  type sqaratlaa kme with the proper software sods md post- 

techniques. / 
1 I ,  JeEHarmon slated, Yhsre is 110 industry-standard SS7 field that Verizon Wkeless 

I could use to i d cnw whether a call is LdersMTA, intcrMTA and intristate, or iuterMTA and 

interstate."'2 ms is a =ornot statement, but o d y  b a s e .  L$&J, 

' South Dskots. legislaff on, however, is not limit~d by today's signaling stmdmds. It is recognized N @ ~  

.in the legislation thst signaling stmdosd4 are constantly being haiiged add, fi&hmbre, there 

are o&cr provisions in the legi~lation that allow far origindng carriers to provide separate 

lo Id. at para. 16. 

I' Id, at para. 18, 

l2 Id. at para. 20. 
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f -'. 
\ ../ 

\ idormation, regmdless of actuaI sipalirlg capabilities, that .can assist in reasonably categorizing 1 
\ 

teminated te~pcommunicc~tions frfic. e Ordering and Billing Forum [OBI?) has been 

working to expand the SS7 signaling format to better id&tiqr telecommunications w~ffic  00 the . . 

terminating carrier can more acolrrstaIy bill for the traffio, Many involved with tho OBF would 

like to sce the Juisdictional hformetion. Parameter (3F) field in t b  $57 used to identify Ula 

wireless caller's connecting tower at the start of the call; Earlier this year, &e JIP was expandcd 

fhd correct direction. I would expect that the use of the .TIP 411 continue to be enhanced to 

provide &re detailed infonnn$on regarding the location of tho originating wireless caller (with 

\ ,;I( ,,&paling information avail~hio to Verizon Wkeless with respect to each wirclcrs originated call I 
I originating csll tow= dr the cell site nmber. For example, the Lucont TechnoIo$es I I 5ESS can identify the cell site number as part of the Automadc Megsage Accounting rCAMAg) I I setup internal to tbe zwitchhg system per Luca t  Table 2003 - Radio/ChanosVCcIl I 
I 1nformatioa,14 Similarly, the Nortel Network MMTX identifies the originating .trunk: group fiom a 

1 speci50 cell lo~a t im as a field in the M reoarding called the First O r i h t i n g  Tmdc I 

l3 PUIiadce for Teleco~uIlicatioss ;Industry Solutions, ATIS-0300011, Network 
hterconnecth luteraperability (NIP) Reference Document, Part I l l ,  Installation and 
Mdtennnce Responsibilities for SS7 Link Eutd Trunks. 

l4 Lucent Technolo$ss Docutnent 401-810-133 lssue 28 - ~lexnct~/~uto~lex@ Wireless 
Networks Ehecudve CeIlular Processor FCP) ReLease 24 jp 4-125 to 4.127 

'' Nbrtel Neiworkd Document 411-2131.204 - MmZ 12 (Fobmary 2004) - DMS-MTX 
CDMNTDMA Billing Managemerit Manual Standard Issuc 11,11 p 6- 147 
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Because the commonly acccpted industry standards fix sigrldhg 

evolve and are not yet adequate t o  quantify nonlocd &a&, SDCL 49-31-111 allowe ehe kw" 
@\rJ \mJ 

including verifiable percentage measurements that atlables the teminating cmier to 

! appropriately clnssify nonlocal tolecommunications traflic as being either interstate or intrastate, 
I 

and to assess the app&isto applicable access charges.Y Tha form a d  mb&snsa of Ulo 

a ~ c w a t ~  infOrmatim required in tMa statute is not defimd, exccpt that it be adequate a r  fie 

reminating cmier to appropriately classify the tr@o and assess the applicable chargss, .- 

13. Because rhe commonly accepted industry stmdards for sigtlaling a e  mt yet 

adequate ro indicate the precise location of the wireless caller, wirs1ess cmiers ofcen establish 

their delivered local md toll (interstate md iarra'state) tcaffjc ratios in an agreed upon conemt. 

Normally tb,e contract ratios are based on historical experiancs or using a special study. Since 

wireless carriers have the ability to determilus the comscthg towcr of their wireless customer, a 

spacial sbdy can accwtitely determine the local a~ td  toll (interstate md.intrastate) mix for a given 

test pariod. 

14. J o h  L. Clmpitt cldms that the amount of interMTA tr&ic is "limited" an the 

Verizon Wireless network.'' If the purpose of this statement is to imply that the issue of 

unlden.tificd tdec~mmunio~tiom i ~ & c  exchaneed betwen wireless wlzdine! carriers is . , . ,  

insipHcant or inconsequentid, I would dissgree with thc statement. Proper classification of 

wireless traEo i s  esp~cially important for carriers operating in South Dakota, since douth Dakota 

has thee  difforent MTAs (Minneapqlis, Denver, and Des Mohes), In addition, muah of the 

" Mdavit  of John L. Clmsitt, Verizon Wireless (VAW) LLC, et at., Plaintiff vs. Bob Sahr, et 
al., Qefnndanrs and Intervenors, Civil Number 04-3014: Paragraph 15, November 15,2005, 
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southern part of South Dakota borders the Omaha MTA, These MTA bomdwles dong with the 

RLEC tcmitories atc: shown in Exhibit m'r-3. ~ B Q W ~  of this, Sou& Dakota has a higher 

interMTA factor than mast o&er states. VPS hse not pcrfarmsd my interMTA studies for 

Vcrizon Wireless traflio. 1 However, some receat wircle~~ studies have shown iriferMTA k&c 

between 10% end 35%, md some higher. Even Verizon Wireless, in more than atle of its 

Reciprocal. Trmsport md Termination Agreements with wireline LECs in South Dakow, has 

figreed ;a an inierMTA h % c  factor or ratio of 20% (of all Vccrizon traffic terminated by the 

LEG, 20% is agree6 to be interMTA). It i s  important for South Dakota carriers' to be able to 

accuratdy classify thc tesminnthg traftic to be properly cornpeasated for %a use o f  their 

setworlxs, 

, , 15, , . Phptom tr&c is corninonly defined as traffic far which tho terminating carria is 

unablc to doinmine either the carrier reqonsible for paying for ihe call or eaffic where the 

terminating carrier is not able to determine the appropriate jurisdiction for properly r&ting the 

call. If the wireless traSfio is not properly categorized by jurisdictfon (iatraMTA or interMTA 

and interstate, or intcrMTA and intrastate), then the wireless tr&c would be cansidered 

phantom h f i c ,  Aocording to a National E x c h g a  Carrier Associztion (N'ECA) news release 

dated April 7, 2004, it i~ estimated that 20% or mare of telephone call minutes processed by 

some end officc switchcs cannot "o billed 'kid 'phantorii tr&c cauld repr&cnt hrxtldreds of 

millions o f  dollars of lost revenue to locd tolephone companies. Craig B c l l ~ u s e n  of Verizon 

imludod a st&ement in Ms September 24,2004, presentation regarding Fhmtom TrafFic in which 

Veriaon mknowledges that it i s  a growing concern.'' A~00rdi4g to his presentation, Verizan's 

l a  Craig BeUinghaussn, Phantom Trnffc PennsyIvanitl Telephone Association New York State 
Telecommunicatfons Association, September 24,2004 (note that Mr. Bellinghausen made these 
statements as a representative of "Verizon" and not 'Vwizon Wireless.") 
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\ "Measured Phantom Tranait Traffic is id the 3% to 6% range, Phantorp. C& Termhtingon 

This presentation has been idudcd as Exhibit LDT-4. I 
16. Mr. Clmpitt claiiis that Verizon Wireless does not today have thc capability ,to 

measure k a E c  for intcrrcher campensstion purposes and does not have the ability to gcnarata 
! - i 

report8 that would identify traBc as intraMTMnterMTA and intrastardiatcr:rdad9 He also - 

refers tc? "technical Ihitztionrr t a d  costsya0 as Ule reason Verizon Wireless does mt provide the 

signaling Mnnation or reports needed. fiith other wireless canicn, I boliwe Verizon 

) Wireiesa providers, with the proper somYape tools and po~t-processing techniques, have the 

i ability to comply withthe state statut~5 by generating Call Detail R ~ ~ C O T ~ S  (CDRs) k r  wireless 

ori@innted calls aot M l c d  by an Iaterexchange Carrier. (IXC) that include the connecting tawer 

at the start of tho call, the called party number, ?he call date, and call duration. Using this 

Vedzon Wireless or the t e h t h g  c d e r  oodd p r o m s  the CDRs to dctcwninz \ 
; 17. Mr. Harrop admits &it: there are systems and services .that can, measure and biII 

intorMTA , , This s e w  contrary to the other affid~yits that try Co establish that the 

measurement of intmMTA trac is not pssible with the Verizon Wireless 

recently worked. wwithatiother~wireless oawicr in South Dakota to extract the 

( information fmm the wireless network VPS processed this data to d e t e h  the mtud I 

l9 Id. at pars. 16. 

at para. 20. 

" of Edward A, Harrop, Verizon Wireless (VAW) LLC, et d., PlaintiRvs. Bob Sahr, 
et al,, Deikferdnnts and Intmenors, Civil Number 04-3014, Paragraph 3, November 11,2005. 



BRIGGS MORGRN MPLS Fax : 6129778641 Jan 11 2006 11:27 P. 14 

interMTA factor far the test period. h addition to dr;t.crmining the 'hterMTA factor, the amo "4' 
of interstate and intrastate trfic was also detamhed. 

18. Yaizan has also publicly o e e d  suggestioss as to how tho industry should work I 
I together ngardmg phantom .tt.ilfficC ~ h e a c  suggestions included establishing industry standards, 

I must be passed on t r a ~ c . ' ' ~  

Dated this, 2 2 day of December, 2005. 

Vdtage Paint Solutionv, Inc. 

: ~ubskibed and S l ; m  to me this 2.3"4hY of December, 2003. 
1. 
!: 

" ~ r a i g  BeUinghauam, Phantom Treific Pennsylvania TdEpbone Association, New York State . 
Teiecolluxlunicntions Association, September 24,2004. , 


