Case 3:04-cv-03014-CBK  Document 122

Filed 09/26/2007 Page 1 of 31

UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH DAKOTA

CENTRAL DIVISION

Verizon Wireless (VAW) LLC, CommNet
Cellular License Holding LLC, Missouri
Valley Cellular, Inc., Sanborn Cellular, Inc.,
and Eastern South Dakota Cellular, Inc. d/b/a
VERIZON WIRELESS,

Plaintiff,
V.
Steve Kolbeck, Gary Hanson, and
Dustin Johnson, in their official capacities
as the Commissioners of the South Dakota
Pubiic Utilities Commission,

Defendants,

and

South Dakota Telecommunications Ass'n
and Venture Communications Cooperative,

Defendant Intervenors.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Civil No. 04-3014

PLAINTIFFS® POST HEARING BRIEF




Case 3:04-cv-03014-CBK  Document 122 Filed 09/26/2007 Page 3 of 31

TABLE OF CONTENTS
(continued)

SDCL 49-31-110 and 49-31-111 are Preempted Because They Impermissibly

Impact the Negotiation Process Under the 1996 Act....ccovvvveernicsneieiens
1. States Cannot Interfere with Negotiations Under the 1996 Act..............

2. The Evidence Shows that the Penalty Provisions of SDCL. 49-31-110

and 49-31-111 Would Impermissibly Tip the Scales of Negotiations .......... 19
3. Relief ReqUESTE. ..ot e et e e 20
SDCL 49-31-110 and 49-31-111 Are Preempted Because They Regulate
Interstate COMMUIICAIONS 1.vvueirsceccecrineerers e rcec e i eseste e srersersorrraasssssessrensessenas 20
1. States Have no Authority to Regulate Interstate Telecommunications ......... 20
2. Chapter 284 Impermissibly Regulates Interstale Services .oovvvvnvniceeenns 20
3, Reliel ReQUESIE. ...iiviviccccrce vt ssn e erase e st e s s snenases 21
SDCL49-31-110 and 49-31-111 Are Preempted Because They Apply
Without Regard to Negotiated Terms Between Parties .......cooovvcimnccicncnnennnnn 21
L. The 1996 Act Requires Intercarrier Compensation Obligations To Be

Established by CONIACT ...ttt ese e v eressesn e s eee B2
2. SDCL 49-31-110 and 49-31-111 Apply Regardless of Whether

Parties Have Contracts and are Thereby Preempied .o, 23
3. Rellef ReQUESIEA. oo e e e e 23
Chapter 284 is Preempied Because It Implements Intercarrier Compensation
Through a Staiute Rather Than the Negotiation and Arbitration Process........covvnee 23
1. States Have Been Given Specific Procedural Mechanisms to use to

Implement the 1996 ACt......ooiie s 23
2. SDCL 49-31-110 and 49-31-11} Impose Compensation Requirements

Outside of the Negotiation and Arbitration Process....cccevevvecvciicnecicnnnn 24
3. Requested REHET. ...t e s 25

i



Case 3:04-cv-03014-CBK  Document 122 Filed 09/26/2007 F’age 4 of 31

TABLE OF AUTHORITIES

CASES

3 Rivers Tel. Coop., Inc., et al. v. US. West Comm., Inc.,
2003 U.S. Dist. LEXIS 24871 (D. Mont. Aug, 22,2003 ) i eneinne 4,12

Am. Meart Inst. v. Barnett,
64 F. Supp. 2d 906 (D.S.D. 19997 ..t et sr e 23

AT&T Comnumications of the Mountain States, Inc. v. Pub. Serv. Comm'n,
623 F. Supp. 1204 (D, WY, 1085) ittt e ettt eb e s e s r b 20

AT&T Corp, v. fowa Utils. B,
525 ULE. 300 (FO99) ittt st e e bt ninns 2,18-19

fowa Network Servs., Inc. v. Owest Corp.,
385 F. Supp. 2d 850 (S.B. Towa 2005} ...eomiiircectctii ettt br s e e srs 12

fowa Network Servs. v. Qwest Corp.,
466 F.3d 1091 (8th Cir. 2000) c.covriir ettt st e 3,12,18,22

hvwy Broad. Co. v. Am. Tel. & Tel Co.,
9T F.20 486 (2d G 1908) coovereecrereeiecierserresae s riees e srse s s st smse st bss st es s s sss st e e ransnsrans 20

La. Pub. Serv. Conm’n v. FCC,
A0 LS. 355 (180 reerrecrcecimecsreser v e st eeeeaeeen e s s v s eas et aessaenns b s ermassonesase saneenssrsanssonaneras 2-3,14

MCI Telecomm. Corp. v, Bell Ail.-Pa.,
2TLF3d 40T (3d GO 2001 oo oot e et nen s e et et ar e ranes s eb et s s smr et e b smsenee 5,24

MCI Telecomm. Corp. v. [il. Bell Tel. Co.,
222 F.3d 323 {Tth Cir. 20007 ettt et bttt srane et se et et s ar s se g e seneies 24

Pac. Bell v. Pac-W. Telecomm, Inc.,
325 F3d 1114 {0 CIE 2003 oottt reee e e et st et veaa e eanesnane sevsrarennaernenann 5,24

Owest Corp. v. Scoft,
380 F.3d 367 (Bih Cr. 2004) oottt e et crsrer st e e et gn g et ne s 2

Ronan Tel. Co. v, Alltel Cormmuntications, Inc.,
2007 WL 433278 (D. Mont. Feb. 2, 2007 )uu ittt emvarres e ene e 4,12, 14

Rose v. Arkansay State Police,
AT LS L (TIB0)cr et e ce st ebs st et se et e e s b e be b rese e e eassmre s ns et St s e s eesearnnnscasanan s 15

Rural lowa Indep. Tel. Ass'n v. fowa Utils. Bd.,
385 TF. Supp. 2d 797 {S.0. 1oWa 2005 v eiveiiveeerineseie e seesreere b e aemessesees oo e er s aanassanes 1]

1it



Case 3:04-cv-03014-CBK  Document 122  Filed 09/26/2007 Page 5 of 31

TABLE OF AUTHORITIES
(continued)

Rural Jowa Indep. Tel. Asa'n v, Jowa Unils. Bd,,

476 F.3d 572 (8™ CHE. 2007 covvrivrveeoececiesesssssssesssmssssssssssssesssemssses s sesssosssemssosssses s ssssessonse 12, 14
State ex rel. Alma Tel. Co. v. Pub. Serv. Comm 'n,

183 S.W.3d 375 (MO, 2000) ettt e vt bt et e 4
Union Tel. Co. v Qwest Corp.,

_F3d_, 2007 WL 2153231 (F0M Cir. July 27, 2007 )....cvcveeeceneres s soenseseresesessessisnnsens 3, 14,22
Wisconsin Bell v. Bie,

340 F3d 441 (Tth Cir 2003 F oot etseerecnee renneene 3,16, 18-19,22,24
STATUTES
g 0 T 3 U USRS E USROSV TSR VOT 20
AT US.C § 102(D) ettt ee et s et bt et et e ee e s ne b et re et s reneaie 20
AT UL C. § 23] it erer s et ber e e s et s e e br e b e b b e e e 1,4, 11.13,16,22
A U, G 2 et e et e e e bbb I,4,16,22-25
STICL 40317109 it it er st ere e e rrr e et s s e s s s s e b sa s b e s as s ee 2e S s 4e s baeEra e s e eEemeat b sans b raesnrnrareas 1,20
SDCL A9-31-E 100t et st e s en et Passim
SDCE 0311 Lt r e em e raa e s s st bkt pr e e s e n e b en e Passim
SDCL 4031 et e et et at e at e ar s b pe st s ae s Passim
SO L AD-3E- 115 ettt e be e Passim

FCC RULES AND ORDERS

AT O R G 20 e bt e bbb bt SdE s bbb e b bbb 14-16
AT CFR G S1T0L i s s s e 4,15, 13

In the Matter of Implementation of the Local Competition Provisions of the Teleconmy. Act
of 1994, CC Docket No. 96-98, 11 F.C.C.R. 15499, FCC 96-325, First Report and Order
{1D90) oo ettt v s e aene e sasare e eh s en e s re e r e ene et et et e en e e R e e ne s 4,11,13,16-17

In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket 01-92,
20 F.C.C.R. 4853, Declaratory Ruling and Report and Order (2005)....oovvvcrecorcivrincrenene 14-16

iv



Case 3:04-cv-03014-CBK  Document 122 Filed 09/26/2007 Page 6 of 31

Verizon Wireless brings this action sceking an order that federal law preempts various
provisions of SDCL 49-31-109 through 49-31-115 (“Chapler 2847), This Post Hearing Briet is
submitted in conjunction with, and as a4 supplement to, Verizon Wireless' Proposed Findings of Fact
and Conelusions of Law,

SDCL 49-31-110 and 49-31-1 11 impose certain requircments on telecommunications carriers
to identify the jurisdiction of calls made by wireless subseribers.  As the Court described in its
Opinion and Order on Phintiffs” Motion for Summary Judgment (“Summary Judgment Order”™),
wireless calls are treated differently depending on whether they are intraMTA,' interMTA and
intrastate, or intetMTA and interstate. Doc. 80, p. 14. The Legislature, by enacting SDCE 49-31-
110 and 49-31-111, mandated that wireless providers transmit signaling information dentifying the
jurisdictional category of each call, and separately provide accurate and verifiable information
ildentifying how much total traffic fulls into cach category. These provisions also include penalty
clauses that authorize a local exchange carrier (“LEC™) to bill all traffic at the highest rate if the
information required by the statute is not provided. Jd.

Chapter 284 conflicts with and is preempted by federal law for the following reasons:

It authorizes LECs to bill intraMTA traffic at access rates, in direct conflict with Federal
Communications Commission (“FCC") Rules and Orders;

It authorizes LECs to bill commercial mobile radio service (“CMRS™) providers for call
termination in the absence of an interconnection agreement;

It requires CMRS providers to implement the capability to determine whether calls are
interMTA or intraMTA, in direct conflict with an FCC Order;

It impermissibly impacts the negotiation process established by Congress and the FCC;
It regulates the transmission of and rates charged for interstate communications;

1t does not accommadate the use of contracts to establish compensation obligations between
carriers, contrary to 47 U,5.C. §§ 251-252; and

' An MTA is a “major trading area.” Stipulation of Fact, Document No. 104 (“Stip™) §| 24-28.
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It imposes compensation obligations via statute instead of through the negotiation and
arbitration process.

The Court should grant Verizon Wireless’ requested relief, declare portions of Ch. 284 to be
preernpted as to CMRS providers, and enjoin the Defendants from enforcing those provisions.
I. STANDARDS FOR PREEMPTION

Federal preemption arises out of the Supremacy Clause of the United States Constitution,
which provides that “the Laws of the United States . . . shall be the supreme Law of the Land . . .
[the] Laws of any State to the Contrary notwithstanding.” U.S. Const. art. VI, cl. 2. Preemption
takes two basic forms. Express preemption occurs “when Congress, in cnacting a federal statute,
expresses a clear infent to pre-empt state law . . . .° La. Pub. Serv. Conmm'n v. FCC, 476 1U.S. 355,
368 (1986). Ewven in the absence of express preemption, state action may slill be barred by the
doctrine of implied preemption where: Congress has legisiated comprehensively, thus “occupying the
field” and leaving no room for states to supplement federal law; or the state law slandé as an obstacle
to the accomphlishment and execution of the full purposes and objectives of Congress, La. Pub. Serv,
Conun'n, 476 U.S. at 368-69. Preemption may result from action taken by either Congress or a
federal agency acting within the scope of its Congressionally delegated authority. fd. at 369; see also
Owest Corp. v. Scott, 380 F.3d 367, 371-72 (8th Cir, 2004). The focus of this case is on implied
preemption.

While the states and the FCC historically had independent responsibility over intrastate and
interstate communications respectively, that changed with the passage of the Telecommunications
Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996), which amended the Communications Act of
1934, 47 U.S.C. §§ 151 et seq. (1996 Act”). The 1996 Act created a national competitive regulatory
regime for telecommunications that extended into the intrastate realm. In 1999 the Supreme Court
held that the 1996 Act applies to intrastate communications and gives the FCC rulemaking authority

over intrastate matters within iis scope. AT&ET Corp. v. Towa Ulils. Bd., 525 1.8, 366, 378 (1999).

(3]
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In essence, then, FCC action lawifully implementing the 1996 Act precmpts inconsistent state action,
Id at 378 n.6 (“This is, at bottom, a debate not about whether the States will be allowed to do their
own thing, but about whether it will be the FCC or the federal courts that draw the lines to which
they must hew.”).

When a state acts to regulate matiers subject to the 1996 Act, a reviewing court must
determine whether that state action is inconsistent with the federal regime (as implemented by the
FCC) and thus stands as an obstacle to the accomplishment and execution of the full purposes and
objectives of Congress. See La. Pub. Serv. Comni'n, 476 1.5, at 368-69, For example, in Wisconsin
Bell v. Bie the Seventh Circuit Court of Appeals reviewed a state requirement that an incumbent LEC
file a tariff as a way to provide interconnection and services to competing carrers that did not go
through the negotiation and arbitration process in the 1996 Act. 340 F.3d 441, 44445 (Tth Cir,
2003}, The Court found that such an alternate procedure interfered with the negotiation and
arbitration process mandated by Congress and the FCC, and was therefore preempted, finding that
*“[a] conflict between state and federal law, even if it is not over goals but merely over methods of
achieving a common goal, is a clear case for invoking the federal Constitution’s supremacy clause to
resolve the conflict in favor of federal law.” Jd at 443,

Similarly, both the Eighth and Tenth Circuit Courts of Appeal have decided that allowing a
telecommunications carrier to recover compensation for telecommunications traffic under 2 state
common law claim would undermine the federal regulatory regime for intercarrier compensation.
The Eighth Circuit Court of Appeals determined that because “the regulatory process contemplites
thut an express contract will ultimately result,” recovery under unjust enrichment and implied
contract claims was preempted. fowa Nehwork Servs. v. Owest, 466 F.3d 1091 (8th Cir. 2006). The
Tenth Circuit Court of Appeals held that similar unjust enrichment claims would “frustrate the
federal regulatory mechanism™ that calls for negotiation followed by arbitration before the state

commission. Union Tel, Co. v Qwest Corp., _F.3d 2007 WL 2153231 (10" Cir. July 27, 2007).
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Courts have also determined that state action that mterferes with specific FCC decisions
regarding intercarricr compensation is impliedly preempted. For example, the FCCs First Repori &
Order” implementing intercarrier compensation provisions of the 1996 Act established the MTA rule,
which provides that CMRS traffic originated and terminated within an MTA is subject fo reciprocal
compensation rates under 47 U.5.C. § 251{b){(3) instead of interstate or intrastate access rates. First
Report & Order, § 1036; sce 47 CF.R. § 51.701(a)(2) (defining local telecommunications traffic
exchanged between a LEC and CMRS carrier as traffic that “at the beginning of the call, originates
and terminates within the same Major Trading Area.”).

Court have held that state law cannot be used as a vehicle to undermine the MTA rule
because the MTA rule reflects the FCC’s implementation of the intercarrier compensation provisions
of the 1996 Act. Ronan Tel. Co. v. Allte] Comnnmications, Inc., 2007 WL 433278, at *2 (D. Mont.
Feb. 2, 2007) (federal law impliedly preempts application of state law 1o impose access charges on
intraMTA wireless traffic); 3 Rivers Tel Coop., Inc., et al. v. US. West Comm., Inc., 2003 U.S. Dist.
LEXIS 24871, at *56-68 (D. Mont. Aug. 22, 2003) (principle of implied preemption applies to
preempt application of state access tariffs to impose access charge for mraMTA CMRS traffic);
State ex rel. Alma Tei. Co. v. Pub. Serv. Comm 'n, 183 §.W.3d 575, 577-7§ (Mo. 2006} (state tarifls
preempted as to intraMTA trathe).

The impact of the implied preemption doctrine is strong in this area in part because states
bave been given specific lmited roles. State commissions are directed {o approve negotiated
interconnection agreements and to arbitrate confract terms in a manner consistent with federal law
when negotiations fail. 47 US.C. § 252 (a)-(e). Thus, the Ninth Circuit Court of Appeals rejected

the Californiza Commission’s issuance of generic orders to address intercarrier compensation issues

* In the Matter of Implementation of the Local Competition Provisions of the Telecomms. Act of
1996, CC Docket No. 96-98, 11 F.C.C.R. 15499, FCC 96-325, First Report and Order (1996) (*First
Report & Order™).
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because the Act requires a commission to review, arbitrate and approve interconnection agreements,
not issue orders of general applicability. Pac. Bell v. Pac-W. Telecomm, fne., 325 F.3d 1114, 1125-
26 n.10 (9th Cir. 2003); see also MCI Teleconm. Corp. v. Bell Atl.-Pa., 271 F3d 491, 516 (3d Cir.
2001).

1L SDCL 49-31-110 AND 49-31-111

The parties are i disagreement regarding what SDCL 49-31-110 and 49-31-111 mean.
Verizon Wireless reads the plain language of the statue as imposing clear obligations on it and other
carriers to communicate the jurisdiction of a wireless call (whether it is intrtaMTA, interMTA and
intrastate, or interMTA and interstate) within the signaling information delivered to other carriers.
Defendants and Intervenors, on the other hand, propose to read the statute in that way that simply
does not make logical sense. See VZW Prop. Find., 44 61-63. Whether the Court opts for a
straightforward interpretation of Ch. 284 proposed by Verizon Wireless or the more creative
interpretation proposed by the Defendants and Intervenors, this interpretation will play a significant
role in the Court’s determination of whether those provisions conflict with federal law.

I11. FACTS PROVEN AT TRIAL

Verizon Wireless has provided the Court with its proposed findings of fact, along with
citations to the record supporting those proposed findings, and will not repeat those facts here.
Verizon Wircless does, however, wish to highlight the key facts that were proven at trial.

Al The Provisions of SDCI, 49-31-110 and 49-3]1-111 are Not Necessary to Allow

Intervenors to Obtain Full Compensation for Everv Wireless Minute Delivered
to Their Networks

At the start of the trial, Verizon Wireless told the Court that it would prove that the
negotintion and arbitration process established by Congress and the FCC provides small LECs with
the ability to obtain appropriate compensation for all minutes of use terminated on their networks.
Tr. 7. This is an important point because the Court’s Summary Judgment Order stated Verizon

Wireless’™ position to be that “originating carriers are not required to identify their traffic, and the
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E3]

traffic is considered local. which is billed at the lower reciprocal rate.” Doc. 80, p. 14 {emphasis

added). This is not Verizon Wireless’ position. Verizon Wireless’ position is that total minutes
delivered should be separated inte the three jurisdictional categories through the application of a
contract term that contains negotiated or arbitrated billing percentages 1o determine total
compensation amounts. Not only Is this exactly what the FCC has directed parties to do, it is exactly
the way this is done in South Dakota, and the way that the Intervenors claim traffic should be billed.

1. Negotiated or Arbitrated Billing Percentages Are Used to Determine
Teotal Compensation Levels

When parties begin negotiating an interconnection agreement, there are many -issues on the
table, One of those issues is compensation for interMTA traffie. Mr. Clampitt testified that Verizon
Wireless negotiates regarding how payment for interMTA traffic will be made. Tr. 23. During these
negotiations, Verizon Wireless and the other party look at available network information and
negotiate a percentage of traffic that will be deemed to be interMTA and billed at access rates. Tr.
31-32 (Clampitt). If this issue is resolved successfully through negotintions, the parties then simply
apply the billing percentage every month to determine total compensation due to the LEC. Tr. 23-24
(Clampitt); Tr. 313-314 (Thompson). If partics are unable to reach a negotiated reselution, the
Commission can resolve the issue in arbitration by looking at available evidence and setting the
appropriazie billing percentages. Tr. 38-39 (Clampitty; Tr. 314 (Thompson). Whether resolved
through negotiation or arbitration, the result is a billing percentage that allows total minutes to be
separated in the appropriate jurisdictional categories and billed at the appropriate mtes. See VZW
Prop. Find., 91 44-45.

Mr. Thompson testificd that billing percentages are an appropriate way - in fact the only way
- 1o identify total compensation amounts. Tr. 299-301 (Thompson). In addition, he admitted that
once this is done, wireless traffic cannot be considered “phantom traffic” because the parties know

the appropriate rate to bill for all minutes delivered, Tr. 313-319 (Thompson).
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The cvidence thus demonstraies that the use of billing percentages, determined via
negotiation or arbitration, allows LECs to obtain appropriate levels of compensation for all minutes
of use delivered to them.

2. All Intervenors Have Contracts sith Verizon Wireless and Other
Wireless Carriers

The Court questioned various witnesses as to why these compensation. issues had not been
resobved via negotiation. See, e.g., Tr. 305. The answer provided was that contracts are in place. In
fact, the evidence clearly shows that the SDTA companies have intercoimection agreements in place
today with Verizon Wireless and with all other wireless carriers that deliver significant amounts of
traffic. Tr. 27, 79 (Clampitt); Tr. 305-306, 341-342 (Thompson); Ex. 201-231. What this means is
that the SDTA companies are today obtaining compensation under agreements for eftectively 100%
of traffic delivered to their networks by wireless carriers. In addition, if any SDTA company is
unhappy with its current contractual relationship with Verizon Wireless, it has the ability to terminate
its contract and renegotiate under the 1996 Act. Tr. 28; see, eg., Ex. 201, § 10 (providing for 60
days’ notice of termination). In light of the fact that the SDTA companics are obtaining
compensation for all wireless traffic via the negotiation process established by the 1996 Act, SDCL
49-31-110 and 49-31-111 are not necessary to allow SDTA companies to obtain such compensation.

3. SDCL 49-31-110 and 49-31-111 Tilt the Scales of Negotiations

The Intervenors do not claim that SDCL 49-31-110 and 4%-31-111 are mtended to replace the
negoliation and asbitration process, but instead claim that those provisions make it more likely that
parties would enter into agreements that would incorporate billing percentages. Tr. 345-347
{Thompson). In fact, however, the evidence reflects that the penalty provisions in SDCL 49-31-110
and 49-31-111 actually serve to make it more likely that o« CMRS provider will agree to terms that
are acceptable to the LEC. This was the testimony of Mr. Clampitt (Tr. 44) as well as Mr.

Thompson. See VZW Prop. Find,, 49,
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B. Verizon Wireless Cannot Comply with SDCL 49-31-110 and 49-31-111 as thev
are Written

At the start of trial Verizon Wireless stated that it would prove that it cannot do the two
things that SDCL 49-31-110 and 49-31-111 require, ie., provide signaling information that identifies
the jurisdiction of the traffic. and provide reports of accurate and veriflable information regarding the
number of minutes in exach jurisdictional category. Tr. 5-6. Verizon Wireless proved these facts at
trial.

1. Signaling Information

The evidence is undisputed that under current industry standards, there is no way for a carrier
to use signaling to identify whether o wireless call ts intraMTA, interMTA and infrastate, or
interMTA and interstate. VZW Prop. Find., § 23. The only signaling ficld that incorporates any
Jurisdiction or geographic information identifies Vérizon Wircless” Sioux Falls switch, which will
not tell a terminating carrier whether & call is intraMTA, interMTA and intrastate, or interMTA and
interstate. 7d. § 25. As a result, neither Verizon Wireless nor any other wireless carrier can provide
signaling information under commonly accepted industry standards that will identify the jurisdiction
of calls as required by SDCL 49-31-110 and 49-31-111,

2. Accurate and Verifiable Information

Verizon Wireless introduced evidence that it cannot today provide reports of accurate and
verifiable information that identify the amount of traffic that is intraMTA, intetMTA and intrastate,
or interMTA and interstate. See VZW Prop. Find., 1 29-39. Verizon Wireless lacks the database,
the software, and the mechanisms to accomplish this, and could never efficiently implement such a
solution for traffic delivered to a single state. Tr. 143-144. It is undisputed that South Dakota has
imposed requirements that exist nowhere else in the nation. Tr. 141, 150-151 (Harrop); Tr. 268

{Thompsen). In addition Verizon Wireless would need to use the originating cell cite to estimate the
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point where the call originated to develop the ability to provide any reports, which is not something
that is provided for in SDCL 49-31-110 and 49-31-111.

Defendants and Intervenors offered no evidence that could support a finding that Verizon
Wireless can today comply with the obligation to provide accurate and verifiable reports.

C. SDCL,_49-31-110 and 49-31-111 are Not Solutions to Alleped Problems of
Wirceless Phantom Traffic

The Defendants and Intervenors have taken the position in this case that the application of
SDCL 49-31-110 and 49-31-111 is & necessary and appropriate way to address problems related to
“phantom traffic.” See Doc. 80, p. 12. In its Summary Judgment Order, the Court suggested that
SDCL 49-31-110 and 49-31-111 might be “necessary to fix an emerging problem and fill a gap in the
intercarrier compensation rules.” Doc. 80, p. I8, Ultimately, the evidence demonstrated that SDCL
49.31-110 and 49-31-111 do nothing to facilitate the identification of wireless traffic for billing
purposes, and that no such “gap” cxists for wireléss traffic.

Mr. Thompson testified that phantom traffic is traffic for which the terminating carrier cannot
identify the originating carrier or the jurisdiction of the call. Tr. 318. The evidence shows, however,
SDCL 49-31-110 and 49-31-111 do not result in any further identification of the originating carrier
for wireless traffic and would incorrectly designate all wircless traffic as interMTA and intrastate,
As a result, SDCL 49-31-110 and 49-31-111 do not facilitate the identification or categorization of
wireless traffic.

1. LECs Can Already Identify the Carrier Originating a Wireless Call

According to Mr. Thompson, traffic for which the originating carrier is unknown is
considered phantom traffic. Tr. 318. The evidence is clear — in fact undisputed — that terminating
I.ECs can already identify the carrier originating a wireless call even in the absence of SDCL 49-31-

110 and 49-31-111.
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There are three ways for a wireless call to reach a LEC network. First, if a wireless call is
handed to a long distance carrier, the long distance carrier becomes responsible for payment of
access charges to the LEC, and no further identification is necessary. Stip. 4 23.° Sccond, if calls are
delivered indirectly using Qwest as a transit provider (as described at §22 of the Stip.), Qwest
provides records identifying the originating carrier.  Tr. 320 {Thompson). Third, wireless calls
delivered to & LEC via direct connection can be measured and identified by the LEC because all of
the minutes on that facility come from the same wircicss carrier, Tr, 321 (Thompson). None of these
three scenarios is dependant on a wireless carrier complying with SDCL 49.31.110 and 49-31-111
for identification to oceur. As a resuit, SDCL 49-31-110 and 49-31-111 do not serve a purpose or fill
a “gap” with regard to the identification of the originating carrier of wireless fraffic.

2. SDCL 49-31-110 and 49-31-111 do Net Serve to Place Wireless Traffic
Accurately in the Three Jurisdictional Categories

Under Mr. Thompson’s definition, “phantom traffic™ is also traffic for which the originating
carrier is identified, but the proper jurisdiction is unknown. Tr. 318 (Thompson). The facts at trial
prove that SDCL 49-31-110 and 49-31-111 do not serve to accurately categorize wireless traffic as
intraMTA, interMTA and intrastate, or interMTA and interstate.  This is true because commonly
accepted industry standards do not provide for the use of signaling to accomplish such categorization.
See VZW Prop. Find., 1§ 21-24. In addition, because Verizon Wireless cannot provide reports of
accurate and verifiable informition regarding the amount of traffic in each category, SDCL 49-31-
110 and 49-31-111 would categorize all traffic as interMTA and intrastate, which would result in a

dramatic mis-categorization of the vast majority of wireless traffic. 7d. 1929-39.

? This happens on a call from outside the region to South Dakota as explained by Mr. Clampitt (Tr.
24), The parties agree that a wireless carrier is not required to further identify calls that the wireless
carrier pays a long distance carrier to deliver, Tr. 319-320 {Thompson).

10
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could not be applied to intraMTA wireless traffic. See also Jowa Network Servs., Inc. v. Qwest
Corp., 385 F. Supp. 2d 830, 878, 890 (8.D. lowa 20035). The Eighth Circuit affirmed both decisions.
Rural lowa Indep. Tel. Ass'n v. Jowa Utils. Bd., 476 F.3d 572, 578 (8" Cir. 2007Y; lowa Nenvork
Servs,, Inc. v. Qwest Corp., 466 F.3d 1091, 1096-97 (8th Cir. 2006). In these cases, then, the FCC’s
MTA rule governed and superseded state law that might have otherwise applied to allow the
application of access charges as to intraMTA wireless traffic.

In Montana, wircless traffic is delivered fo small ILECs just as it is in South Dakota —
wireless carriers generally deliver calls to Qwest, which acts as a “transit carrier” and delivers the
calls to the terminating LEC, Several years ago, a group of small incumbent LECs in Montana sued
US WEST (now Qwest) claiming they were entitled to access charge payments under state law for
wireless calls transited through Qwest in this manner, 3 Rivers Tel. Coop., Inc., 2003 U.S. Dist.
LEXIS 24871. Qwest had refused to pay the rural ILECs” access rates, claiming that the FCC’s rules
and orders preempted the application of access rates to intraMTA wireless traffic. Id. at *20-21.

The Court began by analyzing the ILECs™ tariffs, and found that the tariflfs on their terms
applied to the calls in question. fd. at #*41-42. As a result, under state law, access charges would be
due. /d.at *42. The Court then analyzed the preemptive effect of the FCC’s MTA rule, and held
these tariffs were preempted by the FCC’s prohibition on charging access for intraMTA calls, /d. at
*52. Because the FCC had held that “traffic between an LEC and a CMRS provider that originates
and terminates within the same MTA is local traffic and is, therefore, not subject to terminating
access charges, but rather to reciprocal compensation,” a state could not lawfully give LECs the right
to charge access rates for these calls. /o at *65. Under 3 Rivers, Federal law preempits a state
compensilion mechanisin that subjects intraMTA wireless calls to access rales.

More recently, two small incumbent LECs in Momtana sued Verizon Wireless and Alltel
directly seeking to impose the terms of state access tariffs on wireless traffic. Ronan Tel Co., 2007

WL 433278. The Court affirmed the reasoning i the 3 Rivers case and dismissed all such claims
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because “the combination of 47 U.S.C. § 251 (k) and FCC rulings such as the 1996 First Report and
Order (In the Matter of Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, 11 FCCR 15499, FCC 96-325 (1996)) dictate the state access
tariffs are preempted by federal law,” Id. at *2,

2. SDCL 49-31-110 Unlawfully Authorizes LECs to Bill IntraMTA Traffic
at Acecess Rates

SDCL 49-31-110 contflicts with the MTA rule because it establishes circumstances under
which LECs can charge access rates for intraMTA traffic. SDCL  49-31-110 specifically provides
that if the originating carrier docs not meet the requirements set forth therein, the terminating LEC
can bill all traffic (including “local” intraMTA traffic) at access rates,

The Court should find that the FCC has prohibited the application of access rates to
iniraMTA wircless trafTie, that states are preempted fom creating exceptions to that prohibition, and
that SDCL 49-31-110 would create a state-law exception to the MTA rule. This is consistent with
FCC Rules and Orders as well as the lowa and Montana cases described above.

3. Relief Requested

Verizon Wireless requests that the Court enter an order declaring that SDCL 49-31-110 is
preempted by 47 C.F.R. § 51.701 and the FCC’s First Report & Order because it authorizes LECs to
charge access rates for CMRS calls that originate and terminate. in the same MTA; and enjoining the
Defendants from taking any action to enforce or implement the preempted provisions under SDCL

49-31-114 and 115.
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B. SDCL 49-31-110 and 49-31-111 are Preempted Because They Conflict with the
FCC’s Regulation of CMRS-LEC Compensation Under FCC Rule 2,11

1. The FCC Has Prohibited LECs Frem Billing CMRS Providers for
IntraMTA Traific Under Tariff or Absent an Agreement

In 2005 (afier Ch. 284 was enacied), the FCC issued the T-Mobile Order’ in which it
amended FCC Rule 20.11. In doing so, the FCC barred LECs from imposing conmpensation
obligations for intraMTA traffic via tariff and established that in the absence of an interconnection
agreement or @ reguest to enter into an interconnection agreement, “no compensation is owed” for the
termination of intraMTA traffic. T-Mobile Order, 9 14, fn. 57. Instead, intercarrier compensation is
due (if at all) pursuant to contract, and disputes must be resolved through the negotiation and
arbitration process established by Congress. The Court has recognized the impact of the T-Mobile
Order. Doc. 80, pp. 16, 18 (“Absent an interconnection agreement or a request for an agreement,
LECs cannot bill for call termination.”).

Because the FCC has plenary regulatory authority in these matters, conflicting state action
that stands as an obstacle to federal goals or undermines an FCC order is subject to federal
preemption. La, Pub. Serv. Conun'n, 476 1.5, at 368-69 (describing standards for preemption).
Several courts have recently relied on the T-AMobile Order to hold that state law cannot provide a
party with intercarrier compensation payments outside of the negotiation and arbitration process.
Ronan Tel. Co., 2007 WL 433278, at *4 (dismissing unjust enrichment claims that were a possible
cffort to “get around the federal regulatory scheme, including the provisions of the T-Mobile
Order™; Union Tel. Co., __ F.3d 2007 WL 2153231, at *3 (LEC cannot demand compensation
for IntraMTA traffic in the absence of an agreement following the T-Mobile Order). See also Rural

Indius. Tel. Ass'n, 476 F.3d. at 576 (“The primary import of T-Mobile was to amend an FCC rule to

1 In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket 01-92, 20
F.C.C.R. 4855, Declaratory Ruling and Report and Order (2005) (*T-Mobile Order™).
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prohibit local exchange carriers (like the RIITA’s members) from collecting payment for wireless
intraMTA calls via access charges.”).

2. Chapter 284 Authorizes LECs to Bill a CMRS Provider for IntraMTA
Traffic Under Tariff and Absent an Agreement

SDCIL 49-31-110 and 49-31-111 conflict with FCC Rule 20.11(d) and the T-Mobife Order in
two ways, First, SDCL 49-31-110 establishes conditions under which LECs are authorized to
classify intraMTA traffic as “nonlocal” traffic. Once classifled as “nonlocal,” intraMTA traffic
would then be billed pursuamt to state or federal tariffs. fd Because Verizon Wireless delivers
intraMTA and interMTA traffic to South Dakota LECs but doecs not provide the signaling
information or separate reports called for by SDCL 49-31-110, the terminating LEC would be
authorized to bill all fraffic — including intraMTA traffic — under an access tariff. /d. This conflicts
with the FCC’s prohibition on billing intraMTA traffic under taniff.

Second, SDCL 49-31-110 and 49-31-111 a_ulhorizc LECs to bill for call termination even if
the parties have no interconnection agreement and neither party has requested such an agreement.
This conflicts with the compensation regime established in the T-Mobile Order, which prohibits
LECs from billing for call termination except after requesting an agreement. T-Mobile Order, ¥ 14
fn 57 (*in the absence of a request for an interconnection agreement, no compensation is owed for
termination”).

There is an irreconcilable conflict between the authorization under SDCL 49-31-110 and 49-
31-111 for LECs to bill for intraMTA traflic under tanff and in the absence of a request for an
agrecment, and the FCC’s prohibition on doing so. This is a conflict as to when compensation is
owed, how compensation is billed, and how to achieve the goals and policies of the 1996 Act. Under
principles of preemption, this conflict must be resolved by giving effect to federal law. See Rose v.
Arkansas State Police, 479 U.S. 1, 4 (1986) (“The state statute authorizes the precise conduct that

Congress sought 1o prohibit and consequently is repugnant to the Supremacy Clause.”); see also
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Wisconsin Bell, 340 F.3d at 443 (*A conflict between state and fedeml law, even if it is not over
goals but merely over methods of achieving a common goal, is a clear case for invoking the federal
Constitution’s supremacy clause to resolve the conflict in favor of federal law...."”).
3. Relief Requested

Verizon Wireless requests that the Court enter an order declaring that SDCL 49-31-110 and
49-31-111 are preempted by 47 C.F.R. § 20.11 and the T-Mobile Order to the extent they would
allow a Scuth Dakota LEC to bill a CMRS provider under its tariffs for calis that originate and
terminate in the same MTA; declaring that SDCL 49-31-110 and 49-31-111 are preempted by 47
C.FR. § 20.11 and the T-Mobhife Order to the extent they would authorize a South Dakota LEC to
bill a CMRS provider for call termination in the absence of an interconnection agreement or request
for agreement under 47 CFR. § 20.11(e); and enjoining the Defendants from taking action to
enforee or implement the preempted provisions under SDCL 49-31-114 and 49-31-115.

C. SDCL 49-31-110 and 49-31-111 are Preempted Because they Conflict With

Procedures in 47 U.S.C. 8§ 251-252 and the FCC’s Implementing Rules and
Orders With Repard to Compensation for InterMTA Traffic

1. The FCC Has Determined That Carriers Should Negotiate Traffic
Factors Because it is Difficult to Measure InterMTA Traffic

Under the 1996 Act, parties are directed to negotiate rates and terms related to the exchange
of traffic between each party’s network. If parties are unable to reach a resolution, the state
commission is directed to arbitrate a resolution based on the standards in the 1996 Act and the FCC's
rules. 47 U.S.C. § 252(b).

When it implemented the 1996 Act and established the MTA rule, the FCC specifically
contemplated that CMRS providers would in some cases deliver both intraMTA and interMTA
traffic. First Report & Order, 9 1044, Having recognized the issue, the FCC then decided that
CMRS providers would not be required to implement measurement technology, and instead directed

that this issue be subject to negotiations between carriers:
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We recognize that, using current technology, it may be difficult for CMRS providers
to determine, in real time, which cell site a mobile customer is connected to, let alone
the customer’s specific geographic location. This could complicate the computation
of traffic flows and the applicability of transport and termination rates, given that in
certain cascs, the geographic locations of the calling party and the called party
determine whether a particular call should be compensated under transport and
termination rates established by one state or another, or under interstate or intrastate
access charges. We conclude, however, that it is not necessary for incumbent LECs
and CMRS providers to be able to ascertain geographic locations when determining
the rating for any particular call at the moment the call is connected. We conclude
that partics may calculate overall compensation amounts by extrapolating from traffic
studies and samples.

Id The FCC thus established a specific regulatory construct to address commingled

interMTA/intraMTA traffic.

2 SDCL: 49-31-110 and 49-31-111 are in Direct Conflict with Paragraph
1044 of the First Report & Order

SDCL 49-31-110 and 49-31-111 directly conflict with the FCC’s determination regarding
how carriers should address commingled interMTA and intraMTA traffic. The FCC ordered that it
was not necessary to determine the physical location of a call on a real time basis. First Keporr &
Order, § 1044, The South Dakota Legishture disagreed, mandating that a CMRS provider include
such information within signaling fields that are fransmitted as a call is being delivered. SDCL 49-
31-110. The FCC determined that parties should extrapolate from traffic samples to determine
compensation amounts. First Report & Order, § 1044, The South Dakota Lepislature deemed that
to be insufficient and instead demanded that all information be ealculated based on accurate and
verifiable information. Finally, while the FCC has made this an issue for negotiation between
carriers, the South Dakota Legislature has imposed a result that does net rely on intercarrier
negotiations under the 1996 Act. In short, the South Dakota Legislature has sought to bypass the
FCC’s decision on this very significant intercarrier compensation issue.

As described above, Verizon Wircless cannot meet the requirements of SDCL. 49-31-110 and
49-31-111, See supra, § 1Li(B). It cannot perform the required signaling (and no other wircless

carrier can), and it cannot provide the required reports of accurate and verifiable information. fd
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The State of South Dakota has created state standards and requirements that Verizon Wireless cannot
meet, and that are in direct conflict with the First Report & Order on how interMTA traffic should be
addressed. This direct conflict must be resolved through the preemption of the state requirement.

3. Relief Requested.

Verizon Wireless requests that the Court enter an order declaring that SDCL 49-31-110 and
49-31-111 are preempted because they require a CMRS provider to implement technology to
identify, measure, and report calls that are interMTA, instcad of negotiating or arbitrating total
compensation amounts; and enjoining the Defendants from taking any action to enforce or implement

the preempted provisions under SDCL 49-31-114 and 49-31-115.

D. SDCL 49-31-110 _and 49-31-111 are Preempted Because They Impermissibly
Impact the Nepotiation Process Under the 1996 Act.

1. States Cannot Interfere with Nepotiations Under the 1996 Act

The cases implementing the 1996 Act have been abundantly clear — the nepotiation and
arbitration process established by Congress is one of the fundamental characteristics of the new
federal regime for telecommunications. See, e.g., AT&ET Corp,, 525 U8, at 373; lowa Network
Servs. v. Qwext Corp., 466 F3d 1091, 1098 (8th Cir. 2006).

The seminal case addressing how state action can lawfully impact this negotiation and
arbitration process is Fisconsin Bell v, Bie. In that case the Wisconsin Commission attempted to
require a LEC to file a tariff that could be used as an aliernative way to obtain interconnection and
services. 340 TF.3d at 442-43. The Court found that action 1o be preempfed because it impermissibly
tipped the scales of negotiations:

The district court was right to hold that the state’s tariffing requirement is preempted.

The requirement has to interfere with the procedures cstablished by the federal act. It

places a thumb on the negotiating scales by requiring one of the parties to the

negotiation, the local phone company, but not the other, the would-be entrant, to state

is reservation price, so that bargaining begins from there.

Id. at 444 (ciations omitted). The Court went on to say:
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The tariff procedure short-circuits ncgotiations, making hash of the statutory
requirement that forbids requests for arbitration untif 135 days afier the local phone
company is asked to negotiate an interconnection agreement.

Id. at 445, Thus, State action that changes the result that would otherwise occur under the federal

procedures interferes with federal law and is preempted.

2. The Evidence Shows that the Penalty Provisions of SDCL 49-31-110 and
49-31-111 Would Impermissibly Tip the Scales of Negotiations

The evidence at trial demonstrated clearly that the penalty provisions of SDCL 49-31-110
and 49-31-111 have the effect of changing the dynamics of negotiations between parties as they
negotiate interconnection agreements under the (996 Act. See supra, § 1(A)(3); see also VZW
Prop. Find., 97 47-49.

The Court asked Mr. Thompson a question that gets to the heart of the problem with regard to
the impact of the penalty provisions in SDCL 49-31-110 and 49-31-111:

THE COURT: Did your clients make the decision that it was cheaper and quicker to

have the Legislature write these contracts, rather than try to negotiate and then go

before the PUC, if necessary?

THE WITNESS: None of them that I know of were looking at this as a replacement
for having a contract. It was more motivation to get the contract complete.

Tr. 347. Whether SDCL 49-31-110 and 49-31-111 *“write these contracts” or instead “motivate”
CMRS providers to reach agreements to avoid the penalty provisions, the result is one that is
different than what would otherwise accur under the rules adopted by Congress and the FCC. It is
simply not up to the state o provide incumbent LECs with a leg up in nepotiations with competitive
wireless providers. See Doc. 80, p. 13 (“Courts should be wary of interpretations that simultaneously
expand costs for competitors ... and limit burdens on incumbents .... If a cost is imposed on a
competitor, it becomes a barrier to eniry and rewards the company who previeusly benefited from
monopoly protection.”). South Dakota has interfered in the federal regime just like the Wisconsin

did with the tariff requirement in Wisconsin Bell v. Bie. The Court should find that by imposing the
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obligations in SDCL 49-31-110 and 49-31-111 the Legislature has impermissibly impacted the
negotiation and arbitration process called for by Congress and the FCC.
3. Relief Requested
Verizon Wireless requests that the Court enter an order declaring that SDCL 49-31-110 and
49-31-111 are preempied because they impermissibly impact the negotiation and arbitration process
established in the 1996 Act; and enjoining the Defendants from taking any action to enforce or
implement the preempted provisions under SDCL 49-31-114 and 49-31-115.

E. SDCYI. 49-31-118 and 49-31-111 Are Preempted Because They Repulate
Interstate Communications

1. States Have no Authority to Regulate Interstate Telecommunications

Historically, states have been responsible for regulating intrastate telecommunications
services, and the FCC was responsible for regulating jnterstate telecommunications services. Under
the Act, while states maintain seme authority over intrastate services, they remain prohibited from
extending their reach {o interstate services.

When it enacte_d 47 U.5.C. § 151, Congress assumed authority over all “interstate and foreign
commerce o communication by wire and radio.” 47 U.8.C. § 151, Congress also enacted Section
152(b), which is a savings clause that reserved to the states authority to regulate only “intrastate
communications service.” See 47 U.S.C. § 152(b). This regulatory distinction has been chforced
aggressively for decades. See fwy Broad. Co. v. dm. Tel. & Tel. Co., 391 F.2d 486, 491 (2d Cir.
1968), AT&T Commmunications of the Mountain States, Inc. v. Pub. Serv. Comm'n, 625 F. Supp.
1204, 1208 (D. Wyo. 1983) (*It is beyond dispute that iferstale lelecommunications service in
normally outside the reach of state commissions and within the exclusive jurisdiction of the FCC.™).

2. Chapter 284 Impermissibly Regulates Interstate Services
Chapter 284 plainly applies to interstate telecommunications services. SDCL 49-31.109

defines “local telecommunications traffic” to include wireless calls originating and terminating in the
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same MTA, which, by definition, would include some calls originating in the states of Minnesota,
lowa, Missouri, Wisconsin, North Dakota, Wyoming, Nebraska, and Colorado, and terminating in
South Dakota. See Stip. Attachment A, “Noenlocal telecommunications traffic” is defined to include
calls originating and terminating in different MTAs, so that tenm could inclide calls originating in
any of the Uniled States and terminating in South Dakota. SDCL 49-31-110 and 49-31-111 apply on
their terms to all “local” and “nonlocal” calls, and specifically reference the fact that these calls may
be “interstate.”

Here, the stale has imposed regulation without respecting the interstate/intrastate distinction,
and as a result, undoubtedly regulates calls that are interstate. Because the state of South Dakota has
no authority to regulate interstate services, SDCL 49-31-110 and 49-31-111 cannot be enforced as to
interstate traffic.

3. Relief Requested

Verizon Wireless requests an order declaring that SDCL 49-31-110 and 49-31-111 are
preempted because they reach interstate traffic that is subject to exclusive jurisdiction of Congress
and the FCC; and enjoining the Defendants from taking any action to enforce or implement the
preempted provisions under SDCL 49-31-114 and 49-31-115.

F. SDCL. 49-31-110 and 49-31-111 Arc Preempied Because Thev Apply Withont
Regard {o Newsotiated Terms Between Parties

Verizon Wireless sceks a declaration that SDCL 49-31-110 and 49-31-111 are preempted if
they would be read to apply even as between camrier who have entered into contracts regarding
intercarrier compensation matters. Defendants and Intervenors concede that those provisions should
not supersede items in contracts. Tr. 132, Yet, the Legislature did not enact language that would
accomplish such a result. Instead, those obligations simply apply to all carriers. Because the federal

regime for intercarrier compensation relics on the use of contracts to resolve compensation matters,
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the South Dakota Legislature’s atterpt to set traffic delivery and compensation terms outside of the
contract process is preempted.

1. The 1996 Act Requires Intercarrier Compensation Obligations To Be
Established by Contract

The federal intercarrier compensation regime relies primarily on contracts to establish terms
for intercarrier compensation within the scope of the 1996 Act. Section 252 allows parties broad
leeway to negotiate contract terms “without regard” to the standards in Section 251(b) and 251(c).
47 U.S.C. § 252(a). State commissions arc obligated to approve such negotiated terms unless they
are discriminatory or inconsistent with the public interest. 47 U.S.C. § 252(e}(2). Only where parties
fail to reach a negotiated resolution is a state commission directed to force a result. Even then, that
result becomes part of a contract — an interconnection agreement — that applies between the parties as
any other agreement would. 47 U.S.C. § 252(c)3).

Many courts have held that state action that takes these matters out of contracts and simply
impose them on all camriers undermine the federal intercarrier compensation regime and are
preempted.  Jowa Network Servs. v. Owest Corp., 466 F.3d 1091, 1098 (8th Cir. 2006) (“[Tlhe
regulatory process contemplates that an express contract will ultimately result, and for this reason the
district court did not err in dismissing INS's state law claims of unjust enrichment and implicd
contract.”y; Union Tel Co., _ F3d __, 2007 WL 2153231, at *§ (“Because {ederal law requires
parties such as Qwest and Union to set rates through interconnection agreements, 47 U.S.C, § 252,
allowing Union to recover damages under a theory of unjust enrichment or quantum meruit would
frustrate the federal regulatory mechanism.™); Wisconsin Bell, 340 F.3d at 445 (“The tariff procedure
short-circuits negotiations, making hash of the statutory requirement that forbids requests for
arbitration until 135 days afier the local phone company is asked to negotiate an interconnection

agreement.”).

=]
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2. SDCL 49-31-110 and 49-31-111 Apply Regardiess of Whether Parties
Have Countracts and are Thereby Preempted

SDCL 49-31-110 and 49-31-111 impose aflirmative obiigations on carriers and contain no
language suggesting that their duties can be contracted away. While Verizon Wireless understands
that the Defendants and Intervenors support a reading of the statute that would allow those
obligations to be overridden by contracts, the words of these provisions simply do not accomplish
such a result.  And, the Court is not allowed fo rewrite a state statute in order to save it from a
constitutional challenge. . Meat Inst. v. Barnett, 64 F. Supp, 2d 906, 915-16 {D.8.1>. 1999}. Asa
result, the Court should find that SDCL 49-31-110 and 49-31-111 impose traffic and identification
and compensation requirements on carriers without regard to parties’ contractual agreements, plainly
undermining the federal regime and violating federal law.

3. Relief Requested

Verizon Wireless requests an order declaring that SDCL 49-31-110 and 49-31-111 are
preempted because they impose traffic identification and compensation obligations on carriers
without regard to negotiated contracts that may exist; and enjoining Defendants from taking any
action to enforce or implement the preempted provisions under SDCL 49-31-114 and 49-31-115.

G. Chapter 284 is Preempted Because It Implements Intercarricr Compensation
Through a Statute Rather Than the Negotiation and Arbitration Process

1. States Have Been Given Specific Procedural Mechanisms to use to
Implement the 1996 Act

Congress gave states a specific role in implementing the intercarrier compensation provisions
of the 1996 Act. The 1996 Act directs states to review and approve negotiated agreements under 47
U.5.C. § 232(e)2)(A), and resolve open issues raised in arbitration proceedings subject to 47 U.S.C.
§ 252(e)2)XB). Procedurally, then, state authority is exercised through the negotiation and

arbitration process, not by adopting statutes of general application that apply outside of that process.
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The Ninth Circuit Court of Appeals has explained that the state’s role in implementing the
Act is limited to specific procedura] mechanisms: “It is clear from the structure of the Act, however,
that the authority granted to state regulatory commissions is confined {o the role described in § 252 ~
that of arbitrating, approving, and enforcing interconnection agreements.” Pac. Bell, 325 F.3d at
1126, Similarly, the Third Circuit has held:

Under the Act, there has been no delegation to state commissions of the power to fill

gaps in the statute through binding rulemaking .... State commissions have been

given only the power {o resolve issues in arbitration and to approve or reject

interconnection agreements, not to issue rlings having the force of law beyond the

relationship of the parties to the agreement.
MCT Telecomm. Corp., 271 F.3d at 516. The Seventh Circuit has described siates as “‘deputized’
federal regulators” as they implement the 1996 Act instead of independent actors, MCT Teleconm,
Corp. v. Jil. Bell Tel. Co., 222 F.3d 323, 344 (7th Cir. 2000). These procedural limitations are
especially important because Congress ensured that any state decisions in the negotiation and
arbitration process would be subject to review in federal court subject to federal standards.
Wisconsin Bell, 340 F.3d at 444 (noting the importance of the federal court appeal process in

determining whether the state commission order conflicts with the 1996 Act).

2. SDCL. 49-31-110 and 49-31-111 Impose Compensation Requirements
QOutside of the Negotiation and Arbitration Process

By passing a statute that establishes intercarrier compensation obligations outside of the
procedural mechanisms in the 1996 Act, the South Dakota Legislature has acted beyond its authority.
The compensation standards in SDCL 49-31-110 and 49-31-111 are intended to implement the 1996
Act, yet there are no carrier negotiations, and ne commission resolutions of open issues subject to
federal court review. The Court should find that the process of passing a statute to resolve
compensztion disputes conflicts with the state’s limited and specific role outlined by Congress in the

1996 Act. The Court should declare that the matiers addressed in SDCL 49-31-110 and 49-31-111
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must be resolved through the negotiation and arbitration process, and consistent with FCC rules and
orders as required by 47 U.S.C. § 252,
3. Requested Relief

Verizon Wireless requests the Court enter an order declaring that SDCL 49-31-110 and 49-
31-111 are preempted because they impose traffic identification and intercarrier compensation
obligations on carriers owside of the negotiation and arbitration process Congress enacted in 47
U.S.C. § 252 and the FCC’s rules; and enjoining the Defendants from taking any action to enforce or
implement the preempted provisions under SDCL 49-31-114 and 49-31-115.

CONCLUSION
For the above reasons, Verizon Wireless respectfully requests that the Court accept its

proposed Findings and Conclusions and grant its relief requested herein.

Dated: September 26, 2007 LYNN, JACKSON, SHULTZ AND LEBRUN, P.C.

I Craig A, Pliifle
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LEXSEE 2003 U.S. DIST. LEXIS 24871

3 RIVERS TELEPHONE COOPERATIVE, INC.; RANGE TELEPHONE
COOTERATIVE, INC.; BLACKFOOT TELEPRONE COOPERATIVLE, INC.;
NORTHERN TELEFPHONE COOPERATIVE, INC,; INTERBEL TELEPHONE
COOPERATIVE, INC.; CLARK FORK TELECOMMUNICATIONS, INC.;
ILINCOLN TELEPHONE COMPANY; RONAN TELEPHONE COMPANY; and
HOT SPRINGS TELEPHONE COMPANY, Plaintiffs, vs, U.5. WEST
COMMUNICATIONS, INC., Defendant.

CV 99-80-GE-CS0

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF MONTANA,
” GREAT FALLS DIVISION

2003 U.S. Dist. LEXIS 24871

August 22, 2003, Decided
Aungust 22, 2003, Filed

PRIOR HISTORY: 3 Rivers Tel Coop. Inc. v. US.
West Communs., Inc., 45 Fed, Appx. 698, 2002 U.S. App.
LEXIS 18196 (2002)

. DISPOSITION: Motions ruled upon.

CASE SUMMATRY:

PROCEDURAL POSTURR: Plaintiff Iocal exchange
carriers {LECs) filed an action against defendant long-
distance camier (LDC), seeking to recover damapes for,
inter alia, breach of tariff. The LDC moved for summary
judgment. The TECs moved for summary fudgment as to
coumts I, I, and 1. The LDC move to strike affidavits.

OVERVIEW: Count I was for breach of tariff and
switched access agreements, count I for uonjust

enrichment, and count II for estoppel. The LECs -

provided local telephone service to subscribers. The
LDC varied calls from originating LECs to terminating
LECs in the same local access mnd tfransport area
(LATA). Pror to this action, the LDC, as the designated
intra-LATA carrier for the LECs' subscribers, paid the
LECs terminating carrier access charges. The LECs
alleged that the LDC breached filed tariffs by refusing to
pay temminating carrder access charges for all
interexchange calls to the LECs for delivery to the LECS'
subscribers. The court concluded that 47 US.CS §

231(b), us implemented by the Federal Communication
Commission's 1996 Local Competition Order, preempted
the tariffs in this case to the extent that the reciprocal
compensation scheme applied to wireless service traffic
that originated and terminated in the same major trading
area (MTA), regardless of whether it flowed over the
facilies of other carriers along the way to termination.

“Thus, the LDC was mot liable for terminating access

charges on wireless traffic that both originated and
terminated in the same MTA.

OUTCOME: The LECs' motions for simmary judgment
were granted as to count I, except as to terminating
access charges on wireless traffic that originated and
terminated in the same MTA. 'The motions were denied
as moot at to counts II end IIL The LDC's motion for
summary fudgment was granted as to charges on wireless
waffic. The LDC's motions to strike were denied, except
to the extent one motion related to an individual's
supplemental affidavit.

LexisNexis(R) Headnotes

Energy & Utlities Law > Unlity Companies > Utility
Rates

[HN1] Under the filed tariff doctrine, a tariff filed with
and approved by a regulating agency forms the exclusive
source of the terms and conditions governing the

| ESHIBIT A
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provision of service of a common carrier to its
customers. A filed tariff obtains the force of law binding
the utility and i#ts costomers to its terms and may be
interpreted and enforced by a eourt in a breach of tariff
acticn.

Energy & Utlities Law > Utility Companies > Utility
Rates

Civil Procedure > Jury Trials > Provinee of Conrt &
Jury

[HN2] The construction of a tarff, inclnding the
threshold gunestion of ambiguity, ordinarily presents a
guestion of law for the court to resolve.

Energy & Utilities Leny > Usility Companies > Utility
Rates

Contracts Law > Contract Inteipretation > Ambiguities
& Contra Profereniem

[FIN3] Tariffs are considered to be contracts; thus,
geoeral principles of conmtrect law apply. Claimed
ambiguitizs or doubts as fo the meaning of a rate tariff

omyst have a substantial basis in light of the ordinary

meaning of the words used.

Constitutional Law > Supremacy Clause

[FIN4] The preemption doctrine, which derives from the
Supremacy Clauss of the United States Constitution,
U.S. Const. art. VL, cl. 2, allows federal law 1o preempt
and displace state law under certain circumstances.

Constitutional Law > Supremacy Clause
Energy & Utilities Law > Utility Companies > Utility
-Rates
[FIN5] Tariffs are as susceptible to federal preemption as
any other state law.

Civil Procedure > Preclusion & Effect of Judgments >
Law af the Case Doctrine

[HN6] Application of the law of the case doctrine
recessarily hinges on the threshold question of whether
the appellate court actually decided the operative issue. If
the appellate court does not decide an issue, there is no
law of the case. Further, an issue does not become the
Iaw of the case merely because the appellate court could
have decided it. :

Constitutional Lew > Supremacy Clanse

[FIN7] Under the Supremacy Clause, federal law can ‘

preempt state law in three ways, First, Congress may
expressly preempt state law by enacting a statute with an
explicit stalntory command that state law be displaced
(i.e, "expross' preemption). Second, Congress may
impliedly preempt state law by establishing a scheme of
federal regulation that is sufficiently comprehensive to
make reasongble the inference that Congress lefi no

room for supplementary state regulation (i.e., "field" or
"complete” preemption). Third, federal law may
impliedly preempt state law where a conflict exists
between federal and state law (ie., ‘“conflict"
preemption).

Constitutional Layw > Supremacy Clause

[HNB] Implied cooflict preemption exists where
compliance with botls federal and state regulations is a
physical impossibility, or where state law stands as an
abstacle to the accomplishment and execution of the full
purposes and objectives of Congress. Determining
whether conflict preemption exists requires courts to
imply Congress' intent fiom the staiute's stnicture and
purpose. If a statute or agency regulation does not
specifically address the issue, courls are to look to the
goals and policies of the stafute ar agency regnlation io
determine its potentially preemptive effect.

Civil Procedure > Summary Judgment > Supparting
Papers & Affidavits

(HN9] The court may grant leave to file “further
affidavits." Fed. R. Civ. P, 56(g).

Civil Procedure > Summary Judgment > Supporting
Papers & Affidavits

[AN10] Fed. R. Civ. P. 56(e) requires that supporting
and opposing affidavits shall be made on personal
Imowledge, shall set forth such facis a5 wonld he
admissible in evidence and shall show affirmatively that
the affiant is competent 1o testify to the matters stated,
therein.

COUNSEL: [*11 For 3 RIVERS TELEPHONE
COOPERATIVE, INC, RANGE TELEPHONE
COOPERATIVE, INC., BLACKFOOT TELEPHONE
COOPERATIVE, INC.,, NORTHERN TELEPHONE
COOPERATIVE, INC., INTERBEL TELEPHCNE
COOPERATIVE, INC., CLARI FORK
TELECOMMUNICATIONS, INC,, plaintiffs; William
A Bquires, ATTORNEY AT LAW, Missoula, MT,

For LINCOLN TELEPHONE COMPANY, RONAN
TELEPHONE  COMPANY, HOT  SPRINGS
TELEPHONE COMPANY, plaintiffs: Ivan C. Evilsizer,
ATTORNEY AT LAW, Helena, MT.

For U8 WEST COMMUNICATIONS, INC,
defendant - John I. Alke, HBUGHES KELLNER
SULLIVAN & ATKE, Helena, MT.

For U.8. WEST COMMUNICATIONS, INC,, counter-
claimant: Jobn L, Alke, HUGHES XELLNER
SULLIVAN & ALKE, Helena, MT.
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For 3 RIVERS TELEFHONE COOCFERATIVE, INC,,
RANGE TELEPHONE COOQPERATIVE, INC,
BLACKFOOT TELEFPHONE COOPERATIVE, INC,
NORTHERN TELEPHONE COOPERATIVE, INC,
INTERBEL TELEPHONE COOPERATIVE, INC,
CLARK FORK TELECOMMUNICATIONS, INC,
counter-defendants; ‘Wiliiam A. Squires, ATTORNEY
AT LAW, Missoula, MT.

For LINCOLN TELEPHONE COMPANY, RONAN
TELEFHONE COMPANY, HOT SPRINGS
TELEPHONE COMPANY, counter-defendant: Ivan C,
Evilsizer, ATTORNEY AT LAW, Helena, MT.

JUDGES: Carolyn S. Ostby, United State Magistrate
Judge,

OFINIONBY: Carolyn S. Osthy

OPINION:
ORDER

Plaintiffs, nine Montane independent local telephone
companies, instituted this action to recover damages for
breach of tariff and other related staze law causes of
action against Defendant T.8. West Comummications,
now Jnown as Qwest (Qwest). nl Plaintiffs generally
allege that Qwest breached filed tariffs by refusing to pay
{erminating carier sccess chargss for all interexchange
calls Qwest transported to Plaintiffs for delivery to
Plaintiffs’ telephone service subscribers. n2

nl The Court refers to Defendant as Qwest
throughout this Order.

n2 The nine Plaintiffs are divided into two
groups, The first group, represented by William
A, Squires, includes 3 Rivers Telephone
Cooperative (3 Rivers), Range Telephone
Cooperative  (Range), Blackfoot Telephone
Cooperative (Blackfoot), Northern Telephone
Cooperative (Northem), Interbel Telephone
Cooperative  (Imterbel) and Clark Fork
Telecommunications (Clark Fork). The second
group of Plaintiffs, represented by Ivan C.
Evilsizer, includes Ronan Telephone Company
{Rongn), Hot Springs Telephone Company (Hot
Springs) end Lincoln Telephone Company
(Lincoln). John Alke represeats Qwest.

[*3]
Before the Court are the following motions:

1. The motion of Ronan, Hot Springs and Lincoln for
surmnmary judgment on Counts One, Two and Three of
the Complaint; n3

2. Qwest's Motion for Symmary Judgment; nd

3, The motion of 3 Rivers, Range, Blackfoot, Northern,
Interbel and Clark Fork for summary judgment on
Counts One, Two and Three of the Complaint; n3

4, Qwest's motion o strike the affidavit of Jan Reimers;
n6 and

3. Qwest's motien to strike the supplemental affidavit of
Jan Reimers and the reply affidavit of Joan Mandeville,
n7

1n3 Court's Doc. No. 66,
14 Court's Doce. No. 73.
13 Court's Doc. No. 79.
1% Court's Doc. No. 87.
n7 Court's Doc. No. 110.

Having reviewed the record, topether with the
parties' arguments in support of their respective
positions, flie Conrt is prepared to rale.

I PROCEDURAL BACKGROUND

On February 5, 1999, Plaintiffs filed a complaint
with the Montana Public Service Commission (PSC).
The PSC dismissed the [*4] complaint for lack of
subject matter, jurisdiction. n8 On Apnl 6, 2000,
Montana's First Judicial District Cowrt affirmed the
PSC's final apency decision dismissing the complaint for
lack of subject matter jurisdiction. n9

68 In the Matter of US WEST
Communications, Inc,, Complaint by Clark Fork
Telecommunications, Inc., et al, Pertaining to
Terminating Access Charges, Montana PSC
Docket No, D99.2.26, Order No. 6185 (July 2,
1999) (attached as App. 2 to Owest’s Reply Brief
{Court's Doc. No. 109)).

0% Central Montans Communications, Inc.,
et al. v, U.8. West Communications, Inc., and the
Montana PSC, Cause No. BDV 89-551 (April 6,
2000) (attached as App. 3 to Qwest's Reply Brief
(Court's Doc. No. 109)).
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On July 8, 1998, Plaintiffs filed the instant action in

Montana's Ninth Judicial District Couwrt alleging four
‘claims; breach of tariff and switched access agreements
{Count One); unjust enrichment {Count Two); estoppel
{Count Three); and breach of the implied covenant of
good faith and [*5] fair dealing (Count Four). 010 On
Augnst 16, 1999, Qwest removed the matter to this
Court.nil

010 This claim is incorrectly designated as
"Count Five" in the Complaint and Jury Demand.

nll Court's Doc. No, 1.

On December 11, 2000, then-Magisirate Jndge
Richard F. Cebuil nl2 granted Qwest's motion for
sammary judgment. nl3 On December 13, 2000, the
Clerk of Court eniered Judgment, nl4 On Janusry 9,
2001, Plaintiffs appealed. nl15 On Angust 27, 2002, the
Ninth Cirenit Court of Appeals filed an unpublished
Memorandum reversing Judge Cebull's decision, and
remanding the matter "for further proceedings on the
interpretation and application of the [Plaintiffs'] tariffs."
nlé

nl2 Jnudpe Cebull is now a U.S. District
Court Judge.

113 Court's Doe. No. 47.
nl4 Couzt's Doc. No. 48.
n15 Court's Doc, No. 48,

116 Court's Doc. No. 57 (3 Rivers Telephone
Cooperative, Inc, e al v US West
Communications, Inc., 45 Fed Appx. 698 (9th
Cir. 2002) {unpublished)). '

[*6]

On November 12, 2002, Chief U.S. District Judge
Donald W, Molloy ordered that the case be reassigned to
the undersigned. nl7 Oa Jaouary 30, 2003, upon the
parties' consent, U.S. District Judge Sam E. Hadden
assigned fhe case to the undersigned for all purposes. nl8

117 Court's Doe. No. 59.
nl18 Court's Doc. No. 64,

On Febroary -20, 2003, the Court held a siatus
hearing at which counse]l for the partes advised the

Filed 09/26/2007 Page 4 of 23
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Court that a stay of this matter to ailow declaratory
proceedings before the Moatana PSC, as suggested by
the Ninth Circuif in its remand order, would not be
appropriate in this case. n19 Thus, on February 24, 2003,
with the parifes' agreement, the Court issued an Order
setting a brefing schedule for summary judgment
motions. .

nl9 It eppears, In any event, that & stay
pending declaratory proceedings before the
Montana PSC would be foreclosed by the PSC's
prior determination that it lacks subject matter
jurisdiction over fhis case, as well as by the
Montana state courl's affinmance of that decision.
See supra notes 8 and 9.

[*7]

1L FACTUAL BACK G_ROUND
A, Plaintiffs

Plaintiffe are rural telephone companies registered
with the Montana PSC as telecommunications carriers,
120 Plaintiffs, not being part of the original Bell gystem,
are at times referred to as "Independents.” n21 Plaintiffs
are local exchange carriers (LECs) that provide local
telephone service to their subscribers or "end users," ie.,
customers at the “ends" of telephone lines.

120 On January 1, 2003, Clark Fork, &
wholly-owned subsidiary of Blackfoot, merged
into its parent and censed operating as Clark Fork
Telecommunications. As the suceessor in interest
to Clark Fork, Blackfoot remaing a concurming
carrier, and “Telephone Company" under the
MILEC tariff (discussed fnyia), rs of Janvary 1,
2003, for the prior Clarde Fork service arems.
Piaintiffs' Statement of Uncontroverted Facts
(Court's Doc. No. 68) [hereafter Plfs' Stmt. of
U.F.J PP27 and 28; Qwest’s Statement of Genuine
Jssues (Court's Doc. No. 89) [hereafter Owest's
Stmt. of G.IJ F1.

n21 Pitfs' Stmt. of UF. P1; Qwest's Stmt. of
G.IPL

[*8]

B. Owest .

Qwest is one of the Regional Bell Operating
Companies (RBOCs) esteblished, in the 1982 antitrust

brealup of the Bell system, n22 an event generally
lmown as "Divestiture." Following Divestiture, Qwest -
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and the other RBOCs were primarily limited to providing

local exchange service, 023 and intra-local access and

transport area {intra-LATA) n24 long distance service,
125 which ie sometimes referred to as "local long
distance." n26

122 Pltf.s' Stmt. of ULF. P2; Owest's Stint. of
GIP1.

023 Thus Qwest, in addition to the ofher
services it provides, is also an LEC. Qwest's
Statement of Uncontroverted Facts (Court's Doc.
No. 76) [hereafter Qivest's Stnt. of UF.J P3.

n24 LATAs are “"geographically based
service islands created by the divestiture decree,
marldng the boundaries beyond which a Bell
company may not carry tclephone calls." Peter
W. Huber, Michael K. Kellogg & John Thome,
Federal Telecommunications Law 1374 (2d ed,,
Aspen L. & Bus. 1999} [hereafter Huber],

n25 Owest's Stmt. of UF. P3.
n26 That portion of Montaus within which

Qwest operates was split into two LATAs On

December 20, 2002, the Federal Communications
Commission (FCC) authorized Qwest to enter the
inter-LATA long distance market in Montana,
Cwest's Stmt. of UF. B3,

[*9)
C. Relationship Betiveen Plaintiffs and Qwest

Telephone calls betwesen LECs are long distance
calls that trave] over Jong distance trunk groups. Long
distance carfers provide long distance service for such
calls.

Plaintiffs and Qwest historically have .been
interconnected in Montana in that Qwest has carried calls
from originating LECs to terminating LECs in the same
LATA - calls known as intra-LATA (local long distance)
calls, Generally, when a carrier such as Qwest carries an
intra-LATA call from one LEC to another, it pays the
LEC that owns the local exchange in which the call
criginated an "originating carrier access charge," Further,

it pays the LEC thet owns the local exchange in which |

the call terminated a “terminating carrier access charge.”
These "access charges" n27 are for the use of the LECs'
local telephone networks, and for services rendered in
completing the calls on the LECS' facilities. n28

127 Plaintiffs note, and Qwest does not
dispute, that, "in the ielecommunications

industry, "carrier access charges (CAC)," "access
service," ‘"exchange actess," uand “switched
access service/charges" are used
interchangeshly." Brigf in Support of Motion for
Stmmary Judgment of Ronan, Hot Springs and
Lincoln [hereafter Ronan et al.'s Opening Brief]
at 10, n.9, In this Order, the Court also uses the
terms interchangeably. *10]

n28 Pitfs’ St of UF. P3; Owest's Stnu, of
G.I P2; Owest's St of ULF. PT,

Under applicable tariffs, n?9 Qwest purchased from
Plaintiffs Festurze Group C (FGC) access services, a
petwork configuration allowing the commingling of
traffic that may be originated by various carmers, but
which is delivered entirely by Qwest to Plaintiffs for
termination on their local networks. The FGC connection
between Plaintiffs and Qwest does not provide for the
identification of the originating catier on a call
transmitted 1o Plaintiffs by Qwest. n30

.29 The tariffs at issue herein are as follows:
(1) the Telephone Carriers of Montana (TECOM)
tariff, which was approved by the Montana PSC
on December 21, 19935, and which hes remained.
unchanged since that time; (2) the Montana
Independent Local Exchange Carriers (MILEC)
tariff, which was approved by the Montana PSC
effecive March 10, 1994, and +which had
remammed unchanged since that time; and (3) the
Ronan Telephone Company tariff (Ronan tariff),
and (4) the Hot Springs Telephone Company
tariff (Hot Springs tariff), both of which the
Montana PSC approved effective Janmary 1,
1988, and both of which have remained
unchanged in their basic service and rate
provisions since PSC approval. Plifs' Smni. of
UF. PPG-8; Owest's Stmt. of G.I P1. Also, Qwest
has never challenged the tariffs, nor sought any
amendment or change to the tariffs. Id. [¥11]

n30 Pitfs' Stme, of UF. P23; Qwest's Stmi. of
GIPL

D, Dispute in the Instant Action

For a time prior to the events giving rise to this
action, n31 Qwest, as the designated intra-L.ATA camier

for Plaintiffs' subscribers, paid Plaintiffs terminating
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carrier aceess charges. n32 During that {ime, when
Plaintiffs' subscrbers made intra-LATA. long distance
calls, Qwest was automatically the intra-LATA long
distznce carrier. Plaintiffs billed Qwest's intra-LATA
long distance charges to their subscribers, collected the
mongy for Qwest, and then charged Qwest a billing and
collection fee. n33 Plaintiffs charped Qwest originating
camrier access charges on the intra-LATA long distance
calls placed by their subscribers (as measuvred by
Plaintiffs’ call records), and charged Qwest terminating
carrier access charges for the intra-LATA long distance
calis to their subscribers based upon a ratio of
termiinating to originating mimes {known as 2 "T/OQ
ratia"}. n34

n31 Qwest characterizes this time as "prior to

the enactment of the Federal Telecommunications -

Act of 1996, Public Law 104-104, the
implementation of intra-LATA equal access
digling parity, and Qwest's withdrawal as the
designated intra-LATA carrier for [Plaintiffs], .."
Qwest's Brief in Support of Motion for Summary
Judgment [hereafier Qwest's Opening Brigf] at 3.
[*12] '

132 Id. (citing Owest'’s Stmt. of UF. PP13-
18).

133 Id. (citing Qwest's Stmt. of U.F. P15).

134 Jd. (citing Qwest's Stmt. of U.F. PP10-
11, 17-18).

Sometime later, Qwest ceased to act as designated
intra-LATA carrier for all of Plaintiffs' subscribers,
Qwest then reasoned that if it was not originating traffic
in the Plaintiffs' exchanges, its liability for terminating
carrier access charges became zero under a T/O ratio,
n35 Thus, in Jate 1998 and early 1999, Qwest notified
Plaintiffs that it would begin paying them terminating
carrier access charges only for its own customers' long
distance calls into Plaintiffs' exchange. n36 In other
words, Qwest advised Plaintiffs that it would no longer
pty termingting carrer acecess  charges  for
telecommunications traffic it delivered to Plainiiffs for
termination that did not originate from Qwest
subscribers, A short time later, Qwest stopped paying
Plaintiffs the terminating carrier access charges,
Plaintiffs’ initiation of this action foliowed. n37

n35 Id. at 3 (citng Qwest’s Stme. of UF.
P10), Plaintiffs disagree with Qwest's reasoning,

They arpue that Qwest continues fo originate toll
traffic from the Lincoln exchange, even though
Qwest is no longer the “designated intra-LLATA.
carrier," and that Lincoln continues to use a T/0
ratio to caleulate lerminating access minutes for
purposes of billing Qwest. Piifs' Sant. of GIL
PP] and 6. Plaintiffs also argue that Ronan and
Hot Springs uwsed a T/O ratic to ocalculate
terminating access minuies for billing Qwest until
October of 1999, after which they billed Qwest
based wpon actual measured minutes of
terminating traffic.. Phfs" Stat. of GI P2
Further, Plaintiffs argue that Qwest is stll
capable of originating toll traffic from an
exchangs even though it is no longer the
designated inira-LATA carrier in that exchange,
Pltfs' Stmt. of GI P6, and still is, therefore,

+ liable under the applicable tariffs for terminating
carrier access charges on all traffic it carriers 1o
Plaintiffs for termination. [¥13]

n36 Jd. (citing Owest's Stmt. of UF. P34},

n37 A development n the
. telecommunications industry ocowred during the
years immediately preceding initiation of this
action. From January of 1996 until December of
1999, Type 2 wireless fraffic in Montana
incrensed from 2.12 million minutes to 11.79
million minutes, Qwest's Stmt. of UF. P23,
During the same period, the increase in wireless
traffic being terminated in Plaintiffs' exchanges
increased from approximately 287 000 minutes of
Type 2 usage to approximately 2,900,000
minutes of Type 2 usage. Qwest's Simt, of UF,
P24, Becanse of this increase in  wireless
comununications, a significant amount of the
intra-LATA waffic carmed throngh Qwest's
facilities is wireless waffic. Owest’s Opening
Brief at 4 (citing Qwest's Stme. af UF. PP23-25;
37. ‘

Generally, Plaintiffs maintain that Qwest is liable for -
the terminating carrier access charges under filed tariffs
that povern the relationships between the parties. n38
Plaintiffy argue that Qwest iz lable for these types of
charges under the applicable tariffe regardless [*14] of
whether the traffic originates es wireline or wireless. n39

n38 Ronan el al's Opening Brief at 10-15;
Plaintiffs' Brief in Support of Motion for
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Swmmary Judgment [hereafier 3 Rivers et al's
Opening Brigf] at 7-14,

139 1.

Qwest generally maintaing, infer alia, that it is not
ligble under the filed tariffs for the terminating carrier
access charges, as they are measured by Plaintiffs,
because Plaintiffs' access tariffs do not apply to Qwest as
a transit carrier, n40 Qwest argues that the 1ariffs follow
ihe industry standard for such charges, ie., that fhe
carrier selected by the calling party pays both originating
and terminating access charges. Thus Qwest, ag a mere
transit carrier for calls, is not responsible for terminating
carrier access charges for calls that §is subscribers do not
originate, nd 1

n40 Owest's Opening Briefat § § Tand IL.
n41 Id.

[*15]

E. Judge Cebull's Decision and the Ninth Cirenit's
Remand

In granting Qwest's prior summary judgment
motion, Judpe Cebuil determined, inter alia, that federal
law, s interpreted by the FCC, relieved Qwest of any
obligation to pay terminating carrier access charges for
telecommunications fraffic that its subscribers did noi
initiate. n42 Judge Cebuli further determined that the
filed tariff doctrine (also lmown as the filed rate doctrine}
had no application because the case does not involve a
dispute about rates, n43 On appeal, the Ninth Circuit
reversed and remanded holding, infer alie, that Jndge
Cebull "erred in failing to interpret the tariffs at issue in
this case." n44

n42 Courl's Doe. No. 47,
nd3 fd.
144 Court's Doc. No. 57. .

III DISCUSSION ,
A. The Parties' Arguments

- 1. Plaintiffs

Plaintiffs cite the Ninth Circnii's remand order in
urging the Court to apply the filed tariff doctyine,
intsrpret the langnage {¥16] of the applicable tariffs and
apply that lanpuege to the facts of this case. n45

Plaintiffs predict that when the Court interprets the

- fariffs, it will become clear that they have met their

obligation of providing Qwest with terminating access
service, which involves accepting and terminating {i.e,
transmitting to local telephones) interexchange (typically
between twa cities or towns) telephone calls sent to them
Dby other telephone companies such as Qwest. n46

Plaintiffs further argue that the tariffs also impoge
upon Qwest an obligation which Qwest has failed to
meet. Specifically, Plaintiffs argue that the tariffs require
Qwest to pay them terminating access charges for the
access service that Plamiiffs provide. Plaintiffs maintain
that the tariffs require payment of access charges
tegardless of whether Qwest is the originating carrier for
a call made by one of its own subscribers, or whether the
subscriber of some other LEC originated the call, and
Qwest then fransported the traffic to Plaintiffs for
termination. Plaintiffs also argue that the tariffs require
Qwest to pay ferminating carrier acecess charges
regardless of whether the originating caerier that
transmifs the traffic [*17] to Qwest is a wireline or
wireless camier. n47 In sum, Plaintiffs maintain that
Qwest unilaterslly decided not to pay the terminating
carrier access charges required by the tariffs, and has
failed, since January of 1939, to pay Plaintiffs a larpe
portion of the reguired charges for provision of the
terminating access service, n48

45 Ronan et al's Opening Brief at 4-5; 3
Rivers et al's Opening Brief at 3-4,

146 3 Rivers et al.'s Opening Briefat 3-4,
47 Ronan et al.'s Opening Briefat 4-5.

nd8 Ronan et al'y Opening Brief at 4-5; 3
Rivers et al.'s Opening Brigfat 3-4. '

Pluintiffs advance equitable claims in the alternative
to their breach of tariff clajim. n49 First, Plaintiffs arpue
that Qwest has been unjustly enriched at their expense,
and that Qwest is, iherefore, HLable to them for
compensation for services rendered. n50 Second,
Plaintiffs argue that they are entitled to relief under the
promissory cstoppel doctrine. They argne that Qwest
promised to [*18] abide by the rates, ierms and
conditions of the appliceble tariffs, Plaintiffs relied on
Qwest's promises, their reliance was reasomable and
foreseeable and Plaintiffs suffered injury as a result of
their reliance. n31

48 Ronan et al.s Opening Brief at 16-17; 3
Rivers et al.'s Opening Brief at 14-18,
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150 Id,
151 3 Rivers et al.'s Opening Brief at 16-18.

2, Qwest

Qwest advances » markedly different interpretation
of the tariffs from that of Plaintiffs. According to Qwest,
the terifls under which Plaintiffs claim entitlement fo
terminating carrier Aceess charges  "clearly and
unequivocally apply" a prectice standard in the
telecommunications indusity lmown as Vcalling party's
nstwork pays® (CPNP). m52 CPNP, Qwest argues,
requires the originating carrier, whomever it may be, to
pay the terminating carder access charges. n53 Qwest
argues that the CPNP standard "is part of 2 national
paradigm that has existed since Divestiture," n54 and is
reflected in [*19] the tariffs' structores. 055

n52 Qwest's Opening Briefat 9.
n33 Id. at 5-7

134 Id. at 4.

n351d at7-D

For example, Qwest argues, each tariff containg a
gencral applicability provision for carrier access service
that specifies that the originating carrer is responsible
for paying the access charge, Further, Qwest maintains,
certain definitions in the tariffs indicate applicability of
the CPNP standard, and the tariffs' administrative
provisions use language that contemplates that the
originating carrier 15 responsible for both originating snd
terminating access charges. n56 Also, Qwest notes, the
Montana PSC twice has held that onder the CPNP
standard, carders that transport third-party traffic from
an originating ‘carrier to a terminating carzier have no
obligation o compensaie the terminating camier because
the call did not originate on the transporting carrier's

- facilities, n57

n56 Id, [*20]

057 Id at 5-7.

Next, Qwest arpues that the filed rate doctrine,
applied to this case, completely bars all of Plaintiffs'
claims. n58 Specifically, Qwest argues that because the
tariffs make the originating carrier responsible for
payment of both originpting and terminating carrier
access fees, Plaintiffs "are precluded from extending the
tarifT specified Hability to [Qwest] by asserting equitable
theories of relief." n39 In other words, application of the
filed rate doctring precludes applicaton of equitable
forms of relief to vary the £led tariffs’ terms.

558 Id at 10-11.
n3% Id

Finally, Qwest argues that even if the Court were to
interpret the tariffs in such a way as to make Qwest liable
for terminating access charges on traffic originated by
other carriers, federal law procempts any application of
Plaintiffs' camrier access tariffs to intra-Major Trading
Arven (MTA) n60 wireless traffic. [*21] n61 Qwest
argues that the FCC, within its comprehensive federal
jurisdiction over Comwercial Mobile Radin Service
(CMRS or "wireless service"), has adopted "reciprocal
compensation,”" which requires CMRS providers and
LECs 10 compensate each other for ferminating their
respective traffic. n62 The FCC, Qwest argues, has
prohibited LECs from charging temminating carmer
access charges for ferminating infra-MTA wireless
traffic, and has limited the LECs fo receiving only
reciprocal compensation. Thus, Qwest arpues, Plaintiffs
cannot levy terminating carrler access charges against
intra-MTA wireless traffic transported by Qwest withont
being in direct violation of the FCC prohibition. né3

160 A Major Trading Area (MTA) is the
local calling area for wireless
telecommunications providers. See 47 CF.R §
51.701(b)(2), with MTAz determined pursuant to
47 CFR § 24.202.

n61 Owest's Opening Briefat 11,
62 Id at 11-12.

né3 Id at 12-13 (citing Jmplementation of
the Local Competition Provisions of the
Telecommunications Act of 1996, Interconnection
Berween Local Carriers and Commercial Mobile
Radio Service Providers, 11 F.C.CR 15499,
First Report and Crder PP1035-1036).

[*22]
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In further support of this position, Qwest argues that
the Supremacy Clause of the U.S. Constitution supporls
the notion of preemption here beceuse allowing Plaintiffs
{0 assess terminating carrier access charges on inira-
MTA. wircless traffic iransported on Qwest's facilities
"would directly thwart the FCC prohibition against
assessing access charges on intra-MTA. wireless traffic."
n64

n64 Owest's Opening Brief at 13.

B. Interpretation of the Tariffs

In reversing Judge Cebull, the Ninth Circuit made
clear that, on remand, the Court must apply the filed
tariff doctrine and interpret the tariffs at issne. Because
the Ninth Circuit's discussion of the applicable law in
this case forms the framework for this Court's analysis,
the Couri repeats if here:

[HiN1] Under the filed tariff doctrine, a
tariff filed with aad approved by a
regulating agency forms the “exclusive
gource” of the terms and conditions
governing the provision of service of a
commen carrier to its customers. Brown v.
MCT WorldCom Network Servs,, Inc., 277
F3d 1166, 1170 {(9th Cir, 2002} {#23]
{citation and internal quotation marks
omitted); see also Am. Tel. & Telegraph
Co. v. Cemt. Office Tel, Inc, 324 US.
214, 222, 227, 141 L. Ed, 2d 222, 118 §.
Ct. 1956 (1998); Evanns v. ATE&T Corp,,
229 F.3d 837, 840 (9¢h Cir, 2000). A filed
tariff obiains the force of law binding the
utility and ils customers to its terms and
may be interpreted and enforced by a
court in a breach of tagiff action such as
this ome. Browm, 277 F.3d [171-72.
Becanse the [Plaintiffs'] tariffs form the
exclusive source of the obligations
between the [Pleintiffs] and their
customers, the digtict court erred in
analyzing the parties' obligations under -
rcc interpretations of the
Telecommunications Act of 1996, 47
USC § 251-52, without interpreting the
tariffs themselves. To interpret the tariffs
in this casc may also require further
development of the record on technology
and practices in the {elecommunications
industry, particularly as it relates to the
transmission of calls in Montana. On this
record, we therefore reverse the decision

of the district court and remand for further
proceedings on the interpretation and
application of the  [Plaintiffs'] fariffs,
[¥24] n63

n63 Court's Doc. No, 57 (3 Rivers Telephone
Cooperative, Inc, e al v US Fest
Commumications, Inc., 45 F.ed Appx. 698 (9th
Cir, 2002) (unpublished) (footnotes omitted)).

Under the Ninth Cirenit's mandate, the Court must
apply the filed tariff doctrine, Thus, the Court's first task
is to interpret the tariffs.

As noted supra, n66 the tariffs at issue ave the

© TECOM, MILEC, Ropan and Hot Springs tariffs. The

MILEC tariff was filed in 1994 in conjunction with the
purchase by Plaintiffs 3 Rivers, Range and Clark Fork of
varions mral local exchange properties from Qwest. n67
As part of the purchase, Qwest demanded that the parties
enter into Intra-LATA Switched Access Agreements, and
that the terms of those agreements be incorporated in the
MILEC teriff. n68

n66 See note 29,

67 Plifs’ Simt. of U.F. P10; Qwest's St of
G.IPL.

168 Plifs' Stmt. of UF. P11; Owest's Stmi. of
G.I Pl

[*23]

The “issuing" carriers for the TECOM and MILEC
tariffs are those Plainiiffs that by statute are subject to
full regulation by the Montzna PSC. The “concurring”
carriers under the TECOM and MILEC tariffs are those
Plaintiffs that by Montana statute are not snbject to full
repulation by the Montana PSC, but that agree to offer
intrastate access services under the terms of the tariffs.
Both the "issuing" and the "concurring" carriers are
referred 10 as the "Telephone Company” in the TECOM
and MILEC tariffs. n69% Concnrring carriers in the
TECOM tariff inclnde 3 Rivers, Range, Blackfoot,
Northern and Interbel. Lincoln is included as ap issuing
carrier in the TECOM tariff. Concurring carriers in the
MILEC tariff include 3 Rivers and Range. Clark Fork is
included as an issuing carrier in the MILEC tariff.

N&S Pltf.s’ Stmt, of ULF. P12; Owest's Stmi.
of GI P1. '
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As an initial matter, the pariies aclnowledge, and
the record reflects, that the TECOM and MILEC tariffs
are neerly identical with respect o the [*26] provisions
-relevant to determination of this digpute. n70 Further, the
parties acluowledge, and the record reflects, that the
Ronan and Hot Springs tariffs employ struciures similar
to those used in the TECOM and MILEC tariffs, The
Ronan and Hot Springs tariffs, however, do contain
certain  differences in  siyle and wording. 171
Accordingly, the Court will address the tariffs together
except as necessary {0 emphasize relevent distinctions
among the tariffs.

1n70 Owest's Opening Brief at 8-9; 3 Rivers et
al.'s Opening Brigfat 10-14,

n71 Qwest's Opening Brief at 3; Ronan et
al.'s Opening Briefat 11-15.

[HN2] "The construction of a tariff, including the
threshold question of ambiguity, ordinarily presenis a
question of law for the court to resolve n72 [HN3I]
Tariffs are considered to be coniracts; thus, peneral
principles of comtract law apply. n73 "Claimed
ambignities or doubts as to the meaning of a rate tariff
must have a substantisl basis in light of the ordinary
meaning of the words used .. [#27] " n74
Interpretation of the tariffs at issue in this action
necessarily begins with a review of their language. 573

172 Milne Truck Lines, Inc. v, Makita US4,
970 F.2d 364, 367 (9th Ci. 1993} (citations
omitted); see dlso BellSouth Telecommumnications,
Inc. v. Kervigan, 55 F. Supp. 2d 1314, 1323-24
(N.D. Florida 1999) (noting that “"the common
meaning of a tanif is a question of law."). n73
Milng, 970 F.2d at 567. n74 Id. at 368 (citations
omitied).

n75 The tariffs at issne herein are contained
in  Attachments 1o Plaintiffs' Additional
Disclosure of Contracts filed Qctober 18, 1990
(Court's Doc. No. 15). The Court hereafter will
efer to provisions of the teriffs only by reference
10 the specific tariff and its section numbers.

The TECOM and MILEC tariffs state their
applicability as follows:

1. Application of Tariff

1.1 This tarfi contains regulations, rates
and charges applicable to the provision

[*281 of Carrier Common Line, Switched
Access and Dedicated Access Services,
and other migcelluneous  services, -
hereinafter referred to as the Telephone
Company, to Customer{s). ’

The TECOM and MILEC tariffs define
"Cusiomer(s)" as follows:

2.6 Definitions

* b &

Cugtomer(s)

Any individual, partnership, association,
Jjoint-stock company, trust, corporation, or
govemmental entity or other entity which -
orders to ihe services offered under this
tariff, incloding Local  Iixchange
Carrier(s), Interexchange Carrier(s) (IC's)
and Ead User(s). |

These provisions, read together, demonstrate that the
TECOM and MILEC tariffs apply 1o services, inclnding
switched access services, that Plaintiffs provide to Qwest
as a "customer.” Nowhere in the record does Qwest
dispute that it received such services.

The TECOM and MILEC tariffs provide, in
pertinent part, the following description of swilched
ACCESS service:

6. Switched Access Service
6.1 Genernl

Switched Access Service, which is
available {o customers for their usc in
furnishing their services to end wusers,
provides a communication path between a
customer's premises and an end user's
premises. It provides [*29] for the uge of
common {erminating, swilching and
trunlding  facilities, and botk common
subscriber plant and unshared subscriber
plant (ie., WATS access lines) of the
Telephone Company. Switched Access
Service provides for the ability to
originate calls from an end user's premises
to a customer's premises. and to terminate
calls from a customer's premises to ‘and
{sic) end user's premises in the LATA
where it i provided. Specific references
to material desecribing the. elements of
Switched Access Service are provided in
6.2,
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Rates and charges for Swiiched Access
Service depend generally on its use by the
cugtomer, i1e., for MIS or WATS
services, Rates and charges for Switched
Access Service are set forth in 6.9
following. The application of rates for
Switched Access Service is described in
6.8 following.

(Emphasis added).

In deseribing fhe Switched Access Service, the
tariffs do not distnguish between those calls that
originate with an end wser from an LEC other than
Qwest, and those calls that originate with one of Qwest’s
own end users, for ulfimate access to Plaintiffs'
gxchanges for temmination. The tariffs speak of
terminating calls from a customer's (Qwest's) [*301
premises, not "a customer's end user.”

In other words, the section describes the "hand off*
of a call from an originating end uvser, be it & Qwest
subseriber or another LEC's subscriber whose call Qwest
is transporting, to Plaintiffs' exchanges for termination.
Thus, the tariffs contemplate the same access charges for
all calls Qwest transports from its premises to Plaintiffs
for termination, regardless of whether the calls originate
with one of Qwest's own end users or with the end user
of a different LEC, with Qwest only fransporting the call
to Plaintiffs for termination.

Based on the unambiprons langnage of this
provigion, the Court finds vmpersuasive Qwest's
argument that the provision "specifies that the access
customer, the party responsible for paying the access
tharge, is the originating carrier. n76 This tanff
provision's language staies only that when Qwest uses
Plaintiffs' access service io terminate access traffic from
its premises, Qwest is liable for payinp access charpes
resulting from provision of the terminating access
gervice, In short, the tariff simply does not say what
Qwest says it says. :

176 Qwest's Opening Brigfat’].

[*31]

Further, section 6.1 provides: "The application of
rates for Switched Access Service is described in 6.8
following." Section 6.8.1{C) provides: "Rates as set forth
i1 Section 6.9 apply to all Feature Group A, B, C, D and
FGATX Switched Access Minutes, and will be
sccumulated for billing on 2 monthly basis, or another
period."

Qwest has FGC access with Plaintiffs. As a matter
of practice, Qwest sends FGC access traffic to Plaintiffs'
network exchanpes via FGC trunks. According o the
tariffs, Plaintiffs must bill Qwest for this traffic on a
monthly basis under the tariffs' rates, These sections, in
this Court's opinion, further support the interpretation of
the tariff that Qwest is the customer responsible for
payment of terminating access charges.

Also, section 5.2{c) of the TECOM tariff, for
example, provides;

For Feature Group C . . . Switched Access
Service, the customer shall specify;

- The number of BEMC
[Busy Hour Minutes of
Capacity] from the
cusiomer designated
premises to the end office .

- The mnmber of trunks
desired between customer
desipneted premises and an
entry switch or Operator
Transfer Service location."

(Emphasis [*32] added).

The TECOM and MILEC tariffs elso address
measuremeni of gwitched access service, in pertinent
part, a8 folows:

6.8.4 Cuostorser traffic to end offices will
be measvred (i.e., recorded and assumed)
by the Telephone Company at end office
switches or access tandem switches,
Originating and terminating calls will be
measured (ie., recorded or assumed) by
the Telephone Company to determine the
basis for computing charpeable access
mimutes. In the event the costomer
message detail is nof available becaunse
the Telephone Company lost or damaged
tapes or incumed recording system
outages, the Telephone Company will use
an estimate,

£

(E) Feature Group C Usage Measurement

H ok g
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Terminating calls over
FGC to services other than
800, 800 or Directory
Assistance may be
measured by the Telephone
Company. For terminsting
calls over FGC to services
other than 800, 900 or
Directory Assistance, if
terminating FGC usage is
not directly measured at
the ferminating  eniry
switch, it will be imputed
from originating usage,
excluding usage from calls
to 800, 900, WATS or
Directory Assistance. A
1.0 terminating ratic will
be assumed.

The Ronan and Hot Springs [*33] tariffs confain
similar provisions in section 6.8.4. Pursnant io the
foregoing lanpuage, Plaintiffs will measure, when
possible, the terminating access traffie sent by Qwest (as
the Customer) to Plaintiffs, and that the mersurement
will form the basis for the access charges, Plaintiffs
maintain, and Qwest does not dispute, that they can and
do measure this traffic, and contimne fo bill Qwest for
terminating access traffic based on all actnal measured
minutes of fraffic sent by Qwest to Plaintiffs on FGC
trunks. Again, in this Court's opinion, the tariffs'
language further supporis an interpretation of the tariffs
that makes Qwest responsible for payinp Plaintiffs
terminating access charges.

With respect to the Ronan and Hot Springs tariffs,
the Ronan tariff states its applicability as follows:

1. Application of Tariff

1.1 This tariff contains regulations, rates
and charges applicable to the provision of
Carrier Common Line, Switched Access,
and other miscellaneonus  services,
hereinafter refemed to collectively as
services(s), provided by [Ronan] to
Interexchange Carrier(s) (hereinafter,
IC(s)), commescial mobile radio service
providers (hercinafter CMRS providers),
[#34] 1.8, West Communications, other
telecommunications carriers, and to End
User(s), when service(s) is ordered or
provided to an IC's location, a CMRS
provider's location, other
telecommunications carrier  location,
and/or to 1.8, West Communications.

The Hot Springs tarff contains similar langnage.
n77 A fair reading of this language makes clear that the
tariffs apply to services, including swiiched access
services, that Ronan and Hot Springs provide to Qwest,

n77 The Hot Springs tariff, rather than
referring to U.8, West, refers to Mountain States
Telephone and Telegraph Company (MST),
which was a wholly-owned subsidiary of U.S.
West. The parties do not appear to dispute that
MBT is now Qwest for purposes of this action.

Further, fhe Ronen and Hot Springs tariffs also
expressly imelude Qwest in  their definiion of
"Costomer(s)," 2 tenn used throughout the tariffs to
deseribe those individuals or entities that ofder or use
telecommunications services provided by Ronan and Hot
Springs, The Ronan tariff defines {*35] "Customer(s)"
as follows:

2.6 Definitions
o ok
Customer(s)

Any individual person,

partmership,  association,
cooperative,  joint-stock
company, trust,
corporation, residence,

buginess, povernment or

private entity, or other
entity, including
interexchange carrier,

CMRS provider, U.S. West
Communicatons, or other
telecommunications

carrier, that subscribes,
orders or uses the
telecommunications

garvices  provided by
{Ronan] offered under this
tariff. For purposes of this
tariff, unless the context

otherwise requires, the
terms  "Customer" and
"Subseriber"  shall  be
interchangeable.

From thig plain langnage, it is readily apparent that
Qwest, as a user of services provided by Ronan and Hot
Springs, snd as an expressly named customer in the
definition, falls within the tariffs' definition of customer.
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The Ronan and Hot Springs tariffs also include
various provisians with respect to the type of swiiched
access services at issue, as well as with respect to the
measurement and biling of such services. Fimst, the
tariffs provide that access rates apply whenever access to
the local exchange is provided for any fype of toll or
switched telecommunications {*36] services,

33 TUnderteking of [Ronan and Hot
Springs]

ko ok

(C} When access to the
local exchange is requirsd
to provide any swilched
MTS or MIS type or
WATS or WATS type
service, or enhanced
services, or amy ofher
switched
telecommunications
service utilizing [Ronan or
Hot Springs] service(s), TS
[Traffic Sensitive] Access
Service Rates and
Repulations, as set forth in
-Section 6 following will
apply... n78

n78 Plaintiffs note, and Qwest does not
dispute, that "MTS' means 'Message Telephone
Service' which is the industry name for standard
switched telephone service (long distance or woll
cails). WATS means 'Wide Area Telephone
Service' which is a variant of MTS." Ronan et
al.'s Opening Brief at 12, n.11 (citing Newton's
Telecom Dictionary, pp. 4835 and 819 (18th ed.
2002).

The "switched MTS ... service"” and "sny other
switched telecommunications services utilizing [Ronan's
or Hot Springs'] service(s)' language in this provision
must be read to include Qwest's use of [*37] Ronan's
and Hot Springs' terminating carrier access service at
issne herein. At a minimum, the plain meaning of "any
other" indicates an all-encompassing expression of the
types of services subject to the rates and regulations for
Traffic Sensitive {TS) Access Service found in section 6
of the tariff.

Next, the Ronan and Hot Springs tariffs provide, in
pertinent part, the following explanation of TS Access
Service provided by Ronan and Hot Springs:

6. Traffic Sensitive Access Service
6.1 General

Traffic Sensitive, hereinafter referred to
as TS Access Service(s) which is
available fo customers for their nsc in
furnishing their services to end users,
provides a comununication path between a
costomer's premises and an end user's
premises, It provides for the uvse of
common terminating, switching and
trunking  facilities, and  common
subscriber plants of {Ronan and Hot
Springs]. TS Access Service(s) provides
for the ability to originate calls from an
end user's premises fo a customer's
premises or to the point of interface
designated by [Ronan or Hot Springs]
with [Qwest] or ether customer or carrier
to an end user's premises. 079

179 The Ronan tariff goes on to provide:

ATl tramgport and termination of
intra-1.CA  (intra-local  calling
area) traffic that originates on
[Ronan's] network and terminates
on & CMRS provider's network,
and all iotwa-LCA traffic that
originates on a CMRS provider's
network and  terminates on
[Ronan's] network, shall also be
governed by the rates and charges
contained in this tariff.
[*38]

Thiz section of the tariffs, which is similar in that in
the TECOM and MILEC tariffs discussed supra, also
expressly describes the provision of "a communication
path betwesn a customer's premises and an end user's
premises.” The section also describes the TS Access
Service's provision of "the ability to originate calls from
an end user's premises 1o 8 customer's premdses or to the

point of interface designated by [Ronan or Hot Springs]
with JQwest] ... to an end user’s premises ...."

In describing the TS Access Serviee, these tariffs,
like the TECOM and MILEC tariffs, do not distingnish
between those calis that originate with an end user from
an LEC other than Qwest, and those calls that originate
with one of Qwest's own end users, for ultimate access to
Ronan or Hot Springe for termination. These tariffs also
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reference "an end user," not a *Qwest end user." Thus,
the tariffs contemplate the same access charges for all
calls Qwest trapsports. to Ronan or Hot Springs for
termination, regardless of whether the calls ariginate
with one of Qwest's own end users or with the cnd user
of a different LEC with Qwest merely transporting the
call to Ronan or Hot Springs for termination. [*39]

Also, the Ronan and Hot Springs tariffs further
describe the switching access service in sections 6.2 and
6.3, Those sectinns, read in conjunction with the tariff as
s whole, indicate thet Ronan and Hot Springs provide
switched access service to their customers (including
Qwaest) without making eny distinction, for purposes of
applicable rates, between calls from other LEC'
subscribers that Qwest then transporis to Ronan or Hot
Springs, and calls that originate with Qwest's subscribers.
For example, section 6.3.1(E) provides:

TS Access Service(s) switching when
used in the terminating direction may be
used to access valid telephone numbers in
the-local exchange arca of the {enminating
end office switch,

The Ronan and Hot Springs tariffs define "terminating
direction' it section 2.6 as "the use of Access Service for
the completdon of calls ffom an IC [Interexchange
Carrier] or EC [Exchanpe Carrier] premises to an End
User Premisefs]." Again, the tariff's langnage makes no
distinetion between the subseribers for whose calls
Ronan and Hot Springs provide switching service for
termination.

As noted above, Qwest urges a different
interpretation of the tariffs. In [*40] arguing that the
tariffs actually reflect the CPNP standard, Qwest directs
the Court to the definitions of "customer message" and
"end user" in the tariffs, Each tarifi contains the
following definitions:

Customer Message

A completed intrastate call originated by a
customer’s end user. A customer message

- beging when answer supervision from the
premise of the ordering customer is
received by [Plaintiff telephone company]
recording equipment indicating that the
called party has amswered. A message
ends when disconnect supervision is
received by [Plaintiff telephone company]
recording equipment from either the
premise of the ordering customer or the
customer's end user premise from which
the call originated.

End User

Anmy oustomer of an  iniTastate
telecommunications service that is not a
carrier, except that a carrier shall be
degmed to be an "end user" io the extent
that such carrier uses a
telecommmunications service for
administrative purposes, without making
such service available to others, directly
or indirectly.

Qwest arpues, with very litfle explanation, that these
definitions, together with the provisions already
discussed above, "clesly [¥41] contemplate[] that the
same carricr (the originating carrier) is responsible for
both originating and terminating access charges.”" n80
The Court does not agree.

n80 Owest's Opening Brief at 8.

First, the Court has concluded that the tariffs
lanpuage, taken as a whole, unambiguously provides that
Qwest is Hiable for terminating access charges for all
traffic, regardless of its origin, that Qwest transports to
Plaintiffs for delivery to Plaintiffs' telephone service
subseribers,

Second, the definitions that are set out above do not
help Qwest's position. The customer message definition,
when the tariffs are read in their entirety, appears in the
{ariffs to determine chargeable access mimuies, Similarly,
the definition of end user contains no language that leads
to the conclusion that it somehow reflects the presence of
a CPNP regime in the tariffs. Qwest does not state where
these terms are used in the tariffs to reflect a CPNP
regime. :

Based on the foregoing, the Court finds that the
tariffs at issue [#42] in this action are unambiguous in
that they impose upon Qwest liability for terminating
access charges for all waffic Qwest tramsports to
Plaintiffs for delivery to Plaintiffs' telephone service
subseribers.

C. Historical Practices of the Parties

The parties' historical practices also support the
conclusion that Qwest is liable for the terminating access
charges. As set forth in Section II., supra, Qwest
acknowledges that "under applicable tariffs, Qwest
purchased from Plaintiffs Feature Gronp C (FGC) access
services, a network coafiguration allowing the
commingling of traffic that may be originated by various
carriers, but which is delivered entirely by Qwest fo
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Plaintiffs for termination on their local networks, The
FGC conmectior between Plaintiffs and Qwest doss not
provide for the identification of the originating carrier on
a call transmitied to Plaintiffs by Qwest." n81

n81 Plifs' Stme. of U.F, P23; Owest's Simt, of
G.I P1.

Under this relationship, Qwest bad been paying
[*43] Plamtiffs terminating access charpes under a
terminating to orfginating (T/O) ratio. n82 It stopped
paying, however, for those calls that its snbseribers did
not originate, reasoning that if it was no longer
originating traffic in one of the Plaintiffs exchanges, its
liability for terminating access charpes became zero
under a T/0 ratio. o83 Thus, Qwest had been paying the
terminating access charges, bui stopped when the T/O
ratio billing method "collapsed.” n84

182 Owest's Opening Brigfat 3,
n83 Jd.
184 Jd.

The problem with Qwest's position is that, while the
parties at onc time used the T/O ratio method for
measuring terminating access services as permitted under
the tariffs, 085 the tariffs also permit the partes to
measure acinal minntes. n86 Disuse of the T/O ratio
method of measuring minntes did not relieve Qwest of its
obligation, under the tariffs, for paying ternminating
access charges on calls it fransported to Plaintiffs for
termination. Accordingly, no justification [*44] exigts
for Qwest's decision o stop paying terminsting nccess
charpes.

o835 See TECOM and MILEC tariffs at §
6.8.4(E). '

n86 Id.

These facts, in this Cowurt's opinion, farther
demonstrate that Qwest is lable for paying Plaintiffs
terminating carrier access charges for the provision of
access services regardless of the identity of the
originating carrier. The historical practice of the parties
alst appears fo be conmsistent with this Court's
interpretation, and Plaintiffs* apparent understanding, of
the terms of the applicable taziffs,

D. Federal Preemption

The Cowrt's foregping interpretation of the tariffs
doss not resolve fully the issue of the scope of Qwest's
linbility. Qwest argues that even if the Court determines,
as it has, that Qwest i linble under the tardffs for
terminating access charges on traffic originated by other
carriers, Qwest cannot be beld liable for such charpes
related to intra-MTA wireless traffic that it delivers to
Plaintiffs for termination. n87

187 Owest's Opening Brigfat 11,
[#45]

Qwest maintaing that Commercial Mobile Radio
Service (CMRS or "wireless .service") falls under a
different regulatory scheme than does wireline traffic.
Qwest argues that Congress, in an effort to creete a
"unified and comprehensive regulatory scheme" for
wireless traffic, vested the Federal Communications
Commission (FCC) with broad rulemaking authority
under the Communications Aet of 1934, and has enacted
laws to pgive the FCC specific authority over

interconnection between CMRS providers and other
carriers of tolecommunications service. n88

188 Id

Under this anthority, Qwest contends, the FCC has
adopted administrative rules that require CMRS
providers and LECs to compensate one another 'for
terminating their respective traffic under “reciprocal
compensation.” n89 Further, Qwest argues, "the FCC has
expressly held that [LECs] are prohibited from charging
their switched access charges for terminating intra-MTA
wireless #affic, and are limited to reciprocal
compensation.” n90

n89 Id. at 12 (citing 47 C.FR. § 20.11(b).
[+46] A

n%0 Id. at 12-13 (citing Iaplementation of
the Local Competition Provisions of the
Teleconnunications Act of 1996 Interconnection
Between Local Carriers and Commercial Mobile
Radio Service Providers, 1] F.C.C.R. 15498,
First Report and Order PP1035-1036) [hereafter
1996 Local Competition Order].
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Relying on the foregoing, Qwest ultimately argues
that federal law impliedly preempts Plaintiffs' state law
claims becavuse "allowing [Plaintiffs] to assess their
terminating access charges on intra-MTA wireless traffic
transifing Qwest's facilities would directly thwart fhe
FCC prohibition agapinst assessing access charges on
intraMTA wirelass traffic.” n91

n91 Id at13

Farther, Qwest mamnteing that Plaintiffs "cannot
argue that the wireless camders can avoid having
terminating access charges levied on their intra-MTA
wireless traffic by connecting directly to them, as the
federsl Telecommunications [*47]  Act of 1996
expressly contemplates indirect interconnections; 'Each
telecommunications carrier has the duty to interconnect
directly or indirectly with the facilities and equipment of
other telecommunications carriers." n82

192 Jd. (citing 47 U.S.C. § 251(a)(])).

Plaintiffs advance thres arguments in urging the
Court to reject Qwest's preemption argument. First,
Plaintiffs arpue that the filed tatff doctrine, whichk makes
a filed tariff the "exclusive source" of terms and
conditions governing the provision of service of a
common cartier to its customers, and which has the force
of law, prechudes a judicial challenge to the validity of a
filed tariff. n93 Plaintiffs maintain that only the regulator
with which a tariff is filed has the anthority to invalidate
it, and Qwest has failed thus far to present its preemption
argument to the proper administrative fornm. n94

093 Brief of Plaintiffs Ronan Telephone
Company, Hot Springs Telephone Company and
Lincoln Telephone Company in Support of
Plaintiffs* Motion for Summary Judgment and in
Opposition to Defendant's Motion for Summary
Judgment [hereafier Ronan et al.'s Resp. Brief] at
9-10; Plaintiffy' Brigf in Opposition ~ fo
Defendant's Motion for Swnmary Judgment
[hereafter 3 Rivers et al.'s Resp. Brigff at 18-19.
[*48] '

194 Ronan et al.'s Resp. Briefat9-10.
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Second, Plaintiffs argue that Qwest's preemption
argument is barred by the "law of the case doctrine. 185
Plaintiffs contend that Qwest, in challenging Piaintffs’
appeal to the Ninth Circuit, expressly presented its
preemption argnment o the appellate court. In reversing
Judge Cebull, remanding the case and directing the
district court to apply the fled tariff doctrine and
interpret the tariffs, Plaintiffs arpue, the Ninth Circuit
implicitly rejected Qwest's preemption argnment.
Plaintiffs argue that, had the appellate court agreed that
the FCC intra-MTA mle preempted the tariffs, it would
have simply affivmed Judge Cebull's decision, and not
remanded the matier for the district court's interpretation
of the tariffs. 0946

095 Ronan et al's Resp. Brief at 9-10; 3
Rivers et al.'s Resp. Briefat 18-19.

196 Id.

Third, Plaintiffs mainiain that, even if [*40] the
Court rejects their first two arguments, the FCC order
upon which Qwest relies in advancing its preemption
argument (7., fmplementation of the Local Competition
Provisions of the Telecommunications Aet of 1996,
Intercormection  Between  Local  Carriers  and
Commercial Mobile Radio Service Froviders, 11
F.C.CR 15499, First Report and Order PP1035-1034
fhereafter 1996 Local Competition Order]), does not
preempt state authority over LEC interconnection rates
for intra-MTA wireless-originated calls. n97 Rather,
Plaintiffs contend, infer alia, that the 1996 Local
Competition Order draws distinctions-between access
charges epplicable to long distance traffic and reciprocal
compensaton epplicable to local traffic that make the
FCC's order inapplicable to the type of traffic at issue in
this case. n98

187 Ronan et al's Resp. Brief at 12-17; 3
Rivers et al.'s Resp. Briefat 18.

n98 1d

1. Filed Tariff Doctrine

The Court finds Plaintiffs' first [*50] argument
unpersuasive. The filed tariff doctrine, in and of itsclf,
toes not whelly preclude Qwest's preemption argument,
[HN4] The preemption doctrine, which derives from the
Supremacy Clause of the United States Constitution, n99
aliows federal law to precmpt and displace sfate law
under certain circumstances. n100 As the Ninth Circuit
Court of Appeals has noted, tariffs have the force and
effect of law. n101 Thus, in the instant case, the fled




Case 3:04-cv-03014-CBK  Document 122-3

Filed 09/26/2007 Page 17 of 23

Pape 17

2003 U.S. Dist. LEXIS 24871, %

tariffs at issue in this case, which have the force and
effect of state Jaw, are subject to potential preemption by
federal law if the criterdn for preemption are prescat. The
filed tariff doctrine alone does not stave off potential
federal law preemption. :

89 US. CONST, ART. VI cl 2 ("This
Constitution, and the laws of the United States
which shall be made in pursuance thereof ... shall
be the supreme law of the land; and the judges in
every state shall be bound thereby, anything in
the Constitufion or laws of any State to the
contrary notwithstanding.").

nl00 See Ting v AT&T, 319 F.3d 1126,
1135-36 (9th Cir. 2003) and discussion fnfia.
[*51]

0101 Courts Doc. No. 57 (3 Rivers
Telephone Cooperative, Inc., et al. v. U.S. West
Communications, Inc., 45 Fed. Appx. 698 (%th
Cir. 2002) (unpublished)).

The same reasoning applies with equal force to
Plaintiffs' argument that only the regulator with which a
tariff is filed has the authority to invalidate it. For this
argument, Plaintifis rely on the Ninth Circuit's decision
in Brown v. MCI Worldcom Network Services, Ine.
1102

nlQ2 277 F.3d 1166 (9th Cir. 2002).

In Brown, as Plaintiffs correctly note, the court
reiterated that "under the filed rate doctrine, no one may
bring 2 judicial challenge to the velidity of a filed tariff"
ni03 In advancing its preemption arpument here,
however, Qwest is not challenging the validity of the
tariffs. Rather, Qwest maintains that the tariffs, with or
without & pending challenge to their validity, are subject
to federal preemption under approprate [¥#52]
circumstances.

nl03 Jd. at 1170.

Further, as noted suprg, the tariffs in this case have
the force and effect of state law. As such, [ENS5] they
are as snsceptible to federal preemption as any other state
law. Accordingly, Plaintiffs' first argiment fails. n104

2. The Law of the Case Doctrine

The Court also finds inapplicable the *law of the
case” doctring as a basis for Plaintiffs' challenge to
Qwest's preemption argwment, The Ninth Circuit has
described application of the law of the case doctrine as
follows:

The law of the case doctrine provides that
"a court is generally precluded from
reconsidering an issue that has already
been decided by the same court, or a
higher court in the identical case." U.S. w
Alexander, 106 F.3d 874, 876 (9th Cir.
1997) (internal quotation and citntion
omitted); U.S. v Miller, 822 F.2d 828,
832 (9th Cir. 1987) {"The rule is that the
mandate of an appeals court precludes the
district court on remand from [*33]
reconsidering matters which were either
expressly or implicitly disposed of upon
appeal.”). But 2 court may have discretion
to depart from the law of the case ift

1) the first decision was clearly erroneous;
2) an intervening change in the law has
oceurred; 3) the evidence on remand is
substantially different; 4) other changed
circumstences exist or 5) a manifest
injustice  would otherwise  result
Alexander, 106 F.3d at 876 (emphasis
added), A court's "failure to apply the
doctrine of the law of the case absent one
of the requisite conditions conghtutes an
abuse of discretion." Jd. (citation omitted).
n1l05

2104 The Court notes that the record
confaing ‘further support for its canclusion with
respect to this issue. In the Reply Affidavit of
Cheryl Gillespie (Court's Doc. No. 43) filed on
May 5, 2000, reference is made o a PSC matter
that involved a petiion by Ronan (represented by
Mr. Evilsizer), under 47 US.C. § 251(B)(5), for
exemption from the requirement that it enter into
a reciprocal compensation arrangement with
Montana Wireless (MW) (represented by Mr.
Squires), the wireless subsidiary of Blackibot. In
the Matter of the Petition of Ronan Telephone
Company for Suspension or Modification of
provisions of the 1996 Teleconumunications Ast,
Pursuant to 47 US.C. § 231(f) (2) and 253(b),
Mont, PSC, Docket No. D99.4.111. Exhibit § io
Ms. Gillespie's Reply Affidavit 5 MW's
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objection to Renan's preliearing memorandum. In
it, Mr. Squires siates, inter alia, that "the rating of

- [CMRS] calls as 'local' is a matter of Federal law,
not a matter of [Ronan's] tariffs. It is irrelevant
what the access tariffs provide with regard to
CMRS traffic...." Objection to Prehearing
Memorandum of Ronan Telephone Company at 2.
From this statement, it appears that at one time,
Blackfoot, through its subsidiary MW, tock a
position on the presmption issue which was
consistent with that of Qwest in the instant case,
[*54]

nl05 U.S v Cuddy, 147 F.3d 1111, 1114
(9th Cir. 19598).

However, [FING] application of the law of the case
doctrine necessarily hinges on the threshold question of
whether the appellate court actually decided the
operative issue. n106 If the appellate court does not
decide an issue, there is no law of the case. n107 Further,
an issne does not become the law of the case merely
because the appellate court could have decided it n108

ni06 CHARLES ALAN  WRIGHT,
ARTHUR R. MILLER & EDWARD H.
COOQPER, Federal Practice and Procedure vol.
1BB, § 4478, 649 (2d ed,, West Group 2002)
("Actual decision of an issue iz required to
estahlish the law of the case. Law of the case
does not reach a matier that was not decided.")
(citations omifted).

1107 U8 v, Standard, 207 F.3d4 1136, 1139
{9th Cir. 2000).

nl08 See, e.g., Field v. Mans, 137 F.3d 33,
40-42 (1st Cir. 1998).

[*55]

In remanding, the Ninth Circuit did not decide,
gither explicitly or implicily, " Qwest's preempticn
argument, nl09 I may be true, as Plaintiffs arpue, that
Qwest raised the preemption issue during proceedings on
appeal. The Ninth Circuit, however, declined to address
the issue, opiing instead to remand the matter to the
district court for interpretation of the tariffs and possible
"further development of the record." n110

1109 Seze generally Court's Doc. No. 64,

nll0 4.

The Ninth Circuit did pot mention federa)
preemption and, in fact, signaled 1o this Counrt that the
issue remained open when it suggested in a footnote that
a stay may be appropriste to allow pursnit of a
declaratory ruling from the Montana PSC, In discussing
the PRC's possible authority and expertise in the matter;
the Ninth Circuit noted that the PSC might "issue a
declaratory ruling with regard to . . . whether a tariff,
interpreted to require payment for such calls, is just and
reasonable in Hght of the FCC's interpretation {*56] of
federal law." nl1l In sum, because the Ninth Circuit did
not decide the preemption issue, and instead suggested
that the Montana PSC might want to address it, no law of
the case exists that would prechade Qwest from making
its presmption argement here,” n112 '

nlllid, n2.

nll2 The Court is mindful that Plaintiffs'
opposition to Qwest's preemption argument could
be construed as a collateral attack upon an FCC
order which, under the Hobbs Act, 28 US.C §
2342, must be brought in a federal court of
appeals. It is this Court's opinion, however, that
the parties here are not asking the Court to
determine the validity of the FCC's order. Rather,
they are asking it to interpret the FCC's order.
Thus, the Hobbs Act does not apply. See Pacific
Bell v. Pac-West Telecomm, Inc., 325 F.3d 1114,
1125 (9th Cir. 2003).

3. Preemption

With respect to the preemption doctring, the Ninth
Circuit Court of Appeals recently reiterated thai [HN7]
under the Supremacy Clawse, [*57) federal law can
preempt state law in three ways. nl13 First, Congress
may expressly preempt state law by enacting a statute
with an explicit statufory command that staie law be
displaced (ie, "express" preemption).” nll4 Second,
Congress may impliedly preempt state law by
establishing "a scheme of federal regulation fthat] is
sufficiently comprehensive to make reasonable the
inference that Congress 'left no room' for supplementary
state regulation" (i.e, “f1eld" or "complete” preemption).
n115 Third, federal Jaw may impliedly preempt state law
where a conflict exists between federal and state law
{ie., "conflict" preemption}. n116

nl13 Ting, 319 F.3d at 1135-36.
1114 Id. (citations omitted).
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nll5 [d. (citations omitted).
' n116 Jd. (citations omitted).

The FCC order nl117 up on which Qwest relies does
not contain presmptive text, so express presmpiion is not
present here. Similarly, field preemption does not appear
to be an issue here. Qwest [*58] mneither argues that
federal law occupies the field, nor directs the Court 1o
eny relsvant anthority that so supgests. Further, it is
beyond dispute that state law and regulatory agencies
refain  significant rwoles in  telecommunications
regulation." nl118 Thus, Qwest’s preemption argument
epperrs to foons  exclusively on implied conflict
preemption. n119

1117 The phrase "laws of the United States”
in the Supremacy Clause includes regulations
lawfully promulgated by {ederal agencics
pursuant to their congressionally-delegated
authority. See City of New Yorkw, FCC, 486 U.S.
57, 64, 100 L. Ed. 2d 48, 108 S. Ct. 1637 {1988},
International Ass'n  of Independent Tanker
Owners v, Locke, 159 F.3d 1220, 1226 (9th Cir.
1988). There is no dispute in this action that the
Federal Comnmnications Commission (FCC) is a
federal agency with congressionally-delegated
authority to lawfully promulgate repulations with
respect to the telecommunications industry.

1118 Ting, 319 F.3d at 1138-37 (discussing
siate law's governance of formation of consamer
long-distance contracts and detariffing's effect of
creating a larger role for state law in the
telecommunications industry as reasons "o
preclude a finding that Conpress intended to
completely occupy the field"}, [*55]

nll9 Qwest's Opening Brief at 13 (MIn this
case, allowing [Plaintiffs] 1o assess their
terminating access charges on intraMTA wireless
traffic transiting Qwest's facilities would directly
thwart the FCC prohibition against eassessing
access charges on intraMTA wireless traffic.”).

[FIN8] Implied conflict preemption exists where
"gompliance with both federal and state regulations is a
physical impossibility," or where state law "stands ag an
obstacle to the sccomplishment and execution of the full
purposes and.objectives of Congress." 1120 Determining
whether conflict preemption exists requires courts "to
imply Congtess' infent from the statute's striucture and

purpose." n121 If a statuts or agency regulation does not
specifically address the issue, courts are to "lock fo 'the
goals and policies of the {statute or agency regulation}™
to detenmine its polentially preemptive effect. n122

nl20 Ting, 319 F.3d at 1136 (citations
omitted).

ni2l.Jd at 1135-36 (cilations omitted). [*60]

1122 Id. (citations omitted).

Congress passed the Telecommunications Act of
1996 {the Act, which is codified at «7 US.C. § § 151-
613) in Februnary of 1996. The Act was intended to
stimulate competiion in the local and long distance
telephone markets. n123 As part of the statutory scheme
relevant to this case, the Act required all LECs to
"establish reciprocal compensation arrangements for the
transport and termination of telecommunications.” n124

1123 AT&T Corp. v. Towa Utils. Bd., 525
U.S. 366, 371, 142 L. Bd. 24 834, 119 8. Ct, 721
(1999); Pacific Bell, 325 F.3d at 1117-18.

nl24 47 US.C §  231{5)(5). Rules
applicable to  telecommunications  farther
eimphasized  the  reciprocal  compensation
arrangement between LECs and CMRS carriers
as follows:

{b) Local exchange carriers and
commercial mobile radio service
providers  shall comply with
principles of muinal
compensation.

(1) A local exchange carrier shall
pay teasonable compensation to &
commercial mobile radio service
provider in . conpection with
terminating traffic that originates
on facilities of the local exchange
cayTier.

(2) A commercial mobile radio
service  provider  shall  pay
reasonable compensation fo a local
exchange carrier in connection
with terminating traffic  that
originates on the facilities of the
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commercial mobile radio service
provider.

47 CFR. § 20.11().

[*61]

The Act's complexity prompted the FCC to create an
order directing implementation of the Act. nl25 In the
1996 Local Competition Order, the FCC addressed the
billing of those calls that a CMRS provider delivers to an
LEC for termination in those instances in which the call
both originates and terminates in the same MTA. nl26
The parties dizsagree about the interpretation of the FCC's
order. The Court addresses the operative poragraphs of
the order in turn.

nl25 1996 Local Competition Order, supra.
nl26 Id. at PP 1035-1045.

First, in paragraph 1033, the FCC discussed the
disaction between "“{ransport and termination" and
"access." The FCC noted that transport and termination
of traffie, regardless of the location of its origination,
implicates the same network finetions. The FCC
concluded, however, that a legal distinction remains
between {ransport and termination of local traffic, and
access services for long distance traffic. The FCC further
emphasized that local traffic [*62] falls under the
reciprocal compensation scheme, while termination of
interstate and intrastate long-distance traffic is subject to
access charges. These conclusions raised the question of
what type of traffic is considered "local® and what is not.
In the order's next three paragraphs, the FCC sought to
answer that question.

In paragraph 1034, the FCC reaffirmed its stance in
paragraph 1033, and concluded that the reciprocal
compensation scheme applies only to traffic that
originates and terminates iz a “local area.” The FCC in
paragraph 1034 also discussed the historical application
of pecess charges, which iavolved three carmiers
collsborating to complete 2 "long distance” call. The
FCC contrasted those types of calls with those calls
subject to the reciprocal compensation scheme in which
two carriers work together to complete a "local call."

Next, paragraph 1035 provides, in pertinent part;

1035. With the exception of traffic to or
from a CMRS network, state commissions
have the authority to determine what
geographic ateas should be considered
"ocel areas" for the purpose of applying
reciprocal compensation obligations under

section 25](b)(5), vonsistent with the state
[*63] commissions' historical practice of
defining local service areas for wireline
LECs. Traffic originating or terminating

- outside of the applicable local area would
be subject to interstate and inirasiate
access charges. .. . 1127

1127 I4. at P 1035 (emphasis added).

In paragraph 1035, the FCC announced that state
commissions are vested with the awthority to determine
what geographic areas are to be considered "local areas"
for pumposes of applying section 251(b)(5)'s recipracal
compensation obligations. However, paragraph 1035
specifically excepts from the state commission's
authority “"traffic to or fiom a CMRS [wireless]
network." For that type of traffic, the FCC reserved for
itself in paragraph 1036 the exclusive authority to define
local services areas for traffic fo or from CMRS
networks.

In paragraph 1036, the FCC stated:

1036. On the other hand, in light of this
Commission's exclusive auvthozity to
define the authorized license areas of
wirzless carriers, we will define the local
{*64] service area for calls to or from a
CMRS network for the purposes of
applying reciprocal compensation
obligations under section 251(B)(5).
Different types of wireless carriers have
different  FCC-authorized — licensed
territories, the largest of which is the
"Major Trading Area® (MTA). Becauss
wireless licensed territories are federally
authorized, and vary in size, we conclide
that the largest FCC-authorized wireless
license territory (i.e., MTA) serves as the
most appropriate definition for local
pervice area for CMRS traffic for
purposes of reciprocal compensation
under section 231(L)(5} as it avoids
creafing  artificial distinctions  between
CMRS providers, Accardingly, traffic o
or from a CMRS network that originates
and terminates within the same MTA is
subject to transport and termination rates
under section 251(b) (5}, rather than
interstate and intrastate access charges.
nl28
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nl28 Id st P 1036 (emphasis added)

{footnotes omitted),

It iz Qwest's position that the forepoing provisions
[*65] from the 1996 Local Compefition Order
specifically provide that traffic between an LEC and a
CMRS provider that originates and terminates within the
same MTA is local traffic and is, thersfore, not subject to
terminating acsess charges, but rmather fo reciprocal
compensation. The Court aprees.

Peragraph 1036 expressiy states that the FCC, for
purposes of applying section 231{B)(3)'s rteciprocal
compensation obligations, defines the local service area
for calls to or from a CMRS network as the Major
Trading Area (MTA). In other words, {raffic that both
originates and terminates in the same MTA is congidered

Mocal," and thus "subject to trapsport and termination

rates wnder section 251(b)(5) [reciprocal compensation],
rather than interstate or intrastate access charges.” The
FCC's order makes no distinction, with respect to CMRS
traffic thet eriginates and terminates in the same MTA,
between traffic that flows between two carriers or among
three or more carmiers before termination. This traffic is
all "local" fraffic subject to the reciprocal compensation
scheme. n128

nl28 In Jowa Network Services, Inmc. v
Chwast Corp., 2002 ULS. Dist. LEXIS 19830, 2002
WL 312856324 (8.D. Iowa Oct. 9, 2002), the court
rejected Jowa LECs' claim that Qwest owed
access charpes for intra-MTA wireless calls. The
court held that such claims were precluded by the
Towa Utilities Board's prior decision that "the
FCC had previously deemed intraMTA traffic as
being local, and, therefors, access charges could
not apply.” 2002 U.S. Dist. LEXIS 19830, 2002
WL 31296324, %§.

[*66]

This conclusion is further bolstered by language in
paragraph 1043 of the 1996 Local Competition Order,
which provides, in relevant part:

1043. As noted above, CMRS providers'
license areas are esieblished under
federal, rules, and in many cases are
Iarger than the local exchange service
areas that state commissions have
csiablished for incumbent LECS' loeal
service areas. We reiterate that traffic
between an incumbent LEC and 8 CMRS
network that originates and terminates
within the same MTA (defined based on

the parties' locations at the beginning of
the call) is subject to transport and
termination rates vnder section 251(B)5),
rather than intersiate or infrastate access
charges. Under our existing practice, most
traffic between LECs and CMRS
providers is not subject to Iinterstate
access charges unless it is carried by an
IHC, with the exception of certain
interstate interexchange serviee provided
by CMRS canjers, such =8 some
"roaming" traffic thaf {ransits incumbent
LECs switching facilities, which is
subject to interstate access charges. Based
on our authorty under section 251(g) to
preserve the current inferstate access
charpe regime, we conclude that the [*67]
new iransport amd termination rules
" should be applied to LECs and CMRS
providers so that CMRS providers
goniinne mot to pay inlersiate Aaccess
charges for traffic that currently iz not
subject to such charges, and are assessed
such charges for traffic that 15 cwrently
subject to interstate access charges. n130

0130 Jd at P 1043 {emphasis added)
(footnotes omitted).

In this Courst's opinion, the underlined text further
supports the conclusion that traffic between an LEC and
CMRS network that originates and terminates in the
same MTA is local and, therefore, subject to reciprocal
compansation rather than acesss charges. The FCC order
makes no distinction between such traffic and traffic that
flows between a CMRS carrier and LEC in the same
MTA that also happens to transit another carrier's
facilities prior to termination. ‘

Further, the Court is not persuaded by Plamtiffs'
argument that the last semtence of paragraph 1043
"carved out an exception" "that preserves the access
charge system for wireless [*68)] calls that were subject
to access charges prior to the 1996 Act (such as the calls
at issue). ni31 The referenced langusge in the last
sentence of paragraph 1043 pertains to “interstate access
charges" and does not specifically reference "local® calls,
ie, CMRS traffic that originates and terminates in the
same MTA, as defined in paragraphs 1035 and 1036, In
other words, the Court does not find these provisions
inconsistent.

1131 Ronan et al.'s Resp. Brief at 15,
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Based on the foregoing discussion, the Court
concludes that 47 U.S.C. § 251(b}, as implemented by
the FCC's 1996 Local Competition Order, preempts the
tariffs in this case fo the extent that the reciprocal
compensation scheme applies to CMRS traffic that
originates and terminates in the same MTA, regardless of
whether it flows over the facilities of other carriers slong
the way to termination. Accordingly, Qwest is not liable
to Plaintiffs for terminating access charges on CMRS
{wireless) traffic that both originates [¥*69]  and
terminates in the same MTA. n132

n132 ‘The Court i5 mindful that, because
FGC treffic is commingled, Plaintiffs cannot
identify what portion of Qwest incoming traffic is
CMRS originated. Nonetheless, in deciding the
issues raised by the pending motions, the Court is
constrained to interpret and apply governing laws
and regulations as they currently exist.

IV. MOTIONS 10 STRIKE AFFIDAVITS

Qwest's Motion to Strilke Affidevit of Jan Reimers
will be denied. As the Plaintiffs note, the Ninth Circuit
contemplated that the District Court may need to
consider  technology and  practice in  the
telecommunications industry. =133 The Reimers
affidavit does contein such information. Mr. Reimer's
legal conclusions are given no weight by this Court.

nl33 See  Plaintiffs Brigf Opposing
Defendant's Motion to Strike the Affidavit of Jan
Reimers at 4.

[*70]

Qwest's Motion to Strike the Affidavit of Joan
Mandeville {Qwest's motion asks the Court to strike Ms.
Mandeville's Reply Affidavit) also will be denied.
Although the better practice is clear compliance with
Local Rule 56.1(d), the parties recognize that [FIN9] the
Court may grant leave to file "further affidaviis" [see
Fed. R. Civ. P. 56(g}] and it hereby does so.

Qwest's motion to strike to .the Supplemental
Affidavit of Jan Reimers will be granted. Fed. R Civ. P,
J6(e) [HN10] requires that supporting and opposing
affidavits "shall be made on personal Imowledge, shall
set forth sueh facts as would be admissible iv evidence
ond chall show affirmatively that the affiant is competent
to testify to the matiers stated. therein.” Raimer's
supplemental affidavit fails to mest thess standards. He
repeatedly purporis to instruct the Cowrt on what

evidence is relevant. nl34 He opines on the legal
obligations of the parfies. nl33 He speculates on what
another affiant "knows." n136 And, he offers his opinion
on the veracity of another affiant, n137 His supplemental
affidavit is not helpful to the Court in understanding
[*71] the facts. n138

nl134 Reimer's Supp. Aff at PP 7, 9, 10, 11
and 14.

1135 Jd, at PP 8, 10 and 12,
1136 Id, at P 13.
nl37 Id, atPP 7 and 14.

nl38 See Fed R Evid 702, see also
Kostelecky v. NL Acme Tools, 837 F.2d 828, 830
(8th Cir 1985) (cited with approval in Fireman's
Fund Ins. Co. v, Alaskan Pride Partnership, 106
F.3d 1465, 1468 (9th Cir. 1997)); CHARLES
ALAN WRIGHT, ARTHUR R. MILLER &
MARY EAY KANE, Federal Practice and
Procedure vol. 10B, § 2738, 345-57 {3d ed,,
West Group 1998).

V. CONCLUSION
Based on the foregoing,
IT IS ORDERED that:

1. The motion n139 of Ronan, Hot Springs and Lincoln
for summary judgment on Count One is GRANTED in
part, and DENIED in part, as set forth herein. The
motion for summary judgment, as it relates to Counts
Two and Three of the Complaint, is DENIED as MOOQT
in light of the Court's ruling on Count One;

2. Qwest's [%72] Motion n140 for Summary Fudgment is
GRANTED in part, and DENIED in part, as set forth
berein; ni41

3. The motion nl42 of 3 Rivers, Range, Blackibot,
Northern, Interbel and Clark Fork for summary judgment
oi Count One is GRANTED in part, and DENIED in
part, as set forth herein. The motion for summary
judgment, as it relates to Conats Two and Three of the
Complaint, is DENIED as MOOT in light of the Court's
muling on Count Cne;

4. Qwests Motion nl43 to Strike Affidavii of Jan
Reimers is DENIED;

5. Qwest's Motien' nl44 to Strike Affidavits of Jan
Reimers and Joan Mandeville is GRANTED to the
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extent it relates to Mr. Reimer's supplementa} affidavit,
and DENIED to the extent it relates to Ms, Mandeville's
reply affidavit,

1130 Court's Doc. No. 66.
ni40 Court's Doc. Na. 73,

-nl4l Qwests motion seeks summary
judgment on all of Plaintiffs' claims. Qwest did
not argue the basis for its motion with respect to
Connt Four of the Complaint. Accordingly,
"Qwest's motion for summary judgment is
DENIED to the extent it relates to Count Four.

1142 Court's Doc. No. 79.
1143 Court's Doc. No. 87, [*¥73]

nid44 Court's Doc. No. 110.

IT IS FURTHER ORDERED that lead tdal
counsel for each party shall agpear in the chambers of
the undersigned, Room 210, Federal Building, 215 1st
Avenne North, Great Falls, Montana, at 2:00 pm,
September 30, 2003, for the purpose of participating in &

scheduling conference. The conference is intended to
develop & case-specific plan for remaining discovery,
and to prepare a schedule for disposition of the issue
remaining in the case.

Lesd counsel for all parties shall confer to consider
matters listed in Fed. R Civ. P. 26(f on or before
September 15, 2003. The parties shall jointly file with
the Court a written report ontlining the discovery plan
formulated at the conference on or before September 23,
2003.

The parties will design the discovery plan to require
disclosure of all experts. Expert disclosures must comply
with Fed R Chv. P. 26(a)(2}(B) on or before the
deadline for disclospre. Discovery shall close thirty (30)
to sixty (60) days after the deadline [#74] for disclosure
of Defendant's experts. The parties should propose a date
certain for the close of discovery.

The Clerk of Court is directed to notify the parties
forthwith of the making of this Order.

DATED this 22nd day of this Angnst, 2003,
Carolyn S. Ostby
United States Magistrate Judge
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Usnited States District Court,DD. Montana, -
RONAN TELEPHONE COMPANY, a Montana
corporation, and Hots Springs Telephone Company,
Plaintiff,

.V
ALLTEL COMMUNICATIONS, INC,, Gold Creek
Cellular of Montana Limited Partmership, d/b/a
Verizon Wireless, Verizon Wireless (VAW), LLC,
Western Wireless, LI.C, and WWC Paging
Corporation, Defendants.
No. CV 06-99-MIDWNM.

" Feh. 2, 2007.

Ivan C. Bvilsizer, Evilsizer Law Office, Helena, MT,
for Plaintiff,

Andrew M. Carlson, Bogps & Morgan, P.A.,
Minneapolis, MN, Philip R. Schenkenberp, Briggs &
Morgan, St Paul, MN, Stanley T. Kaleczye,
Browning Kaleczyc Berry & Hoven, Helena, MT, for
Defendants,

ORDER
MOLLOY, Chiefl.

1. Introduction

*1 United States Magistrate Judge Jeremish C. Lynch
entered his Findings and Recommendation in this
matter on December 4, 2006. Plaintiffs filed
objections and are therefore entitled to de novo
review of the record. 28 U.S.C. § 636(bY1). The
Parties are familiar with the factnal and procedural
background so they will be recited only as necessary.
After de novo review 1 agrze, one exception noted
herein, * with  Judge Lynel's comclusion that
Defendants' partial motion to dismiss pursuant fo

Rule 12(b)(6) of the Federal Rules of Civil Procedure
should be pranted in part and depied in part,

II. Analysis

A, The Standard of Review for a Motion to Dismiss.

Filed 09/26/2007 Page 1 of 4

Page 1

#*1 Under Rule 12(bY(6) a complaint should not be
dismissed unless it appeass beyond doubt that
plaintiff can prove no set of facts in support of his
claim that would entitle him to relief. Tannmer w
Heise, 879 F.2d 572, 576 {9th Cir.1989); Conlev v.
Gibson, 355 U.S. 41, 45-46, 78 S5.Ct 99, 2 1. Ed.ad
80 (1957). The court must accept all allegations of
material fact ag true, Hospital Bldg. Cg. v. Rex
Hospiial Trustees, 4235 U1.8. 738, 740, 96 S.Ct. 1848,

48 L.Ed.2d 338 (1976), and construe the pleading in

the light most favorable to the nonmoving party.
Tanner, 879 F.2d at 376. A complaint should not be
dismissed if it states a claim under any legal theory,
even if the plainiff relies on a different legal theory.”
Huaddock v. Board of Dental Examiners of California

177 F.28 462, 464 (9th Cir. 1983).

*1 Nonetheless, dismissal can still be granted if there
i a lack of a cognigable legal theory or if there is an
absence of ficis alleged umnder a cognizable lepal
theory. Roherison v, Dean Witter Revnolds, Inc., 749
F.2d 530, 553-34 (9th Cir.1984). Additionally, the
Court is not required to accept legal conclusions cast
in the fom of factual allegations if those conclusions
cannot reasonably be drawn fom the facts alleged.
Clege v. Cult Awareness Network, 18 F.3d 7572, 734-
55 (9th Cir.1994) (citing Papasan v, Allain, 478 U.S.
265. 286, 106 S.Ct. 2932, 92 1. Ed.2d 209, (1986)).

B. Plamiiffs* State Access Tariff Claims Fail.

*1 Judge Lynch correctly recognized that Counts 1
throngh 8, Plaintiffs' breach of contract claims
predicated upon state access tariff disputes, should be
dismissed to the extent they are based upon state
access tariffs becanse federal law preempts them.

*1 The case here presents the question of how io
resolve the application of federal and state anthority
concerning fees betwezen ieclephone networks of

- varying size and capebilities. Plaintiffs, Jocal

exchange carriers, are seeking 1o assess state access
tariffs on the Defendants who are -wireless
telecommunication operations, otherwise known as
commercial mebile radio services (“CMRS™), for use
of the Plaintiffy’ facilities to conpect with wireline
customers within Montana, ™! The disputed traffic is
wirzless traffic that occurs within the single major
trading area (“MTA'™ thst encompasses all of

: i
© 2007 Thomson/West. No Claim to Orig. U.S. Govt, Works, - EXHIBIT B
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Montana and portions of the surrounding states. {By
definition, all wireless calls that ocour within a major
trading area are local calls).

FIN1. Qwest, 2 non-party, is the intermedisry
that routes Defendants' wireless taffic into
Plaintiffs’ facilities.

*2 The basic tenets of preemption are not contested.
Throngh  Article VI of the Copstitution the
Supremacy Clause provides that federal law can
presmpt staie law by express preemption, fleld
preemption, or conflict preemption. Ting v AT £ T
319 B3d 1126, 1135 (9th Cir.2003) (citation
cmitted). Conilict preemption applics here. The
Ninth Circuit addressed conflict preemption in Ting:
“[clonflict preemption is found where compliance
with both federal and siate regulations is a physical
impossibility, or where state law stands as an obstacle
- to the- accomplislunent and execution -of the-full
purposes and objectives of Conpress. Id. at 1136
(citntion and internal quotation marks omitted).
Contrary to Plaintiffs’ objections, state access tariffs
cannot be applied here where they would contradict
federal law apd rulings by the Federal
Communications Commission (*FCC™).

*2 The combination of 47 U.S.C. § 251(b) and FCC
mulings such as the 1996 First Report and Order (In
the Matter of Implementation _of the Local
Competition Provisions_of the Telecommunications
- det of 1996, 11 FCCR. 15499, FCC 96-325 {1996))
dictate thai the siate access tariffs are preempted by
federal law. Section 251(b)(5), Reciprocal
compensation, mandates “the duty to establish
reciprocal compensation arrangements for the
trangport and terminstion of telecommunications.”
Paragraph 1036 of the First Report and Order
concludes, *“[a]ecordingly, traffic to or from a CMRS
netwark that originates and terminates within the
same MTA is subject to transport and termination
rates under section 251{b)(5), rather than interstate
and Intrastate access charges.” As Judge Lynch
- found, Plaintiffs wrongly contend that the provisions
of gection 251(b)(5) and paragraph 1036 do not bar
them from applying state access tariffs,

*2 The courts have cmbraced federal preemption
through the FCC in situations soch as this. In AT £ T
Corp. v. Iowa Utilities Board, the United States
Supreme Court recognized the FCC's authority, as set
forth by Congrass though the Telecommunications
Act of 1996, PubL. 104-104. 110 Stat. 56, which
empowersd the FCC to regulate infrastate traffic

Papge 2

through section 251(Db). 525 1.8, 366. 378-80, 119
S.Ct._721. 142 1.Bd42d 835 (1999) (addressing
arpnments by local exchange camdiers and state
commissions against preemption).

*2 Qther courts across the country have followed suit
and specifically applied this preemptive power to the
authorities at hand. See 3 Rivers Telephone
Coogperative, Inc. v. U8, West Communications. ne.,

2003 WL 24249671, *16-17 (D.Mont.2003) (Tudge
Ostby found federal preemption conceming =

wireless provider operating within a major trading
area); Alma Telephone Co. v, Pub, Serv. Commission
of Missouri, 183 S.W.3d 575, 577-78 (Mo.2006)
(acknowledging that the 1996 First Report and
Order, working in conjunction with gection
251(bY(1), imposes tariffs for wireless calls within a
major trading area (local calls)); Jowa Nenwork
Services, Inc. v Owest Corp., 466 F.3d 1091, 1096-
87 {8th Cir.2006) (noting that intrastate or intraMTA

wireless calls are subject to the First Report -and.

Order and seciprocal compensation obligations, not
state access charges). .

*3 Plaintiffs' objections to the imposition of FCC
authority on inlrastate services are not well taken. A
review of the Supreme Court's analysis in AT & T
shows that Plaintiffs' arpmments are readily
addressed. The Court debated many of these very
topics in the course of its deliberation. It noted that
although it had previously curbed FCC jurisdiction in
Louisiana PSC v FCC 476 U.S. 3355 106 S.CtL

1890. 90 I .Ed.2d 369 (1984), that case was factually
inapposite and despite Plaintiffs' insistence, 47

USC, § § 152 and 201 actually support FCC -

jurisdiction over infrastaie traffic. AT & T, 525 U.S.
at 378-80 (“folur view is unaffected by 47 U.S.C. §
152(bY" and § 201 “explicitly” grants jurisdiction).
Thus, the Supreme Court has spelled ont why FCC
furisdiction applies here.

*3 Likewise, Plaintiffiy' efforts to make an end mn
around section 251{b}(5), which imposes reciprocal
compensation, through the rural telephona exemption
are. off the mark P. Obj. 6-7. The rural telephone
company exemption, secion 251(H{1), excuses snch
companies from the duty for local exchange carziers

" under section 251(c){1) to negotiate in good faith to

fulfill the duties of section 231(b). ‘While there may
not be a duty to negotiate, the language of section
251{c) does not tripger relief from the duties under
section 251(b¥(5). As Defendants noted, “the rural
exemption relates to the method of establishing
reciprocal compensation arrangements, not the
underlying obligation to do so.” D. Resp. Br. 10-11.

© 2007 Thomson/West, No Claim to Odg. U.S. Govt. Works.
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*3 Nor does the Court find that the order in Jnn the
Matter of the Petition af Blackfoor Telephone Coap.,,
Mont. PSC Order MNo. 621Ba/6219a, Docket No.
99.4.112 (2000) relieves Plaintiffs' burden as they
suggest. P. Obj. 7. Notably, Plaintiffs failed to cite to
the final page where, under “Conclusions of Law™, it
states, “Ronan has the duly to estnblish reciprocal
compensation arrangements with other carriers”
under section 251(b)Y(5). The Order set forth this
conclusion after stating that Ronan was an exempt
mural carrier and had no daty to negotiate onder

section 251(c)(1).

*3 Finally, Plaintiffs' assertion that the “T-Adobile
Order,” In the Matter of Developing a Unified
Intercarrier Compensation Regime, 20 FCCR 4855
(2005), supports the imposition of Plaintiffs' siate
access lariffs is misplaced. The T-Mobile Order doss
acknowledge that “interconnection rates imposed via
tariff may be permissible so long-as the-tariff does
not supersede or negate the federal provision under
sections 25] and 2527 § 13, #4863, However, the
tariffs in question here are state access tariffs and as
Judge Lynch and the Alma Cowrt observed, the Tt
Mobile Order might allow for {ariffs on looal
wireless traffic in the absence of an arrangement, or
reciprocal compensation agreement, but not interstate
or intrastate access charges. ™2

FNZ. In their objections Plaintiffs dispute
the characterization of their tarifs; they
argue the tariffs are applicable to wireless
traffic and therefore within the scope of the
I-Muabile Order that would exempt them. P,
Obj. 15-16. Judge Lynch found they were
state access fariffs becanse that the only
manner in which Plaintiffis' described them
in their filings. Defendants further point out
that that is how Plaintiffs' actually title their
iariff. D. Resp. Br. 13, The filed tartff
doctrine points the Court o review the
actual tartff. See Brown v. MCI WorldCom
Networl Servs., Inc., 277 E3d 1166. 1170
(5th Cir.2002).

The tariff here does contemplate some
inferaction with commercial mobile radio
service providers but not in the manper
anticipated in the T-Mpbile Order or by the
federal implementing provisions, which the
T-Mobile Qrder specifically stafes must be
followed. ¥ 13, *4863. The vast majority of
the tarifl addresses broader access charges,
which i implicitly acknowledged in

Filed 09/26/2007 Page 3o0t4
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Plaintiffs' objectives where they poiat the
Court to an “additional” provision that
addresses wircless use that Plaintiffs
apparently added in 1999, P, Obj. 15. Even
with the additional provision, which consists
of one sentence, the tariff does not delineate
how it sorts traffic with respect to the major
trading area, the basis for determining local
use, and the tariff apparently does not
confemplate  reciprocal — compensation,
contrary to the provisions of zection
251(b)¥5)., Thus, while the tariff is not
entively bersft of some application to
wireless networlks, the small aspects of the
tariff thet are applicable  are minimal,
inadequats, do not fit within the exception
previded by the T-Mobile Order, and are
largely inconsequential to the balance of the
tariff,
‘While the T-Mobile Order does provide an
- avenue for-local exchange carriers to hetter
engage commercial mobile radio services,
the Court does not believe that a minimal
effort such as this qualifies to obviate the
previously discussed rulings and the
regelatory scheme. Plaintiffs note that they
have previously attempted to file a wireless
tariff with the Monisna PCS, but that the
PCS did not accept it as a wireless recipracal
compensation tariff and instead termed it an
interconnection agresment-review of the
tariff at hand would invite similar
classification. P. Obj. 18.

#3 Consequently, the Court finds that Plaintiffs'
breach of contract claims, to the extent they are based
upon state access claims, sre dismissed because they
are preempted by federal law and Plaintiffs are not
entitled to relief, 2%

FN3. The Court apgrees with Judge Lynch
that a collateral estoppel analysis is not
necessary whers the claims fail in light of
preemption,

C. The Court Declines to Dismiss the Federal Access
Tariff Claims.

*4 Judge Lynch recommended dismisging the breach
of contract claims {Counts 1-4) under the federal
access tariffs where the federal access tarffs wem
never actually in front of the Court and Judge Lynch
relied solely on the Hmited description set forth in the
filings. The federal tariffs may be similar to those

© 2007 Thomson/West. No Claim to Org. U.S. Govt. Works.
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filed as state tariffs and thus not in compliance with
federal provisions, the Court, however, in deference
to the standards of Rule 12(b)(6) and the filed tanff
doctrine will leave this issue for a later date in the
proceedings. See 3 Rivers Telephone Coop.. Inc. w.
U.S. West Communications, Inc.. 45 Fed. Appx. 698,
699 (91l Cir.2002).

D. The Unjust Enrichment Claim 1s Dismissed.

*4 The Court agrees with Judge Lynch's finding that
Plaintiffs' uvnjust enrichment claim should be
dismissed. Judge Lynch characterized this claim as a
possible effort to get around the federal regulatory
scheme, including the provisions of the T-Mobile
Order. Although Plainfiffs may have made some

efforts they have fallen short for the reasons stated

above, In any event, an unjust enrichment claim is
nof an appropriate means to advance their case when

there- are other means under the federal regulatory -

scheme. See Union Telephone Co. v. Owest Corp.,
2004 WL, *4960780, *11 (1) 'Wv0,2004); Ferizon
North, Inc. v, Strand,_ 309 F.3d 035 944 (6th
Cir.2002). Moreover, there is no evidence of
misconduct or fault by Deferdants that wonld invoke
an unjust enrichment claim as anticipated under
Montana law. Brown v Thorpton, 150 Mont. 150,
156, 432 P.2d 386. 390 (1967); Randainii V.
Peterson, Jnc. v. J.R. Simplot Co., 239 Mont. 1. 8
778 P.2d 879, 883 (1980), The Defendants' motion to
dismiss the unjust enrichment claim warrants
approval. :

*4 Additionally, the Court, in the absence of
substantial ohjection, further adopts Judge Lynch's
recomumendations to deny the motion to dismiss
regarding statute of Hmitations in the federal portions
of Counts 1 through 4 and 10 where the Court is
unable to determine a2 point of accrual Plaintiffs’
attorney fees claim is also dismissed because as
Judge Lynch reasoned, they csmmot receive fees
based upon state access claims that are preempted.

I Conclusion

*4 Accordingly, based upon the forepoing I adopt
Tudge Lynch's Findings and Recommendation (dkt #
49} as set forth above: Defendants' partial motion to
digmiss the second amended complaint (dit # 39,
which incorporates the earlier motion to dismiss dlt #
14) is GRANTED in part and DENIED in part.

#4 Defendants' partial moton to dismiss fails in

Filed 09/26/2007 Page 4 of 4
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respect to the federal access teriffs in Count 1

-through 4 and whers it is based upon statmte of

Hritations arpuments concerning the federal portions
of Count 1 through 4 and Count 10.

D.Mont.,2007.

Ronan  Telephone Company v, Alltel

- Communications, Inc,

Slip Copy, 2007 WL 433278 (D.Mont.)
Briefs and Other Related Documents (Back to top)
= 9:06cv00099 (Docket) (Jun, 16, 2006)

END OF DOCUMENT
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H
TUnion Telephone Co. v. Qwest Corp.
C.A.10 (Wyn.),2007.
Only the Westlaw citation 1s currently available,
United States Court of Appeals, Tenth Circnit,
UNION TELEPHONE COMPANY, & Wyoming
corporation, Plaintiff-Appellant,
v.
QWEST CORPORATION, a Colorado corporation
fik/a .8, West Communications, Inc., Defendant-
Appelles.
No, (6-8012.

July 27, 2007,

Appeal from the United States District Court for the
District of Wyoming, (D.C. No. 02-CV-209-WFD).

Bruce 8. Asay, Associated Legal Group, LLC,
Cheyenne, WY, for Plaintiff-Appellant.

Steven J. Perfrement, Flolme, Roberts, & Owen LLP,
Denver, CO, (Rovy E. Hoffinger, Musgrave, & Theis,
LLP, Denver, CO, and Paul THekey, Hickey & Evans,
LLP, Cheyenne, WY, with him on the bnefs), for
Defendant-Appelies.

Before LUCERO, ANDERSON, and MeCONNELL,
Cironit Judges.

LUCERQ, Circuit Judge.

*1 Union Telephone Company (* Union” ) brought
suit against Qwest Corporation (* Qwest” ) seeking
compensation for telecommunication services
provided by Union to Qwest. The distrct court
granted summary judgment in favor of Qwest, and
Union now appeals. Becanse Union has failed to
present a valid agreement or tarjff that could serve as
the basis for its claims for compensation, we
AFFIRM.

I

Union is 4 telecommunications company operating
primarily in Wyoming, with some customers in
Colorado and Utall. Its activities are subject to the
Telecommunications Act of 1096 (* 1996 Act” ), 47
U.S.C. 88 153, et seq., as a telecommunications
carrier, and, more specifically, an incumbent local

exchange carrier (* ILEC” )" As an ILEC, it .

provides wireline local and long distance services

© 2007 Thomson/West. Na Claim to Orig, U.S. Govt. Works.
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FN2 to approximately 7000 customers, 6300 of
whom are located i Wyoming. Union iz also a
wireless provider, servicing approximately 40,000
wireless subscribers, 30,000 of whom are located in
Wyoming.

FNI. A telecommunications carrier is
defined ag any provider of
telecommumications services. 47 U.S.C. §
153(44). A local exchange carrier (* LEC” )
is a company that provides local telephone
service in a particular geographic area. An
TTEC is a LEC that was operating in a
particular area on the date the 1996 Aot took
effect. § 251(h).

FN2. Long distance service can refer either
to interstate or  imterLATA™  service.
InterL ATA. service is short-haul long
distapce  service. Local Access and
Transport Areas (“ LATAs” ) were
established to define the territory within
which the new Regional Bell Operaiing
Companies (* RBOCs™ } could offer long
distance service following the 1982
setflement spreement divesting AT & T of
ite locsl service companies. Colorado is
divided into two LATAs, while Wyoming
and Utah ench comprise a single LATA.

Qwest i5 a wircling telecommunications carrier and
an TLEC, providing local and intralLATA service i
in 14 western siates, incnding Wyoming, Colerado,

‘and Uteh. Importantly for this appeal, it also provides

“ trapsit” services to other carrers in this repion,
meaning that other telecommunieations companies
may send calls over Qwest's network pursnant to
agreements that must be approved by the appropriate
state public utilities commission (* PUC™ ). When a
Qwest customer places a call to a telephone user who
subscribes to anotfher LEC, such as Union, Qwest
roues the call to that LEC's network for *
termination,” or completion. Some of the calls
Qwest sends fo Union are “ originated,”" or placed,
by Qwest customers, and some are originated by
custorners of other carriers and transited over ths
Qwaest networlc.

EN3. As an RBOC, Qwest was previously
prohibited from providing interLATA

|
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service. See 47 U.8.C. § 271(a). However, in
2002  the Federal Communications
Commisgion (* FCC"” ) authorized it to
provide interLATA service in Colorado,
Utah, and Wyoming through a separate
affiliate, See Owest Comme'n Intll, Inc., 17
F.C.CR. 26,303, 25.305 (2002},

Because this case concerns both wireless and wireline
telephone culls, 8 brief summary of the regulatory
frameworlk is necessary. Wireless service has been
largely deregulated at the state level bt remains
subject to FCC regulation. See 47 U.S.C. § 332(c).
State PUCs repulate local and inirastate wireline
traffic, and the FCC sets the rules for intersiate
wireline traffic. Both wireless and wireline calls may
be cithér local or long distance &% Compensation for
local calls that originate and terminate with different
carriers js determined by reciprocal compensation
agreements, Long distance calls, that is, calis
crossing from ope calling area into another, incur a
toll, and the originating carer must compensate the
terminating carrier for terminating the call®2 For
wireline services, this toll is called a terminating
access charge, and rates are based on filed tarifis.
Significantly, these tariffs apply only to long distance
service. For toll calls traveling between local calling
areas within the same siate, or intrastate traffie, state
PUCS must approve a LEC's proposed tariff. By
conirast, interstate long distance service is subject to
FCC repulation.

FN4. For wireless traffic, local calling areas
are defined by the Major Trading Areas (*
MTAS” ). Jmplementation of the Local
Competition Provisions in the
Telecommumications Aot of 1996, 11 F
.C.C.R. 15499, 16.014 (1996) (First Report
and Order) [hereinafier * Local Competition
Order ™ . Thus all intraMTA. calls are local
calls, Most of Colorado and Wyoming are in
the sams MTA.

FNS5. This principle is known as * calling
party pays.” Interexchange carriers such as
AT & T or Sprint may also carry traffic
from one LATA to another, In that case, the
interexchange camier is responsible for
paying both the originating LEC and the
terminating LEC for the use of their
. metworks.

R Union aud Qwest “sharé ~a conténtous history,
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having litipated varions aspecis of their relationship
for over a decade, This litigation involves a
complaint filed by Union in 2000 with the Wyoming
Public Services Commission against U.S. West
Communications, Ine. (¢ U.SWest” ), Qwest's
predecessor. Union claimed that the interconnection
technology U.S. West used to send traffic to Union's
netwosk did not allow Union to identify and properly
bill the originating carrier. Union also clafmed that
U.8. West refused to compensate it for toll traffic
sent to its network, despite the existence of allegedly
gppliceble Union tariffs, and on these claims
requested an order from the Commission, directing
U.S. West to pay terminating access charges for all

- toll {raffic routed to Union by U .5. West, regardless

of which carrier originated the call.

U.5. West merped with Qwest, and thereafter both
Union and Qwest submitted pre-filed testimony and
presented witnesses at an evidentiary hearing before
the Commission, Most of the testimony related to the
interconnection technclogies Qwest used to deliver
toll traffic. However, the commissioners also
inguired inte Union's claim that Qwest was
responsible for paying terminating access fees for all
Qwest to Union traffic, repardless of where the call
originated. On Japuary 24, 2001, the Commission
igsued an order dismissing the vast majority of
Union's claims. It found that * Union [had] cited no
muthority that the * filed rate doctrine’ applies to this
case” with respect to Qwest's alleged duty to pay
termination fees at Union's tariff rates.

Rather than seek reconsideration or judicial review of
the Commission's decision, Union filed a complaint
in federal court, asserting four claims against Qwest:
(1) breach of tariff, (2} breach of contract, (3)
discrimination by & common carrier, and {4) quantum
meruit or nnjust earichment. These claims relate to
iwo main catepories of calls: (1) wireless fraffic
ariginated by Qwest and transported or terminated by
Union in Wyoming, Colorado, and Utah, and (2)
wireline, intrastate, long distance -traffic tfransiting
Qwest's networlr, originated by 2 third party and sent
through Qwest's network for termination by Union in
‘Wyoming, Colorado, and Utsh. Wireless calls make
up the bulk of the traffic at issue, The district court
granted Qwest's motion for sumrary judgment,
dismissing all of Unicn's claims except for the breach
of tariff and contract elaims with respect to wireline
traffic terminating in Colorado and Utah 7N

ENG, Tnion later moved to dismiss those
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remaining claims without prejudice, and the
district court granted its motion.

Union mow appeals the district court's grant of
summary judgment,

I

We review a distdet cowrt's grant of summary
judgment de nova, ** applying the same legal standard
used by the district cowrt.” Harrison v. Wahatoyas,
LL.C. 253 F.3d 552, 557 {10th Cir.2001). Summary
judgment is cnly appropriate if the evidence shows
that “ there is no penuine issne a¢ to any material fact
and that the moving party is entitled to a judgment as
amatter of law.” Fed R.Civ.P. 56{c}.

I -

*3 Union's breach of tariff and contract claims arise

_with respect {0 a number of distinct types of traffic,
We consider first its wireless traffic claims, which
consist of intraMTA calls; interMTA, intrastate
calls; and interMTA, interstate calls. We then
consider wireline calls, which on appesl are
comprised solely of calls terminated in Wyoming,

A

Pursuant to the 1996 Act, all LECs have a duty to
establish reciprocal compensation arrangements for
the transport and termination of
telecorpmenications.” 47 _TS.C. § 25115}
Compensation for terminating iniraMTA, or local,
wireless calls i& determined by rates in these
interconnection agreements and -not by access
charges contained in filed tariffs. Local Competition
Order, 11 F.C.CR. at 16014, As the Local
Competition Order malkes clear, thess federal
regulations bar Unilon fom applying tariff-based
access chargey to intraMTA wireless traffic. Despite
this fact, Union argues thaf it may apply its state
tariffs to intraMTA wireless trafhic based on a 2005
FCC decision, Developing g Unified Intercarrier
" Compensation Regime, 20 F.C.C.R. 4855 (2005). In

that decision, the FOC addressed traffic sent from a

commercial mobile radio services (¢ CMRS” )
provider to an ILEC. See [d, at 4862. In the present
case, acting as an ILEC, Qwest routes calls to Union
for wircless termination. In other words, thiz case
considers ILEC to CMRS fraffic, the opposite of the
situation in Developing. This distinetion is important,
because until Developing an ILEC could not compel
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a CMRS provider io mnepotiate a reciprocal
compensation agreement. See id. at 4863 n. 54. Thus,
tariffs were the only compensation mechamism for an
ILEC terminating calls from an uncooperative CMRS
provider. Given that Union i& now empowered to
compel Qwest to negotiaie an  inierconnaction
ggreement under 47 U.S.C. § 232, it can neither avail
itgelf of Developing's stop-gap tariff allowance,
becauss it state tariffs are inapplicable to this type of
traffic, nor demand, absent 2 nepotiated apreement,
compensation for intraMTA traffic under a theory of
breach of contract.

Most traffic at issue in the case before us is
intraMTA, but we also consider a small amount of
intertMTA iraffic. Union has dnly filed tariffs in
Wyoming, Colprado, and Utah, listing its wireline
terminating access charges, which it contends should

"apply to wireless traffic s well, Qwest argues that

Union has failed to show either that the filed tariffs
apply to wireless traffic or that Union has properly
filed rates for wireless services.

Under the filed rate dostrine, * the rate of the carrier
duly filed is the only lawful charge, and deviation
from it is not pemmitied.” Owest Corp. v AT & T
Corp., 479 F3d4 1206, 1210 ({10th Cir.2007

(quotation and alteration omitted). Duly filed rates
bind both carriers and customers with the force of
law. Archison, Topeka & Santg Fe Ry. Co. v,
Bouziden, 307 F.2d 230, 234 (10th Cir.1962). Rights
and liabilitics defined by the 1ariff “ cannot be varied
or enlarged by either contract or tort of the carrisr.”

Am, Tel. & Tel Co. v. Cent. Office Tel, Inc., 524
1.8, 214, 227 (1998).

*4 As previously noted, these parties share a long and
litigious history, consequently, it is nof entirely
surprising that this issue has already been litigated. In
U.S. West Communications, Inc, v. Wyoming Public
Services Commission, the Wyoming Supreme Court
held that “ Union's cellnlar operstions are distinct and
separate from ity landline operations.” 907 P.2d 343
348 (Wyo.1955). Under Wyoming state law, ** Undon
is required to file rates for its cellular operations.” Id.
Because Union fajled to file such rates, the court held
that “ TUnion is .. precluded from receiving
terminating access charges for cellular calls until
such tariffs are properly filed.” Id, Union admits that
it did not file separate tariffs for wireless services in
‘Wyoming, thus it lacks an applicable teriff for
terminating wireless traffic under Wyoming state
law. :
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The district cowt siayed judgment with respect to
wireless calls terminated in Colorado and Utah in
order to give Union an opporiunity to psesent
evidence that these states regulate wireless
traffic. FN7 When Union failed to produce such
evidence, the district conrt dismissed claims relating
to those calls, Because Union does not present this
court with either state law or regulation supporting its
tariff claims in Colorado or Utsh, we apply federal
iw to its remaining interMTA claims,

FN7. In 1995, Wyoming passed a statnis
derepulating most aspects of wireless
telecommunication in the state, Wyo, Stat. &
37-15-104(a){vi), and the district court
surmised that Colorado and Thah may have
taken similar action.

Pursuant to the Communications Act af 1934 (*
Communications Act” ), carriers may form
interconnection agreEments to provide
telecommunieations services and set reasonable
rates for such services, 47 U.S.C. § 201. Absent
agresment, wireless providers may petition the FCC
for an order requiring interconnecton with another
currier; the carrier mest then establish just and
reasongbie charges. § 332(c)(1Y{B) (incorporating by
reference § 201). Union does not allege that it has an
agrecment with Qwest governing interMTA traffic,
nor has jt petitioned the FCC for an order requiring
compliance with § 203, Because Union relies solely
on state tariffs to support its claims, it has no hasis
for its breach of tanff or sontract claims under federal
law. Thus, we conclude that the district court
properly granted summary judgment to Qwest on
Union's breach of tariff and contract claims.

B

In 2001, the Wyoming Public Services Commission
dismissed a number of Union's claims against Qwest,
including a olaim for compensation for all wireline
toll fraffic transited or criginated by Qwest, Based on
that decision, the district court held that Union's
breach of contract and breach of tariff claims with
respect to infrastate wireline traffic in Wyoming were
barred by collateral estoppel. Under Wyoming law,
the doctrine of collateral estoppel applies to * final
adjudicative determinations which have been
rendered by administrafive tribunels” Rals v. Bd,

of Tvs. for Platte County Sch. Dist. No, I, 901 P.2d
404, 406 _(Wv0.1995). Couris must consider four

Pape 4

factors in determining whether collateral estoppel
bars relitigation of an issue:

*5 (1} whether the issue- decided jn the prior
adjudication was identical with the issue presented in
the present action; (2) whether the prior adjudication
resoited in & judpment on the merits; (3) whether the
party apainst whom collateral estoppel is asserted
was a parly or in privity with a party to the prior
adjudication; and (4) whether the party against whom
collateral estoppel is asserted had a full and fair
opportunity tn litipute the issue in the prior
proceeding,

Id. Union argues that the first two factors have not
been satisfied.

First, Union contends that the issues in the preseat
case and in-the case before the Commission are
distinct."According to Union, its complaint before the
Commission dealt with Union's attempts to properly
identify the Qwest traffic terminated on its network,
and did not address Qwest's obligation to pay for that
traffic. Although much of the Commission complaint
is devoted io identifying traffic, Union also argued
that in the absence of proper identification, Qwest
was responsible for paying access charpes for all
traffic coming from its petwori™® This claim for
compensation was based on Qwest's obligations
under Union's tariff filed with the Commission.
James Woody, a member of Union's board of
directors and iis management team, reftorated this
argument when he was questioned direstly about it
by the Commission. Woody later testified before the
district conrt that the breach of tariff and contract
claims in the aforementioned complaint and the
present claims are the same. In its order, the
Commission found that Union failed to establigh that
the filed rate dootrine applied to its claim for
compensation. Based on our careful review of the
record and the Commission's order, we conclude that
the tanff issues i the present case are identical to
thoge raised and decided in the prior adjudication,

FNA. As stated in its claim for relief, Union
requested that the Commission order Qwest
o *“ be responsible for the payment of
terminating -access charges for all toll wafific
routed by [Qwest] to [Union] on [Qwest]
toll trunks, regardless of the originating
carrier.”

Second, Union claims that the Commission's order
was not a judgment on the merits. Union contends
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that the Commission dismissed its claims without
prejudice. It also arpues that the Commission's
decision could not have resulted in a judgment on the
merits of the compepsation claim becanse the
Commission. lacked awthority to enter a monetary
judgment for Unmion. Final decisions by
administrative agencies like the Wyoming Public
Services Commission can be judgments on the merits
for the purposes of collateral estoppel. Id. at 406. A
judpment that a party has failed to carry their burden
of proof may precinde that party, under the doctrine
of collateral estoppel, from attempting to prove the
same issue in a later adjudication. Yates v. United
Stares, 354 1.8, 298, 335-36 (1957) (reversed on
other grounds). Collateral estoppel bars relitigation of
issies previously decided; for prechusion of claims,
the appropriate doctrine is res judicata. Pokormy w
Salas, 81 P3d 171, 173 (Wye2003). The
Commission issued an order ruling directly on three
service-related isspes and dismissing the remaining
clajms. As to Union's claim for compensation, the
Commission held that Union fajled to meet its burden
of proof that the filed rate doctrine applied. It reached
this conclusion after a review of all the evidence and
2 hearing, and nothing in the Commission's order
indicates that it dismissed the claims withont
prejudice, Whether the Commission could have
awarded monetary damages is immaterial to our
determination of what issues it decided.
Consequently, we conclude that the prior
adjudication resuited in a jndgment on the merdis.

*f Becanse Union does not contest the remaining two
fectors, wo hold that collateral estoppel bars Union's
breach of contract and tariff claims,

1AY

In addition, Union advances a discrimination claim.
Under the Communications Act and corresponding
state statutes, telecomnmiunications carders may not
unreasonsbly  discriminate in their practices,
classifications, or “ services for or in connection with
like communication services.” 47 U.8.C. § 202(a);
see also Wyo. Stat. § 37-15-404(a). Courts apply &
three-siep analysis to claims for discrimination under
§ 202(a). Panatronic US4 v. AT & T Corp., 287 F.3d
840. 844 (9th Cir.2002) (summarizing holdings of the
Second and D.C. Circnits). First, the plaintiff must
prove that the services are “ like” Id Second, the
plaintiff mnst show that the services are provided

under different terms and conditions. Jd If the
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plaintiff satisfies the first two requirements, the
burden shifts io the defendant o justify the difference
as reasonable. Id,

Union claims that Qwest unlawfilly discriminates
againat it by using different methods to calculate its
payment obligations to Union than it does with other
LECs. This claim is unusual, in that Union, a
provider of terminating services, is complaining that
Qwest, a customer, discriminates against it, However,
the duties of a common camier like Qwest under the
Communications Act do not necessarily benefit only
customers, they may privilege suppliers as well. See
Giobal Crossing Teleconmms., Ine. v. Metrophones
Telecomms., Ine. 127 S.Ct 1513, 1524-35 {2007)
(discussing § 201 of the Communications Act). For
the purposes of this appeal, we assume, without
deciding, that a plaintiff may bring a discrimination

claim against'a customer. -+ - -

The * like™ services in guestion are Qwests
payments for terminating calls originated or
transported by Qwest to a LEC. Relying on the
testimaony of Qwest experty, Union asserts that Qwest
participates in “ resideual billing” and a *
clearinghouse method” of billing with carriers in
certain other states. When utilizing residual billing,
the terminating carrier bills originating carriers for all
identified traffic transported from Qwest's network,
and bills Qwest for any remaining unidentified
traffic. According to Qwests expert, only some
carriers in Minnesota, lowa, and North Dakots have
attempted to use resideal billing, and since 2000,
Qwest has refused to participate in this method. Ozly
m North Dakota does a LEC use residual billing,
pursnant to a settlement agreement between it and
Qwest, Under the clearinghouse method, all the
carricrs in the staie send a list of the interl.ATA toll

_calls they have originated or terminated to a central

datebase. By searching this database, the central
service can determine which carrer routed a caltto 2
terminating LEC and assipn proper terminafing
access charges. This method requires all carriers in a
state to participate, and according to Qwest, it is only
used in New Mexico, Oregon, and Washington.

*7 Based on this festimony, the distriet court held
that Union had met its burden with respect to the first
two steps of the discrimination analysis, but had
failed to show that the discrimination was
noreasonable. Althouph the district court incorrectly
placed the burden on TUnion to  show
nnreasonableness, based on our independent review
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of the record, we conclude that any differences in
billing practices are reasonable, See United States v,
Sandoval, 28 F.3d 537, 542 0. 6 (10th Cir,1994) (*
We are free to affirm a district court decision on any
grounds for which there is a record sufficient to
permit conclusions of law, even prounds not relied
upon by the district court.” ). The evidence shows
that several camiers have attempied o residually bill
Qwest, and for several years, Qwest has rebuffed
these efforts. Oaly one carrier continues to residually
bill Qwest, and there only because the method is
mandated by a settlement agreement. For the
clearinghouse method, all local carriers in a state
must agree to participate in such a program, and
Qwest cannot implement this method without their

cooperation. Nothing in the record indicates ‘that

carriers in Wyoming, Colorado, or Tah, including
Union, have shown interest in instiinting a

clearinghouse billing system. Thus Qwest's failure to -

use this method with Unjon can be explained by its
upavailability in those staies. Because Qwest has
sustained ity burden and no genuine isspe of waterial
fact remains with respect to the discrimination claim,
summary judgment was properly pranted to Qwest.

v

Finally, Union arpues that in the absence of an
applicable coniract or tanff, it is entified fo
termination fees under the eqnitable theory of unjust
enrichment, Qwest's position is that federal law
preempts this equitablc claim. Section 251 of the
1996 Act requires LECs to establish reciprocal
compensation  apreemenis  throngh  private
negotiation. 47 U.8.C. § 251(W(5). Shouid parties
fail to reach an agreement, § 252 allows a party to
seek state intervention or compel arbifration. 47
U.S.C. § 252, Qwest argues thet by creating these
procedures in the 1996 Act, Congress clearly
intended parties to negotiate rather than seek
equilable remedies in court, Because Union refused
to seek a reciprocal compensation agreement, Qwest
contends, it cannot now seck compensation in equity.

Under Wyoming law, unjust enrichment, or gnantum
mernit, is an equitable doctrine that * implies a
coniract so that one party may recover damages from
another.” Bowles v. Swmwise Home Ctr., 847 P.2d
1002.- 1004 (Wyo.1993), In order to establish this
claim, Union must prove that: (1) valuable services
were rendered to Qwest; (2} these services were
accepied, vsed, and emjoyed by Qwest; (3) under
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' circumstances which reasonably notified Qwest that

TUnion expected to be paid; and (4) without such
payment, Qwest wonld be unjustly enriched. Efsele .

© Rice, 848 P.2d 1360, 1364 (Wyo.1997), However, *

an action for unjust earichment will not lie where it
would frustrate law or public policy, either directly or
indirectly.” Bowles, 847 P.2d at 1004, Colorado and
Utah apply similar standards to. claims of unjust
entichment, See, e.g., Salzman v, Bachrach, 996 P.2d
1263, 1265-66 {Colo.2000); Desert Miriah, Inc. v. B
& L Auto, e, 12 P.3d 580, 582 {Utah 2000).

#*8 The disirict court held that Union had * very ably
stated & claim for unjust eprichment” Although it
did not specifically address the issue of preemption,

the district court went on to conclude that an -

equitable remedy was unavailable given that Tnion

had failed to comply with apphcable statutory and

Tegulatory requirements. -

We not only apres that Unjon has shown fhcts that
might support each element of the unjust enrichment
claim, but slso agres that equitable relief is not
appropriate under the circumstances. Because federal
Iaw requires parties such as Qwest and Union fo set
rates through interconnecction agreements, 47 U.S.C,
§ 252, allowing Union to recover damages imder a
theory of unjust enrichment or guantum meruit would
frustrate the federal regulatory mechanism. Union
cites [ForidCom. fne. v, Graphnet Ine., 343 F3d
651. 657 {3d Cir.2003), for the proposition that a
party may seck compensation under a theory of
unjust earichment or guamtum meruoit, sven if it did
not comply with statutory requirements. On
considering that case, it does not appear to us that
WorldCom is apt, given thal those parties hed
actoally pegotiated and executed a contract as
required by the Communicetions Act, and had merely
neplected to file it with the FCC. Id at 6354-35.
Addressing the issues and facts in the case before us,
we hold that it is inappropriate to imply & contract in
equity considering that under federal law Union had

-ap oblipation to contract directly with Qwest but

chose not to do so.
Vi

The judpment of the district court is AFFIRMED.
All pending molions are DENIED.

C.A.10 (Wyo.),2007.
Union Telephone Co. v. Qwest Corp.
— ¥.3d -—--, 2007 WL 2153231 {(C.A.10 (Wy0.))
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