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The Rosebud Sioux Tribe, by and through counsel of record, files it supplemental 

response in response to Keystone’s Motion to Exclude Portions of Richard Kuprewicz’s 

testimony.  In support herein the following is stated.  

By filing this supplemental response Rosebud in no way alters or amends its previous 

response, but rather submits information relevant to the determination of the matter presently 

before the PUC.  In addition, to the following information, Rosebud again asserts that the motion 

to exclude expert testimony is not properly before the PUC because it is not presented in a 

manner that conforms with the Rules of Civil Procedure and the South Dakota Rules of Evidence 

as they apply to the determination of the admissibility of expert testimony.  Rosebud asserts that 

the motion is not properly before the PUC and accordingly must be denied.  

Both Keystone and the PUC Staff find difficulties in assessing the relevancy of the 

testimony sought to be excluded.  The Report states that it addresses Keystone’s ability to 

comply with Special Condition No. 32 of the PHMSA Special Permit Conditions as those 

requirements are made applicable to the proceedings by virtue of Amended Permit Conditions 1 

and 3.  Amended Permit Condition 3 requires compliance with the Final Environmental Impact 

Statement when completed by the U.S. Department of State.  Appendix Z to the Final 

Supplemental Environmental Impact Statement imposes 59 Special Conditions for this project 



and specifically replaces Keystones request for a Special Permit.  Satisfying the requirements of 

Appendix Z is referenced numerous times within the testimony submitted by Keystone.  It 

should be noted that although the permit conditions make compliance with these requirements 

mandatory, this proceeding is the first time that Keystone must demonstrate the actual ability to 

comply with some of the conditions.   

Kuprewicz’s testimony and report analyzes Keystone’s ability to comply with Special 

Condition 32 and draws expert conclusions and opinions based on that analysis.  Special 

Condition 32 addresses Mainline and Check Valve Controls and requires Keystone to design and 

install mainline block valves and check valves on the Keystone XL system based on the worst 

case discharge as calculated by 49 C.F.R. 194.105.  It also requires Keystone to locate valves in 

accordance with 49 C.F.R. 195.260 by taking into consideration elevation, population and 

environmentally sensitive locations to minimize the consequences of a release from the pipeline, 

amongst other requirements.         

49 C.F.R. 194.105 requires each operator to determine the worst case discharge for each 

of its response zones and provide the methodology, including calculations, used to arrive at the 

volume.  The same part also provides a formula requirement for use in making this 

determination.  49. C.F.R. 194.105 is attached as Exhibit 1 and incorporated by reference.   

C.F.R. 194.105 (b) provides several methods to determine the worst case scenario 

discharge, which are based on either historical data or in the absence of historical data, the 

operators best estimate.   Keystone chose to perform its requirements under this part based on 

historical data, rather than on its best estimate.  Kuprewicz’s testimony attacks the methodology 

used by Keystone to make a worst case-scenario discharge determination under the requirements 



of C.F.R. 194.105(b).   It calls into question Keystone’s ability to comply with Special Condition 

32 and the associated requirements of the PUC permit – Conditions 1 and 3.  The information 

and opinions offered are relevant to a determination regarding Keystone’s certification petition 

and the requirements of the law.   

  49 C.F.R. 195.260 one of the conditions within Special Condition 32, addresses the 

location of valves and where they must be installed.  It is attached as Exhibit 2 and incorporated 

by reference.  It provides in part that a valve must be installed at each of the following locations 

(c) “on each mainline at locations along the pipeline system that will minimize damage or 

pollution form accidental hazardous liquid discharge, as appropriate for the terrain in open 

country, for offshore areas of for populated areas.”  The area designated as High Landslide Risk 

Areas are considered terrain in open country, consistent with  and Keystones valve placement 

should be appropriate for that area.  (emphasis added)  The report opines at page 6 that: 

Assuming that the pump stations have bypass arrangements with check valves and 

remotely operated valving, the pump stations are situated approximately every 50 miles, 

and mainline valving appears to have been placed to meet Special Condition PHMSA 

Recommendation No. 32, plaicing mainline valves at less than (although not much less 

than) 20 miles to isolate segments of the pipeline.  While there is no exact science to 

valve placement on a pipeline, the elevation profile plays a major role in such valving 

decisions.  When LSHR High Risk areas associated with possible landslide are 

incorporated as shown in figure 1, and worst case rupture scenarios calculated, it 

becomes clear that the proposed TC valving is seriously inadequate for a high throughput 

large diameter pipeline in a location of considerable elevation changes.   

This is evidence that is relevant to the issue before the PUC regarding certification and 

the ability to comply with permit requirements.  It is helpful to the finder of fact in reaching a 

decision on this ultimate issue.  This evidence happens to conflict with statements made by and 

the miniscule evidence offered by Keystone regarding compliance with the same permit 



condition.   Keystone has put forth no specific evidence or testimony that is demonstrative of 

their ability to comply with the requirements of Special Condition 32.   

The report opines that a worst case discharge scenario would produce a release of of 

slightly over 60,000 barrels of oil, subject to a variety of factors detailed in the report.  This 

represents a vastly different worst case discharge scenario than that is presented by Keystone.       

While many of Keystone’s witnesses put forward direct testimony that Keystone will 

comply with the 59 Special Permit Conditions required by PHMSA, the same witnesses rarely 

put forward any evidence to support the assertion that they intend to comply with those 

conditions. Furthermore, no witness has stated with any degree of particularity how Keystone 

intends on complying with Special Permit Condition 32 and each of its requirements.    

Amended permit conditions 1 and 3 specifically require that Keystone comply with all of 

the requirements as contained in the PHMSA Special Conditions, which also includes continued 

compliance with SDCL 49-41B-22.  It necessarily follows that Keystone is required to put on 

evidence to establish compliance with all of the permit conditions as a matter of law in order to 

satisfy its burden of proof under the certification proceeding.  The existing permit creates a 

presumption that Keystone can comply with its requirements, including requirements of the 

Pipeline Safety Act.  At the evidentiary hearing, Keystone must carry its burden of proof by 

demonstrating that this condition has not changed.  As an intervening party, the Rosebud Sioux 

Tribe has the right and the opportunity to present relevant evidence to this end.  The testimony 

and evidence offered by Richard Kuprewicz satisfies this standard and should be considered by 

the PUC in this case.    



The testimony and evidence provided by Kuprewicz is directly relevant to Keystone’s 

ability to comply with the requirements of Special Condition No.32 as it relates to the pipeline 

route.  The report mentions rerouting the pipeline.  We acknowledge that the PUC does not have 

the authority to do that and are not suggesting that it do so.  However, Keystone chose this route 

and the PUC approved it subject to conditions.  Keystone cannot now be permitted to divorce 

their chosen route from the dangers associated with the route along with the requirements of the 

law.  Kuprewicz’s report reaches the conclusion that no level of mitigation efforts or 

requirements could adequately account for the inherent dangers associated with the placement of 

a pipeline of this size and magnitude in areas designated as High Risk for Landslide Potential.  

This opinion provides relevant information to inform the fact finder in reaching their conclusion 

regarding the applicant’s ability to meet their burden of proof.  It is relevant to the matter before 

the condition and it is helpful to the finder of fact in reaching a decision.  

The PUC considered each and every requirement of the Pipeline Safety Act in assessing 

the ability of Keystone to comply with the requirements of the law, when it issued the amended 

permit and condition to construct the project.  In order to reach the conclusion that Keystone can 

comply, the PUC must have considered evidence and testimony on the same subjects that 

Keystone now desires to exclude.  It is a logical conclusion that in the certification proceeding 

the PUC will hear evidence presented by Keystone regarding satisfying the condition that they 

maintain the ability to comply with the requirements of the permit and the law, regardless of the 

source or origin of that law.   

Based on the above and foregoing, the motion to exclude testimony of Richard 

Kuprewicz should be denied.  



Dated this 9
th

 day of June, 2015.              

 RESPECTFULLY SUBMITTED: 

 

/s/ Matthew L. Rappold   

Rappold Law Office 

PO Box 873 

Rapid City, SD 57709 

(605) 828-1680 

Matt.rappold01@gmail.com 

 

CERTIFICATE OF SERVICE 

I certify that on the 10
th

 day of June, 2015, on behalf of the Rosebud Sioux Tribe, the 

original Supplemental Response to Motion to Exclude Testimony of Richard Kuperewicz, RST 

Exhibits 1, 2 and 3 in Case Number HP-14-001 was filed with the Public Utilities Commission 

of the State of South Dakota e-filing website and also that on this day a true and correct copy 

was sent via email and/or U.S. Mail first class postage prepaid to the following persons, as 

designated:    

Ms. Patricia Van Gerpen 

Executive Director 

South Dakota Public Utilities Commission 

500 E. Capitol Ave. 

Pierre, SD  57501 

patty.vangerpen@state.sd.us 

(605) 773-3201 - voice 

 

Ms. Kristen Edwards 

Staff Attorney 

South Dakota Public Utilities Commission 

500 E. Capitol Ave. 

Pierre, SD  57501 

Kristen.edwards@state.sd.us 

(605) 773-3201 - voice 

 

Mr. Brian Rounds 

Staff Analyst 

South Dakota Public Utilities Commission 

500 E. Capitol Ave. 

Pierre, SD  57501 

brian.rounds@state.sd.us 

(605) 773-3201- voice 
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Mr. Darren Kearney 

Staff Analyst 

South Dakota Public Utilities Commission 

500 E. Capitol Ave. 

Pierre, SD  57501 

darren.kearney@state.sd.us    

(605) 773-3201 - voice 

 

Mr. James E. Moore - Representing: TransCanada Keystone Pipeline, LP 

Attorney  

Woods, Fuller, Shultz and Smith P.C.  

PO Box 5027  

Sioux Falls, SD 57117 

james.moore@woodsfuller.com 

(605) 336-3890 - voice  

(605) 339-3357 - fax  

 

Mr. William G. Taylor - Representing: TransCanada Keystone Pipeline, LP 

Attorney  

Woods, Fuller, Shultz and Smith P.C.  

PO Box 5027  

Sioux Falls, SD 57117 

bill.taylor@woodsfuller.com 

(605) 336-3890 - voice 

(605) 339-3357 - fax 

 

Mr. James P. White 

Attorney  

TransCanada Keystone Pipeline, LP 

Ste. 225 

1250 Eye St., NW 

Washington, DC 20005 

jim_p_white@transcanada.com 

(202) 682-4701 ext. 224 - voice 

 

Mr. Paul F. Seamans 

27893 249th St. 

Draper, SD 57531 

jacknife@goldenwest.net 

(605) 669-2777 - voice 

 

Mr. John H. Harter 

28125 307th Ave. 

Winner, SD 57580 

johnharter11@yahoo.com 

(605) 842-0934 - voice  

mailto:darren.kearney@state.sd.us
mailto:james.moore@woodsfuller.com
mailto:bill.taylor@woodsfuller.com
mailto:jim_p_white@transcanada.com
mailto:jacknife@goldenwest.net
mailto:johnharter11@yahoo.com


 

Ms. Elizabeth Lone Eagle 

PO Box 160 

Howes, SD 57748 

bethcbest@gmail.com 

(605) 538-4224 - voice  
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Mr. Tony Rogers 

Rosebud Sioux Tribe - Tribal Utility Commission 

153 S. Main St.  

Mission, SD 57555 

tuc@rosebudsiouxtribe-nsn.gov 

(605) 856-2727 - voice  

 

Ms. Viola Waln  

PO Box 937 

Rosebud, SD 57570 

walnranch@goldenwest.net 

(605) 747-2440 - voice 

 

Ms. Jane Kleeb 

Bold Nebraska 

1010 N. Denver Ave. 

Hastings, NE 68901 

jane@boldnebraska.org 

(402) 705-3622 - voice  

 

Mr. Benjamin D. Gotschall 

Bold Nebraska 

6505 W. Davey Rd. 

Raymond, NE 68428 

ben@boldnebraska.org 

(402) 783-0377 - voice  

 

Mr. Byron T. Steskal & Ms. Diana L. Steskal 

707 E. 2nd St. 

Stuart NE 68780 

prairierose@nntc.net 

(402) 924-3186 - voice  

 

Ms. Cindy Myers, R.N. 

PO Box 104 

Stuart, NE 68780 

csmyers77@hotmail.com 

(402) 709-2920 - voice  
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Mr. Arthur R. Tanderup 

52343 857th Rd. 

Neligh, NE 68756 

atanderu@gmail.com 

(402) 278-0942 - voice 

 

Mr. Lewis GrassRope 

PO Box 61 

Lower Brule, SD 57548 

wisestar8@msn.com 

(605) 208-0606 - voice  

 

Ms. Carolyn P. Smith 

305 N. 3rd St. 

Plainview, NE 68769 

peachie_1234@yahoo.com 

(402) 582-4708 - voice 

 

Mr. Robert G. Allpress 

46165 Badger Rd. 

Naper, NE 68755 

bobandnan2008@hotmail.com 

(402) 832-5298 - voice  

 

Mr. Louis T. Genung 

902 E. 7th St. 

Hastings, NE 68901 

tg64152@windstream.net 

(402) 984-7548 - voice  

 

Mr. Peter Capossela, P.C. - Representing: Standing Rock Sioux Tribe 

Attorney at Law 
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Eugene, OR 97440 

pcapossela@nu-world.com 
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Ms. Nancy Hilding 
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Winner, SD 57580 

gfdorr@gmail.com  

(605) 828-8391 - voice  

 

Mr. Bruce & Ms. RoxAnn Boettcher 

Boettcher Organics 

86061 Edgewater Ave. 

Bassett, NE 68714 

boettcherann@abbnebraska.com 

(402) 244-5348 - voice 

 

Ms. Wrexie Lainson Bardaglio 
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wrexie.bardaglio@gmail.com 

(607) 229-8819 - voice  

 

Mr. Cyril Scott 

President 

Rosebud Sioux Tribe 

PO Box 430 

Rosebud, SD 57570 
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ejantoine@hotmail.com 
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Mr. Eric Antoine 
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Rosebud Sioux Tribe 
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Ms. Paula Antoine 

Sicangu Oyate Land Office Coordinator  
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PO Box 590 

Eagle Butte, SD 57625 

haroldcfrazier@yahoo.com 

(605) 964-4155 - voice 

 

Mr. Cody Jones 

21648 US HWY 14/63  

Midland, SD 57552 
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Ms. Amy Schaffer 

PO Box 114  

Louisville, NE 68037 
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Mr. Jerry Jones 

22584 US HWY 14 

Midland SD 57552 
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Ms. Debbie J. Trapp 

24952 US HWY 14 

Midland, SD 57552 

mtdt@goldenwest.net 
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Ms. Gena M. Parkhurst 
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Rapid City, SD 57702 

gmp66@hotmail.com 
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Ms. Joye Braun 

PO Box 484 

Eagle Butte, SD 57625 

jmbraun57625@gmail.com 

(605) 964-3813 

Mr. Robert Flying Hawk 

Chairman 

Yankton Sioux Tribe 

PO Box 1153 

Wagner, SD 57380 

Robertflyinghawk@gmail.com 

(605) 384-3804 - voice  
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Ms. Thomasina Real Bird - Representing - Yankton Sioux Tribe 

Attorney  

Fredericks Peebles & Morgan LLP 

1900 Plaza Dr. 

Louisville, CO 80027 

trealbird@ndnlaw.com  

(303) 673-9600 - voice 

(303) 673-9155 - fax 

 

Ms. Jennifer S. Baker – Representing Yankton Sioux Tribe 

Attorney 
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chasjewett@gmail.com  
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Mr. Duncan Meisel 

350.org 

20 Jay St. #1010 

Brooklyn, NY 11201  

duncan@350.org 

(518) 635-0350 - voice  

 

Ms. Sabrina King  

Dakota Rural Action 

518 Sixth Street, #6 
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Mr. Frank James 

Dakota Rural Action 
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Indigenous Environmental Network (IEN)  

PO Box 485 
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ien@igc.org 
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Mr. Dallas Goldtooth 
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goldtoothdallas@gmail.com  
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Secretary  
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(605) 441-8316 - voice  

 

Mr. Terry & Cheryl Frisch 
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robin.martinez@martinezlaw.net 

(816) 979-1620 – voice 

(888) 398-7665 - fax 
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