BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0

HP 14-001
IN THE MATTER OF THE PETITION OF
TRANSCANADA KEYSTONE PIPELINE, LP
FOR ORDER ACCEPTING CERTIFICATION |
OF PERMIT ISSUED IN DOCKET HP09-001 APPLICANT’S REPLY BRIEF -
TO CONSTRUCT THE KEYSTONE XL MOTION TO PRECLUDE
PROJECT " CONSIDERATION OF ABORIGINAL

TITLE OR USUFRUCTUARY RIGHTS
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Interveners have raised the issue of whether the Applicant’s proposed pipeline route is
subject to the Indian aboriginal title and/or usufructuary rights. Applicant moved to preclude
testimony concerning or consideration of tribal aboriginal title and/or usufructuary rights,
contending there are no applicable aboriginal title or usufructuary rights favoring the tribal
Interveners and that issues regarding the existence of tribal aboriginal title and/or usufructuary
rights have no place before the Public Utilities Commission.

Interveners Yankton Sioux Tribe, Cheyenne River Sioux Tribe and Standing Rock Sioux
Tribe responded to Applicant’s motion. Yankton Sioux concedes “the Commission certainly
lacks jurisdiction to adjudicate land use rights in this matter.” Yankton Sioux Brief p. 1.
Cheyenne River claims no intervener “makes such a request to the PUC.” Cheyenne River Brief
p. 1, but even so argues that it “merely desire[s] to present testimony and evidence related to
aboriginal and usufructuary issues for the PUC’s consideration.” Id at 5. Standing Rock asserts

that its usufructuary rights are a product of modern federal statutes, not historical or treaty claims
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and that “Standing Rock and other Interveners have significant usufructuary rights outside of the
current-day Reservation boundaries that are recognized under federal law.” Standing Rock brief,
p. 2.

A. Yankton Sioux’s role in this motion.

Yankton Sioux’s role in defending this motion is curious. As noted in Applicant’s June 2
brief in opposition to the Intervener’s Joint Motion to Preclude Testimony, the Indian Claims
Commission decided in Yankton Sioux Tribe v. United States, 24 Ind. Cl. Com. 208 (1970) that
the Yankton Sioux aboriginal territory was entirely east of the Missouri River in South Dakota.
See Exhibits A and B to Applicants Brief in Opposition to Joint Motion. If the Yankton Sioux
have aboriginal land claims, they are entirely in eastern South Dakota. Even if such claims exist,
they do not include the route of the Keystone XL pipeline.

Second, Yankton Sioux concedes, on page 2 of its brief, that no court decision has ever
held that it has usufructuary interests in the lands west of the Missouri transited by the proposed
pipeline. That is exactly the point Applicant made in its opening brief, namely that
Congressional abrogation of the treaties ended aboriginal and usufructuary rights in the subject
lands before the turn of the last century and that no court has overturned that abrogation. For
those reasons alone, Yankton Sioux’s assertions should be ignored by the Commission.

B. The Commission does not have routing authority.

The Yankton Sioux contend that In re Nebraska Public Power Distr., 354 N.W.2d 713
(S.D. 1984) stands for the proposition that . . .the PUC [has] the authority to disapprove permit
applications, including the proposed route.”

By statute, SDCL Ch. 49-41B is not construed as “a delegation to the commission of the

authority to route a transmission facility, AC/DC conversion facility, or wind energy facility, or
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to designate or mandate location of an energy conversion facility.” SDCL 8§ 49-41B-36. Inre
Nebraska Public Power involved the proposed Mandan power line, a “trans-state transmission
facility,” not a “transmission facility” -- a distinction that is reflected in the definition sections of
the statute, SDCL 8§ 49-41B-2 (11) and 2.1(2).1. SDCL § 49-41B-36, noted above, applies to
transmission facilities. The proposed Keystone XL pipeline is a transmission facility per
definition, not a trans-state transmission facility like the Mandan power line. The Supreme Court
did not consider the terms of SDCL § 49-41B-36 and did not cite the statute. The statutes cited
in the opinion, SDCL 88 49-41B-22.1 through 49-41B-22.2, are not particular to routing and
address instead the applicant’s burden of proof in a second proceeding after a permit has been
denied. Nebraska Public Power cannot be read, contrary to the terms of SDCL § 49-41B-36, to
support an argument that the Commission has routing authority.

In Conclusion of Law 13 in the June 2010 Amended Final Decision and Order, the
Commission found it does not have the authority to “base its decision on whether to grant or
deny a permit for a proposed facility on whether the selected route is the route the Commission
might itself select.” The Commission was correct in its finding in 2010. Nothing has changed.
The Nebraska Public Power case does not stand for what the Yankton Sioux asserts.

C. Statutory protections are not in issue.

Standing Rock argues that the federal National Historic Preservation Act and the Native
American Graves Protection and Repatriation Act of 1990 confirm the existence of usufructuary

rights in tribal Interveners in land areas crossed by the proposed Keystone XL pipeline.

' Whether or not statutorily created interests are usufructuary in nature is an interesting
academic debate, but of no consequence to this motion, given Applicant has already complied

with the requirements of the subject statutes.
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Applicant concedes both statutes apply to the proposed project, but notes the Commission
already addressed those issues in its 2010 Order. Applicant makes no contention that the
conditions that underpinned those provisions in the order have changed. Permit Condition 43 in
the 2010 Order directs that Applicant follow the Unanticipated Discoveries Plan approved by the
State Historical Preservation Office and the Department of State. The Unanticipated Discoveries
Plan applies to matters considered in the NHPA and the NAGPRA. Condition 43 requires work
be shut down upon discovery of an unanticipated or newly found cultural resource, grave site or
other historical resource and directs how the SHPO will be engaged before construction resumes.
Appendix Z to the State Department’s January 2014 Final Supplemental Environmental Impact
Statement, at section 12.0, page 66, describes how management of newly discovered cultural
resources will be implemented, including consultation with Indian tribes. Condition 43 correctly
manages the requirements of the NHPA and the NAGPRA.

Most importantly, Condition 43 is not in issue in this proceeding. SDCL § 49-41B-27,
the certification statute and genesis of this proceeding, requires Applicant certify to the
Commission that the proposed project “continues to meet the conditions upon which the permit
was issued.” In the Tracking Table filed with the certification application, Keystone addressed
condition 43 and its subparts, noting in each instance that “it will comply” with each element of
the condition. Tracking Table, NO. 43-43.d. The Certification Declaration of Corey Goulet also
commits the Applicant to comply with the Conditions of the order.

There simply is no issue before the Commission regarding Applicant’s ability to comply
with Condition 43. There are no changed circumstances or new facts to consider. Applicant has
said it will comply, not that it cannot comply or that circumstances now dictate some new

unanticipated discoveries protocol.
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This is not an appeal or retrial of the original proceeding. No one has challenged
Condition 43. To the extent the rights asserted by the Tribes have their genesis in the NHPA and
the NAGPRA, Applicant has committed to a method to manage those rights, the Commission has
implemented a condition to ensure it, and no one has or can contend that Applicant cannot now
“meet the conditions.” Accordingly no evidence is required and no issue is open for
consideration.

D. Tribal contentions that aboriginal rights are judicially recognized are
wrong.

Standing Rock and Cheyenne River both contend the Indian Claims Commission and the
U.S. Supreme Court have ruled the entire pipeline route is in the “Sioux aboriginal area.” See
Standing Rock Brief, p. 2, Cheyenne River Brief, p. 4. The contention is misleading. Both tribes
would have the reader think the courts have said the tribes have aboriginal title to the subject
lands. While the cases may have discussed aboriginal areas, neither the Indian Claims
Commission nor the Supreme Court made a finding that the proposed route is within lands
subject to tribal aboriginal title.

Sioux Tribe v. United States, 21 Ind. Cl. Comm. 371 (1969) is an interim finding handed
down in the middle of a decades-long dispute over reparations for federal taking of the Black
Hills. The decision examines the 1851 Treaty of Ft. Laramie and associated history to determine
what geographic area the treaty makers were considering in the treaty. It clarified a 1965
decision of the Commission on what mountains constituted the Black Hills and in so doing
described the treaty borders, which included all of western South Dakota. The case is not a
decision that establishes aboriginal title; rather, it simply describes what borders the treaty

makers had in mind 101 years earlier.
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The second case cited is the U.S. Supreme Court’s final decision in the Black Hills case,
United States v. Sioux Nation of Indians, 448 U.S. 371 (1980). Standing Rock and Cheyenne
River cite page 424 as affirming the Indian Court of Claims decision.? That simply is not the
case. First, the 1969 Indian Court of Claims decision is not mentioned by the Supreme Court in
its opinion. Second, the point citation to page 424 encompasses only a single paragraph, the last
paragraph in the decision, which says nothing about aboriginal title. It simply notes that the
government’s actions regarding the Black Hills constituted a taking of land set aside by the 1868
Treaty and that compensation must be paid.

The cited cases are not authority for the conclusion that Standing Rock and Cheyenne
River have aboriginal title to lands beneath the proposed pipeline route. As Yankton Sioux
correctly pointed out, no case has found aboriginal title to the lands transited by the pipeline.

Conclusion

The Tribe’s contention that aboriginal title and usufructuary rights are judicially
supported is incorrect. No court has found that either survived Congressional abrogation of the
1868 Treaty of Fort Laramie. The Public Utilities Commission does not have jurisdiction or
legal authority to decide issues pertaining to treaty rights and should not. If in fact, as Standing
Rock intimates, the usufructuary rights in issue are those created by Congress in National
Historic Preservation Act and the Graves Repatriation Act, both are addressed in Condition 43 of
the 2010 Order. Given Applicant continues to affirm that it will comply with Condition 43, there

IS no issue to try in this limited scope certification proceeding.

2 Note that Cheyenne River and Standing Rock briefs cite the Indian Claims Commission case at
page 382 for the point made. There is no page 382 in the decision, rather, it ends at page 380.

Both also cite the Supreme Court decision at “428 U.S.” The correct citation is 448 U.S.
{01959517.1}
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Applicant prays the Commission rule accordingly and grant its motion to exclude

consideration of aboriginal title and/or usufructuary rights from the hearing.

Dated this 9" day of June, 2015.

WOODS, FULLER, SHULTZ & SMITH P.C.

By_/s/ William Taylor
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James E. Moore
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300 South Phillips Avenue, Suite 300
Sioux Falls, SD 57117-5027
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James.Moore@woodsfuller.com
Attorneys for Applicant TransCanada
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