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COMES NOW, Staff (“Staff”) of the Public Utilities Commission (“Commission”) and
files this Response. Keystone filed a Motion in Limine to Preclude the Rebuttal Testimony of
Jennifer Galindo and Wasté Win Young (“Motion™). Staff supports the Motion for the reasons
stated below.

L Rebuttal Testimony of Jennifer Galindo

Jennifer Galindo offers testimony in rebuttal to that of Staff’s witness, Paige Olson.
However, the majority of Galindo’s testimony is not in the form of rebuttal testimony, as it does
not rebut the statement offered by Olson. Moreover, Galindo’s testimony is not relevant, as it
does not offer'an'y insight into whether or not anything has changed since June of 2010 that
would cause Keystone to be unable to meet the conditions of the permit.

Ms. Galindo bases her testimony on Conditions 1 and 3. She alleges that Keystone can
no longer meet those conditions, because it cannot comply with the National Historic
Preservation Act of 1966, specifically Section 106 of the Act. However, that burden is on the
federal government. Staff does not, in this brief, take a position as to whether or not the federal
government has met its obligation. If any person does not believe that the federal government
has met its burden under Section 106, now 54 U.S.C. § 306108, the proper procedure would be
to take action against the agency responsible for fulfilling that obligation. (See, e.g. Pir River
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geothermal power plant to be constructed by private corporation)). The Commission has no
jurisdiction over that action, rather it would likely be venued in a court of law.

Because the Commission-ordered conditions of the permit required Keystone to follow
all applicable laws, whether or not the federal government has done so is irrelevant to this
proceeding. Therefore, the Motion should be granted with respect to the rebuttal testimony of
Jennifer Galindo, to the extent that no witriess opens the door to Ms. Galindo’s proffered
testimony at the evidentiary hearing.

IL Direct Testimony of Wasté Win Young

The direct testimony of Wasté Win Young , like the rebuttal testimony of Ms. Galindo,
would erroneously transfer a government obligation to Keystone, a private company. Because
the law does not provide for such a transfer of obligations, the testimony is not relevant.

III.  Conclusion

The only relief that can be granted by the Commission with regard to 54 U.S.C. § 306108
is for the Commission to order Keystone to comply with the Federal Supplemental
Environmental Impact Statement. This has been ordered and there is no allegation in the
proffered testimony of a change or failure in that respect. Therefore, Staff believes that the
testimony at issue does not fit within the Commission’s jurisdiction or the limited scope of

SDCL § 49-41B-27, and the Motion should be granted.
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Dated this //7 day of July, 2015.
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