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BEFORE THE PUBLIC UTILITIES COMMISSION 

OF THE STATE OF SOUTH DAKOTA 

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o 

 

IN THE MATTER OF THE PETITION OF 

TRANSCANADA KEYSTONE PIPELINE, LP 

FOR ORDER ACCEPTING CERTIFICATION 

OF PERMIT ISSUED IN DOCKET HP09-001 TO 

CONSTRUCT THE KEYSTONE XL PROJECT 

 

: 

 

: 

 

: 

HP 14-001 

APPLICANT’S REPLY TO DAKOTA 

RURAL ACTION’S BRIEF RESISTING 

THE PROTECTIVE LIMINE MOTION 

REGARDING DAKOTA RURAL 

ACTION’S EXHIBIT LIST 

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o 

 

 Keystone offers the following as a supplement to its Friday, July 10, 2015, motion in 

limine objecting to the Dakota Rural Action’s list of previously unproduced and unidentified 

exhibits, and associated untimely production of documents, and as a reply to DRA’s July 14, 

2015, brief. 

Background 

 On Tuesday, July 7, Dakota Rural Action filed a list of 1,073 exhibits it apparently 

intends to offer in evidence at the coming hearing.
1
  All but 36 of the documents had not been 

identified or produced in discovery.  After business hours on Thursday, July 9, DRA posted files 

containing the documents on a website and sent counsel for Keystone a link to the website.  

 On Friday, July 10, 2015, Keystone filed a protective motion ahead of the limine motion 

deadline challenging the exhibit list and associated belated production of documents.   

 On Tuesday, July 14, attorney William Taylor, representing Keystone, discussed the 

exhibit list and website content with DRA attorney Robin Martinez, as detailed in the affidavit 

filed herewith.  On Wednesday, July 15, DRA filed “. . .suggestions. . .” in opposition to 

                                                 
1
 In actuality, the list indentifies 1,073 files, far more than 1,073 documents.  Some of the files 

contain multiple subfiles, and presumably multiple documents.  The actual number of documents 

has not yet been ascertained because of time constraints due to the belated production. 
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Keystone’s motion.   This brief supplements Keystone’s protective motion of July 10 and 

responds to DRA’s “suggestions.” 

The Documents 

 A portion of the 1,073 files/exhibits listed on DRA’s Exhibit List have never been 

identified or produced by anyone in this case.  In Tuesday’s conference between counsel, DRA’s 

attorney conceded that items numbered 67-128 were delivered to DRA by its proposed witness 

Evan Vokes, and have never surfaced before in this case, either by way of response to document 

requests or as attachments to Vokes direct or rebuttal testimony.  DRA more or less admitted the 

same in its “suggestions” filing July 14.  See paragraph 9 thereof. 

 Items numbered 397-409 are photographs taken by DRA’s proposed witness Sibson.
2
  

None of the photos have ever been produced in the case, either in response to discovery requests 

or in conjunction with pre-filed testimony.   

 Items numbered 1058-1062 are geologic reports, some prepared by the SD Geological 

Survey or the SD Department of Environment and Natural Resources.  None of the reports were 

produced in response to document requests or shown as exhibits to pre-filed testimony.   

 Items numbered 1063-1073 are photos taken or acquired by Vokes of pipeline 

construction in Texas.  None of the photos have been previously produced or appended to pre-

filed testimony. 

 DRA asserts that items 29-36 are publically available on the internet, that items 37 and 67 

came from a PHMSA Freedom of Information Act request that it made, and that 39-65 came 

                                                 
2
 There is no item numbered 409 posted on the website.  Attorney Martinez says it is video taken 

from a drone, and that he has not yet seen it.  He said he noted it on the exhibit list as a 

“placeholder.” 
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from a document request it made to South Dakota DENR.  None of the documents have been 

previously produced or appended to pre-filed testimony. 

 DRA asserts the remainder of the materials are from Keystone’s document production, 

either formal or posted on the internet FTP site April 17 in response to the Commission’s 

production order following the April 14 discovery hearing.  Because of time constraints and the 

volume of files involved, Keystone cannot confirm the accuracy of DRA’s representations as to 

those materials. 

Procedural History 

 On December 14, 2014, the Commission entered a scheduling order requiring discovery 

requests to be filed in January and answered in February.  A second round of discovery requests 

were allowed in February and answered by March 10.   

 Keystone filed discovery requests on December 18, 2014, several weeks ahead of the 

Commission’s deadline.  Interveners, including DRA, asserted they had until February 6 to 

respond, despite South Dakota Civil Procedure rules to the contrary.  Keystone didn’t object to 

the response date. 

 In its initial discovery requests, Keystone asked DRA to produce “. . .all documents you 

intend to offer as exhibits at the evidentiary hearing.”  See Applicant’s document request No. 1.  

On February 6, DRA responded by saying it didn’t know what documents it intended to offer, 

producing no documents.   

 On March 10, DRA supplemented its February 6 response, producing ten documents 

comprising about 500 pages.  Two were witness resumes and a third was a transcript from the 

2007 Keystone hearings.  The balance were documents were from the public domain and are 
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duplicated in the July 7 exhibit list as items 31-36.  By supplementing its response, DRA 

demonstrated it clearly understood its discovery obligations.  DRA made no further production. 

 DRA has said for months that it intended to call Evan Vokes, a former TransCanada 

employee and self-described “whistle-blower” as a witness.  DRA has had ample time to 

determine what documents and pictures Vokes had available and to produce them as 

supplemental discovery.  Instead it waited until July 9, after the close of business. 

 In the same manner, DRA has said it intends to call Ms. Sibson, a landowner on the base 

Keystone Pipeline.  Again, DRA has had ample time to determine what photos she had and to 

produce them as supplemental discovery.  Again it waited until July 9. 

 On April 17, 18 days before the hearing then set for May 5, Keystone produced 

thousands of pages of documents pursuant to the Commission’s order.  On April 24, citing 

Mordhurst v Egert, 223 NW 2d 501 (SD 1974), DRA moved the Commission to continue the 

hearing date, arguing  

The requirement that the enormous amount of data be reviewed for completeness 

and substance in time for the trial is unreasonable and impossible.   Joint Motion 

Brief, filed April 24, 2015. 

 

Now DRA is attempting to do exactly what it objected to in April….produce thousands of 

documents exactly 18 days before the hearing, after having had months to make its production.  

DRA is clearly out to prejudice Keystone’s trial preparation by waiting until Keystone had filed 

its rebuttal testimony and made its case, then producing a volume of previously undisclosed 

documents and indicating its intention to introduce them as exhibits.   
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Discovery Statutes 

 The South Dakota Rules of Civil Procedure apply to this proceeding.  The Rules contain 

very specific direction regarding production of documents and spell out the consequences for 

failure to comply. 

SDCL § 15-6-26(e) provides, in part 

 

(1) A party is under a duty to supplement at appropriate intervals the party’s response to 

a discovery request. . .if additional  . . . information has not otherwise been made 

known to the other parties during the discovery process. 

 

SDCL § 15-6-37(c) provides, in part 

 

(1) A party that without substantial justification fails to disclose information required by 

subdividison 15-6-26(e)(1). . .is not, unless such failure is harmless, permitted to use 

as evidence at a trial, at a hearing. . .any. . .information not so disclosed. 

 

 In December, Keystone asked DRA to produce or identify the exhibits it intended to 

introduce at trial.  DRA responded, at first saying it didn’t know, then, on March 10, producing a 

volume of documents.  The discovery responses were never supplemented.   

 Last Tuesday, in the form of an exhibit list, DRA identified thousands of documents it 

intends to offer as exhibits.  All but six had never been previously identified as exhibits, despite 

discovery requests served almost seven months previously seeking the documents be identified.  

Last Thursday, long after the discovery deadline and only hours before the limine motion 

deadline, an enormous volume of materials were produced.   

 DRA identified documents it intended to use at trail on March 10.  Keystone is entitled to 

rely on DRA’s March 10 discovery responses.  SDCL 15-6- 26(e) requires DRA to timely 

supplement its discovery responses, which DRA did not do.  Keystone prepared its defenses to 

DRA’s claims based on the un-supplemented March 10 discovery responses and the pre-filed 

testimony.  To allow late production, on the eve of the final motion deadline, corrupts the 
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discovery process, is prejudicial to Keystone and is nothing more than a calculated attempt by 

DRA to disrupt the discovery and trial preparation process established by the Commission. 

 SDCL 15-6-37(c) places the burden on DRA to explain why it didn’t timely produce the 

documents, and requires exclusion of the documents if DRA cannot provide substantial 

justification for its failure.  DRA made no attempt to explain why it failed to timely produce 

more than 1,000 of the documents it now wants to offer into evidence.  In its response to 

Keystone’s motion, DRA skips over its statutory discovery obligations.  It offers no explanation 

for why it should be allowed to ignore or violate the Commission’s orders on production of 

documents.  Rather, it simply contends that the documents it identified “are documents prepared 

or produced by TransCanada itself”, as if that somehow cures DRA’s failure to either produce 

the documents or identify them in response to Keystone’s first document request of December 

18, which asked for all documents intended to be used at trial. 

Trial Preparation Impact 

 DRA contends that because many of the undisclosed documents it intends to offer are 

either from the internet or TransCanada documents, it should somehow be excused from 

compliance with the discovery orders.  DRA ignores the fact that Keystone requested, in 

December 18 discovery request number 1, that DRA produce and disclose “. . .all documents that 

you intend to use at the evidentiary hearing. . . .”   

 Keystone, like any experienced litigant, asked for disclosure of documents anticipated to 

be used in the coming trial for a very specific reason.  Advance knowledge of what documents 

DRA intended to offer allows Keystone to tailor its pre-filed testimony and trial presentation to 

address, rebut or impeach the documents.  Production of documents in that context isn’t about 

whether they were TransCanada documents or whether they were in the public domain…rather, 
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it is about trial preparation and the opportunity to prepare and present a case.  It would be 

palpably unfair to allow DRA to produce, for the first time, a thousand files containing a myriad 

of documents 18 days before the hearing, and then offer them into evidence, long after the 

deadline for submitting pre-filed rebuttal.  It is nothing more than an effort to sandbag Keystone 

and thumb its nose at the Commission’s procedural orders, a gambit no trial judge would ever 

allow. 

 Second, DRA’s belated identification of unproduced exhibits fouls the evidentiary 

process.  Months ago the Commission set a deadline for limine motions.  As the parties pointed 

out in their limine motion briefing, the purpose of limine motions is to resolve questions 

regarding admissibility, foundation, and relevance of evidence ahead of trial, to avoid prejudice, 

unnecessary disputes, and to streamline the hearing.  DRA’s belated identification of unproduced 

documents, followed by production two days later, after business hours the day before the limine  

motion deadline, effectively eliminates the opportunity to resolve pretrial challenges to the 

evidentiary relevance of those exhibits, requiring Keystone to challenge the documents one by 

one as they are proferred.   

 DRA no doubt will offer to cure its belated production by offering to agree to a 

continuance. Keystone has no interest in a continuance.  At DRA’s request the hearing was 

continued once.  The case is ready to try and Keystone is ready to try it.   

Conclusion 

 DRA’s document identification of previously unidentified and unproduced exhibits is 

untimely.  Failure to produce the documents is a blatant violation of the discovery statutes.  Per 

SDCL § 15-6-37(c)(1), the appropriate sanction is to refuse to allow the exhibits to be admitted 

at trial.   
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 In Haberer v Radio Shack, 555 N.W.2d 606 (SD 1996), our Supreme Court held that 

imposing sanctions for failure to comply with the discovery statutes is designed to promote, 

rather than stifle, truth-finding.   

 DRA offers no explanation for its flagrant violation of the Commission orders and the 

Rules of Civil Procedure.  Keystone’s motion to prevent introduction of the 1000 belatedly 

produced exhibits must be granted. 

 Dated this 16
th

 day of July, 2015. 

 WOODS, FULLER, SHULTZ & SMITH P.C. 

 

    By  /s/ James E. Moore 

 James E. Moore 

 PO Box 5027 

 300 South Phillips Avenue, Suite 300 

 Sioux Falls, SD 57117-5027 

 Phone (605) 336-3890 

 Fax (605) 339-3357 

 Email James.Moore@woodsfuller.com  

 

 - and - 

 

 William Taylor 

 2921 E. 57
th

 Street, #10 

 Sioux Falls, SD 57108 

 Phone 605-212-1750 

 Bill.Taylor@williamgtaylor.com 

 

      Attorneys for Applicant TransCanada 

 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on the 16
th

 day of July, 2015, I sent by United States first-class mail, 

postage prepaid, or e-mail transmission, a true and correct copy of Applicant’s Reply to Dakota 

Rural Action’s Brief Resisting the Protective Limine Motion Regarding Dakota Rural Action’s 

Exhibit List, to the following: 

mailto:James.Moore@woodsfuller.com
mailto:Bill.Taylor@williamgtaylor.com
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Patricia Van Gerpen 

Executive Director 

South Dakota Public Utilities Commission 

500 E. Capitol Avenue 

Pierre, SD 57501 

patty.vangerpen@state.sd.us 

Kristen Edwards 

Staff Attorney 

South Dakota Public Utilities Commission 

500 E. Capitol Avenue 

Pierre, SD 57501 

kristen.edwards@state.sd.us 

Brian Rounds 

Staff Analyst 

South Dakota Public Utilities Commission 

500 E. Capitol Avenue 

Pierre, SD 57501 

brian.rounds@state.sd.us 

Darren Kearney 

Staff Analyst South Dakota Public Utilities 

Commission 

500 E. Capitol Avenue 

Pierre, SD 57501 

darren.kearney@state.sd.us 

Tony Rogers, Director 

Rosebud Sioux Tribe - Tribal Utility 

Commission 

153 South Main Street 

Mission, SD 57555 

tuc@rosebudsiouxtribe-nsn.gov 

Cindy Myers, R.N. 

PO Box 104 

Stuart, NE 68780 

csmyers77@hotmail.com 

Jane Kleeb 

1010 North Denver Avenue 

Hastings, NE 68901 

jane@boldnebraska.org 

Byron T. Steskal 

Diana L. Steskal 

707 E. 2
nd

 Street 

Stuart, NE 68780 

prairierose@nntc.net 

Terry Frisch 

Cheryl Frisch 

47591 875
th

 Road 

Atkinson, NE 68713 

tcfrisch@q.com 

Arthur R. Tanderup 

52343 857
th

 Road 

Neligh, NE 68756 

atanderu@gmail.com 

 

Lewis GrassRope 

PO Box 61 

Lower Brule, SD 57548 

wisestar8@msn.com 

Carolyn P. Smith 

305 N. 3
rd

 Street 

Plainview, NE 68769 

peachie_1234@yahoo.com 

Robert G. Allpress 

46165 Badger Road 

Naper, NE 68755 

bobandnan2008@hotmail.com 

 

Amy Schaffer 

PO Box 114 

Louisville, NE 68037 

amyannschaffer@gmail.com  

Louis T. (Tom) Genung 

902 E. 7
th

 Street 

Hastings, NE 68901 

tg64152@windstream.net 

mailto:patty.vangerpen@state.sd.us
mailto:kristen.edwards@state.sd.us
mailto:brian.rounds@state.sd.us
mailto:darren.kearney@state.sd.us
mailto:tuc@rosebudsiouxtribe-nsn.gov
mailto:csmyers77@hotmail.com
mailto:jane@boldnebraska.org
mailto:prairierose@nntc.net
mailto:tcfrisch@q.com
mailto:atanderu@gmail.com
mailto:wisestar8@msn.com
mailto:peachie-1234@yahoo.com
mailto:bobandnan2008@hotmail.com
mailto:amyannschaffer@gmail.com
mailto:tg64152@windstream.net
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Benjamin D. Gotschall 

6505 W. Davey Road 

Raymond, NE 68428 

ben@boldnebraska.org 

Nancy Hilding 

6300 West Elm 

Black Hawk, SD 57718 

nhilshat@rapidnet.com   

Elizabeth Lone Eagle 

PO Box 160 

Howes, SD 57748 

bethcbest@gmail.com 

Paul F. Seamans 

27893 249
th

 Street 

Draper, SD 57531 

jacknife@goldenwest.net 

John H. Harter 

28125 307
th

 Avenue 

Winner, SD 57580 

johnharter11@yahoo.com 

Viola Waln 

PO Box 937 

Rosebud, SD 57570 

walnranch@goldenwest.net 

Peter Capossela 

Peter Capossela, P.C. 

Representing Standing Rock Sioux Tribe 

PO Box 10643 

Eugene, OR 97440 

pcapossela@nu-world.com 

Wrexie Lainson Bardaglio 

9748 Arden Road 

Trumansburg, NY 14886 

wrexie.bardaglio@gmail.com  

Travis Clark 

Fredericks Peebles & Morgan LLP 

Suite 104, 910 5
th

 St. 

Rapid City, SD 57701 

tclark@ndnlaw.com 

Harold C. Frazier 

Chairman, Cheyenne River Sioux Tribe 

PO Box 590 

Eagle Butte, SD 57625 

haroldcfrazier@yahoo.com 

mailto:kevinckeckler@yahoo.com 

Jerry P. Jones 

22584 US Hwy 14 

Midland, SD 57552 

Cody Jones 

21648 US Hwy 14/63 

Midland, SD 57552 

Debbie J. Trapp 

24952 US Hwy 14 

Midland, SD 57552 

mtdt@goldenwest.net  

 

Gena M. Parkhurst 

2825 Minnewsta Place 

Rapid City, SD 57702 

GMP66@hotmail.com 

Jennifer S. Baker 

Representing Yankton Sioux Tribe 

Fredericks Peebles & Morgan LLP 

1900 Plaza Dr. 

Louisville, CO 80027 

jbaker@ndnlaw.com 

Joye Braun 

PO Box 484 

Eagle Butte, SD 57625 

jmbraun57625@gmail.com 

mailto:ben@boldnebraska.org
mailto:nhilshat@rapidnet.com
mailto:bethcbest@gmail.com
mailto:jacknife@goldenwest.net
mailto:johnharter11@yahoo.com
mailto:walnranch@goldenwest.net
mailto:pscapossela@nu-world.com
mailto:wrexie.bardaglio@gmail.com
mailto:tclark@ndnlaw.com
mailto:haroldcfrazier@yahoo.com
mailto:kevinckeckler@yahoo.com
mailto:mtdt@goldenwest.net
mailto:gmpgb@hotmail.com
mailto:jbaker@ndnlaw.com
mailto:jmbraun57625@gmail.com
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Duncan Meisel 

350.org 

20 Jay St., #1010 

Brooklyn, NY 11201 

duncan@350.org 

The Yankton Sioux Tribe 

Robert Flying Hawk, Chairman 

PO Box 1153 

Wagner, SD 57380 

robertflyinghawk@gmail.com 

Thomasina Real Bird 

Attorney for Yankton Sioux Tribe 

trealbird@ndnlaw.com 

Bruce Ellison 

Attorney for Dakota Rural Action 

518 6
th

 Street #6 

Rapid City, SD 57701 

belli4law@aol.com 

Chastity Jewett 

1321 Woodridge Drive 

Rapid City, SD 57701 

chasjewett@gmail.com   

RoxAnn Boettcher 

Boettcher Organics 

86061 Edgewater Avenue 

Bassett, NE 68714 

boettcherann@abbnebraska.com  

Bruce Boettcher 

Boettcher Organics 

86061 Edgewater Avenue 

Bassett, NE 68714 

boettcherann@abbnebraska.com  

Bonny Kilmurry 

47798 888 Road 

Atkinson, NE 68713 

bjkilmurry@gmail.com  

Ronald Fees 

17401 Fox Ridge Road 

Opal, SD 57758 

Robert P. Gough, Secretary 

Intertribal Council on Utility Policy 

PO Box 25 

Rosebud, SD 57570 

bobgough@intertribalCOUP.org  

Tom BK Goldtooth 

Indigenous Environmental Network (IEN) 

PO Box 485 

Bemidji, MN 56619 

ien@igc.org 

Dallas Goldtooth 

38731 Res Hwy 1 

Morton, MN 56270 

goldtoothdallas@gmail.com  

Gary F. Dorr 

27853 292
nd

 

Winner, SD 57580 

gfdorr@gmail.com  

William Kindle, President 

Rosebud Sioux Tribe 

PO Box 430 

Rosebud, SD 575 

William.Kindle@rst-nsn.gov  

ejantoine@hotmail.com 

Paula Antoine 

Sicangu Oyate Land Office Coordinator 

Rosebud Sioux Tribe 

PO Box 658 

Rosebud, SD 57570 

wopila@gwtc.net 

paula.antoine@rosebudsiouxtribe-nsn.gov 

mailto:duncan@350.org
mailto:robertflyinghawk@gmail.com
mailto:trealbird@ndnlaw.com
mailto:belli4law@aol.com
mailto:chasjewett@gmail.com
mailto:boettcherann@abbnebraska.com
mailto:boettcherann@abbnebraska.com
mailto:jackiekilmurry@yahoo.com
mailto:bobgough@intertribalCOUP.org
mailto:ien@igc.org
mailto:goldtoothdallas@gmail.com
mailto:gfdorr@gmail.com
mailto:William.Kindle@rst-nsn.gov
mailto:wopila@gwtc.net
mailto:paula.antoine@rosebudsiouxtribe-nsn.gov
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Thomasina Real Bird 

Representing Yankton Sioux Tribe 

Fredericks Peebles & Morgan LLP 

1900 Plaza Dr. 

Louisville, CO 80027 

trealbird@ndnlaw.com  

Sabrina King 

Dakota Rural Action 

518 Sixth Street, #6 

Rapid City, SD 57701 

sabinra@dakotarural.org 

Frank James 

Dakota Rural Action 

PO Box 549 

Brookings, SD 57006 

fejames@dakotarural.org 

Robin S. Martinez 

Dakota Rural Action 

Martinez Madrigal & Machicao, LLC 

616 West 26
th

 Street 

Kansas City, MO 64108 

robin.martinez@martinezlaw.net  

Tracey A. Zephier 

Attorney for Cheyenne River Sioux Tribe 

Fredericks Peebles & Morgan LLP 

910 5
th

 Street, Suite 104 

Rapid City, SD 57701 

tzephier@ndnlaw.com  

Paul C. Blackburn 

4145 20
th

 Avenue South 

Minneapolis, MN 55407 

paul@paulblackburn.net  

 

Matthew Rappold 

Rappold Law Office 

on behalf of Rosebud Sioux Tribe 

PO Box 873 

Rapid City, SD 57709 

matt.rappold01@gmail.com  

April D. McCart 

Representing Dakota Rural Action 

Certified Paralegal 

Martinez Madrigal & Machicao, LLC 

616 W. 26
th

 Street 

Kansas City, MO 64108 

april.mccart@martinezlaw.net  

Kimberly E. Craven 

3560 Catalpa Way 

Boulder, CO 80304 

kimecraven@gmail.com  

Joy Lashley 

Administrative Assistant 

SD Public Utilities Commission 

joy.lashley@state.sd.us  

Mary Turgeon Wynne 

Rosebud Sioux Tribe - Tribal Utility 

Commission 

153 S. Main Street 

Mission, SD 57555 

tuc@rosebudsiouxtribe-nsn.gov  

Eric Antoine 

Rosebud Sioux Tribe 

PO Box 430 

Rosebud, SD 57570 

ejantoine@hotmail.com  

 

 

        /s/ James E. Moore 

      One of the attorneys for TransCanada 

mailto:trealbird@ndnlaw.com
mailto:sabinra@dakotarural.org
mailto:fejames@dakotarural.org
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