BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE PETITION OF

TRANSCANADA KEYSTONE PIPELINE, LP YANKTON SIOUX TRIBE’S AND
FOR ORDER ACCEPTING CERTIFICATION INDIGENOUS ENVIRONMENTAL
OF PERMIT ISSUED IN DOCKET NETWORK’S MOTION TO
HP(09-001 TO CONSTRUCT THE PRECLUDE IMPROPER RELIEF
KEYSTONE XL PIPELINE OR, IN THE ALTERNATIVE, TO

AMEND FINDINGS OF FACT

HP14-001

COME NOW Yankton Sioux Tribe (*Yankton”) and Indigenous Environmental Network
(“IEN”), by and through counsel, and hereby move the Public Utilities Commission
(“Commission™) to preclude the amendment of findings of fact contained in the Amended Final
Decision and Order (“Final Decision™) issued in HP09-00! on the grounds that such relief is
improper and not permitted under SDCL 49-41B-27. In the alternative, should the Commission
find that it has authority at this stage to amend the findings of fact despite the absence of statutory
or regulatory authority, Yankton and IEN move the Commission to amend Finding Numbers 113
and 114 in the Final Decision and to permit further amendments to the findings as appropriate
based on the upcoming Evidentiary Hearing and any subsequent post-hearing briefs.

L RELEVANT FACTS
On March 12, 2009, TransCanada Keystone Pipeline, LP (*Keystone™) filed an
application with the Public Utilities Commission (“Commission”) in Docket HP-09-001]
requesting a permit for a project to construct a pipeline through South Dakota to transport tar sands.
Pursuant to South Dakota law, Keystone was required to provide key information including a

description of the nature and location and the purpose of the proposed pipeline to the Commission
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in its permit application in order for the Commission to make an informed. sound decision on the
project. SDCL 49-41B-11. The Commission issued its Final Decision on June 29, 2010, based
on that information, containing specific findings of fact and conclusions of law. The Final
Decision is attached hereto as “Exhibit A.” As a part of its Final Decision, the Commission issued
a detailed list of its findings of fact that led to the decision. Thus, the permit issued in 2010 is
inextricably tied to those findings of fact. Those findings of fact are the basis for the Commission’s
decision to issue that permit. Through the Final Decision, the Commission issued a permit
authorizing construction of the project.

On September 15, 2014, after more than four years had passed since the issuance of the
permit, Keystone filed a new Petition with the Commission in Docket HP 14-001 seeking to certify
to the Commission that it continues to meet the conditions upon which the permit was granted
pursuant to SDCL 49-41B-27. Although Keystone did not expressly request in the Petition that
the Commission amend the findings of fact contained in the Final Decision, Keystone impliedly
requested this relief through an attachment referenced in the Petition. As an appendix to the
Petition, Keystone submitted a “Tracking Table of Changes™ that identifies thirty (30) findings of
fact contained in the Final Decision and, for each finding, sets out a new, different, “update”
finding. The “Tracking Table of Changes” is attached hereto as “Exhibit B.” By proposing that
the Commission adopt new findings, Keystone is asking the Commission to grant relief that is nol
available to it by law.

IL. ARGUMENT
Because the laws of the State of South Dakota do not permit the Commission to amend 1ts

decision absent an application for rehearing or reconsideration, the Commission cannot now
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amend its findings contained in the Final Decision to conform with the findings proposed by
Keystone or to otherwise conform with any changed circumstances.

The Petition plainly states that the cause of action is for an order accepting certification

under SDCL 49-41B-27. That statute provides that:

Utilities which have acquired a permit in accordance with the

provisions of this chapter may proceed to improve, expand, or

construct the facility for the intended purposes at any time, subject

to the provisions of this chapter; provided, however, that if such

construction, expansion and improvement commences more than

four years after a permit has been issued, then the utility must certify

to the Public Utilities Commission that such facility continues to

meet the conditions upon which the permit was issued.
SDCL 49-41B-27 does not, however, permit an applicant to request that any part of the
Commission’s previous decision be amended or authorize the Commission to amend it. In fact, a
decision of the Commission can be amended pursuant to ARSD 20:10:01:29, which permits a party
to challenge a Commission decision by applying for rehearing or reconsideration.! The deadline
to file an application for reconsideration was July 29, 2010. Keystone filed no such application
and it cannot now, more than four years later, use SDCL 49-41B-27 as a tool to circumvent this
deadline and seek reconsideration of the findings.

As Keystone has already pointed out to this Commission, the time for seeking an
amendment to the Final Decision has passed. Moreover, the Final Decision itself is not up for
reconsideration, That decision must remain as it stands, including all of the findings of facts
contained therein. To now allow Keystone (o request changes to the findings would be to allow

Keystone to request amendments to the Final Decision and to place the Final Decision itself,

including the conditions and the decision to grant the permit itself, at issue. Just as the conditions

! SDCL 49-41B-30 also provides for judicial review of a decision by filing a notice of appeal in the circuit court.
However, Keystone has not filed any notice of appeal and the deadline to do so has passed as well.
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contained in the decision cannot be amended through this proceeding, neither can the findings of
fact.

While it is Movants' firm position that the Final Decision cannot be amended, should the
Commission find that it has the authority to alter the findings of fact or to adopt the updates
proposed by Keystone, that means that all of the findings contained in the Final Decision can be
altered or amended. If the Commission reaches this conclusion, Movants request that the
Commission amend Finding Number 113, This finding states:

The Commission finds that subject to the conditions of the Special
Permit and the Conditions set torth in Exhibit A hereto, the Project
will (i) comply with all applicable laws and rules; (ii} not pose an
unacceptable threat of serious injury to the environment nor to the
sacial and economic condition of inhabitants or expected inhabitants
in the siting are; (iil) not substantially impair the health, safety or
welfare of the inhabitants; and (iv) not unduly interfere with the
orderly development of the region with due consideration having
been given the views of governing bodies of affected local units of
government.

This finding essentially states that Keystone fulfilled all four requirements for its burden
of proof under SDCL 49-41B-22. However, Keystone failed to fulfill its statutory obligation to
give due consideration to the views of governing bodies of all affected local units of government.
The Reservation of the Yankton Sioux Tribe is located in close proximity to the proposed project
route. In addition, its treaty territory and aboriginal lands would be directly crossed by the
proposed route. As a sovereign nation, the Yankton Sioux Tribe no doubt constitutes a local unit
of government. This is the very status under which Yankton intervened in this matter as a party.
Yet, Keystone wholly failed to give any consideration at all to the views of the Yankton Sioux

Tribe or of its Business and Claims Committee, the governing body of the Tribe. Yankton holds

grave concerns about the threats to water, health, safety, and cultural resources that the proposed
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project poses (o its members. Keystone has made no good faith effort 10 learn and understand
these concerns, and it clearly has in no way taken them into account in its actions or given them
“due consideration” as required by law. SDCL 49-41B-20(4). It is therefore necessary and
appropriate at this time to amend Finding Number 113 to accurately reflect Keystone’s failure to
meet this burden.

Finding Number 114 states: “The Comimission finds that a permit to construct the Project
should be granted subject to the Conditions set forth in Exhibit A.” The permit in fact should not
have been granted to Keystone because Keystone failed to meet its burden of proof as required by
SDCL 49-41B-20, and Finding Number 114 must be amended to so reflect.

Finding Number I 14 must also be amended on the grounds that the Commission’s decision
was made based upon incomplete and inaccurate information. Keystone's “Tracking Table of
Changes” lists thirty (30) findings made by the Commission in Docket No. 09-001 which no longer
apply to the proposed project. In an adjacent column, it proposes an “updale” containing new and
revised findings that do apply to the proposed project. The fact that the Commission went to the
trouble to make each of the original findings shows that each of these findings was key to the
Commission’s decision to approve the proposed project. Keystone’s own admission that those

findings are no longer accurate as to the proposed project means that key bases for the

Commission’s decision have been altered. Because these “updates” which represent key elements

of the decision to issue the permit were not taken into consideration in that decision, the

Commission did not have the requisite information to reach a decision at the time the Final

Decision was entered thus the permit should not have been issued. Finding Number 114 must

therefore be amended to state that a permit to construct the proposed project should not be granted.
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Movants reserve the right to propose additional amendments to the findings of fact as
information and arguments are presented to the Commission through the course of the Evidentiary
Hearing and through any post-hearing briefing and requests that the Commission consider and
adopt such prospeclive amendments as appropriate to ensure that the findings conform with the
new information and circumstances surrounding the proposed project.

III. CONCLUSION

The Commission lacks the statutory authority to amend the findings of fact contained in
the Final Decision. Moreover, Keystone cannot be permitted to simply amend the findings of fact
contained in the Final Decision because, as a party, Keystone has no authorily to alter a
Commission decision.  Nothing in the statutes or regulations authorizes the amendment or
“update” of a Commission decision in an action brought pursuant to SDCL 49-41B-27, and the
time to apply for reconsideration or rehearing has long since expired. The Commission must
therefore refrain from altering the findings of fact and the Amended Final Decision and Order
must stand as issued. In the alternative, should the Commission find that it does have authority to
amend the findings, Movants request that the Commission amend Finding Number 114 to state
that the Commission finds that the permit should nor be granted. Movants further request that the
Commission amend Finding Number 113 to state that the Commission finds that due consideration
had nor been given to the views of governing bodies of affected local units of government.
Movants reserve the right to propose additional amendments to the findings of fact as information
and arguments are presented to the Commission through the course of the Evidentiary Hearing and

through any post-hearing briefing
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Dated this == day of May, 2015.

_77( A)M Lol [J;ia‘///

Thomasina Real Bird, SD Bar No. 4415
FREDERICKS PEEBLES & MORGAN LLP
1900 Plaza Drive

Louisville, Colorado 80027

Telephone: (303) 673-9600

Facsimile: (303) 673-9155

Email: trealbird@ndnlaw.com

Attorney for Yankton Sioux Tribe

{/aw«/fc{/ééf/

Jennifer S. Baker, OK No. 21538, NM No. 28101
FREDERICKS PEEBLES & MORGAN LLP
1900 Plaza Drive

Louisville, Colorado 80027

Telephone: (303) 673-9600

Facstmile: (303) 673-9155

Email: jbaker@ ndnlaw.com

Artorney for Yankton Sioux Tribe

fs/ Kimberly Craven

Kimberly Craven, AZ BAR #23163
3560 Catalpa Way

Boulder, CO 80304

Telephone: (303) 494-1974

Fax: 720.328.9411

Email: kimecraven@ gmail.com

Attorney for Indigenous Environmental Network
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CERTIFICATE OF SERVICE

I certify that on this 26 day of May, 2015, a true and correct copy of this YANKTON
SI0OUX TRIBE’S AND INDIGENOUS ENVIRONMENTAL NETWORK'’S MOTION TO
PRECLUDE IMPROPER RELIEF OR, IN THE ALTERNATIVE, TO AMEND
FINDINGS OF FACT was filed on the Public Utilities Commission of the State of South Dakota
e-filing website. And also on this day, a true and accurate copy was sent via email (and/or US

Mail first class postage prepaid where indicated) to the following:

Ms. Patricia Van Gerpen
Executive Director, South Dakota Public Utilities Commission

patty.vangerpen @state.sd.us

Ms, Kristen Edwards
Staft” Attorney, South Dakota Public Utilities Commission
Kristen.edwards @state.sd.us

Mr. Brian Rounds
Staff Analyst, South Dakota Public Utilities Commission
brian.rounds @state.sd.us

Mr. Darren Kearney
Staff Analyst, South Dakota Public Utilities Commission

darren.kearney @state.sd.us

Mr. James E. Moore - Representing: TransCanada Keystone Pipeline, LP
james.moore @woodsfuller.com

Mr. Bill G. Taylor - Representing: TransCanada Keystone Pipeline, LP
bill.tavlor@woodsfuller.com

Mr. Paul F. Seamans
jacknife @ goldenwest, net

Mr. John H. Harter
johnharter 1 @vahoo.com

Mr. Tony Rogers
Rosebud Sioux Tribe - Tribal Utility Commission
tuc @rosebudsiouxtribe-nsn.gov

Ms. Viola Waln
walnranch @ goldenwest.net
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Ms. Jane Kleeb
Bold Nebraska
jane{@boldnebraska.org

Mr. Benjamin D, Gotschall
Bold Nebraska

ben@boldnebraska.org

Mr. Byron T. Steskal & Ms. Diana L. Steskal
prairierose @nntc.net

Ms. Cindy Myers, R.N.
csmyers77 @hotmail.com

Mr. Arthur R, Tanderup
atanderu @ gmatil.com

Mr. Lewis GrassRope
wisestar8 @msn.com

Ms. Carolyn P. Smith
peachie 1234 @ yahoo.com

Mr. Robert G. Allpress
bobandnan2008 @hotmail.com

Mr. Louis T. Genung
tg64 152 @windstream.net

Mr. Peter Capossela, P.C. - Representing: Standing Rock Sioux Tribe
peapossela@nu-world.com

Ms. Nancy Hilding
nhilshat@rapidnet.com

Mr. Gary F. Dorr
gfdorr@gmail.com
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Mr, Bruce & Ms. RoxAnn Boettcher

Boeticher Organics
boeltcherann @abbnebraska.cor

Ms. Wrexie Lainson Bardaglio
wrexie.bardaglio @gmail.com

Mr. Cyril Scott

President, Rosebud Sioux Tribe
cscolt@gwic.net

¢jantoine @ hotmail.com

Mr. Eric Antoine
Altorney, Rosebud Sioux Tribe
gjantoing @hotmail.com

Ms. Paula Antoine

Sicangu Oyate Land Oftfice Coordinator, Rosebud Sioux Tribe

wopila@gwtc.net

paula.antoine @rosebudsiouxtribe-nsn.goy

Mr. Harold C. Frazier

Chairman, Cheyenne River Sioux Tribe

haroldcfrazier@ yahoo.com

Ms. Amy Schaffer
amyannschaffer@gmail.com

Ms. Debbie J. Trapp
mtdt@ goldenwest.net
Ms. Gena M. Parkhurst

gmp66@hotmail.com

Ms. Joye Braun
imbraun57625 @gmail.com

Mr. Robert Flying Hawk
Chairman, Yankton Sioux Tribe
Robertflyinghawk @ gmail.com

Ms. Chastity Jewett
chasjewett@gmail.com
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Mr. Duncan Meisel
duncan@350.org

Ms. Sabrina King
Dakota Rural Action
sabrina@dakotarural.org

Mr. Frank James
Dakota Rural Action

fejames @dakotarural.org

Mr. Bruce Ellison
Attorney, Dakota Rural Action
bellidlaw @ aol.com

Mr. Tom BK Goldtooth
Indigenous Environmental Network (IEN)

ien@igc.org

Mr. Dallas Goldtooth
goldtoothdallas @ ¢gmail.com

Ms. Bonny Kilmurry
bikilmurry @ gmail.com

Mr. Robert P. Gough
Secretary, Intertribal Council on Utility Policy
hobgough@intertribal COUP.org

Mr. Terry & Cheryl Frisch
tcfrisch@qg.com

Ms. Tracey Zephier - Representing: Cheyenne River Sioux Tribe
tzephier@ndnlaw.com

Mr. Robin S. Martinez - Representing: Dakota Rural Action
robin.martinez @ martinezlaw.net

Ms. Mary Turgeon Wynne, Esq.

Rosebud Sioux Tribe - Tribal Utility Commission
tuc@rosebudsiouxtribe-nsn.gov

Mr. Matthew L. Rappold - Representing: Rosebud Sioux Tribe
Matt.rappold01 @ gmail.com
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Ms. April D. McCart - Representing:

Certified Paralegal
april.mccart@martinezlaw.net

Dakota Rural Aclion

Mr. Paul C. Blackburn - Representing: Bold Nebraska

paul@paulblackburn.net

Ms. Kimberly E. Craven - Representing: Indigenous Environmental Network (IEN)

kimecraven@gmail.com

Mr. Cody Jones

21648 US HWY 14/63
Midland, SD 57552
(605) 843-2827 - voice

Mr. Jerry Jones
22584 US HWY 14
Midiand SD 57552
(605) 843-2264

Mr. Ronald Fees

17401 Fox Ridge Rd.
Opal, SD 57758

(605) 748-2422 - voice

Ms. Elizabeth Lone Eagle

PO Box 160

Howes, SD 57748

bethcbest @ gmail.com

(605) 538-4224 - voice

serve both by email and regular mail

Tina Douglas
SD PUC
Tina.douglas @state.sd.us

James P. White — Transcanada
Jim_p white(@transcanada.com

/ﬁ,{)a,;md 5-2baIS

dgnt{rf Legal Assistant

006834



EXHIBIT A
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE APPLICATION BY )

TRANSCANADA KEYSTONE PIPELINE, LP ) AMENDED FINAL DECISION
FOR A PERMIT UNDER THE SOUTHDAKOTA )  AND ORDER; NOTICE OF
ENERGY CONVERSION AND TRANSMISSION ) ENTRY
FACILITIES ACT TO CONSTRUCT THE )

KEYSTONE XL PROJECT ) HP09-001

PROCEDURAL HISTORY

On March 12, 2009, TransCanada Keystone Pipeline, LP (“Applicant” or "Keystone"} filed an
application with the South Dakota Public Utilities Commission ("Commission”) for a permit as
required by SDCL Chapter 49-41B to construct the South Dakota portion of the Keystone XL
Pipetine (“Project”)'. The originally filed application described the Project as proposed to be an
approximately 1,702 mile pipeline for transporting crude oil from Alberta, Canada, to the greater
Houston area in Texas, with approximately 1,375 miles fo be located in the United States and 313
miles located in South Dakota.

On April 6, 2009, the Commission issued its Notice of Application; Order for and Notice of
Public Input Hearings; and Notice of Opportunity to Apply for Party Status. The notice provided that
pursuant to SDCL 49-41 B-17 and ARSD 20:10:22:40, each municipality, county, and governmental
agency in the area where the facility is proposed to be sited; any nonprofit organization, formed in
whole or in part to promote conservation or natural beauty, to protect the environment, personal
health or other biological values, to preserve historical sites, to promote consumer interests, to
represent commercial and industrial groups, or to promote the orderly development of the area in
which the facility is to be sited; or any interested person, may be granted party status in this
proceading by making written application to the Commission on or before May 11, 2009,

Pursuant to SDCL 49-41B-15 and 49-41B-16, and its Notice of Application; Order for and
Notice of Public Hearings and Notice of Opportunity to Apply for Party Status, the Commission held
public hearings on Keystone's application as follows: Monday, April 27, 2009, 12:00 noon CDT at
Winner Community Playhouse, 7th and Leahy Boulevard, Winner, SD, at which 26 persons
presented comments or questions; Monday, April 27, 2009, 7:00 p.m. MDT at Fine Arts School, 330
Scottie Avenue, Philip, SD, at which 17 persons presented comments or questions; and Tuesday,
April 28, 2009, 6:00 p.m. MDT at Harding County Recreation Center, 204 Hodge Street, Buifalo, SD,
at which 16 persons presented comments or gquestions. The purpose of the public input hearings
was to hear public comment regarding Keystone's application. At the public input hearings,
Keystone presented a brief description of the project, following which interested persons appeared
and presented their views, comments and questions regarding the application.

On Aprit 29, 2009, Mary Jasper (Jasper) filed an Application for Party Status. On May 4,
2009, Paul F. Seamans (Seamans) filed an Application for Party Status. On May 5, 2009, Darrell
lversen (D. Iversen) filed an Application for Party Status. On May 8, 2009, the City of Colome
(Colome) and Glen Iversen (G. Iversen) filed Applications for Party Status. On May 11, 2009,
Jacqueline Limpert (Limpert), John H. Harter (Harter), Zona Vig (Vig), Tripp County Water User
District (TCWUD), Dakata Rural Action (DRA) and David Niemi (David Niemi) filed Applications for

The Commission's Orders in the case and all other filings and documents In the record are
available on the Commission’s web page for Docket HP09-001 at:
hitp:#puc. sd.qov/dockets/hydrocarbonpipeline/2009/hp09-001.aspx
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Party Status. On May 11, 2009, the Commission received a Motion for Extension of Time to File
Application for Party Status from DRA requesting that the intervention deadline be extended to June
10, 2009. On May 12, 2008, Debra Niemi (Debra Niemi) and Lon Lyman (Lyman) filed Applications
for Party Status. On May 15, 2009, the Commission received a Response to Motion to Extend Time
from DRA and a Motion to Establish a Procedural Schedule from the Commission’s Staff (“Staff").

At its regularly scheduled meeting of May 19, 2009, the Commission voted unanimously to
grant party status to Jasper, Seamans, D. lversen, Colome, G. Iversen, Limpert, Harter, Vig,
TCWUD, DRA, David Niemi, Debra Niemi and Lyman. The Commission also voted to deny the
Motion for Extension of Time to File Application for Party Status, and in the alternative, the
Commission extended the intervention deadline to May 31, 2009. On May 29, 2009, Ruth M. Iversen
(R. Iversen) and Martin R. Lueck (Lueck) filed Applications for Party Status. At its regularly
scheduled mesting of June 9, 2009, the Commission voted unanimously to grant the Motion to
Establish a Procedural Schedute and granted intervention to R. Iversen and Lueck.

On August 26, 2009, the Commission received a revised application from Keystone. On
September 3, 2009, the Commission received a Motion for Extension of Time to Submit Testimony
from DRA. At its regularly scheduled meeting of September 8, 2009, the Commission voted
unanimously to grant the Motion for Extension of Time to Submit Testimony to extend DRA's time for
filing and serving testimony until September 22, 2009,

On September 18, 2009, Keystone filed Applicant's Respense o Dakota Rural Action’s
Request for Further Discovery. On September 21, 2009, DRA filed a Motion to Compel Responses
and Production of Documents Addressed to TransCanada Keystone Pipeline, LP Propounded by
Dakota Rural Action. At an ad hoc meeting on September 23, 2009, the Commission considered
DRA's Motion to Compet and on October 2, 2009, issued its Order Granting in Part and Denying in
Part Motion to Compel Discovery. By letter filed on September 29, 2009, Chairman Johnson
requested reconsideration of the Commission's action with respect to DRA's Request 6 regarding
Keystone documents pertaining to development of its Emergency Response Plan for the Project. At
its regularly scheduled meeting on October 6, 2009, the Commission voted two to one, with
Commissioner Hanson dissenting, to require Keystone to produce to DRA via email the References
for the Preparation of Emergency Response Manuals before the close of business on October 6,
2009, that DRA communicate which documents on the list it wished Keystone to produce on or
before the close of business on October 8, 2009, and that Keystone produce such documents to
DRA on or before October 15, 2009.

On October 2, 2009, Staff filed a Istter requesting the Commission to render a decision asto
whether the hearing would proceed as scheduled commencing on November 2, 2009. Staff's letter
stated that rescheduling the hearing would result in significant scheduling complications for Staff's
expert withesses whose scheduling and travel arrangements had been made months sarfier based
on the Commission’s Order Setting Procedural Schedule issued on June 30, 2009, At its regular
meeting on October 6, 2009, the Commission considered Staff's request. At the meeting, all parties
agreed that the hearing could proceed on the scheduled dates. DRA requested that its date for
submission of pre-filed testimony be extended from October 14, 2009, until October 22, if possible,
or at least until October 20, 2009. After discussion, the parties agreed on an extension for DRA's
pre-filed testimony until October 20, 2009, with Applicant's rebuttal to be filed by October 27, 2009.
The Commission voted unanimously to approve such dates and issued its Order Setting Amended
Procedural Schedule on October 8, 2009.

On October 15, 2009, the Commission issued its Order for and Notice of Hearing setting the
matter for hearing on November 2-6, 2009, and its Order for and Notice of Public Hearing for an
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additional informat public input hearing to be held in Pierre on November 3, 2009, commencing at
7:00 p.m. CST. On October 19, 2009, DRA requested that the time for commencement of the
public hearing be changed from 7:00 p.m. CST to 6:00 p.m. CST to better accommodate the
schedules of interested persons. On October 21, 2009, the Commission issued an Amended Order
for and Notice of Public Hearing amending the start time for the public hearing to 6:00 p.m. CST.

On October 19, 2009, Keystone filed a second revised application ("Application”) containing
minor additions and amendments reflecting refinements to the route and facility locations and the
most recent environmental and other planning evaluations.

In accordance with the scheduling and procedural orders in this case, Applicant, Staff and
Intervenors David and Debra Niemi filed pre-filed testimony. The hearing was held as scheduled on
November 2-4, 2009, at which Applicant, DRA and Staff appeared and participated. The informal
hearing was held as scheduled on the evening of November 3, 2009, at which 23 persons presented
commaents and/or questions. A combined total of 326 persons attended the public input hearings in
Winner, Phillip, Buffalo and Plerre. As of February 26, 2009, the Commission had received 252
written comments regarding this matter from the public.

On December 31, 2009, the Commission issued its Amended Order Establishing Briefing
Schedule setting the following briefing schedule: (i) initial briefs and proposed findings of fact and
conclusions of law from all parties wishing to submit them due by January 20, 2010; and (ji) reply
briefs and objections and revisions to proposed findings of fact and conclusions of law due from all
parties wishing to submit them on or before February 2, 2010. '

On January 13, 2009, Intervenor David Niemi filed a lefter with the Commission requesting
and recommending a series of conditions to be included in the order approving the permit, if
granted. On January 20, 2010, initial briefs were filed by the Applicant and Staff. On January 20,
2010, Applicant also filed and served proposed findings of fact and conclusions of law. On January
21, 2010, DRA fited an initial brief and Motion to Accept Late-Filed Brief. On January 21 and 286,
2010, respectively, Keystone and Staff filed letters of no objection to acceptance of DRA's late-filed
initial brief. On February 2, 2010, reply briefs were filed and served by Applicant, DRA and Staff, and
Keystone filed Applicant's Response to David Niemi's Letter filed on January 13, 2010.

At an ad hoc mesting on February, 18, 2010, after separately considering each of a set of
draft conditions prepared by Commission Counsel from inputs from the individual Commissioners
and a number of Commissioner motions to amend the draft conditions, the Commission voted
unanimously to approve conditions to which a permit to construct the Project would be subject, if
granted, and to grant a permit to Keystone to construct the Project, subject to the approved
conditions.

On April 14, 2010, Keystone filed Applicant's Motion for Limited Reconsideration of Certain
Permit Conditions ("Motion™). On April 19, 2010, intervenors David Niemi and Seamans filed
responses to the Motion. On April 19, 2010, Peter Larson (“Larson”} filed two comments responsive
to the Motion. On April 27, 2010, Keystone filed Applicant's Reply Brief In Support of Motion for
Limited Reconsideration responding to the responses and comments filed by Niemi, Seamans and
Larson. On April 28, 2010, Staff filed a response to the Mation. On April 29, 2010, DRA filed the
Answer of Dakote Rural Action in Opposition to Applicant's Motion for Limited Reconsideration of
Certain Permit Conditions.

Atits regularly scheduled meeting on May 4, 2010, the Commission considered the Motion
and the responses and comments filed by the parties and Larson. Applicant, Staff, intervenor John
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H. Harler, DRA and Larson appeared and participated in the hearing on the Motion. Alter an
extensive discussion among the Commission and participants, the Commission made rulings on the
specific requests in the Motion and voted to grant the Motion in part and deny in part and amend
certain of the Conditions as set forth in the Commission's Order Granting in Part Motion to
Reconsider and Amending Certain Conditions In Final Decision And Order, which was issued by the
Commission on JunefH , 2010.

Having considered the evidence of record, applicable law and the arguments of the parties,
the Commission makes the following Findings of Fact, Conclusions of Law and Dacision:

FINDINGS OF FACT
Parties

1. The permit applicant is TransCanada Keystone Pipeline, LP, a limited partnership,
organized under the laws of the State of Delaware, and owned by affiliates of TransCanada
Corporation (“TransCanada"), a Canadian public company organized under the laws of Canada, Ex
TC-1, 1.5, p. 4.

2. On May 19, 2009, the Commission unanimously voted to grant party status to all
persons that had requested party status prior to the commencement of the meeting. On June 8,
2009, the Commission unanimously voted to grant party status to all persons that had requested
party status after the commencement of the mesting on May 19, 2009, through the intervention
deadline of May 31, 2009. Fifteen persons intervened, including: Mary Jasper, Paul F. Seamans,
Darrell Iversen, the City of Colome, Glen Iversen, Jacqueline Limpert, John H. Harter, Zona Vig,
Tripp County Water User District ("TCWUD"), Dakota Rural Action, David Niemi, Debra Niemi, Ruth
M. Iversen, Martin R. Lueck, and Lon Lyman. Minutes of May 19, 2009, and June 8, 2009,
Commission Meetings; Applications for Party Status.

3. The Staff also participated in the case as a full party.

Procedural Findings

4, The appiication was signed on behalf of the Applicant on February 26, 2009, in
Calgary, Alberta, Canada, and was filed with the Commission on March 12, 2009. ExTC -1, 9.0, p.
116.

LA The Commission issued the following notices and orders in the case as described in
greater detail in the Procedurai History above, which is hereby incorporated by reference in these
Findings of Fact and Conclusions of Law:

o Order of Assessment ot Filing Fee

* Notice of Application; Order for and Notice of Public Input Hearings; and Notice of
Opportunity to Apply for Party Status

e Order Granting Party Status; Order Denying Motion for Extension of Time to File
Application for Party Status; Order Extending Intervention Deadline

¢ Order Granting Motion to Establish Procedural Schedule and Order Granting Party
Status
Order Setting Procedural Schedule
Order Granting Motion for Extension of Time to Submit Testimony
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Order Granting in Part and Denying in Part Motion to Compel Discovery

Order Amending Order Granting in Part and Denying in Part Motion to Compel
Discovery

Order Setting Amended Procedural Schedule
Order for and Notice of Hearing

Order for and Notice of Public Hearing
Amended Order for and Notice of Public Hearing
Order Establishing Briefing Schedule

Amended Order Establishing Briefing Schedule

QOrder Granting in Part Motion to Reconsider and Amending Certain Conditions In
Final Decision And Order

6. Pursuant to SDCL 49-41B-15 and 49-41B-16 and its Notice of Application; Order for
and Notice of Public Hearings; and Notice of Opportunity to Apply for Party Status, the Commission
held public hearings on Keystone's application at the following times and places (see Public Hearing
Transcripts):

* Monday, April 27, 2008, 12:00 noon CDT at Winner Community Playhouse, 7th and
Leahy Boulevard, Winner, SD

* Monday, April 27, 2009, 7:00 p.m. MDT at Fine Arts School, 330 Scottie Avenus,
Philip, SD

» Tuesday, April 28, 2009, 6:00 p.m. MDT at Harding County Recreation Center, 204
Hodge Street, Buffalo, SD. '

7. The purpose of the public hearings was to afford an opportunity for interested
persons to present their views and comments to the Commission concerning the Application. Atthe
hearings, Keystone presented a brief description of the project after which interested persons
presented their views, comments and questions regarding the application. Public Hearing
Transcripts.

8. The following testimony was prefiled in advance of the formal evidentiary hearing
held November 2, 3 and 4, 2009, in Room 414, State Capitol, Pierre, South Dakota:

A. Applicant's March 12, 2009, Direct Testimony.
Robert Jones

John Phillips

Richard Gale

Jon Schmidt

Meera Kothari

John Hayes

Donald Scott

Heidi Tillguist

Tom Oster

B. Supplemental Direct Testimony of August 31, 2009,
e John Phillips

C. Intervenors’ Direct Testimony of September 11, 2009.

o David Niemi
e Debra Niemi
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D. Staff's September 25, 2009, Direct Testimony.
Kim Mcintosh

Brian Walsh

Derric lles

Tom Kirschenmann
Paige Hoskinson Olson
Michael Kenyon

Ross Hargove

Patrick Robblee

James Arndt

Willlam Walsh

Jenny Hudson

Pavid Schramm
William Mampre
Michael K. Madden
Tim Binder

E. Applicant’s Updated Diract and Rebuttal Testimony.
Robert Jones Updated Direct (10/23/09)

Jon Schmidt Updated Direct and Rebuttal (10/19/09)
Meera Kothari Updated Direct and Rebuttal (10/19/09)
Donald M. Scott Updated Direct (10/19/09)

John W. Hayes Updatsd Direct (10/19/09)

Heidi Tiliquist Updated Direct (10/20/09)

Steve Hicks Direct and Rebuttal (10/19/09)

® & @ & & » 0w

F. Staff's Supplemental Testimony of October 29, 2009.
e William Walsh
e William Mampre
s Ross Hargrove

9. As provided for in the Commission’s October 21, 2009, Amended Order for and
Notice of Public Hearing, the Commission held a public input heanng in Room 414 of the State
Capitol beginning at 6:00 p.m. on November 3, 2009, at which 23 members of the public presented
comments and/or questions. Transcript of November 3, 2009 Public Input Hearing.

Applicable Statutes and Requlations

10.  The following South Dakota statutes are applicable: SDCL 49-41B-1 through 49-418-
2.1, 49-41B-4, 49-41B-11 through 49-41B-19, 49-41B-21, 49-41B-22, 49-41B-24, 49-41B-26
through 49-41B-38 and applicable provisions of SDCL Chs. 1-26 and 15-6.

11.  The following South Dakota administrative rules are applicable: ARSD Chapter
20:10:01, ARSD 20:10:22:01 through ARSD 20:10:22:25 and ARSD 20:10:22:36 through ARSD
20:10:22:40.

12.  Pursuant to SDCL 49-41B-22, the Applicant for a facility construction permit has the
burden of proof to establish that:

(1}  The proposed facility will comply with all applicable laws and rules;
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(2)  Thefacility will not pose a threat of serious injury to the environment nor to the social
and economic condition of inhabitants or expected inhabitants in the siting area;

(3)  Thefacility will not substantially impair the health, safety or welfare of the inhabitants;
and

(4) The facility will not unduly interfere with the orderly development of the region with
due consideration having been given the views of goveming bodies of affected local
units of government.

The Project

13.  The Project will be owned, managed and operated by the Applicant, TransCanada
Keystone Pipeline, LP. Ex TC-1, 1.5 and 1.7, p. 4.

14.  The purpose of the Project is to transport incremental crude oil production from the
Western Canadian Sedimentary Basin (“WCSB") to meet growing demand by refineries and markets
in the United States (“U.S."). This supply will serve to replace U.S. reliance on less stable and less
reliable sources of offshore crude oil. Ex TC-1, 1.1, p. 1; Ex TC-1, 3.0 p. 23; Ex TC-1, 3.4 p. 24.

15.  The Project will consist of three segments: the Steele City Segment, the Guif Coast
Segment, and the Houston Lateral. From north to south, the Steele City Segment extends from
Hardisty, Alberta, Canada, southeast to Steele City, Nebraska. The Gulf Coast Segment extends
from Cushing, Oklahoma south to Nederland, in Jefferson County, Texas. The Houston Lateral
extends from the Gulf Coast Segment in Liberty County, Texas southwest to Moore Junction, Harris
County, Texas. It will interconnect with the northem and southern termini of the previously approved
298-mile-long, 36-inch-diameter Keystone Cushing Extension segment of the Keystone Pipeline
Project. ExTC-1, 1.2, p. 1. Initially, the pipeline would have a nominal capacity to transport 700,000
barrels per day (“bpd"). Keystone could add additional pumping capacity to expand the nominal
capacity to 900,000 bpd. Ex TC-1, 2.1.2, p. 8.

16.  The Project is an approximately 1,707 mile pipeline with about 1,380, miles in the
United States. The South Dakota portion of the pipeline will be approximately 314 miles in length
and will extend from the Montana border in Harding County to the Nebraska border in Tripp County.
The Project is proposed to cross the South Dakota counties of Harding, Butte, Perkins, Meade,
Pennington, Haakon, Jones, Lyman and Tripp. Ex TC-1, 1.2 and 2.1.1, pp. 1 and 8. Detailed route
maps are presented in Ex TC-1, Exhibits A and C, as updated in Ex TC 14.

- 17.  Construction of the Project is proposed to commence in May of 2011 and be
completed in 2012. Construction in South Dakota will be conducted in five spreads, generally
proceeding in a north to south direction. The Applicant expects to place the Project in service in
2012. This in-service date is consistent with the requirements of the Applicant's shippers who have
made the contractual commitments that underpin the viability and need for the project. Ex TC-1, 1.4,
pp. 1 and 4; TR 26.

18.  The pipeline in South Dakota will extend from milepost 282.5 to milepost 597,
approximately 314 miles. The pipeline will have a 36-inch nominal diameter and be constructed
using AP 5L X70 or X80 high-strength steel. An external fusion bonded epoxy (“FBE") coating will
be applied to the pipeline and all buried facilities to protect against corrosion. Cathodic protection will
be provided by impressed current. The pipeline will have batching capabilities and will be able to
transport products ranging from light crude oil to heavy crude oil. Ex TC-1, 2.2, 2.2.1, 6.5.2, pp- 8-9,
97-98; Ex TC-8, 1 26.

006842



19.  The pipeline will operate at a maximum operating pressure of 1,440 psig. For location
specific low elevation segments close to the discharge of pump stations, the maximum operating
pressure will be 1,600 psig. Pipe associated with these segments of 1,600 psig MOP are excluded
from the Special Permit application and will have a design factor of 0.72 and pipe wall thickness of
0.572 inch (X-70) or 0.500 inch (X-80). All other segments in South Dakota will have a MOP of 1,440
psig. ExTC-1,2.2.1,p. 9.

20.  The Project will have seven pump stations in South Dakota, located in Harding (2),
Meade, Haakon, Jones and Tripp (2) Counties. TC-1, 2.2.2, p. 10. The pump stations will be
electrically driven. Power lines required for providing power to pump stations will be permitted and
constructed by local power providers, not by Keystone. Initially, three pumps will be installed at each
station to meet the nominal design flow rate of 700,000 bpd. If future demand warrants, pumps may
be added to the proposed pump stations for a total of up to five pumps per station, increasing
nominal throughput to 900,000 bpd. No additional pump stations will be required to be constructed
for this additional throughput. No tank facilities will be constructed in South Dakota. Ex TC-1,2.1.2,
p.8. Sixteen mainline valves will be located in South Dakota. Seven of these valves will be remotely
controlled, in order to have the capability to isolate sections of line rapidly in the event of an

emergency to minimize impacts or for operational or maintenance reasons. Ex TC-1, 2.2.3, pp. 10-
11.

21.  The pipeline will be constructed within a 110-foot wide corridor, consisting of a
temporary 60-foot wide construction right-of-way and a 50-foot permanent right-of-way. Additional
workspace will be required for stream, road, and railroad crossings, as weli as hilly terrain and other
features. The Applicant committed to reducing the construction right-of-way to 85 feet in certain
wetlands to minimize impacts. Ex TC-1, 2.2.4, pp. 11-12; Ex TC-7, 1 20. FERC guidelines provide
that the wetland construction right-of-way should be limited to 75 feet except where conditions do
not permit, and Staff witness Hargrove's Construction, Mitigation and Reclamation Plan Review
states that industry practice is to reduce the typical construction right-of-way width to 75 feet in non-
cultivated wetlands, although exceptions are sometimes made for larger-diameter pipelines or where
warranted due to site-specific conditions. Ex S-5, p. 2 and Attachment 2, 6.2; TR 335, 353. The
Commission finds that the construction right-of-way should be limited to 75 feet, except where site-
specific conditions require use of Keystone's proposed 85-foot right-of-way or where special
circumstances are present, and the Commission accordingly adopts Condition 22(a), subject to the
special circumstance provisions of Condition 30.

22.  The Project will be designed, constructed, tested, and operated in accordance with all
applicable requirements, including the U.S. Department of Transportation, Pipeline Hazardous
Materials and Safety Administration (PHMSA) regulations set forth at 49 CFR Part 195, as modified
by the Special Permit requested for the Project from PHMSA (see Finding 71). These federal
regulations are intended to ensure adequate protection for the public and the environment and to
prevent crude oil pipeline accidents and failures. Ex TC-1, 2.2, p. 8.

23. The current estimated cost of the Keystone Project in South Dakota is $921.4 million.
ExTC-1,1.3,p. 1.

Demand for the Facllity

24.  The transport of additional crude oil production from the WCSB is necessary to meet
growing demand by refineries and markets in the U.S. The need for the project is dictated by a
number of factors, including increasing WCSB crude oil supply combined with insufficient export
pipeline capacity; increasing crude oil demand in the U.S. and decreasing domestic crude supply;
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the opportunity to reduce U.S. dependence on foreign off-shore oil through increased access o
stable, secure Canadian crude oil supplies; and binding shipper commitments to utilize the Keystone
Pipeline Project. Ex TC-1, 3.0, p. 23.

25.  According to the U.S. Energy Information Administration (“EIA"), U.S. demand for
petroleum products has increased by over 11 percent or 2,000,000 bpd over the past 10 years and
is expected to increase further. The EIA estimates that total U.S. petroleum consumption will
increase by approximately 10 million bpd over the next 10 years, representing average demand
growth of about 100,000 bpd per year (EIA Annual Energy Outlock 2008). Ex TC-1, 3.2, pp. 23-24.

26.  Atthe same time, domestic U.S. crude oll supplies continue to decline. For example,
over the past 10 years, domestic crude production in the United States has declined at an average
rate of about 135,000 bpd per year, or 2% per year. Ex TC-1, 3.3, p. 24. Crude and refined
petroleum product imports into the U.S. have increased by over 3.3 million bpd over the past 10
years. In 2007, the U.S. imported over 13.4 million bpd of crude oil and petroleum products or over
60 percent of total U.S. petroleum product consumption. Canada is currently the largest supplier of
imported crude oil and refined products to the U.S., supplying over 2.4 million bpd in 2007,
representing over 11 percent of total U.S. petroleum product consumption (EIA 2007). Ex TC-1, 3.4,
p. 24.

27. The Project will provide an opportunity for U.S. refiners in Petroleum Administration
for Defense District Ill, the Guif Coast region, to further diversify supply away from traditionat
offshore foreign crude supply and to obtain direct access to secure and growing Canadian crude
supplies. Access to additional Canadian crude supply will also provide an opportunity for the U.S. to
offset annuat declines in domestic crude production and, specifically, to decrease its dependence on
other foreign crude oil suppliers, such as Mexico and Venezuela, the top two heavy crude oil
exporters into the U.S. Gulf Coast. Ex TC-1, 3.4, p. 24.

28. Reliable and safe transportation of crude oil will help ensure that U.S. energy needs
are not subject to unstable political events. Established crude oil reserves in the WCSB are
estimated at 179 billion barrels (CAPP 2008). Over 97 percent of WCSB crude oil supply is sourced
from Canada’s vast oll sands reserves located in northern Alberta. The Alberta Energy and Utilities
Board estimates there are 175 billion barrels of established reserves recoverable from Canada'’s oil
sands. Alberta has the second largest crude oil reserves in the world, second only to Saudi Arabia.
Ex TC-1, 3.1, p. 23.

29.  Shippers have already committed to long-term binding contracts, enabling Keystone
to proceed with regulatory applications and construction of the pipeline once all regulatory,
environmental, and other approvals are received. These long-term binding shipper commitments
demonstrate a material endorsement of support for the Project, its economics, proposed routs, and
target market, as well as the need for additional pipeline capacity and access 1o Canadian crude
supplies. Ex TC-1, 3.5, p. 24.

Environmental

30. Inorderto construct the Project, Keystone is required to obtain a Presidential Permit
from the U.S. Department of State ("DOS") authorizing the construction of facilities across the
international border. Ex TC-1, 1.8, pp. 4-5; 5.1, p. 30.

31. Because Keystone is required to obtain a Presidential Permit from the DOS, the
National Environmental Policy Act requires the DOS to prepare an Environmental Impact Statement
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(“EIS"). ExTC-1, 1.8, pp. 4-5; Ex TC-4; Ex S-3. In support of its Presidential Permit application,
Keystone has submitted studies and other environmental information to the DOS. ExTC-1, 1.8, pp.
4-5;5.1, p. 30.

32. Table 6 to the Application summarizes the environmental impacts that Keystone's
analysis indicates could be expected to remain after its Construction Mitigation and Reclamation
Plan is implemented. Ex TC-1, pp. 31-37.

33.  The pipeline will cross the Unglaciated Missouri Plateau. This physiographic province
is characterized by a dissected plateau where river channels have incised into the landscape.
Elevations range from just over 3,000 feet above mean sea level in the northwestern part of the
state to around 1,800 feet above mean sea level in the White River valley. The major river valleys
traversed include the Little Missouri River, Cheyenne River, and White River. Ex TC-1, 5.3.1, p. 30;
Ex TC-4, 115. Exhibit A to the Application includes soil type maps and aerial photograph maps of
the Keystone pipeline route in Scuth Dakota that indicate topography, land uses, project mileposts
and Section, Township, Range location descriptors. Ex TC-1, Exhibit A. Updated versions of these
maps were received in evidence as Exhibit TC-14.

34.  The surficial geologic deposits along the proposed route are primarily composed of
Quaternary alluvium, colluvium, alluvial terraces, and eolian deposits (sand dunes). The alluvium
primarily occurs in modern stream channels and floodplains, but also is present in older river
terraces. The bedrock geology consists of Upper Cretacecus and Tertiary rocks. The Upper
Cretaceous units include the Pierre Shale, Fox Hills Formation, and the Hell Creek Formation. The
Ogallala Group, present in the far southern portion of the Project in South Dakota, was deposited as
a result of uplift and erosion of the Rocky Mountains. Material that was eroded from the mountains
was transported to the east by streams and wind. Ex TG-1, 6.3.2, p. 37.

35. Sand, gravel, crushed stone, oil, natural gas, coal and metallic ore resources are
mineral resources existing along the proposed route. The route passes through the Buffalo Field in
Harding County. Gonstruction will have very minor and short-term impact on current mineral
extraction activities due to the temporary and localized nature of pipeline construction activities.
Several oil and gas wells were identified within or close to the Project construction ROW. Prior to
construction, Keystone will identify the exact locations of active, shut-in, and abandoned wells and
any associated underground pipslines in the construction ROW and take appropriate precautions to
protect the integrity of such facilities. Ex TC-1, 5.3.3, pp. 38-38.

36. Soil maps for the route are provided in Exhibit A to Ex TC-1. in the northwestem
portions of South Dakota, the soils are shallow to very deep, generally well drained, and loamy or
clayey. Soils such as the Assiniboine series formed in fluvial deposits that occur on fans, terraces,
and till plains. Soils such as the Cabbart, Delridge, and Blackhall series formed in residuum on hills
and plains. Fertile soils and smooth topography dominate Meade County. The soils generally are
shallow to very deep, somewhat excessively drained to moderately well drained, and loamy or
clayey. Cretaceous Pierre Shale underlies almost all of Haakon, Jones, and portions of Tripp
counties. This shale weathers to smectitic clays. These clays shrink as they dry and swell as they
get wet, causing significant problems for road and structural foundations. From central Tripp County
to the Nebraska state line, soils typically are derived from shale and clays on the flatter to
moderately sloping, eroded tablelands. In southern Tripp County, the route also crosses deep,
sandy deposits on which the Doger, Dunday, and Valentine soils formed. These are dry, rapidly
permeable soils. Topsoil iayers are thin and droughty, and wind erosion and blowouts are a common
hazard. Ex TC-1, 5.3.4, p. 40.
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37.  Grading and excavating for the proposed pipeline and ancillary facilities will disturb a
variety of agricultural, rangeland, wetland and forestland sails. Prime farmland soils may be altered
temporarily following construction due to short-term impact such as soil compaction from equipment
traffic, excavation and handling. However, potential impacts to soils will be minimized or mitigated by
the soil protection measures identified in the Construction Mitigation and Reclamation Plan (CMR
Plan) to the extent such measures are fully implemented. The measures include procedures for
segregating and replacing top soil, trench backfiling, relieving areas compacted by heavy
equipment, removing surface rock fragments and implementing water and wind erosion control
practices. Ex TC-1, 5.3.4, p. 41; TC-1 Ex. B.

38. To accommodate potential discoveries of contaminated soils, Keystone made a
commitment in the Application to develop, in consultation with relevant agencies, procedures for the
handling and disposal of unanticipated contaminated soil discovered during construction. These
procedures will be added to the CMR Plan. |f hydrocarbon contaminated soils are encountered
during trench excavation, the appropriate federal and state agencies will be contacted immediately.
A remediation plan of action will be developed in consultation with that agency. Depending on the
level of contamination found, affected soil may be replaced in the trench or removed to an approved
landfill for disposal. Ex TC-1, 5.3.4, p. 42.

39. The USGS ground motion hazard mapping indicates that potential ground motion
hazard in the Project area is low. South Dakota historically has had litlle earthquake activity. No
ground subsidence or karst hazards are present in the vicinity of the route. Ex TC-1, 5.3.6, p. 43.

40.  Cretaceous and Tertiary rocks in the Missouri River Plateau have high clay content
and upon weathering can be susceptible to instability in the form of slumps and earth flows.
Landslide potential is enhanced on steeper slopes. Formations that are especially susceptible are
the Cretaceous Hell Creek and Pierre Shale as well as shales in the Tertiary Fort Union Formation
mainly on river banks and steep slopes. These units can contain appreciable amounts of bentonite,
a rock made up of montmorillonite clay that has deleterious properties when exposed to moisture.
The bentonite layers in the Pierre Shale may present hazards associated with swelling clays. These
formations are considered to have “high swelling potential.” Bentonite has the property whereby
when wet, it expands significantly in volume. When bentonite layers are exposed to successive
cycles of wetting and drying, they swell and shrink, and the soil fluctuates in volume and strength. Ex
TC-1, 5.3.4, pp. 43.

41.  Fifteen perennial streams and rivers, 129 intermittent streams, 206 ephemeral
streams and seven man-made ponds will be crossed during construction of the Project in South
Dakota. Keystone will utilize horizontal directional drilling ("HDD") to cross the Little Missouri,
Cheyenne and White River crossings. Keystone intends to use open-cut trenching at the other
perennial streams and intermittent water bodies. The open cut wet method can cause the following
impacts: loss of in-stream habitat through direct disturbance, loss of bank cover, disruption of fish
movement, direct disturbance to spawning, water quality effects and sedimentation effects.
Alternative techniques include open cut dry flume, open cut dam-and-pump and horizontal
directional drilling. Exhibit C to the Application contains a listing of all water body crossings and
preliminary site-specific crossing plans for the HDD sites. Ex TC-14. Permitting of water body
crossings, which is currently underway, will ultimately determine the construction method to be
utilized. Keystone committed to mitigate water crossing impacts through implementation of
procedures outlined in the CMR Plan. Ex TC-1, 5.4.1, pp. 45-46.

11

006846



42.  The pipeline will be buried at an adequate depth under channels, adjacent flood
plains and flood protection levees to avoid pipe exposure caused by channel degradation and lateral
scour. Determination of the pipeline burial depth will be based on site-specific channel and
hydrologic investigations where deemed necessary. Ex TC-1, 5.4.1, p. 46.

43.  Although improvements in pipeline safsety have been made, the risk of a leak cannot
be eliminated. Keystone's environmental consulting firm for the Project, AECOM, estimated the
chances of and the environmental consequences of a leak or spill through a risk assessment. Ex
TC-1, 6.5.2, pp. 96-102; Table 6; TC-12, 10, 24.

44. Keystone's expert estimated the chance of a leak from the Project to be not more
than one spillin 7,400 years for any given mile of pipe. TR 128-132, 136-137; ExTC-12, 110; TC-1,
5.5.1, p. 54, 6.1.2.1, p. 87. The frequency calculation found the chance to be no more than one
release in 24 years in South Dakota. TR 137.

45, Keystone's spill frequency and volume estimates are conservative by design,
overestimating the risk since the intent is to use the assessment for planning purposes. The risk
assessment overestimates the probable size of a spill to ensure conservatism in emergency
response and other planning objectives. If a spill were to occur on the Keystone pipeline, PHMSA
data indicate that the spill is likely to be three barrels or less. Ex TC-12, 10; TR 128-132, 137; TC-
1,6.1.2.1, p. 87.

46.  Except for a few miles in the far southern reach of the Project in southern Tripp
County which will be located over the permeable Sand Hills and shailow High Plains Aquifer, the
Project route in South Dakota does not cross geologic units that are traditionally considered as
aquifers. TR 440. Where aquifers are present, at most locations they are more than 50 feet deep,
which significantly reduces the chance of contamination reaching the aquifer. Additionally, the
majority of the pipeline is underlain by low permeability confining materials (e.g., clays, shales) that
inhibit the infiltration of released crude oil into aquifers. TR 158; ExTC-12, 13, EXTC-1, 5.4.2, pp.
47-48. Keystone consulted with the DENR during the routing process to identify and subsequently
avoid sensitive aquifers and recharge areas, e.g., Source Water Protection Areas (SWPAs) in order
to minimize risk to important public groundwater resources, and no groundwater SWPAs are
crossed by the Project in South Dakota. EX TC-1, 5.4.2, pp. 47-48. Except for the Sand Hills area,
no evidence was offered of the existence of a shallow aquifer (i.e. less than 50 feet in depth)
crossed by the Project.

47. Becauss of their high solubility and their very low Maximum Contaminant Levels
("MCLs"), the constituents ot primary concern in petroleum, including crude oil, are benzene,
toluene, ethyl benzene and xylene. These constituents are commonly referred to as BTEX. TR 142,
146. The crude oil to be shipped through the Project will be similar in composition to other crude oils
produced throughout the world and currently shipped in the United States. TR 155-56, The BTEX
concentration in the crude oil to be shipped through the Project is close to 1 % to 1.5%. TR 151.

48. The Project will pass through areas in Tripp County where shallow and surficial
aquifers exist. Since the pipeline will be buried at a shallow depth, it is unlikely that the construction
or operation of the pipeline will alter the yield from any aquifers that are used for drinking water
purposes. Keystone will investigate shallow groundwater when itis encountered during construction
to determine if there are any nearby livestock or domestic wells that might be affected by
construction activities. Appropriate measures will be implemented to prevent groundwater
contamination and steps will be taken to manage the flow of any ground water encountered. Ex TC-
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1,5.4.2, pp. 47-48. The Tripp County Water User District is up-gradient of the pipeline and therefore
would not be atfected by a spill. TR 441, 449-50,

49. The risk of a spill affecting public or private water wells is low because the
components of crude oil are unlikely to travel more than 300 feet from the spill site. TR 142-43.
There are ho private or public wells within 200 or 400 feet, respectively, of the right of way. TC-16,
Data Response 3-46.

50.  The totallength of Project pipe with the potential to affect a High Consequence Area
("HCA") is 34.3 miles. A spill that could affect an HCA would occur no more than once in 250 years.
TC-12, 1 24.

51. Inthe event that soils and groundwater are contaminated by a petroleum releass,
Keystone will work with state agency personnel to determine what type of remediation process
would be appropriate. TR 148. Effective emergency response can reduce the likelihood and severity
of contamination. TC-12, 1110, 14, 24. Sails and groundwater contaminated by a petroleum release
can be remediated. TR 499-500. The experience of DENR is that pipeline facilities have responded
immediately to the incident In every case. TR 502.

52. The Commission finds that the risk of a significant release occurring is low and finds
that the risk that a release would irremediably impair a water supply is very low and that it is
probable that Keystone, in conjunction with state and federal responsae agencies, wil! be able to and
will be required to mitigate and successfully remediate the effects of a release. .

53.  The Commission nevertheless finds that the Sand Hills area and High Plains Aquifer
in southeastern Tripp County is an area of vulnerability that warrants additional vigilance and
attention in Keystone's integrity management and emergency response planning and
implementation process. The evidence demonstrates that the shallow Sand Hills groundwater or
High Plains Aquifer is used by landowners in the Project area, that many wells are developed into
the aquifer, including TCWUD 's, that the very high permeability of both the sandy surficial soils and
deeper soils render the formation particularly vulnerable to contamination and that rapid discovery
and response can significantly lessen the impact of a release on this vulnerable groundwater
resource. The Commission further finds that if additional surficial aquifers are discovered in the
course of pipeline construction, such aquifers should have similar treatment. The Commission
accordingly finds that Condition 35 shail be adopted.

54.  Of the approximately 314-mile route in South Dakota, all but 21.5 miles is privately
owned. 21.5 miles is state-owned and managed. The list is found in Table 14. No tribal or federal
lands are crossed by the proposed route. Ex TC-1, 5.7.1, p. 75.

55.  Table 15 of the Application identifies the land uses affected by the pipeline corridor.
Among other things, it shows that the project will not cross or be co-located with any major industrial
sites, the pipeline will not cross active farmsteads, but may cross near them and the pipeline will not
cross suburban and urban residential areas. The project will not cross municipal water supplies or
water sources for organized ruraf water districts. Ex TC-1, 5.7.1, pp. 76-78.

56. The pipeline will be compatible with the predominant land use, which is rural
agriculture, because the pipeline will be buried to a depth of four fest in fields and will interfere only

minimally with normal agricultural operations. In most locations, the pipeline will be placed below
agricultural drain tiles, and drain tiles that are damaged will be repaired. The only above-ground
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facilities will be pump stations and block valves located at intervals along the pipeline. Ex TC-1,
5.7.3, pp.78-79.

57. The Project’s high strength X70 steel will have a puncture resistance of 51 tons of
digging force. Ex TC-8, 1) 28. Keystone will have a public awareness program in place and an
informational number to call where landowners and others can obtain information conceming
activities of concern. TC-1, 6.3.4, pp. 93-94. The Commission finds that the risk of damage by
ordinary farming operations is very low and that problems can be avoided through exercise of
ordinary common sense.

58.  If previously undocumented sites are discovered within the construction corridor
during construction activities, all work that might adversely affect the discovery will cease until
Keystone, in consultation with the appropriate agencies such as the SHPO, can evaluate the site's
aligibility and the probable eftects. If a previously unidentified site is recommended as eligible to the
National Registry of Historic Places, impacts will be mitigated pursuant to the Unanticipated
Discovery Plan submitted to the SHPO. Treatment of any discovered human remains, funerary
objects, or items of cultural patrimony found on federal land will be handled In accordance with the
Native American Grave Protection and Repatriation Act. Construction will not resume in the area of
the discovery until the authorized agency has issued a notice to proceed. If human remains and
associated funerary objects are discovered on state or private land during construction activities,
construction will cease within the vicinity of the discovery and the county coroner or sheriff will be
notified of the find. Treatment of any discovered human remains and associated funerary objects
found on state or private land will be handled in accordance with the provisions of applicable state
laws. TR 40; Ex TC-1, 6.4, pp. 96; Ex TC-186, 3-54. In accordance with these commitments, the
Commission finds that Condition 43 should be adopted.

59. Certain formations to be crossed by the Project, such as the Fox Hills, Ludiow and
particularly the Hell Creek Formation are known to contain paleontological resources of high
scientific and monetary value. TR 438-439, 442-444. In northwest South Dakota, the Hell Creek
Formation has yielded valuable dinosaur bones including from a triceratops, the South Dakota State
fossil. Ex TC-1, 5.3.2, p. 38. Protection of paleontological resources was among the most frequently
expressed concerns at the public input hearings held by the Commission. There is no way for
anyone to know with any degree of certainty whether fossils of significance will be encountered
during construction activities. TR 439, Because of the potential significance to landowners of the
encounter by construction activities with paleontological resources and the inability to thoroughly
lessen the probability of such encounter through pre-construction survey and avoidance, the
Commission adopts Condition 44 to require certain special procedures in high probability areas,
including the Hell Creek formation, such as the presence of a monitor with training in identification of
a paleontological strike of significance.

Design and Construction

60. Keystone has applied for a spacial permit {(“Special Permit") from PHMSA authorizing
Keystone to design, construct, and operate the Project at up to 80% of the steel pipe specified
minimum vyield strength at most locations. TC-1, 2.2, p. 8; TR 62. In Condition 2, the Commission
requires Keystone to comply with all of the conditions of the Special Permit, if issued.

'61.  TransCanada operates approximately 11,000 miles of pipelines in Canada witha 0.8
design factor and requested the Special Permit to ensure consistency across its system and to

reduce costs, PHMSA has previously granted similar waivers adopting this modified design factor for
natural gas pipelines and for the Keystone Pipeline. Ex TC-8, 11 13, 17.
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62. The Special Pemmitis expected to exclude pipeline segments operating in (i) PHMSA-
defined HCAs described as high population areas and commercially navigable waterways in 49 CFR
Section 195.450; (ji) pipeline segments operating at highway, railroad, and road crossings; (iii)
piping located within pump stations, mainfine valve assemblies, pigging facilities, and measurement
facifities; and (iv) areas where the MOP is greater than 1,440 psig. Ex TC-8, § 16.

63.  Application of the 0.8 design factor and API 5L PSL2 X70 high-strength steel pipe
results in use of pipe with a 0.463 inch wall thickness, as compared with the 0.512 inch wall
thickness under the otherwise applicable 0.72 design factor, a reduction in thickness of .050 inches.
TR 61. PHMSA previously found that the issuance of a waiver is not inconsistent with pipeline safety
and that the waiver will provide a level of safety equal to or greater than that which would be
provided if the pipeline were operated under the otherwise applicable regulations. Ex TC-8, 1 15.

64. Inpreparation for the Project, Keystone conducted a pipeline threat analysis, using
the pipseline industry published list of threats under ASME B31.8S and PHMSA to determine threats
to the pipeline. Identified threats were manufacturing defects, construction damage, corrosion,
mechanical damage and hydraulic event. Safeguards were then developed to address these
threats. Ex TC-8, 7} 22.

65. Steel suppliers, mills and coating plants were pre-qualified using a formal
qualification process consistent with ISO standards. The pipe is engineered with stringent chemistry
to ensure weldability during construction. Each batch of pipe is mechanically tested to prove
strength, fracture control and fracture propagation properties. The pipe is hydrostatically tested. The
pipe seams are visually and manually inspected and also inspected using ultrasonic instruments.
Each piece of pipe and joint is traceable to the steel supplier and pipe mili shift during production.
The coating is inspected at the plant with stringent tolerances on roundness and nominal wall
thickness. A formal quality surveillance program is in place at the stee! mill and at the coating plant.
Ex TC-8, 1| 24; TR 59-60.

66. Al pipe welds will be examined around 100 percent of their circumferences using
ultrasonic or radiographic inspection. The coating is inspected and repaired f required prior to
lowering into the trench. After construction the pipeline is hydrostatically tested in the field to 125
percent of its maximum operating pressure, followed by caliper toot testing to check for dents and
ovality. Ex TC-8, § 25.

67.  Afusion-bonded epoxy (“FBE") coating will be applied to the external surface of the
pipe to prevent corrosion. Ex TC- 8, 1 26.

68. TransCanada has thousands of miles of this particular grade of pipeline steel
installed and in operation. TransCanada pioneered the use of FBE, which has been in use on its
system for over 29 years. There have been no leaks on this type of pipe installed by TransCanada
with the FBE coating and cathodic protection system during that time. When TransCanada has
excavated pipe to validate FBE coating performance, there has been no evidence of extemal
corrosion. Ex TC-8, 1 27.

69.  Acathodic protection system will be installed comprised of engineered metal anodes,
which are connected to the pipeline. A low voltage direct current is applied to the pipeline, resulting

in corrosion of the anades rather than the pipeline. Ex TC-8, 1) 27. FBE coating and cathadic
protection mitigate external corrosion. Ex TC-8, 1 26.
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70. A tariff specification of 0.5 percent solids and water by volume will be utilized to
minimize the potential for internal corrosion. This specification is half the industry standard of one
percent. In Condition 32, the Commission requires Keystone to implement and enforce its crude oil
specifications in order to minimize the potential for internal corrosion. Further, the pipsline is
designed to operate in turbulent flow to minimize water drop out, ancther potential cause of intemal
corrosion. During cperations, the pipeline will be cleaned using in-line inspection tools, which
measure internal and external corrosion. Keystone will repair areas of pipeline corrosion as required
by federal regulation. Ex TC-8, 1] 26. Staff expert Schramm concluded that the cathadic protection
and corrosion control measures that Keystone committed to utilize would meet or exceed applicable
{ederal standards. TR 407-427; Ex S-12.

71.  To minimize the risk of mechanicat damage to the pipeline, it will be buried with a
minimum of four feet of cover, one foot deeper than the industry standard, reducing the flkelihood of
mechanical damage. The steel specified for the pipeline is high-strength steel with engineered
puncture resistance of approximately 51 tons of force. Ex TC-8, 1 28.

72.  Hydraulic damage is caused by over-pressurization of the pipeline. The risk of
hydrautic damage will be minimized through the SCADA system’s continuous, real-time pressure
monitoring systems and through operator training. Ex TC-8, Y 29.

73. The Applicant has prepared a detailed CMR Plan that describes procedures for
crossing cultivated lands, grassiands, including native grasslands, wetlands, streams and the
procedures for restoring or reciaiming and monitoring those features crossed by the Project. The
CMR Plan is a summary of the commitments that Keystone has made for environmental mitigation,
restoration and post-construction monitoring and compliance related to the construction phase of the
Project. Among these, Keystone will utilize construction techniques that will retain the original
characteristics of the lands crossed as defailed in the CMR Plan. Keystone's thorough
implementation of these procedures will minimize the impacts associated with the Project. A copy of
the CMR Plan was filed as Exhibit B to Keystone's permit application and introduced into evidence
as TC-1, Exhibit B.

74, The CMR Plan establishes procedures to address a multitude of construction-related
issues, including but not limited to the following:

Training
Advanca Notice of Access
Depth of Cover
Noise Control
Weed Control
Dust Control
Fire Prevention and Control
Spill Prevention and Containment
{rrigation Systems
" Clearing
Grading
Topsoil Removal and Storage
Temporary Erosion and Sediment Control
Clean-Up
Reclamation and Revegetation
Compaction Relief
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Rock Removal

Soil Additives

Seeding

Construction in Residential and Commaercial/Industrial Areas
Drain Tile Damage Mitigation and Repair

Ex TC-1, Exhibit B.

75.  The fire prevention and containment measures outlined in the CMR Plan will provide
significant protection against uncontrolled fire in the arid region to be crossed by the Project. The
Commission finds, however, that these provisions are largely centered on active construction areas
and that certain additional fire prevention and containment precautions are appropriate as well for
vehicles performing functions not in proximity to locations where fire suppression equipment will be
based, such as route survey vehicles and vehicles involved in surveillance and inspection activities
whether before, during and after construction, The Commission accordingly adopts Conditions 16(p)
and the last sentence of Condition 30 to address these situations.

76. Keystone's CMR Plan includes many mitigation steps designed to return the land to
its original production. These include topsoil removal and replacement, compaction of the trench
line, decompaction of the working area, and tilling the topsoll after replacement. Ex TC-1, Exhibit B;
ExTC-6, 1127; ExTC-1, 6.1.2.2, pp. 87-88.

77.  Inareas where geologic conditions such as ground swelling, or slope instability, could
pose a potential threat, Keystone will conduct appropriate pre-construction site assessments and
subsequently will design facilities to account for various ground motion hazards as required by
federal regulations. The main hazard of concern during construction of the pipeline will be from
unintentional undercutting of slopes or construction on steep slopes resuiting in instability that could
lead to landslides. Other hazards may result from construction on Cretaceous shales that contain
bentonite beds. The high swelling hazard may cause slope instability during periods of precipitation.
Ex TC-1, 5.3.6, p. 44.

78.  When selecting the proposed pipeline route, Keystone has attempted to minimize the
amount of steep slopes crossed by the pipeline. Special pipeline construction practices described in
the CMR Plan will minimize slope stability concems during construction. Landslide hazards can be
mitigated by:

s Returning disturbed areas to pre-existing conditions or, where necessary, reducing steep
grades during construction;

Preserving or improving surface drainage;

Preserving or improving subsurface drainage during construction;

Removing overburden where necessary to reduce weight of overlying soll mass; and
Adding fill at toe of slope to resist movement.

Ex TC-1, 5.3.6, pp. 43-44.

79.  Slope instability poses a threat of ground movement responsible for approximately 1
percent of liquid pipeline incidents (PHMSA 2008). Keystone will monitor slope stability during
routine surveillance. Areas where siope stability poses a potential threat to the pipeline will be
incorporated into Keystone's Integrity Management Plan. If ground movement is suspected of
having caused abnormal movement of the pipeline, federal regulations {49 CFR Part 195) require
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Keystone to conduct an internal inspection. Consequently, damage to the pipeline would be
detected quickly and spills would be averted or minimized. Ex TC-1, 5.3.6, p. 44

80. Keystone is in the process of preparing, in consultation with the area National
Resource Conservation Service, construction/reclamation unit (“Con/Rec Unit”) mapping to address
differing construction and reclamation techniques for different sails conditions, slopes, vegetation,
and land use along the pipeline route. This analysis and mapping results in the identification of
segments called Con/Rec Units. Ex. TC-5; TC-16, DR 3-25.

81.  The Applicant will use special construction methods and measures to minimize and
mitigate impacts where warranted by site specific conditions. These special techniques will be used
when consiructing across paved roads, primary gravel roads, highways, railroads, water bodies,
wetlands, sand hills areas, and steep terrain. These special techniques are described in the
Application. Ex TC-1, 2.2.6, p. 17; TC-6, § 11.

82.  Ofthe perennial streams that are crossed by the proposed route, the Cheyenne River
is the largest water body and is classified as a warm water permanent fishery. Of the other streams
that have been classified, habitat is considered more limited as indicated by a warm water semi-
permanent or warm water marginal classification. Ex TC-1, 5.6.2, pp. 71-72, Table 13.

83. Keystone will utilize HDD for the Little Missouri, Cheyenne and White River
crossings, which will aid in minimizing impacts o important game and commercial fish species and
special status species. Open-cut trenching, which can affect fisheries, will be used at other perennial
streams. Keystone will use best practices to reduce or eliminate the impact of crossings at the
perennial streams other than the Cheyenne and White Rivers. Ex TC-1, 5.4.1, p. 46; 5.6.2, p. 72;
TC-16, DR 3-39.

84. Water used for hydrostatic testing during construction and subsequently released will
not result in contamination of aquatic ecosystems since the pipe is cleanad prior to testing and the
discharge water is monitored and tested. Ex TC-1, 5.4.3.1, pp. 48-50. In Conditions 1 and 2, the
Commission has required that Keystone comply with DENR's regulations governing temporary use
and discharge of water and obtain and comply with the DENR General Permits for these activities.

85.  During construction, Keystone will have a number of inspectors on a construction
spread, including environmentai inspectors, who will monitor erosion control, small spills, full tanks,
and any environmental issues that arise. TR. 37-38. In Condition 14, the Commission requires that
Keystone incorporate such inspectors into the CMR Plan.

86. The Pipeline corridor will pass through areas where shallow and surficial aquifers
exist. Appropriate measures will be implemented to prevent groundwater contamination and steps
will be taken to manage the flow of any ground water encountered. Ex TC-1, 5.4.2, p. 47-48.

87. In addition to those recommendations of Staff and its expert witnesses referenced
specifically in these Findings, Staff expert witnesses made a number of recommendations which the
Commission has determined will provide additional protections for affected landowners, the
environment and the public, and has included Conditions in this Order requiring certain of these
measures. These recommendations encompassed matters such as sediment control at water body
crossings, soil profile analysis, topsoil, subsoil and rock segregation and replacement, special
procedures in areas of bentenitic, sodic, or saline solls, noise, ete, Staff's final recommendations are
set forth in its Brief. See also Staff Exhibits and testimony in Transcript Vols. 1 and Il
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88. Keystone will be required to acquire permits authorizing the crossing of county roads
and township roads. These permits will typically require Keystone to restore roads to their pre-
construction condition. If its construction equipment causes damage to county or township roads,
Keystone will be responsible for the repair of those roads to pre-construction condition. Pursuant to
SDCL 49-41B-38, Keystone will be required to post a bond to ensure that any damage beyond
normal wear to public roads, highways, bridges or other related facilities will be adequately
compensated. Staff witness Binder recommended that the bond amount under SDCL 49-41B-38 for
damage to highways, roads, bridges and other related facilities be set at $15,600,000 for 2011 and
$15,600,000 for 2012. TR 224. Keystone did not object to this requirement.

89. The Commission finds that the procedures in the CMR Plan and the other
construction plans and procedures that Keystone has committed to implement, together with the
Conditions regarding construction practices adopted by the Commission herein, will minimize
impacts from construction of the Project to the environment and social and economic condition of
inhabitants and expected inhabitants in the Project area.

Operation and Maintenance

90. The Keystone pipsline will be designed constructed, tested and operated in
accordance with all applicable requirements, including the PHMSA regulations set forth at 49 CFR
Parts 194 and 195, as modified by the Special Permit. These federal regulations are intended to
ensure adequate protection for the public and the environment and to prevent crude oil pipsline
accidents and fallures. Ex TC-8, 4 2.

91.  The safety features of Keystone's operations are governed by 49 CFR Part 195 and
inciude aerial inspection 26 times per year, with any intervai not to exceed three weeks, right-of-way
maintenance for accessibility, and continual monitoring of the pipeline to identify potential integrity
concerns. A Supervisory Control and Data Acquisition (“SCADA”") system will be used to monitor
the pipeline at all times. Ex TC-8, 9.

92.  The Project will have a SCADA system to remotely monitor and control the pipeline.
The SCADA system will include: (i) a redundant, fully functional back-up Operational Control Center
available for service at all times; (li) automatic features within the system to ensure operation within
prescribed limits; and (jii) additional automatic features at the pump stations to provide pipeline
pressure protection in the event that communications with the SCADA host are interrupted. Ex TC-
10, § 8.

93. The pipeline will have a control center manned 24 hours per day. A backup control
center will also be constructed and maintained. A backup communications system is included within
the system design and installation. Keystone's SCADA system should have a very high degree of
reliability. TR 82-83.

94. Keystone will use a series of complimentary and overlapping SCADA-based leak
detection systems and methods at the Operational Control Center, including: (i) remote monitoring;
(i) software-based volume balance systems that monitor injection and delivery volumes; (iii)
Computational Pipeline Monitoring or model-based leak detection systems that break the pipeline
into smaller segments and monitor each segment on a mass balance basis; and (iv) computer-
based, non-real-time, accumulated gain/{loss) volume trending to assist in identifying low rate or
seepage releases below the 1.5 percent by volume detection threshold. The SCADA and other
monitoring and control systems to be implemented by Keystone for the Project are state of the art
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and consistent with the best commercially available technology. Ex TC-10, 9 8. Staff witness,

William Mampre, testified that Keystone's SCADA system was one he probably would have selected
himself. TR 431.

95. Additionally, Keystone will implement and utilize direct observation methodologies,
which include aerial patrols, ground patrols and public and landowner awareness programs
designed to encourage and facilitate the reporting of suspected leaks and events that may suggest
a threat to the integrity of the pipeline. Ex TC10, 4] 8. Remote sensing technologies that could be
employed in pipeline surveillance such as aerial surveillance are in their infancy and practical
systems are not currently available. Keystone would consider using such technology if it becomes
commercially available. TR 89-90.

96. Keystone will implement abnormal operating procedures when necessary and as
required by 49 CFR 195.402(d). Abnormal operating procedures will be part of the written manual
for normal operations, maintenance activities, and handling abnormal operating and emergencies.
ExTC-1, 2.3.2, p. 20.

97.  Asrequired by US DOT regulations, Keystone will prepare an emergency response
plan ("ERP") for the system. Ex TC-11, 1} 13. The ERP will be submitted to PHMSA for review prior
to commencemaent of pipeline operations. Ex TC-11, §13. The Commission finds that the ERP and
manual of written procedures for conducting normal operations and maintenance activities and
handling abnormal operations and emergencies as required under 48 CFR195.402 should also be
submitted to the Commission at the time it is submitted to PHMSA to apprise the Commission of its
details. Keystone has agreed to do this. The Commission has so specified in Condition 36.

98.  Keystone will utilize the ERP approved by PHMSA for the Keystone Pipeline as the
basis for its ERP for the Project. Under the ERP, Keystone will strategically locate emergency
response equipment along the pipeline route. The equipment will include trailers, oil spill
containment and recovery equipment, boats, and a cornmunication office. Keystone will also have a
number of local contractors available to provide emergency response assistance. Ex TC-11, 1 15.
Keystone's goal is to respond to any spill within six hours. TR 102-103. Additional details conceming
the ERP and the ERP process are set forth in the Application at Section 6.5.2 and in the pre-filed
and hearing testimony of John Hayes. Ex TC-11; EX TC-1, 6.5.2, pp. 96-101. Keystone has
consulted with DENR in developing its ERP. TR 111-12.

899. Iifthe Keystone pipeline should experience a release, Keystone would implement its
ERP. TC-11, Y 10; S-18, p. 4. DENR would be involved in the assessment and abatement of the
release, and require the leak to be cleaned up and remediated. $-18, p. 5. DENR has been
successful in enforcing remediation laws to ensure the effects of any pipeline releases are mitigated.
TR 488-89, 497, 502-03.

100. Local emergency responders may be required to initially secure the scene and
ensure the safety of the public, and Keystone will provide training in that regard. Ex TC-11,§17; TR
105-107.

101. If ground movement is suspected of having caused abnormal movement of the
pipeline, federal regulations (49 CFR Part 195) require Keystone to conduct an internal inspection.

Conseqguently, damage to the pipeline would be detected quickly and spills would be averted or
minimized. Ex TC-1, 5.3.8, p. 44.
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102. In addition to the ERP, hazardous materials pipeline segments through High
Consequence Areas ("HCAs") are subject to the Integrity Management Rule. 49 CFR 195.452.
Pipeline operators are required to develop a written Integrity Management Plan (“IMP”") that must
include methods to measure the program’s effectiveness in assessing and evaluating integrity and
protecting HCAs. Keystone will develop and implement an IMP for the entire pipeline including the
HCAs. The overall objective of the IMP is to establish and maintain acceptable levels of integrity and
having regard to the environment, public and employee safety, regulatory requirements, delivery
refiability, and life cycle cost. The IMP uses advanced in-line inspaction and mitigation technologies
applied with a comprehensive risk-based methodology. 49 CFR Part 195 also requires pipsline
operators to develop and implement public awareness programs consistent with the API's
Recommended Practice 1162, Public Awareness Programs for Pipeline Operators. Staff witness
Jenny Hudson testified that Keystone’s planning and preparation of the IMP were fully compliant
with the PHMSA regulations and had no recommendations for conditions. Ex S-8, p.5.

103. The Commission finds that the threat of serious injury to the environment or
inhabitants of the State of South Dakota from a crude oil release is substantially mitigated by the
integrity management, leak detection and emergency response processes and procedures that
Keystone is continuing to plan and will implement.

Rural Water Crossings

. 104. The route crosses through two rural water system districts, the West River/Lyman-
Jones Rural Water District and the Tripp County Water User District. Keystone met with these rural
water districts to discuss the Project and will continue to coordinate with these districts. During
construction and maintenance, Keystone will coordinate with the One Call system to avoid impacis
to underground utilities, including water lines. Ex TC-4.

Alternative Routes

105. The proposed Project route was developed through an, iterative process. TC-1, 4.1,
p. 25. During the course of the route evaluation process, Keystone held public mestings, open
houses, and one-on-one meetings with stakeholders to discuss and review the proposed routing
through South Dakota. TC-1, 4.1.5, p. 27. The route was refined in Mellette County to avoid
environmentally sensitive areas and reduce wetland crossings, and near Colome to avoid
groundwater protection areas. Ex TC-3; TC-1, 4.2.1-4.2.2, p. 28.

106. SDCL 49-41B-36 explicitly states that Chapter 49-41B “shall not be construed as a
delegation to the Public Utilities Commission of the authority to route a facility.” The Commission
accordingly finds and concludes that it lacks authority to compel the Applicant to select an
alternative route or to base its decision on whether to grant or deny a permit for a proposed facility
on whether the selected route is the route the Commission itself might select.

Socio-Economic Factors

107. Socio-economic evidence offered by both Keystone and Staff demonstrates that the
welfare of the citizens of South Dakota will not be impaired by the Project. Staff expert Dr. Michael
Madden conducted a socio-economic analysis of the Keystone Pipsline, and concluded that the
positive economic benefits of the project were unambiguous, while most if not all of the social
impacts were positive or neutral. S5-2, Madden Assessment at 21. The Project, subject to
compliance with the Special Permit and the Conditions herein, would not, from a socioeconomic
standpoint: (i) pose a threat of serious injury to the sccioeconomic conditions in the project area; (ii)
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substantially impair the heaith, safety, or welfare of the inhabitants in the project area; or (jii} unduly
interfere with the orderly development of the region.

108. The Project will pay property taxes to local governments on an annual basis
estimated to be in the millions of dollars. Ex TC-2, 1} 24, TC-13, 5-13; TR 584. An increase in
assessed, taxable valuation for school districts is a positive development. TR 175.

109. The Project will bring jobs, both temporary and permanent, to the state of South
Dakota and specifically to the areas of construction and operation. Ex TC-1 at 6.1.1, pp. 85-86.

110. The Project will have minimal effect in the areas of agriculture, commercial and
industrial sectors, land values, housing, sewer and water, solid waste management, transportation,
cultural and historical resources, health services, schools, recreation, public safety, noise, and visual
impacts. Ex TC-1. It follows that the project will not substantially impair the health, safety, or welfare
of the inhabitants.

General

111. Applicant has provided all information required by ARSD Chapter 20:10:22 and
SDCL Chapter 49-41B. S-1.

112. The Commission finds that the Conditions attached hereto as Exhibit A and
incorporated herein by reference are supported by the record, are reasonabie and will help ensure
that the Project will meet the standards established for approval of a construction permit for the
Project set forth in SDCL 49-41B-22 and should be adopted.

113. The Commission finds that subject to the conditions of the Special Permit and the
Conditions set forth as Exhibit A hereto, the Project will (i) comply with all applicable laws and rules;
(i) not pose an unacceptable threat of serious injury to the environment nor to the social and
economic condition of inhabitants or expected inhabitants in the siting area; (iii) not substantially
impair the health, safety or welfare of the inhabitants; and (iv) not unduly interfere with the orderly
development of the region with due consideration having been given the views of governing bodies
of affected local units of govemment.

114. The Commission finds that a permit to construct the Project should be granted
subject to the Conditions set forth in Exhibit A.

115. To the extent that any Conclusion of Law set forth below is more appropriately a
finding of fact, that Conclusion of Law is incorporated by reference as a Finding of Fact.

Based on the foregoing Findings of Fact, the Commission hereby makes the following:
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and parties to this

proceeding pursuant to SDCL Chapter 49-41B and ARSD Chapter 20:10:22. Subject to the findings
made on the four elements of proof under SDCL 49-41B-22, the Commission has authority to grant,
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deny or grant upon reasonable terms, conditions or modifications, a permit for the construction,
operation and maintenance of the TransCanada Keystone Pipeline.

2. The TransCanada Keystone Pipeline Project is a transmission facility as defined in
SDCL 49-41B-2.1(3).
3. Applicant's permit application, as amended and supplemented through the

proceedings in this matter, complies with the applicable requirements of SDCL Chapter 49-41B and
ARSD Chapter 20:10:22.

4. The Project, if constructed and operated in accordance with the terms and conditions
of this decision, will comply with all applicable laws and rules, including all requirements of SDCL
Chapter 49-41B and ARSD 20:10:22.

5. The Project, if constructed and operated in accordance with the terms and conditions
of this decision, will not pose an unacceptable threat of serious injury to the environment nor to the
social and economic conditions of inhabitants or expected inhabitants in the siting area.

6. The Project, if constructed and operated in accordance with the terms and conditions
of this decision, will not substantially impair the health, safety or welfare of the inhabitants in the
siting area.

7. The Project, if constructed and operated in accordance with the terms and conditions
of this decision, will not unduly interfere with the orderly development of the region with due
consideration having bsen given the views of governing bodies of affected local units of
government.

8. The standard of proof is by the preponderance of evidence. The Applicant has met its
burden of proof pursuant to SDCL 49-41B-22 and is entitled to a permit as provided in SDCL 49-
41B-25.

9. The Commission has authority to revoke or suspend any permit granted under the
South Dakota Energy Facility Permit Act for failure to comply with the terms and conditions of the
permit pursuant to SDCL 49-41B-33 and must approve any transfer of the permit granted by this
Order pursuant to SDCL 49-41B-29.

10.  To the extent that any of the Findings of Fact in this decision are determined to be
conclusions of law or mixed findings of fact and conclusions of law, the same are incorporated
herein by this reference as a Conclusion of Law as if set forth in full herein.

11.  Because a federal EIS will be required and completed for the Project and because
the federal EIS complies with the requirements of SDCL Chapter 34A-9, the Commission
appropriately exercised its discretion under SDCL 49-41B-21 in determining not to prepare or
require the preparation of a second EIS.

12. PHMSA is delegated exclusive authority over the establishment and enforcement of
safety-orientated design and operational standards for hazardous materials pipelines. 49 U.S.C.
60101, et seq.

13.  SDCL 49-41B-36 explicitly states that SDCL Chapter 49-41B “shall not be construed
as a delegation to the Public Utilities Commission of the authority to route a facility.”" The
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Commission accordingly concludes that it lacks authority (i) to compel the Applicant to select an
altemative route or (i) to base its decision on whether to grant or deny a permit for a proposed
facility on whether the selected route is the route the Commission might itself select.

14.  The Commission concludes that it needs no other information to assess the impact of
the proposed facility or to determine if Applicant or any Intervenor has met its burden of proof.

15. The Commission concludes that the Application and all required filings have been
filed with the Commission in conformity with South Dakota law and that all procedural requirements
under South Dakota law, including public hearing requirements, have been met or exceeded.

16.  The Commission concludes that it possesses the authority under SDCL 49-41B-25 to
impose conditions on the construction, operation and maintenance of the Project, that the
Conditions set forth in Exhibit A are supported by the record, are reasonable and will help ensure
that the Project will meet the standards established for approval of a construction permit for the
Project set forth in SDCL 49-41B-22 and that the Conditions are hereby adopted.

It is therefore

ORDERED, that a permit to construct the Keystone Pipeline Project is granted to
TransCanada Keystone Pipeline, LP, subject to the Conditions set forth in Exhibit A.

NOTICE OF ENTRY AND OF RIGHT TO APPEAL

PLEASE TAKE NOTICE that this Amended Final Decision and Order was duly issued and
entered on the _____ day of June, 2010. Pursuant to SDCL 1-26-32, this Final Decision and Order
wili take effect 10 days after the date of receipt or failure to accept delivery of the decision by the
parties. Pursuant to ARSD 20:10:01:30.01, an application for a rehearing or reconsideration may be
made by filing a written petition with the Commission within 30 days from the date of issuance of this
Final Decision and Order; Notice of Entry. Pursuant to SDCL 1-26-31, the parties have the right to
appeal this Final Decision and Order to the appropriate Circuit Court by serving notice of appeal of
this decision to the circuit court within thirty (30) days after the date of service of this Notice of
Decision.

18
Dated at Pierre, South Dakota, this 2q of June, 2010.

[ BY ORDER OF THE COMMISSION:
CERTIFICATE OF SERVICE

The undersigned hersby certifies that this

DUSTIN M. JOHUNSON, Chairman

E KOLBECK, Commissioner

(OFFICIAL SEAL) Commissioner
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Exhibit A

AMENDED PERMIT CONDITIONS

I. Compliance with Laws, Regulations, Permits, Standards and Commitments

1. Keystone shall comply with all applicable laws and regulations in its construction and
operation of the Project. These laws and regulations include, but are not necessarily limited to: the
federal Hazardous Liquid Pipeline Safety Act of 1979 and Pipeline Safety Improvement Act of 2002,
as amended by the Pipeline Inspection, Protection, Enforcement, and Safety Act of 2006, and the
various other pipeline safety statutes currently codified at 49 U.5.C. § 60101 et seq. (collectively, the
"PSA”); the regulations of the United States Department of Transportation implementing the PSA,
particularly 49 C.F.R Parts 194 and 195; temporary permits for use of public water for construction,
testing or drilling purposes, SDCL 46-5-40.1 and ARSD 74:02:01:32 through 74:02:01:34.02 and
temporary discharges to waters of the state, SDCL 34A-2-36 and ARSD Chapters 74:52:01 through
74:52:11, specifically, ARSD § 74:52:02:46 and the General Permit issued thereunder covering
temporary discharges of water from construction dewatering and hydrostatic testing.

2. Keystone shall obtain and shall thereafter comply with all applicable federal, state
and local permits, including but not limited to: Presidential Permit from the United States Department
of State, Executive Order 11423 of August 16, 1968 (33 Fed. Reg. 11741) and Executive Order
13337 of April 30, 2004 (69 Fed. Reg. 25229), for the construction, connection, operation, or
maintenance, at the border of the United States, of facilities for the exportation or importation of
petroleum, petroleum products, coal, or other fuels to or from a foreign country; Clean Water Act §
404 and Rivers and Harbors Act Section 10 Permits; Special Permit if issued by the Pipeline and
Hazardous Materials Safety Administration; Temporary Water Use Permit, General Permit for
Temporary Discharges and federal, state and local highway and road encroachment permits. Any of
such permits not previously filed with the Commission shall be filed with the Commission upon their
issuance. To the extent that any condition, requirement or standard of the Presidential Permit,
including the Final EIS Recommendations, or any other law, regulation or permit applicable to the
portion of the pipeline in this state differs from the requirements of these Conditions, the more
stringent shall apply.

3. Keystone shall comply with and implement the Recommendations set forth in the
Final Environmental impact Statement when issued by the United States Department of State
pursuant to its Amended Department of State Notice of Intent To Prepare an Environmental Impact
Statement and To Conduct Scoping Meetings and Notice of Floodplain and Wetland Involvement
and To Initiate Consultation Under Section 106 of the National Historic Preservation Act for the
Proposed Transcanada Keystone XL Pipeline; Notice of Intent--Rescheduled Public Scoping
Meetings in South Dakota and extension of comment period (FR vol. 74, no. 54, Mar. 23, 2009). The
Amended Notice and other Department of State and Project Documents are available on-line at:
hitp://www .keystonepipeline-xl.state.gov/clientsite/keystonex!.nsf?Open.

4, The permit granted by this Order shall not be transferable without the approval of the
Commission pursuant to SDCL 49-41B-29.

5. Keystone shall undertake and complete ail of the actions that it and its affiliated
entities committed to undertake and complete in its Application as amended, in its testimony and

006860



exhibits recsived in evidence at the hearing, and in its responses to data requests received in
evidence at the hearing.

{l. Reporting and Relationships

6. The most recent and accurate depiction of the Project route and facility locations is
found on the maps in Exhibit TC-14. The Application indicates in Section 4.2.3 that Keystone will
continue to develop route adjustments throughout the pre-construction design phase. These route
adjustments will accommodate environmental features identified during surveys, property-specific
issues, and civil survey information. The Application states that Keystone will file new aerial route
maps that incorporate any such route adjustments prior to construction. Ex TC-1.4.2.3, p. 27.
Keystone shall notify the Commission and ali affected landowners, utilities and local governmental
units as soon as practicable if material deviations are proposed to the route. Keystone shall notify
affected landowners of any change in the route on their land. At such time as Keystone has finalized
the pre-consiruction route, Keystone shall file maps with the Commission depicting the final pre-
construction route. If material deviations are proposed from the route depicted on Exhibit TC-14 and
accordingly approved by this Order, Keystone shall advise the Commission and all affected
landowners, utilities and local governmental units prior to implementing such changes and afford the
Commission the opportunity to review and approve such modifications. At the conclusion of
construction, Keystone shall file detail maps with the Commission depicting the final as-built location
of the Project facilities.

7. Keystone shalt provide a public liaison officer, approved by the Commission, to
facilitate the exchange of information between Keystone, including its contractors, and landowners,
local communities and residents and to promptly resolve complaints and problems that may develop
for landowners, local communities and residents as a result of the Project. Keystone shall file with
the Commission its proposed public liaison officer’s credentials for approval by the Commission prior
to the commencement of construction. After the public liaison officer has been approved by the
Commission, the public liaison officer may not be removed by Keystone without the approval of the
Commission. The public liaison officer shall be afforded immediate access to Keystone's on-site
project manager, its executive project manager and to contractors' on-site managers and shall be
available at all times to the Staff via mobile phone to respond to complaints and concems
communicated to the Staff by concemed landowners and others. Keystone shall also implement and
keep an up-dated web site covering the planning and implementation of construction and
commencement of operations in this state as an informational medium for the public. As soon as the
Keystone’s public liaison officer has been appointed and approved, Keystone shall provide contact
information for him/her to all landowners crossed by the Project and to law enforcement agencies
and local governments in the vicinity of the Project. The public liaison officer’s contact information
shall be provided to landowners in each subsequent written communication with them. If the
Commission determines that the public liaison officer has not been adequately performing the duties
set forth for the position in this Order, the Commission may, upon notice to Keystone and the public
liaison officer, take action to remove the public liaison officer.

8. Until construction of the Project, including reclamation, is completed, Keystone shall
submit quarterly progress reports to the Commission that summarize the status of land acquisition
and route finalization, the status of construction, the status of environmental control activities,
including permitting status and Emergency Response Plan and Integrity Management Plan
development, the implementation of the other measures required by these conditions, and the
overall percent of physical completion of the project and design changes of a substantive nature.
Each report shall include a summary of consultations with the South Dakota Department of
Environment and Natura! Resources and other agencies concerning the issuance of permits. The
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reports shall list dates, names, and the results of each contact and the company’s progress in
implementing prescribed construction, land restoration, environmental protection, emergency
response and integrity management regulations, plans and standards. The first report shall be due
for the period ending June 30, 2010. The reports shall be filed within 31 days after the end of each
quarterly period and shall continue until the project is fully operational.

9. Until one year following completion of construction of the Project, including
reclamation, Keystone’s public liaison officer shall report quarterly to the Commission on the status
of the Project from his/her independent vantage point. The report shall detail problems encountered
and complaints received. For the period of three years following completion of construction,
Keystone's public liaison officer shall report to the Commission annually regarding post-construction
landowner and other complaints, the status of road repair and reconstruction and land and crop
restoration and any problems or issues occurring during the course of the year.

10.  Not later than six months prior to commencement of construction, Keystone shall
commence a program of contacts with state, county and municipal emergency response, law
enforcement and highway, road and other infrastructure management agencies serving the Project
area in order to educate such agencies concerning the plannaed construction schedule and the
measures that such agencies should begin taking to prepare for construction impacts and the
commencement of project operations.

11.  Keystone shall conduct a preconstruction conference prior to the commencement of
construction to ensure that Keystone fully understands the conditions set forth in this order. Ata
minimum, the conference shall include a Keystone representative, Keystone's construction
supervisor and Staff.

12.  Once known, Keystone shall inform the Commission of the date construction will
commence, report to the Commission on the date construction is started and keep the Commission
updated on construction activities as provided in Condition 8.

ill. Construction

13.  Except as otherwise provided in the conditions of this Order and Permit, Keystone
shall comply with all mitigation measures set forth in the Construction Mitigation and Reclamation
Plan (CMR Plan) as set forth in Exhibit TC-1, Exhibit B. If modifications to the CMR Plan are made
by Keystone as it refines its construction plans or are required by the Department of State in its Final
EIS Record of Decision or the Presidential Permit, the CMR Plan as so modified shall be filed with
the Commission and shall be complied with by Keystone.

14.  Keystone shall incorporate environmental inspectors into its CMR Plan and obtain
follow-up information reports from such inspections upon the completion of each construction
spread to help ensure compliance with this Order and Permit and all other applicable permits, laws,
and rules.

15.  Prior to construction, Keystone shall, in consultation with area NRCS staff, develop
specific construction/reclamation units {Con/Rec Units) that are applicable to particular soil and
subsoil classifications, land uses and environmental settings. The Con/Rec Units shall contain
information of the sort described in response to Staff Data Request 3-25 found in Exhibit TC-16.

a) In the development of the Con/Rec Units in areas where NRCS recommends,
Keystone shail conduct analytical soil probing and/or soil boring and analysis in areas of
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particularly sensitive soils where reclamation potential is low. Records regarding this process
shall be available to the Commission and to the specific land owner affected by such soils
upon request.

b) Through development of the Con/Rec Units and consultation with NRCS, Keystone
shall identify soils for which alternative handling methods are recommended. Alternative soil
handling methods shall include but are not limited to the “triple-lift’ method where conditions
justify such treatment. Keystone shall thoroughly inform the landowner regarding the options
applicable to their property, including their respective benefits and negatives, and implement
whatever reasonable option for soil handling is selected by the landowner. Records
regarding this process shall be available to the Commission upon request.

c) Keystone shall, in consuitation with NCRS, ensure that its construction planning and
exsecution process, including Con/Rec Units, CMR Plan and its other construction
documents and planning shall adequately identify and plan for areas susceptible to erosion,
areas where sand dunes are present, areas with high concentrations of sodium bentonite,
areas with sodic, saline and sodic-saline soils and any other areas with low reclamation
potential.

d) The Con/Rec Units shall be available upon request to the Commission and affected
landowners. Con/Rec Units may be evaluated by the Commission upon complaint or
otherwise, regarding whether proper soil handling, damage mitigation or reclamation
procedures are being foliowed.

a) Areas of specific concemn or of low reclamation potential shall be recorded in a
soparate database. Action taken at such locations and the results thereof shall also be
recorded and made available to the Commission and the affected property owner upon
request.

16.  Keystone shall provide each landowner with an explanation regarding trenching and
topsoil and subsoil/rock removal, segregation and restoration method options for his/her property
consistent with the applicable Con/Rec Unit and shall follow the landowner’s selected preference as
documented on its written construction agreement with the landowner, as modified by any
subsequent amendments, or by other written agreement(s).

a) Keystone shall separate and segregate topsoil from subsoil in agricultural areas,
including grasslands and shelter belts, as provided in the CMR Plan and the applicable
Con/Rec Unit.

b) Keystone shall repair any damage to property that resuits from construction activities.

c) Keystone shall restore all areas disturbed by construction to their preconstruction
condition, including their original preconstruction topsoil, vegetation, elevation, and contour,
or as close thereto as is feasible, except as is otherwise agreed to by the landowner.

d) Except where practicably infeasible, final grading and topsoil replacement and
installation of permanent erosion control structures shall be completed in non-residential
areas within 20 days after backfitling the trench. in the event that seasonal or other weather
conditions, extenuating circumstances, or unforeseen developments beyond Keystone's
control prevent compliance with this time frame, temporary erosion controls shail be
maintained unti! conditions allow completion of cleanup and reclamation. In the event
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Keystone can not comply with the 20-day time frame as provided in this Condition, it shall
give notice of such fact to all affected landowners, and such notice shall include an estimate
of when such restoration is expected to be completed. .

e) Keystone shall draft specific crop monitoring protocols for agricultural lands. If
requested by the landowner, Keystone shall provide an independent crop monitor to conduct
yield testing and/or such other measurements of productivity as he shall deem appropriate.
The independent monitor shall be a qualified agronomist, rangeland specialist or otherwise
qualified with respect to the species to be restored. The protocols shall be available to the
Commission upon request and may be evaluated for adequacy in response to a complaint or
otherwise.

f) Keystone shall work closely with landowners or land management agencies to
determine a plan to control noxious weeds. Landowner permission shall be obtained before
the application of herbicides.

g) Keystone's adverse weather plan shall apply to improved hay land and pasture lands
in addition to crop lands.

h) The size, density and distribution of rock within the construction right-of-way following
reclamation shall be similar to adjacent undisturbed areas. Keystone shall treat rock that
cannot be backfilled within or below the level of the natural rock profile as construction
debris and remove it for disposal offsite except when the landowner agrees to the placement
of the rock on his property. In such case, the rock shall be placed in accordance with the
landowner's directions.

i) Keystone shall utilize the proposed trench line for its pipe stringing trucks where
conditions allow and shall employ adequate measures to decompact subsoil as provided in
its CMR Plan. Topsoil shall be decompacted if requested by the landowner.

)] Keystone shall monitor and take appropriate mitigative actions as necessary o
address salinity issues when dewatering the trench, and field conductivity and/or other
appropriate constituent analyses shall be performed prior to disposal of trench water in
areas where salinity may be expected. Keystone shall notify landowners prior to any
discharge of saline water on their lands or of any spiils of hazardous materials on their lands
of one pint or more or of any lesser volume which is required by any federal, state, or local
law or regulation or product license or label to be reported to a state or federal agency,
manufacturer, or manufacturer's representative.

k) Keystone shall install trench and slope breakers where necessary in accordance with
the CMR Plan as augmented by Staff's recommendations in Post Hearing Commission Staff
Brief, pp. 26-27.

) Keystone shall apply mulch when reasonably requested by landowners and also
wherever necessary following seeding to stabilize the soil surface and to reduce wind and
water erosion. Keystone shall follow the other recommendations regarding muich application
in Post Hearing Commission Staff Brief, p. 27.

m) Keystone shall reseed all lands with comparable crops to be approved by landowner

in landowner's reasonable discretion, or in pasture, hay or native species areas with
comparable grass or forage crop seed or native species mix to be approved by landowner in
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landowner's reasonable discretion. Keystone shall actively monitor revegetation on all
disturbed areas for at least two years.

n) Keystone shall coordinate with landowners regarding his/her desires to properly
protect cattle, shall implement such protective measures as are reasonably requested by the
landowner and shall adequately compensate the landowner for any loss.

0) Prior to commencing construction, Keystone shall file with the Commission a
confidential list of property owners crossed by the pipeline and update this list if route
changes during construction result in property owner changes.

P) Except in areas where fire suppression resources as provided in CMR Plan 2,16 are
in close proximity, to minimize fire risk, Keystone shall, and shall cause its contractor to,
equip each of its vehicles used in pre-construction or construction activities, including off-
road vehicles, with a hand held fire extinguisher, portable compact shovel and
communication device such as a cell phone, in areas with coverage, or a radio capable of
achleving prompt communication with Keystone’s fire suppression resources and
emergency services.

17.  Keystone shall cover open-bodied dump trucks carrying sand or soil while on paved
roads and cover open-hodied dump trucks carrying gravel or other materials having the potential io
be expelled onto other vehicles or persons while on all public roads.

18.  Keystone shall use its best efforts to not locate fuel storage facilities within 200 feet of
private wells and 400 feet of municipal wells and shall minimize and exercise vigilance in refueling
activities in areas within 200 feet of private wells and 400 feet of municipal welis.

19. |f trees are to be removed that have commercial or other value to affected
landowners, Keystone shall compensate the landowner for the fair market value of the trees to be
cleared and/or aliow the landowner the right to retain ownership of the felled trees. Except as the
landowner shall otherwise agree in writing, the width of the clear cuts through any windbreaks and
shelterbelts shall be limited to 50 feet or less, and he width of clear cuts through extended lengths of
wooded areas shall be limited to 85 feet or less. The environmental inspection in Condition 14 shall
include forested lands.

20. Keystone shall implement the following sediment control practices:

a) Keystone shall use floating sediment curtains to maintain sediments within the
construction right of way in open water bodies with no or low flow when the depth of non-
flowing water exceeds the height of straw bales or silt fence installation. In such situations
the floating sediment curtains shall be installed as a substitute for straw bales or silt fence
along the edge or edges of each side of the construction right-of-way that is under water ata
depth greater than the top of a straw bale or silt fence as portrayed in Keystone's
construction Detail #11 included in the CMR Plan.

b) Keystone shall install sediment barriers in the vicinity of delineated wetlands and
water bodies as outlined in the CMR Plan regardless of the presence of flowing or standing
water at the time of construction.

c) The Applicant should consult with South Dakota Game, Fish and Parks (SDGFP) to
avoid construction near water bodies during fish spawning periods in which in-stream
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construction activities should be avoided to limit impacts on specific fisheries, if any, with
commercial or recreational importance.

21.  Keystone shall develop frac-out plans specific to areas in South Dakota where
horizontal directional drilling will occur. The plan shall be followed in the event of a frac-out. If a frac-
out event occurs, Keystone shall promptly file a report of the incident with the Commission.
Keystone shall also, after execution of the plan, provide a follow-up report to the Commission
regarding the results of the occurrence and any lingering concems.

22. Keystone shall comply with the following conditions regarding construction across or
near wetlands, water bodies and riparian areas:

a) Unless a wetland is actively cultivated or rotated cropland or unless site specific
conditions require utilization of Keystone's proposed 85 foot width and the landowner has
agreed to such greater width, the width of the construction right-of-way shall be limited to 75
feet in non-cultivated wetlands unless a different width is approved or required by the United
States Army Corps of Engineers.

b) Unless a wetland is actively cultivated or rotated cropland, extra work areas shall be
located at least 50 feet away from wetland boundaries except where site-specific conditions
render a 50-foot setback infeasible. Extra work areas near water bodies shall be located at
least 50 feet from the water's edge, except where the adjacent upland consists of actively
cultivated or rotated cropland or other disturbed land or where site-specific conditions render
a 50-foot setback infeasible. Clearing of vegetation between extra work space areas and the
water's edge shali be limited to the construction right-of-way.

c) Water body crossing spoil, including upland spoil from crossings of streams up to 30
feet in width, shall be stored in the construction right of way at least 10 feet from the water's
edge or in additional extra work areas and only on a temporary basis.

d) Temporary in-stream spoil storage in streams greater than 30 feet in width shall only
be conducted in conformity with any required federal permit(s) and any applicable federal or
state statutes, rules and standards.

e) Wetland and water body boundaries and buffers shall be marked and maintained
until ground disturbing activities are complete. Keystone shall maintain 15-foot buffers where
practicable, which for stream crossings shall be maintained except during the period of
trenching, pipe laying and backfilling the crossing point. Buffers shall not be required in the
case of non-flowing streams.

f) Best management practices shall be implemented to prevent heavily silt-laden trench
water from reaching any wetland or water body directly or indirectly.

g) Erosion control fabric shall be used on water body banks immediately following final
stream bank restoration unless riprap or other bank stabilization methods are utilized in
accordance with federal or state permits.

h) The use of timber and slash to support equipment crossings of wetlands shall be
avoided.

N
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i) Subject to Conditions 37 and 38, vegetation restoration and maintenance adjacent to
water bodies shall be conducted in such manner to allow a riparian strip at least 25 fest wide
as measured from the water body’s mean high water mark to permanently re-vegetate with
native plant species across the entire construction right-of way.

23. Keystone shall comply with the following conditions regarding road protection and
bonding:

a) Keystone shall coordinate road closures with state and local governments and
emergency responders and shall acquire all necessary permits authorizing crossing and
construction use of county and township roads.

b) Keystone shall implement a regutar program of road maintenance and repair through
the active construction period to keep paved and gravel roads in an acceptable condition for
residents and the general public.

c) Prior to their use for construction, Keystone shall videotape those portions of all
roads which will be utilized by construction equipment or transport vehicles in order to
document the pre-construction condition of such roads.

d) After construction, Keystone shall repair and restore, or compensate governmental
entities for the repair and restoration of, any deterioration caused by construction traffic,
such that the roads are returned to at least their preconstruction condition.

e) Keystone shall use appropriate preventative measures as needed to preventdamage
to paved roads and to remove excess soil or mud from such roadways.

f) Pursuant to SDCL 49-41B-38, Keystone shall obtain and file for approval by the
Commission prior to construction in such year a bond in the amount of $15.6 million for the
year in which construction is to commence and a second bond in the amount of $15.6 million
for the ensuing year, including any additional period untit construction and repair has been
completed, to ensure that any damage beyond normal wear to public roads, highways,
bridges or other related facilities will be adequately restored or compensated. Such bonds
shall be issued in favor of, and for the benefit of, all such townships, counties, and other
governmental entities whose property is crossed by the Project. Each bond shall remain in
effect until released by the Commission, which release shall not be unreasonably denied
following completion of the construction and repair period. Either at the contact meetings
required by Condition 10 or by mail, Keystone shall give notice of the existence and amount
of these bonds to all counties, townships and other governmental entities whose property is
crossed by the Project.

24.  Although no residential property is expected to be encountered in connection with the
Project, in the event that such properties are affected and due to the nature of residential property,
Keystone shall impiement the following protections in addition to those set forth in its CMR Plan in
areas where the Project passes within 500 feet of a residence:

a) To the extent feasible, Keystone shall coordinate construction work schedules with

affected residential landowners prior to the start of construction in the area of the
residences.
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b) Keystone shall maintain access to all residences at all times, except for periods when
itis infeasible to do so or except as otherwise agreed between Keystone and the accupant.
Such periods shall be restricted to the minimum duration possible and shall be coordinated
with affected residential landowners and occupants, to the extent possible.

c) Keystone shall install temporary safety fencing, when reasonably requested by the
landowner or occupant, to control access and minimize hazards associated with an open
trench and heavy equipment in a residential area.

d) Keystone shall notify affected residents in advance of any scheduled disruption ot
utilities and limit the duration of such disruption.

e) Keystone shall repair any damage to property that results from construction activities.

f) Keystone shall separate topsoil from subsoll and restore all areas disturbed by
construction to at least their preconstruction condition.

g) Except where practicably infeasible, final grading and topscil replacement,
installation of permanent erosion control structures and repair of fencing and other
structures shall be completed in residential areas within 10 days after backfilling the trench.
in the event that seasoneal or other weather conditions, extenuating circumstances, or
unforeseen developments beyond Keystone's control prevent compliance with this time
frame, temporary erosion controls and appropriate mitigative measures shall be maintalned
until conditions allow completion of cleanup and reclamation.

25.  Construction must be suspended when weather conditions are such that construction
activities will cause irreparable damage, unless adequate protection measures approved by the
Commission are taken. At least two months prior to the start of construction in South Dakota,
Keystone shall file with the Commission an adverse weather land protection plan containing
appropriate adverse weather land protection measures, the conditions in which such measures may
be appropriately used, and conditions in which no construction is appropriate, for approval of or
modification by the Commission prior to the start of construction. The Commission shall make such
plan available to impacted landowners who may provide comment on such plan to the Commission.

26. Reclamation and clean-up along the right-of-way must be continuous and
coordinated with ongoing construction.

27.  Allpre-existing roads and lanes used during construction must be restored to atleast
their pre-construction condition that will accommodate their previous use, and areas used as
temporary roads during construction must be restored to their original condition, except as otherwise
requested or agreed to by the landowner or any governmental authority having jurisdiction over such
roadway.

28. Keystone shall, prior to any construction, file with the Commission a list identifying
private and new access roads that will be used or required during construction and file a description
of methods used by Keystone to reclaim those access roads.

29.  Prior to construction, Keystone shall have in place a winterization plan and shall

implement the plan if winter conditions prevent reclamation completion until spring. The plan shall be
provided to affected landowners and, upon request, o the Commission.

a3

006868



30.  Numerous Conditions of this Order, including but not limited to 16, 19, 24, 25, 26, 27
and 51 relate to construction and its effects upon affected landowners and their property. The
Applicant may encounter physical conditions along the route during construction which make
compliance with certain of these Conditions infeasible. If, after providing a copy of this order,
including the Conditions, to the landowner, the Applicant and landowner agree in writing to
modifications of one or more requirements specified in these conditions, such as maximum
clearances or right-of-way widths, Keystone may foliow the alternative procedures and specifications
agreed to between it and the landowner.

IV. Pipeline Operations, Detection and Emergency Response

31. Keystone shall construct and operate the pipeline in the manner described in the
application and at the hearing, Including in Keystone’s exhibits, and in accordance with the
conditions of this permit, the PHMSA Special Permit, if issued, and the conditions of this Order and
the construction permit granted herein.

32.  Keystone shall raquire compliance by its shippers with its crude oil specifications in
order to minimize the potentiel for internal corrosion.

33. Keystone's obligation for reclamation and maintenance of the right-of-way shall
continue throughout the life of the pipeline. In its surveillance and maintenance activities, Keystone
shall, and shall cause its contractor to, equip each of its vehicles, including off-road vehicles, with a
hand held fire extinguisher, portable compact shovel and communication. device such as a cell
phone, in areas with coverage, or a radio capable of achieving prompt communication with
emergency services.

34. In accordance with 49 C.F.R. 195, Keystone shall continue to evaluate and petform
assessment activities regarding high conseguenca areas. Prior to Keystone commencing operation,
all unusually sensitive areas as defined by 49 CFR 195.6 that may exist, whether currently marked
on DOT's HCA maps or not, should be identified and added to the Emergency Response Plan and
Integrity Management Plan. In its continuing assessment and evaluation of environmentally sensitive
and high consequence areas, Keystone shall seek out and consider local knowledge, including the
knowledge of the South Dakota Geological Survey, the Department of Game Fish and Parks and
local landowners and governmental officials.

35. The evidence in the record demonstrates that in some reaches of the Project in
southern Tripp County, the High Plains Aquifer is present at or very near ground surface and is
overlain by highly permeable sands permitting the uninhibited infiltration of contaminants. This
aquifer serves as the water source for several domestic farm wells near the pipeline as well as
public water supply system wells located at some distance and upgradient from the pipsline route.
Keystone shall identify the High Plains Aquifer area in southern Tripp County as a hydrologically
sensitive area in its Integrity Management and Emergency Response Plans. Keystone shall similarly
treat any other similarly vulnerable and beneficially useful surficial aquifers of which it becomes
aware during construction and continuing route evaluation.

36.  Prior to putting the Keystone Pipeline into operation, Keystone shall prepare, file with
PHMSA and implement an emergency response plan as required under 49 CFR 194 and a manual
of written procedures for conducting normal operations and maintenance activities and handling
abnormal operations and emergencies as required under 49 CFR 195.402. Keystone shall also
prepare and implement a written integrity management program in the manner and at such time as
required under 49 CFR 195.452. At such time as Keystone files its Emergency Response Plan and
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integrity Management Plan with PHMSA or any other state or federal agency, it shall also file such
documents with the Commission. The Commission's confidential filing rules found at ARSD
20:10:01:41 may be invoked by Keystone with respect to such filings to the same extent as with all
other filings at the Commission. If information is filed as “confidential,” any person desiring access to
such materials or the Staff or the Commission may invoke the procedures of ARSD 20:10:01:41
through 20:10:01:43 to determine whether such information is entitled to confidential treatment and
what protective provisions are appropriate for limited release of information found to be entitied to
confidential treatment.

37.  Tofacilitate periodic pipeline leak surveys during operation of the facilities in wetland
areas, a corridor centered on the pipeline and up to 15 feet wide shall be maintained in an
herbaceous state. Trees within 15 feet of the pipeline greater than 15 feet in height may be
selectively cut and removed from the permanent right-of-way.

38. To facilitate periodic pipeline leak surveys in riparian areas, a corridor centered on
the pipeline and up to 10 feet wide shall be maintained in an herbaceous state.

V. Environmental

39.  Except to the extent waived by the owner or lessee in writing or to the extent the
noise levels already exceed such standard, the noise levels associated with Keystone's pump
stations and other noise-producing facilities will not exceed the L10=55dbA standard at the nearest
occupled, existing residence, office, hotel/motel or non-industrial business not owned by Keystone.
The point of measurement will be within 100 feet of the residence or business in the direction of the
pump station or facility. Post-construction operational noise assessments will be completed by an
independent third-party noise consuitant, approved by the Commission, to show compliance with the
noise level at each pump station or other noise-producing facility. The noise assessments will be
performed in accordance with applicable American National Standards Institute standards. The
results of the assessments will be filed with the Commission. In the event that the noise level
exceads the limit set forth in this condition at any pump station or other noise producing facility,
Keystone shall promptly implement noise mitigation measures to bring the facility into compliance
with the limits set forth in this condition and shall report to the Commission conceming the measures
taken and the results of post-mitigation assessments demonstrating that the noise limits have been
met.

40.  Atthe request of any landowner or public water supply system that offers to provide
the necessary access to Keystone over his/her property or easement(s) to perform the necessary
work, Keystone shall replace at no cost to such landowner or public water supply system, any
polyethylene water piping located within 500 feet of the Project with piping that is resistant to
permeation by BTEX, Keystone shall not be required to replace that portion of any piping that
passes through or under a basement wall or other wali of a home or other structure. At least forty-
five (45) days prior to commencing construction, Keystone shali publish & notice in each newspaper
of general circulation in each county through which the Project will be constructed advising
landowners and public water supply systems of this condition.

41, Keystone shall follow all protection and mitigation efforts as identified by the US
Fish and Wildlife Service (“USFWS") and SDGFP. Keystone shall identify all greater prairie chicken
and greater sage and sharp-tailed grouse leks within the buffer distances from the construction right
of way set forth for the species in the FEIS and Biological Assessment (BA) prepared by DOS and
USFWS. In accordance with commitments in the FEIS and BA, Keystone shall avoid or restrict
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construction activities as specified by USFW S within such buffer zones betweaen March 1 and June
15 and for other species as specified by USFWS and SDGFP.

42.  Keystone shall keep a record of drain tile systermn information throughout planning and
construction, including pre-construction location of drain tiles. Location information shall be collected
using a sub-meter accuracy global positioning system where available or, where not available by
accurately documenting the pipeline station numbers of each exposed drain tile. Keystone shall
maintain the drain tile location information and tile specifications and incorporate it into its
Emergency Response and Integrity Management Plans where drains might be expected to serve as
contaminant conduits in the event of a release. If drain tile relocation is necessary, the applicant
shatl work directly with landowner to determine proper location. The location of permanent drain tiles

shall be noted on as-built maps. Qualified drain tile contractors shall be employed to repair drain
tites.

VL. Cultural and Paleontological Resources

43. In accordance with Application, Section 6.4, Keystone shall follow the
*Unanticipated Discoveries Plan,” as reviewed by the State Historical Preservation Office ("SHPQ")
and approved by the DOS and provide it to the Commission upon request. Ex TC-1.6.4, pp. 94-96;
Ex S-3. If during construction, Keystone or its agents discover what may be an archaeological
resource, cultural resource, historical resource or gravesite, Keystone or its contractors or agents
shall immediately cease work at that portion of the site and notify the DOS, the affected
landowner(s) and the SHPO. If the DOS and SHPO determine that a significant resource is present,
Keystone shall develop a plan that is approved by the DOS and commenting/signatory parties to the
Programmatic Agreement to salvage avoid or protect the archaeclogical resource. If such a plan will
require a materially different route than that approved by the Commission, Keystone shall obtain
Commission and landowner approval for the new route before proceeding with any further
construction. Keystone shall be responsible for any costs that the landowner is legally obligated to
incur as a consequence of the disturbance of a protected cultural resource as a result of Keystone's
construction or maintenance activities.

44. Keystone shall implement and comply with the following procedures regarding
paleontological resources:

a) Prior to commencing construction, Keystone shall conduct a literature review and
records search, and consuft with the BLM and Museum of Geology at the S.D. School of
Mines and Technology (“SDSMT") to identify known fossil sites along the pipeline route and
identify locations of surface exposures of paleontologically sensitive rock formations using
the BLM's Potential Fossil Yield Classification system. Any area where trenching wil occur
into the Hell Creek Formation shall be considered a high probability area.

b) Keystone shall at its expense conduct a pre-construction field survey of each area
identified by such review and consultation as a known sita or high probability area within the
construction ROW. Following BLM guidelines as modified by the provisions of Condition 44,
including the use of BLM permitted paleontologists, areas with exposures of high sensitivity
(PFYC Class 4) and very high sensitivity (PFYC Class 5) rock formations shall be subject to
a 100% pedestrial field survey, while areas with exposures of moderately sensitive rock
formations (PFYC Class 3) shall be spot-checked for occcurrences of scientifically or
economically significant surface fossils and evidence of subsurface fossils. Scientifically or
economically significant surface fossils shall be avoided by the Project or mitigated by
collecting them if avoidance is not feasible. Following BLM guidelines for the assessment
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and mitigation of paleontological resources, scientifically significant paleontologica!
resources are defined as rare vertebrate fossils that are identifiable 1o taxon and element,
and common vertebrate fossils that are identifiable to taxon and element and that have
scientific research value; and scientifically noteworthy occurrences of invertebrate, plant and
trace fossils. Fossil localities are defined as the geographic and stratigraphic locations at
which fossils are found.

c) Following the completion of field surveys, Keystone shall prepare and file with the
Commission a paleontoiogical resource mitigation plan. The mitigation plan shalt spacify
monitoring locations, and include BLM permitted monitors and proper employee and
contractor training to identify any paleontological resources discovered during construction
and the procedures to be followed following such discovery. Paleontological monitoring will
take place in areas within the construction ROW that are underlain by rock formations with
high sensitivity (PFYC Class 4) and very high sensitivity (PFYC Class 5), and in areas
underiain by rock formations with moderate sensitivity (PFYC Class 3) where significant
fossils were identified during field surveys.

d) if during construction, Keystone or its agents discover what may be a paleontological
resource of economic significance, or of scientific significance, as detined in subparagraph
(b) above, Keystone or its contractors or agents shall immediately cease work at that portion
of the site and, if on private land, notify the affected landowner(s). Upon such a discovery,
Keystone's paleontological monitor will evaluate whether the discovery is of economic
significance, or of scientific significance as defined in subparagraph (b) above. If an
economically or scientifically significant paleontological resource is discoverad on state land,
Keystone will notify SDSMT and if on federal land, Keystone will notify the BLM or other
federal agency. In no case shall_ Keystone return any excavated fossils to the trench. If a
qualified and BLM-permitted_paleontologist, in consultation with the landowner, BLM, or
SDSMT determines that an economically or scientifically significant paleontological resource
is present, Keystone shall develop a plan that is reasonably acceptable to the landowner(s),
BLM, or SDSMT, as applicable, to accommodate the salvage or avoidance of the
paleontological resource to protect or mitigate damage to the resource. The responsibility for
conducting such measures and paying the costs associated with such measures, whether
on private, state or federal land, shall be bome by Keystone to the same extent that such
responsibility and costs would be required to borne by Keystone on BLM managed lands
pursuant to BLM regulations and guidelines, including the BLM Guidelines for Assessment
and Mitigation of Potential Impacts to Palecntological Resources, except to the extent
factually inappropriate to the situation in the case of private land (e.g. museum curation
costs would not be paid by Keystone in situations where possession of the recovered
fossil{s) was turned over to the landowner as opposed to curation for the public). If such a
plan will require a materially different route than that approved by the Commission, Keystone
shall obtain Commission approval for the new route before proceeding with any further
construction. Keystone shall, upon discovery and salvage of paleontological resources either
during pre-construction surveys or construction and monitoring on private land, return any
fossils in its possession to the landowner of record of the land en which the fossil is found. I
on state land, the fossils and all associated data and documentation will be transferred to the
SDSM; if on federal land, to the BLM.

8) To the extent that Keystone or its contractors or agents have control over access to
such information, Keystone shall, and shail require its contractors and agents to, treat the

locations of sensitive and valuable resources as confidential and limit public access to this
information.
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Vi, Enforcement and Liability for Damage

45.  Keystone shall repair or replace all property removed or damaged during all phases
of construction and operation of the proposed transmission facility, including but not limited to, all
fences, gates and utility, water supply, irrigation or drainage systems. Keystone shall compensate
the owners for damages or losses that cannot be fully remedied by repair or replacement, such as
lost productivity and crop and livestock losses or loss of value to a paleontological resource
damaged by construction or other activities.

45. In the event that a person's well is contaminated as a resuit of construction or
pipeline operation, Keystone shall pay all costs associated with finding and providing a permanent
water supply that is at least of similar quality and quantity; and any other related damages, including
but not limited to any consequences, medical or otherwise, related to water contamination.

47.  Anydamage that occurs as a result of soil disturbance on a persons' property shall
be paid for by Keystone.

48. Noperson will be held responsible for a pipeline leak that occurs as a result of his/her
normal farming practices over the top of or near the pipeline.

49, Keystone shall pay commercially reasonable costs and indemnify and hold the
landowner harmless for any loss, damage, claim or action resuiting from Keystone's use of the
easement, including any resulting from any release of regulated substances or from abandonment
of the facility, except to the extent such loss, damage claim or action results from the gross
negligence or willful misconduct of the landowner or its agents.

50. The Commission’s complaint process as set forth in ARSD 20:10:01 shall be
avaitable to landowners, other persons sustaining or threatened with damage or the consequences
of Keystone's failure to abide by the conditions of this permit or otherwise having standing to obtain
enforcement of the conditions of this Order and Permit.
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Exhibit B

RULINGS ON PROPOSED FINDINGS OF FACT

Rulings on Applicants’ Proposed Findings of Fact
As Applicant is the prevailing party, most of Applicant's Proposed Findings of Fact have

been accepted in their general substance and incorporated in the Findings of Fact, with additions
and modifications to reflect the Commission’s understanding of the record.

39
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Appendix C

South Dakota PUC Amended Final Decision and Order
Tracking Table of Changes

9/15/14

Finding

Number

Amondod Final Decision and Order

Thapurpose of the Project is to transport mcmmentalaudeul productmn fmm the Western Canadan
| Sedimentary Basin (WCSB"} to meet growing demand by refineries and markets in the United States
(U 5.7). This supply will serve to replace U.S. reliance on less stable and less reliable sources of
offshore crude od. Ex TC-1, 1.1, p. 1; ExTC-1, 30 p. 23, Ex TC-1, 3.4 p. 24.

The purpose o!the Project sto transport mcmmenlal crude oll prcduchon from me Weshem Canaduan

Sedimentary Basin (WCSB") and domesfic production from the Williston Basin area to meet demand by
refineries and markets in the United States {"U.5.7). This supply will serve to replace U.S. reliance on iess stable
and less reliable sources of offshore crude ol and support the growth of crude o production in the LS. (See

updated Findings 24:29)

15

| The Project will consist of three segments: the Steele City Segment, the Gulf Coast Segment, and the
Housion Lateral. From north to south, the Steele City Segment extends from Hardisty, Alberta, Canada,
souﬂnasibsmcny Nebraska. The Gulf Coast Segment extends from Cushing, Okiahoma south to
Nadeﬂand in Jefferson County, Texas. The Houston Laterai extends from the Gulf Coast Segment in
Lnberty(:ounty Texas southwest to Moore Junction, Hamis Counly, Texas. It will interconnect with the
northern and southem termini of the previously approved 298-mile-long, 36-inch-diameter Keystone
Cushing Extension segment of the Keystone Pipeline Project Ex TC-1,1.2, p. 1. Initially, the pipeline
would have a nominal capacity to transport 700,000 barreis per day (“bpd™). Keystone could add
additional pumping capacity to expand the nominal capacity to 900,000 bpd. Ex TC-1,2.1.2, p. 8.

The Project will consist of the Steele City Segment. From north to south, the Steele City Segment extends from
Hardisty, Alberta, Canada, southeast to Steele City, Nebraska. It will interconnect with the previously approved

and constructed 298-mile-long, 36-inch-diameter Keystone Cushing E ion segment of the Keystone Pipeline
smmmwmm&wmbsuxcmkeﬁmm The pipeline would have a maximum capacity
fo transport 830,000 barrets per day

The Project is an approximately 1,707 mile pipeling with about 1,380, miles in the United States. The
South Dakota portion of the pipeline will be approximately 314 mies in length and will extend from the
Montana border in Harding County to the Nebraska border in Tripp County, The Project is proposed to
cross the South Dakota counties of Harding, Butte, Perkins, Meade, Pennington, Haaken, Jones, Lyman
and Tripp. Ex TC-1, 1.2 and 2.1 1, pp. 1 and 8, Detailed route maps are presented in Ex TC-1, Exhibits

Aeand C, as updated in Ex TC-14,

The Project is an approximately 1202 mile pipakine with about 876 miles in the United States. The South Dakota
portion of the pipefine will be approximately 315 mies in length and will extend from the Montana border in
Harding County to the Nebraska border in Tripp County. The Project is proposed to cross the South Dakota
counties of Harding. Buite, Perkins, Meade. Pennington, Haakon, Jones, Lyman and Tripp.

7

|

Construction of the Project is propesed to commence in May of 2011 and be completed in 2012
Construction in South Dakota will be conducted in five spreads, generally proceeding in a north to south
direction The Applicant expects to place the Project in service in 2012, This in-servica date is consistent
with the requirements of the Applicant’s shippers who have made the contractual commitments that
underpin the viabiity and need for the project. Ex TC-1, 1.4, pp. 1 and 4; TR 26

18

13

Construction of the Project is proposed Lo commence when all necessary permits are obtained, Construction in
South Dakota will be conducted in three or four spreads, generally proceeding in a north to south direction. The
Applicant expects to place the Project in service when construction is completed.

The pipeline in South Dakota will extend from milepost 282.5 to milepost 587, approximately 314 miles.
The pipeline will have a 36-inch nominal diameter and be constructed using API 5L X70 or X80 high-
steel. An external fusion bonded epoxy ("FBE™) coating will be applied to the pipeline and all
buried faciities to protect against comrosion. Cathodic protaction will be provided by impressed curment
The pipeline will have batching capabilties and will be able to products ranging from kght

crude oil to heavy crude oll. Ex TC-1,2.2.22.1.6.5.2 pp. 8-9. 97 -98: Ex TC-8, ] 26.

The pipeline in South Dakota will extend from milepost 285.6 to milepost 600 9, approximately 315 miles. The
pipsing will have a 38-inch nominal diameter and be constructed using APl 5L X70M high-strength steel. An
external fusion bonded epoxy ("FBE™) coating will be applied to the pipefine and all buried facilibes to protect
against corrosion. Cathodic protection will be provided by impressed current. The pipeline will have batching
capabilities and will be able to transport products ranging from bght crude oil to heavy crude oil,

The pipeline will operate at a maximum operating pressure of 1,440 psig. For location specific low
elevation segments close to the discharge of pump stabons, the maximum operating pressure will be
1,600 psig. Pipe associated with these segments of 1,600 psig MOP are excluded from the Special
Permit application and will have a design factor of 0.72 and pipe wall thickness of 0.572 inch (X-70) or
0.500 inch (X-80) Al other segments in South Dakota will have a MOP of 1,440 psig ExTC-1,22.1, p.
8

At most locations, the pipeline will operate at a maximum operaling pressure of 1.307 psig. For location specific
low elevation segments close to the discharge of pump stations, the maximum cperating pressure will be 1,600
psig Pipe associated with these segments of 1,600 psig MOP will have a design factor of 0 72 and a nominal
pipe wall thickness of 0.572 inch (X-70M). All other segments in South Dakota will have a MOP of 1,307 psig.

penryrgial
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Tracking Table of Changes
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Finding

Number | Amended Final Decision and Order ate

20

The Project will have seven pump stations in South Dakola, localed in Harding (2), Meade, Haakon,
Jones and Tripp (2) Counties. TC-1,2.2.2, p. 10. The pump slations will be electrically driven. Power
Ines required for providing power to pump stations will be permitted and construcled by local power
providers, mod by Keystone. Initially, three pumps will be instalied at each station to meet the nominal
design flow rate of 700,000 bpd. If future demand wamrants, pumps may be added to the proposed pump
stations for a total of up to five pumps per station, increasing nominal throughput to 900,000 bpd. No
additional pump stations will be required to be construcied for this additional throughput. No tank
facilities will be constructed in South Dakola. Ex TC-1, 2.1.2, p.8. Sixteen mainline vaives will be located
in South Dakola. Seven of these valves will be remolely controlled, in order to have the capability to
isolate sections of line rapidly in the event of an emergency to minimize impacts or for operational or
maintenance reasons. Ex 7C-1,2.2.3 pp. 10- 11.

2

23

The Project will have seven pump stations in South Dakola, localed in Harding (2), Meade, Haakon, Jones and
Tripp (2) Counties, TC-1,2,2 2, p. 10. The pump stations will be electncally daven. Power lines required for
providing power to pump $tations will be permitted and constructed by local power providers, nol by Keyslone
Three to five pumps will be instatled at each station 1o meet the maximum design flow rate of 830,000 bpd. No
tank facilities will be constructed in South Dakota. Twenly mainiine valves will be located in South Dakota. A of
these valves will be remalely controlied, in order to have the capability 1o isolate sections of line rapidly in the
evant of an emergency to minimize impacts or for operational or maintenance reasons,

The Project will be designed, constructed, tested, and operated in accordance with all applicable
requirements, including the U.S. Depariment of Transportation, Pipeline Hazardous Materials and
Safety Administration (PHMSA) reguiations set forth at 48 CFR Part 195, as modified by the Special
Permit requested for the Project from PHMSA (see Finding 71). These federal regulations are intended
15 ensure adequate protection for the pubsic and the environment and to preven! crude ol pipeiine
accidents and failures. ExTC-1,2.2 p. 8.

The Project will be designed, constructed, tested, and operated in accordance with ali applicable requirements,
including the U.S. Department of Transportation, Pipefine Hazardous Materials and Safety Administration
(PHMSA) reguiations sel forth at 49 CFR Part 195, and the special conditions deveioped by PHMSA and set forth
in Appendix Z to the Depariment of State ("DOS") January 2014 Final Supplemental Environmental impact
Statement ("Final SEIS"). These federal regulations and additional condibons are intended to ensure adequate
protection for the public and the environment and to prevent crude oil pipeline accidents and failures.

The cument eslimated cost of the Keystone Project in South Dakota is 3921.4 million Ex TC-1, 13.p. 1.

The transport of addional crude oil pmducbon from the WCSB ] neoessary o meet growing dtmlnd

by refineries and markels in the LU.S. The need for the project is dictated by a number of factors,

‘ncluding increasing WCSB crude 0i supply combined with insufficient export pipeline capacity;

increasing crude od demand in the U.S. and decreasing domestic crude supply; the opportunity to

reduce U.S dependence on foreign off-shore oil through increased access Lo stable, secure Canadian

gnsde ozilasupplies; and binding shipper commitments Lo utikize the Keystone Pipeline Project ExTC-1,
P23,

The cument estimated cost of the Keystone XL Project in South Dakota is $1.974 billion. The estimated cost of
the South Dakola portion of the project has primanly increased due to the new technical requirements (for
exampie U\eS&:dn"tonalmndﬂwnse!MmﬁnDOSleSE!S) and inflation and additional costs (for
nt, regulatory; and material siorage and preservation costs) due to the

0 ) m--m G

The June 29, 20100Mermah@FndngsofFaddeﬂmmmglhesh'ongdemandformePrqed. GNunthe
dynamic nature of the crude oil markel, there have been changes in the nature of this demand since 2010. As
demonstrated below, however markel demand for the Project remains sirong loday.

The transport of additional crude oil production from the WCS8 continues to be necessary to meel demand by
refineries and markets i the U.S. The need for the project is driven by a number of factors, including increasing
domestic U 5. and Canadian, crude ol production combined with insufficient pipelina capacity; an energy efficent
and safe metheod to transport this growing production; the opportunity to reduce U.S dependence on foreign
offshore crude oil through increased access to North American supplies. and binding shipper commitments to

utiize the Keystone Pipeiine System,

According to the U.S. Energy Information Administration ("EIAT), U S. demand for petroleum products
has increased by over 11 percent or 2,000,000 bpd over the past 10 years and is expected o increase
further. The ElA estimates that {otal U_S. petroleum consumgption wifl increase by approximately 10
milion bpd over the next 10 years, representing average demand growth of about 100,000 bpd per year
(EtA Annual Energy Outiook 2008). Ex TC-1, 3.2, pp. 23-24.

United States production of crude oil has increased significantly, from approximately 6.5 million bamels per day
{bpd) in 2012, and is expecied to peak at 9.6 million bpd by 2019. However, even with the domestic production
growth, the U.S. is expected to remain a net importer of crude oil, According to the U S. Energylntonnahon
Administration ("EIA7), U.S. demand forcrude oil has held steady at approximately 15 milkon bpd and is expected

to remain relatively stable into the future.*

At the same time, domestic U.S. crude oil supplies continue to decline. For example, over the past 10

| years, domestic crude production in the United States has declined at an average rate of about 135,000

bpd per year. or 2% per year Ex TC-1. 3.3. p. 24. Crude and refined petroleum product imports into the
U.S, have increased by over 3.3 milion bpd over the past 10 years. In 2007, the U.S. imported over 13.4
mision bpd of crude oil and petroleum products or over 60 percent of total U S. petroleum product

The rise in U.S, crude oil production, predominantly Bght crude, has replaced mest foreign imports of kight crude.
HWMGMMMMWMMWUS refineries that are oplimally configured lo
pmmssheawuudesmes The U.S. Guif Coast continues 1o import approximately 3.5 mulion bpd of heavy and
medium sour crude oil *

1>}

¥ Energy Information Administration

;Energy Information Administration [EIA) Annual Energy Outiook 2014

Company Level Imports

oirime 2
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consumption. Canada is curently the largest supplier of imporied crude oil and refined products to the
U S, supplying over 2.4 mithon bpd in 2007, representing g over 11p i of tolal U S. petroleum
product consumption (ELA 2007). ExTC-1, 3.4, p.24.
a The Project will provide an opportunity for U.S. refiners in Petroleum Administration for Defense Distnct | Canadian production of heavy crude oil continues %o grow, the vast majority of which is cumently exported to the
i1, the Guif Coast region, to further diversify supply away from traditional offshore foreign crude supply | United States to be processed by U,S. refinenes. North American crude oil production growth and logistics
and lo obtain direct access to secure and growing Canadian crude supplies. Access to additional constraints have contributed to significant discounts on the price of landlocked crude and led to growing volumes

Canadian crude supply will also provide an opportunity for the U.S. lo offsel annual declines in domestic | of crude shipped by rail in the United States and, more recently Canada. As the DOS Fina' SEIS makes clear, in
crude production and, specificaly. lo decrease its dependance on olher foreign crude oil suppliers, such | the absence of new pipelines, crude ol will continue o be transported via rail at an increasing rate *
as Mexico and Venezuela, the top two heavy crude oil exporters mio the U.S. Gulf Coast Ex TC-1, 3.4,
p-24 mu«mmmm«qmmm:wmmuus Williston Basin have

pp waoooobpdmzomww?wmwmmzou Over 60% of crude oi
lrampomd I‘mm the Wiliiston Basin is delivered by rail* The industry has also been making significant
mvmbnents in increasing rail transport capacity for crude oil out of the Westem Canadian Sedimentary Basin
(WCSB) " In recent years, rail transport of crude 0|I in Canada has grown from approximately 10,000 bpd in 2010
10 approximatety 270,000 bpd by the end of 2013." The DOS Final SEIS indicates that transportation of crude oil
by pipeline is safer and less greenhouse gas intensive than crude ol transportation by rail ®

The Project will provide an opportunity for U S. refiners in Petroleum Administration for Defense District Iil, the
Gulf Coast region, to further diversify supply away from traditional offshore foreign crude supply and to oblain

deamsmmewg%gmmwdem

28 Reliable and safe transportation of crude oil will help ensure that U S. energy needs are not subject to Reliable and safe transportation of crude oil will help ensure that U.S. energy needs are not subject 1o unstabie
unstable political events. Established crude oil reserves in the WCSB are estimated at 179 billion barreis | political events. Of Canada's 173 bilion barrels of oil reserves, 97% or 167 billion, bamels are located in the oil
[CAPP 2008). Over 87 percent of WCSE crude uil supply is sourced from Canada's vast ol sands sands In terms of overall oil reserves, Canada's 173 billion barrels is third only to Venezuela and Saud: Arabia.®
reserves located in northern Alberta. The Alberta Energy and Utilites Board estimates there are 175 Canada is the largest foreign supplier of crude ofl to the U.S. and is Kkely lo remain as such for the foreseeable
biltion barreis of established reserves recoverable from Canada's oil sands Alberta has the second future.

crude ol in the second o Saudi Arabia. ExTC-1,31. p 23

29 Swmmmbwmm,mmbmdﬂh Shippers have commitied Lo long-term binding contracts, enabling Keystone lo proceed with
reguiatory applications and consiruction of Lhe pipeline once all regulatory, environmental, and other applications and construction of the pipeline once all regulatory, environmental, and other approvals are received.
approvals are received. These long-term binding shipper commitments demonsirate a material These long-lemm binding shipper commitments demonstrate a matenal endorsement of support for the Project, its
endorsement of support for the Projedt, its economics, proposed route, and target market, as well as the | economics, proposed route, and larget market, as well as the need for additional pipeline capacity lo access
need for additional pipeline capacity and access to Canadian crude supplies. Ex TC-1, 3.5, p, 24. domestic and Canaduan crude suppiies. The DOS Final SEIS independently confirms the continuing strong

market demand."

Tﬂﬁmhmmwmshmwm«himmlﬁmsmwmm Tmeesuiapplmue muusxmmumcunmﬁnm Apnlzmz Attachment A to this Tracking
could be expected to remain after its Construction Mitigation and Reclamation Plan (CMR Plan) are Table is a rediine version showing changes o the CMR Plan from Rev1 to the cument Rev4, Overall changes to

implemented. Ex TC-1, pp. 31-37 the CMR Plan were made to clanfy language, provide additional detail related to construction procedures and
incorporale lessons leamed from previcus pipeline construction, cuent nght-of-way conditions and project
requirements
* Final Supplemental Environmental Impact Statement, Keystone XL Pipeline Project, January 2014 at 1.4.3.2 and 1.4.3.3.
* North Dakota Pipeline Authority 2014 https.//ndpipelines.filgs wordpress.com/2012/04/nd-rail-estimate-apeil-2014.ipg
¢ Final Sup tal Enviror | Impact Stat Key Xledempct,Jamrylmtatul.‘i
‘l'ransporuuon Safety Board of Canada hitp:/fwwow 15k g cafeng/recomma 1Y§-T C o, railf, -r1401-r1403 450

? Final Supplemental Environmental Impact Statement, Keystone XL Pipeline Project, January 2014, Chapter 5and Errau Sheet at http://keystonepipeline-xl state.gov/documentsforganation// 227464 .pdf.
'Canadlan Association of Petroleum Producers (CAPP] Crude Oil Forecast, Markets & Transportation june 2014
ElAAnmaI Energy Outlook 2014
™ Final Supplemental Environmental impact Statement, Keystone XU Pipeline Project, fanuary 2014 at 1.3.1 and 1.4.2.6
foimram 13
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3 The pipeline will cross the Unglaciated Missouri Plaleau. This physiographic province is characterized The soil type maps and aerial photograph maps of the Keystone pipeline route in South Dakota that indicate
by a dissecled plateau where river channels have incised into the landscape. Elevations range from just | topography, land uses, mileposts and Section, Township, Range location descriptors thal were submitted
over 3,000 feet above mean sea level in the northwestern part of the state to around 1,800 feet above in evidence as Exhibit TC-14 are still generally consistent in the descnption of the curmnt Project route throu
mean sea level in the White River valiey. The major river valleys traversed include the Little Missouri South Dakota. Keystone will submil updated maps prior ko the initiation of cor tion as required by Condit
River, Cheyenne River, and White River. Ex TC-1, 5.3.1, p. 30; Ex TC4, ] 15. Exhibit A to the No. 6 of the Amended Final Decision and Order
Application includes soi type maps and aerial photograph maps of the Keystone pipeline route in South
Dakota that indicate lopography, land uses, project mileposts and Section, Township, Range location
desc:r;plm. Ex TC-1, Extubit A. Updated versions of these maps were received in evidence as Exhibil
TC-14.

M Fifteen perennial streams and rivers, 129 intermittent streams, 206 ephemeral streams and seven man- | Fifteen perennial streams and rivers, 128 intermittent streams, and 206 ephemeral streams will be crossed during
made ponds will be crossed during construction of the Project in South Dakota. Keystone will utilize construction of the Project in South Dakota. No man-made ponds are crossed. Keystone will utilize horizontal
horizontal directional dniting ("HDD"} to cross the Little Missouri, Cheyenne and White River crossings. | directiona! drilling (HDD"™) 1o cross the Little Missouri, Cheyenne, Bad, and White rivers, as well as Bridger
Keystone intends 10 use open-cut trenching at the other perennial streams and intermittent waler Creek. Kaysione intends to use open-cul trenching at other perennial streams and intermittent water bodies. The
bodies. The open cut wet method can cause the following impacts: loss of in-stream habiat through open cut wel method can cause the following impacts: loss of in-stream habitat through direct disturbance, loss of
direct disturbance, loss of bank cover, disruplion of fish k. direct disturbance lo spawning, bank cover, disruption of fish movement, direct disturbance to spawning, waler quality effects and sadmentation
waler quality effects and sedimentation effects. Altemative techniques include open cut dry flume, open | effects. Allemative techniques include open cul dry flume, open cut dam-and-pump and horizontal directional
cut dam-and-pump and horizontal directional drilling. Exhibit C to the Application contains a ksting of all | drilling. To supplement Exhibit C to the Application, Attachment B to this Tracking Table contains the preliminary
waler body crossings and prefiminary site-specific crossing plans for the HDD sites. Ex TC-14 site-specific crossing plans for the two newly identified HOD crossings; Bad River and Bndger Creek
Permitting of water crossings, which is cumently underway, will ultimately determine the
consiruction method to be utiized. Keystone commitied to mitigate water crossing impacts through
implementation of procedures outiined in the CMR Plan. Ex TC-1, 5.4.1. Pp. 4546,

50 The total length of Project pipe with the potential to affect & High Consequence Area ("HCA™) is 34.3 The total length of Project pipe with the potential to affect a High Consequence Area (HCA™) 15 19.9 miles. A
mies. A spdt that could affect an HCA would occur no more than once in 250 years. TC-12, §24. spill that could affect an HCA would occur no more than once in 250 years

54

Of the approximately 314-mile roule in South Dakota, all but 21.5 miles is privately owned. 21.5 miles is
shh—ownedandmmqed The list is found in Table 14. No tnbal or federal lands are crossed by the
ExTC-1 571 p. 75.

Keyslone has applned fora speclal pemm (‘Speual Permit”) from PHMSA authorizing Kayslme o
design, construcd, and operale the Project at up lo 80% of the steel pipe specified minimum yield
strengih at most locations. TC-1, 2 2, p. 8, TR 62. In Condition 2, the Commission requires Keystone to
compy with all of the conditions of the Special Permit. if issued.

61

Ot the approximately 315-mile route in South Dakota, all but 27.9 miles are privately ownad. 1.7 miles are local
govemment owned, and 26 3 miles are state-owned and managed. No tribal or federal lands are crossed by the
route.

Kaysione vnﬂmdmw its request to PHMSA fora spocul penmit ('5me Pen'ml’) on August 5, 2010. Keystone will
implernent 59 additional safety measures as set forth in the DOS Final SEIS, Appendix 2. These measures
provide an enhanced levei of safety equivalent to or greater than those thal would have applied under the

previousty requested Special Permit

TransCanada operates approximatefy 11,000 miles of pipelines in Canada with a 0.8 design factor and
requested the Special Permit to ensure consistency across s system and 1o reduce costs. PHMSA has
previously granted similar waivers adopling this modified design factor for natural gas pipelines and for
the Keysione Pipeline. Ex TC-B, 9 13, 17

62

{Finding 61 is no longer relevant as Keystone has withdrawn its request for a Speczal Permit].

The Special Permit s expected to exclude pipeline segments operating in (i) PHMSA defined HCAs
described as high population areas and commercially navigable waterways in 49 CFR Section 195.450;
{ii} pipeline segments operating at hlghway raiiroad, and road crossings. (i) piping located within pump
stations, mankne valve assembhbes, pigging faciities, and measurement facilities; and (iv) areas where
the MOP is greater than 1,440 psig Ex TC-8, § 16.

[Finding 62 is no longer relevanl as Keyslone has withdrawn its request for 2 Special Permit ]

Appiﬂhmow\eoswfadwwk?lst?SLZX?Giugh-MstmlpmeMmmdpupa
with a 0.463 inch wal thickness, as compared with the 0 512 inch wal thickness under the otherwise
appiicable 0.72 design factor, a reduction in thickness of .050 inches. TR 61. PHMSA previously found
that the issuance of a waiver is not inconsisient with pipeline safety and that the waiver will provide a
tevel of safety equal to or greater than that which would be provided if the pipeline were operated under
the otherwise applicable regulatons Ex TC-8. § 15.

The pipeline wili operate at a maximum operating pressure of 1307 psig. Use of AP1 5L X70 high-strength steel
results in a 0.465 ;nch nominal pipe wall thickness. For location specific low elevation segments close o the
discharge of pump stations, the maximum operating pressure will be 1,600 psig. Pipe associaled with these
segmenls of 1,800 psig MOP will have a design factor ¢f 0.72 and a nominal pipe wall thickness of 0.572 inch (X-
T0M}

fosrarmes 14
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Finding

Number_ | Amended Final Decision and Order Update

L TransCanada has thousands of miles of this parlicular grade of pipeline steel installed and in operation.

TransCanada has thousands of miles of this particular grade of pipeline steel installed and in operation.
TransCanada picneered the use of FBE. which has been inuse onits for over 29 years There
have been no leaks on this type of pipe installed by TransCanada  with the FBE coating and cathodic
protection system during that ime. When TransCanada has excavated pipe to validate FBE coaling
performance, there has been no evidence of external cormosion. Ex TC-8, § 27.

TransCanada pioneered the use of FBE, which has been in use on its sysiem for over 33 years. There have
been no leaks on this type of pipe installed bmil'sCanada with the FBE coating and cathodic protechion system
during that time. When TransCanada has excavated pipe o validale FBE coating performance, there has been
no evidence of extemsl eommnn excep! for one instance where an adjacent foreign wility interfered with the
cathodic 5 No similar situations exist on the in South Dakola

73

The Applicant has prepared a detated CMR Plan that describes procedures for crossing cultivated
lands. grasslands. including native grasslands, wetlands. streams and the  procedures for restoning or
reciaiming and monitoring those features crossed by the Project The CMR Plan is a summary of the
commitments that Keystone has made for environmental mitigabion, restoration and post-construction
monitonng and compliance related to the construction phase of the  Project Among these, Keystone
will utilze construction techniques that will retam the original characteristics of the lands crossed as
detailed n the CMR Plan. Keystone's thorough  implementation of these ures will minimize the
impacis associated with the Project. A copy of the CMR Plan was filed as Exhibit B 1o Keystone's permid

application and introduced ik evidence as TC-1, Exhibit B.

Keyﬂonehasupdatednscm Plan since the Amended Final Decision and Order. Crverall changes to the CMR
Plan were made bo clarify language, provide additional detail refated to construction procedures and incorporate
lessons leamed from previous pipeline construction, current right-of-way conditions and project requirements. A
rediined version of the CMR Plan showing changes since the version considered in 2010 is atiached as
Altachment A to this Tracking Table

Keystone is in the process of prepanng, i consultation with the area National Resource Conservation
Service, construction/reclamation unit ("Con/Rec Unit) mapping lo address differing construction und
mchnmwd\mmbrdmmdsoismndm siopes. vegetabion, and land use along the pi

route. This analysis and mapping resulls in the identificaton of segments called Con/Rec Units. Ex.
TC-5: TC-16, DR 3-25.

In consultation with the area National Resource Conservation Service, Keystone has completed
construction/reclamation unit ("Con/Rec Unit’) mapping lo address differing conslruction and reclamation
ftechniques for different soils condibions, slopes, vegetation, and land use along the pipeline route.

Keystone will utilize HDD for the Little Missouri, Cheyenne and White River crossings, which will aid in
minimizing impacs to importani game and commercial fish species and special status species. Open-
cul trenching, which can affect fishenes, will be used at oiher perennial streams. Keyslone will use best
pndmtoreﬂmnuhmnaemempadufmmsauhe perennial streams other than the

e and White Rivers. EITC-! 541 b, 62 p 72; TO—!& DR 3-39.

The Keystone pxpelme \mll be destgned conalrucud tested and operated in amordancowuh al
applicable requirements, inchuding the PHMSA regulations set forth at 49 CFR Parts 184 and 195, as
modified by the Special Permit. These federal regulations are intended to ensure adequate protection
for the pubkc and the environment and 1o pravent crude ol pipeline accidents and faitures. Ex TC-8,§ 2

Sommmmowwmwmmsuﬁmmmumuueam
citizens of South Dakota will not be impaired by the Project. Staff expert Dr. Michael Madden conducted
a socio-economic analysis of the Keystone Pipeline, and concluded that the positive economic benefits
of the project were unambiguous, while most if not all of the social impacts were positive of neutral. S-2,
Madden Assessment at 21. The Project, wh;edbcompiancemihﬂ‘&e&peuawmmandm

Conditions herein, would nol, from a socioeconomic standpoint: (i} pose a threal of serious injury to the
socioeconomic conditions in the project area; (i) substantially impair the heaith, safely, or welfare of the
inhabitants in the project area; or {#1) unduly interfere with the orderty development of the region.

[Keyston

Keystone will utilize HDD for the Little Missouri, Cheyenne, Bad and White River crossings, as well as Bridger
Creek, which will aid in minimizing impacts to important game and commercial fish species and special status
species. Of trenching, which can affect fisheries, will be used al olher perennial streams. Keystone will use
best practices lo reduce or eliminate the impact of crossings at the perennial streams that are open cut.

Tha Keystme pipeline will be designed constructed, lested and operated in  accordance with all applicable
requirements, including the PHMSA regulations sel forth at 40 CFR Parts 194 and 195, and the 50 PHMSA
Special Conditions as sel forth in DOS Final SEIS, Appendix Z These federal regulations and additional

conditions are intended Lo ensure adequale protection for the pubbic and the environment and to prevent crude od

emmmSpmlemeimmmmhhseaddnmlmsdm
n the DOS Final SEIS. Appendix Z, which provide an enhanced level of safety equivalent lo or greater than those
that would have applied under the requested Special Permit]

The increased cost of the Project reflecied in updated Finding 23 s likely 10 result i increased tax revenue 1o the
affected counties.

oinram 5
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