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*1  Plaintiff, Debra Jenner, filed this lawsuit pursuant to 42
U.S.C. § 1983. Defendants Kay Nikolas, Keith Bonenberger,
Don Holloway, Ken Albers, Dave Nelson, Mark Smith, Kevin
Krull, and Patricia White Horse–Carda are current members
of the South Dakota Board of Pardons and Paroles. Defendant
James Sheridan is a former member of the board. Jenner
also moves for a preliminary injunction directing defendants
to develop and implement an effective conflicts of interest
policy. Docket 15. In response, defendants move to dismiss
the action for failure to state a claim. For the following
reasons, defendants' motion to dismiss is granted.

FACTUAL BACKGROUND

Jenner was convicted of second-degree murder in 1988 for the
death of her three-year-old daughter Abby. Docket 14 at 2.
Jenner was initially sentenced to life in prison without parole.
Id. at 3. In 2002, Governor William Janklow commuted
Jenner's sentence to a term of 100 years in prison, making
Jenner eligible for parole. Id. James Sheridan, then a member
of the South Dakota Board of Pardons and Paroles, recused
himself from participating in the commutation decision
because he had taken part in Jenner's criminal investigation.
Id. Jenner appeared before the full parole board in February
2003 for a parole hearing. Id. at 4. Sheridan again recused
himself from consideration of her case. Id. The board
considered Jenner's file, which contained approximately 26
photographs of Abby's body, and voted to deny parole. Id. at
5. Since then, Jenner has appeared before the board several
times and has been denied parole on each occasion. Jenner has
additionally sought to have the board remove the photographs
from her file. Docket 14–1, 14–5, 146, 14–9.

On February 20, 2014, Jenner filed an Application for Ex
Parte Writ of Mandamus with the South Dakota Supreme
Court seeking review of the Board of Pardons and Parole's
decision to deny Jenner's motion to have the unauthorized
photographs removed from her file. Jenner's petition was
denied on March 14, 2014.

On March 21, 2014, Ed Ligtenberg, the executive director
of the parole board, executed an affidavit declaring that he
removed all photographs received before January 14, 2014,
from Jenner's file. Docket 14–11. Ligtenberg stated that he
“personally removed all photos from Debra Jenner's file with
the exception of photos [he] received from the South Dakota
Attorney General ... pursuant to SDCL 24–15–1 and –2.”
Id. at 1. Ligtenberg further stated that “the photos contained
in Debra Jenner's file were properly included therein,” that
he “requested that [the Attorney General] provide the Board
of Pardons and Paroles with 6 to 12 photo's [sic] from the
Attorney General's file to replace the photos [Ligtenberg]
removed to aid the board as contemplated in SDCL 24–137,”
and “[t]he photos received from the Attorney General on
January 14, 2014 are available to aid Board members who
wish to consider the nature and circumstances of Jenner's
offense in determining to grant or deny parole....” Id. at 1–2.

*2  On September 26, 2014, Jenner filed a complaint
with this court. Jenner alleges in her amended complaint,
submitted on October 23, 2014, that the photographs of Abby
deprived her of her right to have her request for parole heard
by an unbiased and impartial board. Docket 14 at 8. Jenner
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claims that Sheridan submitted the photographs in an effort
to ensure that Jenner would not be granted parole, and that
Sheridan's actions demonstrate that the board does not follow
an effective conflicts of interest policy. Id. at 3, 6, 8. She
alleges that Sheridan “has done by indirection that which
he could not do directly—argued against [Jenner's] release
on parole after twice recusing himself from participating in
matters related to [Jenner].” Id. at 6. Defendants move to
dismiss the amended complaint alleging that it fails to state
a claim.

LEGAL STANDARD

Rule 12(b)(6) provides for dismissal of a claim if the claimant
has failed to state a claim upon which relief can be granted.
Fed.R.Civ.P. 12(b)(6); United States v. Harvey, No. Civ.
13–4023, 2014 WL 2455533, at *1 (D.S.D. Jun. 2, 2014).
When reviewing a motion to dismiss under Rule 12(b)(6),
the court accepts as true all factual allegations in the claim
and draws all reasonable inferences in favor of the claimant.
See Freitas v. Wells Fargo Home Mortg., Inc., 703 F.3d
436, 438 (8th Cir.2013) (quoting Richter v. Advance Auto
Parts, Inc., 686 F.3d 847, 850 (8th Cir.2012)). “To survive
a motion to dismiss, a complaint must contain sufficient
factual matter, accepted as true, ‘to state a claim to relief
that is plausible on its face.’ “ Ashcroft v. Iqbal, 556 U.S.
662, 678 (2009) (quoting Bell Atlantic Corp. v. Twombly,
550 U.S. 544, 570 (2007)). “A claim has facial plausibility
when the plaintiff pleads factual content that allows the
court to draw the reasonable inference that the defendant is
liable for the misconduct alleged.” Id. The court determines
plausibility by considering only the materials in the pleadings
and exhibits attached to the complaint, drawing on experience
and common sense and viewing plaintiff's claim as a whole.
Whitney v. Guys, Inc., 700 F.3d 1118, 1128 (8th Cir.2012)
(quoting Mattes v. ABC Plastics, Inc., 323 F.3d 695, 697 n.
4 (8th Cir.2003)).

DISCUSSION

“[T]o state a claim for relief under § 1983, a plaintiff must
allege sufficient facts to show ‘(1) that the defendant(s) acted
under color of state law, and (2) that the alleged wrongful
conduct deprived the plaintiff of a constitutionally protected
federal right .’ “ Zutz v. Nelson, 601 F.3d 842, 848 (8th
Cir.2010) (quoting Schmidt v. City of Bella Villa, 557 F.3d
564, 571 (8th Cir.2009)). “[Section] 1983 demands more than

a simple claim that the [defendants] engaged in wrongful
conduct and the [plaintiff was] deprived of constitutional
rights. Indeed, to state a cause of action under § 1983, a
plaintiff must plead facts that would tend to establish that
the defendant's wrongful conduct caused the constitutional
deprivation.” Zutz, 601 F.3d at 851 (emphasis in original).

*3  First, Jenner must show that defendants acted under color
of state law. “The traditional definition of acting under color
of state law requires that the defendant in a § 1983 action
have exercised power ‘possessed by virtue of state law and
made possible only because the wrongdoer is clothed with
the authority of state law.’ “ West v. Atkins, 487 U.S. 42,
49 (1988) (quoting United States v. Classic, 313 U.S. 299,
326 (1941)). “Thus, generally, a public employee acts under
color of state law while acting in his official capacity or while
exercising his responsibilities pursuant to state law.” Id. at
50. Here, defendants engaged in the alleged conduct while
acting as members of the parole board. Jenner specifically
claims that Sheridan placed photographs in her parole file
while he was a member of the board, and the board members
reviewed those photographs when deciding to deny parole.
Accordingly, Jenner has sufficiently alleged that defendants
acted under color of state law in their official capacity as
members of the parole board when reviewing her file and
choosing to deny parole.

Second, Jenner must establish that she was deprived of
a protected liberty interest in order to prevail on her §
1983 due process claim. Persechini v. Callaway, 651 F.3d
802, 806 (8th Cir.2011) (citing Sandin v. Conner, 515
U.S. 472, 487 (1995)). “Protected liberty interests may
arise from two sources—the Due Process Clause itself and
the laws of the States.” Ky. Dep't of Corr. v. Thompson,
490 U.S. 454, 460 (1989) (quotation omitted). “There is
no constitutional or inherent right of a convicted person
to be conditionally released before the expiration of a
valid sentence.... [T]he conviction, with all its procedural
safeguards, has extinguished that liberty right[.]” Greenholtz
v. Inmates of Neb. Penal & Corr. Complex, 442 U.S. 1, 7
(1979). The Eighth Circuit has recognized, however, that “
‘a state may create such a liberty interest when its statutes
or regulations place substantive limitations on the exercise of
official discretion or are phrased in mandatory terms.’ “ Nolan
v. Thompson, 521 F.3d 983, 989 (8th Cir.2008) (quoting
Mahfouz v. Lockhart, 826 F.2d 791, 792 (8th Cir.1987);
see Greenholtz, 442 U.S. at 11 (finding that Nebraska
statute created liberty interest where language mandated that
parole board “shall ” release inmate “unless ” one of four
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criteria is met and board believes release should be deferred)
(emphasis added); Dace v. Mickelson, 816 F.2d 1277, 1280
(8th Cir.1987) (“[F]or a state to create a protectable liberty
interest the statute or regulation must require release upon
the satisfaction of the substantive criteria listed.” (citation
omitted) (emphasis in original)).

When a state creates such a liberty interest, “the Due
Process clause requires fair procedures for its vindication
—and federal courts will review the application of those
constitutionally required procedures.” Swarthout v. Cooke,
562 U.S. 216, 220 (2011). “In the context of parole, [the
Supreme Court] ha[s] held that the procedures required are
minimal.” Id. (holding that plaintiffs were afforded adequate
due process where they were allowed to speak at their
parole hearings, contest evidence against them, access records
in advance, and were notified of reasons why parole was
denied); see Greenholtz, 442 U.S. at 16 (holding that prisoner
received adequate process in parole hearing when he was
allowed an opportunity to be heard and was informed of
reasons why parole was denied); Dace, 816 F.2d at 1279
(noting that “minimal due process standards” apply when a
state creates a liberty interest in parole).

*4  Jenner acknowledges that she has no right to parole.
Docket 16 at 1. Because Jenner's crime was committed
before July 1, 1996, she is an “old system” inmate. “ ‘Old
system’ inmates have no right to be paroled.” Castaneira
v. Ligtenberg, No. CIV. 03–4167, 2006 WL 571985, at *3
(D.S.D. Mar. 7, 2006). Instead, Jenner contends that she is
entitled to a parole hearing before an unbiased and impartial
board. Docket 16 at 8. When Jenner became eligible for parole
in 2002, the relevant parole statute provided:

When an inmate becomes eligible for consideration for
parole, the inmate shall be called before the Board of
Pardons and Paroles to personally present the inmate's
application for parole.... The board may issue an order to
the Department of Corrections that the inmate shall be
paroled if it is satisfied that:

(1) The inmate has been confined in the penitentiary for
a sufficient length of time to accomplish the inmate's
rehabilitation;

(2) The inmate will be paroled under the supervision and
restrictions provided by law for parolees, without danger
to society; and

(3) The inmate has secured suitable employment or
beneficial occupation of the inmate's time likely to continue
until the end of the period of the inmate's parole in some
suitable place within or without the state where the inmate
will be free from criminal influences.

SDCL 24–15–8 (2002). “It should be clear that [SDCL 24–
15–8] does not create a protected liberty interest in parole.
By establishing that the board ‘may’ issue an order to
the [Department of Corrections] that the inmate is to be
paroled, the statute makes the release of the inmate purely
discretionary. Thus, the statute fails to meet the essential
mandatory language element of Greenholtz and Parker.”
Dace, 816 F.2d at 1281. While mandatory portions of the
South Dakota parole regulations provide for a hearing,
consideration of the inmate's history, and consideration
of treatment possibilities and plans for the inmate, “these
mandates are directed toward the factors the board must
take into consideration, and do not mandate the inmate's
ultimate release .” Id. at 1282. “Even if the mandatory
criteria are satisfied, the parole board maintains the ultimate
discretionary authority to grant or deny the parole release.” Id.
Thus, South Dakota's regulations create no protectable liberty
interest in parole. Id.

The Eighth Circuit Court of Appeals has established that
inmates cannot bring due process claims if there is no
protected liberty interest in being granted parole. See, e.g.,
McCall v. Delo, 41 F.3d 1219, 1221 (8th Cir.1994) (holding
that parole board's revocation of inmate's presumptive parole
date without notice or hearing did not violate Due Process
Clause because Missouri statute created no protected liberty
interest in parole); Patten v. N.D. Parole Bd., 783 F.2d 140,
143 (8th Cir.1986) (holding that North Dakota parole scheme
created no liberty interest, and therefore prisoner had no right
to due process where prison officials denied parole based
on erroneous information). The Eighth Circuit, however, has
not resolved the specific issue presented in this case: Jenner
acknowledges that she has no right to parole, but instead
contends that she has a protected right to a fair parole hearing.
Docket 16 at 8.

*5  The Court of Appeals for the District of Columbia
addressed a claim similar to Jenner's in Brandon v. District
of Columbia Board of Parole, 823 F.2d 644 (D.C.Cir.1987).
There, the inmate acknowledged that he had no protected
liberty interest in parole, but maintained instead that he had a
constitutionally protected interest in having the board adhere
to its own procedures for parole consideration. Id. at 647.
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The inmate argued “[f]or a hearing to be meaningful ... there
must exist the possibility that [ ]parole can be granted.” Id.
Quoting the Supreme Court's decision in Olim v. Wakinekona,
461 U.S. 238, 250 n. 12 (1983), the Brandon court stated
“an expectation of receiving process is not, without more,
a liberty interest protected by the Due Process Clause.”
Brandon, 823 F.2d at 648. “[T]he mere fact that the
government has established certain procedures does not
mean that the procedures thereby become substantive liberty
interests entitled to federal constitutional protection under
the Due Process Clause.” Id. (citing Yale Auto Parts, Inc. v.
Johnson, 758 F.2d 54, 58 (2d Cir.1985); Velasco–Gutierrez
v. Crossland, 732 F.2d 792, 798 (10th Cir.1984); Harris v.
McDonald, 737 F.2d 662, 665 (7th Cir.1984)). The Brandon
court concluded that “even if the Board failed to comply with
its regulations with regard to the conduct of [the inmate's]
reparole hearings ... that failure did not violate [the inmate's]
federal constitutional right to due process of law.” Brandon,
823 F.2d at 649.

Other circuits have likewise held that the procedures adopted
by a state to guide parole release determinations are not
themselves liberty interests entitled to due process protection.
The Seventh Circuit noted that to suggest otherwise ignores
a “fundamental logical flaw”:

If a right to a hearing is a
liberty interest, and if due process
accords the right to a hearing, then
one has interpreted the Fourteenth
Amendment to mean that the state
may not deprive a person of a hearing
without providing him with a hearing.
Reductio ad absurdum.

Procopio v. Johnson, 994 F.2d 325, 332 (7th Cir.1993)
(quoting Shango v. Jurich, 681 F.2d 1091, 1101 (7th
Cir.1982)); see, e.g., Johnson v. Rodriguez, 110 F.3d
299, 308 (5th Cir.1997) (“It is ... axiomatic that because
Texas prisoners have no protected liberty interest in parole
they cannot mount a challenge against any state parole
review procedure on procedural (or substantive) Due Process
grounds.”); Hill v. Jackson, 64 F.3d 163, 171 (4th Cir.1995)
(citing Brandon and holding “[b]ecause the inmates' ‘right’
to annual parole review here is a procedural function of
Virginia's parole scheme rather than a substantive right
unto itself, the Constitution does not afford that ‘right’ any
protection under the Due Process Clause.”); O'Kelley v. Snow,
53 F.3d 319, 321 (11th Cir.1995) (holding that the procedures
that a state parole board employ to make parole decisions

are generally not required to comport with constitutional
standards of fundamental fairness, “[u]nless there is a liberty
interest in parole ...”).

*6  Jenner relies on Morrissey v. Brewer, 408 U.S. 471
(1972), where the Supreme Court held that a “neutral and
detached hearing body such as a traditional parole board” is
among the “minimum requirements of due process” for parole
revocation hearings. Id. at 488–89 (quotations omitted);

Docket 23 at 4. 1  In Morrissey, the Supreme Court specified
that “the liberty of a parolee, although indeterminate, includes
many of the core values of unqualified liberty and its
termination ... calls for some orderly process, however
informal.” Id. at 482 (emphasis added); see United States
v. Redd, 318 F.3d 778, 783 (8th Cir.2003) (holding that,
unlike inmates in parole hearings, “parolees enjoy due
process and statutory protections in the context of their
revocation hearings.” (emphasis added)). Unlike the parolees
in Morrissey, however, Jenner has not been released on
parole and has no comparable liberty interest. “There is a
crucial distinction between being deprived of a liberty one
has, as in parole, and being denied a conditional liberty that
one desires.” Greenholtz, 442 U.S. at 9. “The parole-release
decision ... is more subtle and depends upon an amalgam of
elements ... many of which are purely subjective appraisals
by the Board members based upon their experience with the
difficult and sensitive task of evaluating the advisability of
parole release.” Id. at 9–10. “That the state holds out the
possibility of parole provides no more than a mere hope that
the benefit will be obtained. To that extent the general interest
asserted here is no more substantial than the inmate's hope
that he will not be transferred to another prison, a hope which
is not protected by due process.” Id. at 11 (citations omitted)
(emphasis in original). Thus, Morrissey does not mandate any
minimum requirements of due process for Jenner's hearing.
Without alleging the violation of a protected liberty interest,
Jenner has failed to state a claim for relief.

CONCLUSION

The procedures adopted by South Dakota to guide parole
release determinations are not themselves liberty interests
entitled to due process protection. Because Jenner has
no constitutionally protected liberty interest in parole,
defendants' conduct has not deprived her of any due process
right. Therefore, Jenner fails to state a claim under 42 U.S.C.
§ 1983. Accordingly, it is
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ORDERED that defendants' motion to dismiss (Docket 19)
pursuant to Fed.R.Civ.P. 12(b)(6) is granted.

IT IS FURTHER ORDERED that plaintiff's motion for
preliminary injunctive relief (Docket 15) is denied as moot.

All Citations

Slip Copy, 2015 WL 4600352

Footnotes
1 Jenner additionally cites a pre-Greenholtz case from Rhode Island, State v. Ouimette, 117 R.I. 361 (R.I.1976), in support

of her position. Docket 16 at 8. “To the extent that Ouimette relies on a liberty interest in parole release under the federal
Constitution, that argument has been foreclosed by the Supreme Court's decision in Greenholtz.” Nolan, 521 F.3d at 989.
Thus, even if Ouimette was binding precedent on this court, its analysis would not apply.

Jenner also references Daily v. City of Sioux Falls, 802 N.W .2d 905 (S.D.2011). The Daily court held that “[t]o establish
a procedural due process violation, an individual must demonstrate that he has a protected property or liberty interest at
stake and that he was deprived of that interest without due process of law.” Id. at 911 (finding that City's administrative
appeals process deprived plaintiff of protected property interest without due process because City was not held to
its burden of proof in issuing zoning citations). Therefore, the Daily analysis does not apply because Jenner has no
protected liberty interest at stake.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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 Distinguished by Dore v. County of Ventura, Cal.App. 2 Dist.,

February 17, 1994

73 Cal.App.3d 183
Court of Appeal, Second

District, Division 2, California.

George S. GABRIC, Petitioner and Appellant,
v.

The CITY OF RANCHOS PALOS VERDES,
Gunther W. Buerk, Francis D. Ruth, Robert E.

Ryan, Marilyn Ryan and Ken Dyda, Respondents.

Civ. 47615.
|

Sept. 7, 1977.
|

Hearing Denied Nov. 17, 1977.

Property owner filed petition for writ of mandate seeking to
compel city to issue a building permit for a two-story single-
family residence. The Superior Court, Los Angeles County,
Abraham Gorenfeld, J., denied the petition, and property
owner appealed. The Court of Appeal, Beach, J., held that: (1)
on appeal to city council, only issue should have been whether
an environmental impact report was required irrespective of
determination by planning director that such report was not
required by applicant, and thus city abused the appeal hearing
process by using occasion of hearing to decide whether
building of home would or would not have a ‘significant
impact on the environment’ and by using decision to justify
its denial or permit is simply because of probable future, but
yet undetermined, zoning action of city; (2) ordinarily, the
requirement of furnishing an environmental impact statement
under California State Environmental Quality Act and all of
its progeny is inapplicable to the construction of a family
home; (3) substantial evidence failed to support city's decision
that building of house and issuing of permit in fact would have
a ‘significant effect’ on environment or, even if home did have
some significant effect, that effect was of such detrimental or
adverse magnitude that applicant should be denied the right
to build a home for himself and his family, and (4) new height
limitation ordinance providing for building permits could not
be used to affirm city's wrongful action under old ordinance
in denying pemit for two-story single-family residence.

Order reversed with directions.

West Headnotes (13)

[1] Environmental Law
Assessments and impact statements

On appeal to city council, only issue should
have been whether an environmental impact
report was required irrespective of determination
by planning director that such report was
not required by applicant for permit to build
a two-story single-family residence, and thus
city abused the appeal hearing process by
using occasion of hearing to decide whether
building of home would or would not have a
“significant impact on the environment” and by
using decision to justify its denial of permit
simply because of probable future, but yet
undetermined, zoning action of city.

3 Cases that cite this headnote

[2] Municipal Corporations
Permits

City confused legislative authority with
administrative duty and thus abused discretion
because it did not proceed in manner required
by law when it denied appeal while intending
to deny a building permit but erroneously based
decision on its authority to ordain laws rather
than adjudicate an order and environmental
impact statement or to find that such statement
was properly determined unnecessary. West's
Ann.Code Civ.Proc. § 1094.5.

1 Cases that cite this headnote

[3] Mandamus
Scope of inquiry and powers of court

On petition for writ of mandate seeking to
compel city to issue building permit, court was
required to give careful scrutiny to city's decision
to refuse to issue permit although zoning laws
allowed the intended use and conditions for
issuance of the permit had been met, and
court was required to make findings of fact
and conclusions of law and determine whether
substantial evidence supported city's findings.
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West's Ann.Code Civ.Proc. § 1094.5; West's
Ann.Public Resources Code, §§ 21000 et seq.,
21168, 21168.5.

2 Cases that cite this headnote

[4] Environmental Law
Land use in general

Ordinarily, the requirement of furnishing
an environmental impact statement under
California State Environmental Quality Act
and all of its progeny is inapplicable to
the construction of a family home. West's
Ann.Public Resources Code, §§ 21000 et seq.,
21083, 21084.

Cases that cite this headnote

[5] Environmental Law
Land use in general

It could not be implied that city council
resolution required an environmental impact
statement in building homes. West's Ann.Public
Resources Code, §§ 21000 et seq., 21083, 21084.

Cases that cite this headnote

[6] Environmental Law
Significance in general

Environmental Law
Land use in general

Phrase “significant effect on the environment,”
within Environmental Quality Act, means a
substantial or potentially substantial adverse
change in or effect on the environment, and
the effect on the environment of construction
of an individual dwelling, in the absence of
unusual circumstances, is not significant. West's
Ann.Public Resources Code, §§ 21000 et seq.,
21068, 21082.

Cases that cite this headnote

[7] Environmental Law
Significance in general

In the absence of unusual and exceptional
circumstance, administrative decision on the

meaning of “significant effect” within state
environmental laws should not be inconsistent
with the statute, the state guidelines, or the local
ordinances. West's Ann.Public Resources Code,
§§ 21000 et seq., 21068, 21082.

Cases that cite this headnote

[8] Mandamus
Weight and sufficiency

In proceedings on petition for writ of mandate
to compel city to issue building permit for
two-story single-family residence, substantial
evidence failed to support city's decision that
building of house and issuing of permit in fact
would have a “significant effect” on environment
or, even if home did have some significant effect,
that effect was of such detrimental or adverse
magnitude that applicant should be denied the
right to build a home for himself and his family.
West's Ann.Public Resources Code, §§ 21000 et
seq., 21083, 21084.

2 Cases that cite this headnote

[9] Environmental Law
Land use in general

Even if it were assumed that two-story homes
were environmentally detrimental, the time span
over which changes might take place was fact
to be considered in determining “environmental
effect.” West's Ann.Public Resources Code, §§
21000 et seq., 21083, 21084.

Cases that cite this headnote

[10] Zoning and Planning
Scope of review

The negative declaration of planning department
and the reasons why it was made should have
been considered and sustained by city council,
unless as matter of law it appeared that project,
on application for building permit for a two-story
single-family residence, as a whole would have
a substantial adverse impact on environment.
West's Ann.Public Resources Code, §§ 21000 et
seq., 21083, 21084.
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Cases that cite this headnote

[11] Zoning and Planning
Determination

Where city council, as administrative reviewing
agency, sought to overrule and ignore negative
declaration of its own department or officer
charged with duty of making such declaration,
on application for permit to build two-story
single-family residence, city was required to
make supportive findings and explain reasons
why it totally ignored the negative declaration
and recommendations and facts set forth therein.
West's Ann.Public Resources Code, §§ 21000 et
seq., 21083, 21084.

1 Cases that cite this headnote

[12] Zoning and Planning
Environmental or ecological considerations

City council's conclusion that permitting a two-
story home would “affect the character” of the
neighborhood as used by city in its decision and
based on testimony was not a decision of adverse
environmental effect but was a conclusion
relevant to zoning and properly controllable by
zoning ordinance. West's Ann.Public Resources
Code, §§ 21000 et seq., 21083, 21084.

3 Cases that cite this headnote

[13] Zoning and Planning
Change of regulations as affecting right

New height limitation ordinance providing for
building permits could not be used to affirm city's
wrongful action under old ordinance in denying
permit for two-story single-family residence,
where new height ordinance had not been
enacted until after final administrative decision
and granting of permit under old ordinance
would not adversely affect enforcement of new
ordinance nor defeat its objects and purposes or
make it worthless.

5 Cases that cite this headnote

Attorneys and Law Firms

*186  **621  Gordon C. Phillips, Torrance, for petitioner
and appellant.

Richards, Watson, Dreyfuss & Gershon, by Arnold Simon,
Los Angeles, for respondents.

Opinion

*187  BEACH, Associate Justice.

George S. Gabric appeals from a denial by the trial court of

his petition for writ of mandate seeking to compel the City 1

to issue a building permit to appellant.

FACTS:

Appellant applied for a permit to build a two-story single
family residence on his lot No. 44, in Tract 25376, in the
City of Rancho Palos Verdes. As part of his application,
appellant answered and filed with the City in October 1974, a
‘Preliminary environmental questionnaire.’ On December 5,
1974, the city planning director issued and filed a so-called
‘Negative declaration.’ That declaration determined that the
building of appellant's home would not have a significant
effect on the environment. As a result appellant was entitled to
the permit to build. Also the declaration eliminated the need to
file an environmental impact statement, based on the reasons
stated as follows:
‘1. No significant views will be obstructed.

‘2. Minimal grading is required.

‘3. The aesthetic quality of the neighborhood will not be
adversely affected.

‘4. No change in use or density will be incurred.’

**622  The questionnaire was answered and submitted
by appellant and the negative declaration made by City's
planning director pursuant to section 4 of City Ordinance No.
54 ten in effect. Part of section 4 reads:

‘Notwithstanding any other ordinance or
code of the City of Rancho Palos Verdes,
no building permit or grading permit
shall be issued unless a finding can be and
is made that the construction or grading
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will not have a significant effect on the
environment.’

However, the decision of the planning director was appealed
by Mrs. Elza Cortes, an adjacent neighbor purportedly
representing a homeowners association. The appeal was
to the Environmental Assessment *188  Committee of
the City. That committee found that petitioner's proposed
two-story residence would ‘impair views' and was ‘not in
harmony with the neighborhood.’ Petitioner, appellant herein,
appealed that decision to the City Council which affirmed
the Environmental Assessment Committee's decision on
March 18, 1975. The Council found ‘neighborhood has been
developed to protect views, house will destroy character of
neighborhood, lot is on a ridge, existing two-story houses
minimize view obstruction and do not obstruct views, the
whole neighborhood would be adversely affected by this
construction, cumulative effect of this house plus adjacent
lot development as two-story dwellings would be substantial,
existing two-story houses are on pads substantially below
houses above them and back on a hill and do not obstruct
view.’ City terefore refused to issue the building permit
to appellant, whereupon appellant Gabric filed petition in
superior court for writ of mandate. The petition was denied.

CONTENTIONS OF APPEAL:

Appellant contends that City did not apply its own ordinances
properly in denying petitioner's building permit. Even
assuming that the appropriate procedures were followed,
appellant contends that respondent's decision is not supported
by substantial evidence. Respondent (City) refutes appellant's
claims and additionally seeks to justify its conduct by the
argument that even if not so at the time of application, the
height limitations now in effect in the City preclude granting
of a permit.

DISCUSSION:

We agree with appellant and we reverse the judgment of the
trial court.

1. The City employed improper procedure.
[1]  City justifies its conduct by asserting that it had

the authority to enact zoning laws that would prohibit all
buildings for an interim period. City argues that appellant was
thereby only temporarily denied a building permit under an
interim zoning ordinance, pending the adoption of a general
master plan. That is not entirely true nor is it the issue.
Neither the right to impose a prohibition against building

either temporarily or permanently through appropriate zoning
is in dispute. The authority of a city to enact such ordinances
is not questioned. In effect, the City claims *189  it did the
right thing simply because it had the power to do the right
thing. But the record clearly discloses that the City ignored
its own ordinances and misapplied the law. We deal here not
with a prohibition against building but with a question of
whether all conditions, including the condition of the negative
declaration, precedent to the right to receive a building permit
were met by appellant at the time of his application. At
the time of the application, there was no prohibition against
building and there was no prohibition against building a two-
story house on the lot where petitioner sought to build. The
two-story feature of the home was the only item upon which
Mrs. Cortes based her objection. There was no dispute as to
other building plans or requirements.

On the appeal to the City Council, the only issue should have
been: ‘Should an environmental impact report be required
irrespective of the determination made by the planning
director that such report was not required? However, the
City Council abused the appeal hearing process by (1) using
the occasion of the hearing to decide **623  whether the
building of petitioner's home would or would not have a
‘significant impact on the environment’ and (2) by using
this decision to justify its denial of a permit simply because
o the probable future, but yet undetermined, zoning action
of the City. City was unsure and undecided about what
the future zoning ordinance would permit. It contemplated
and expected to change the ordinance. Construction during
this uncertainty could have been prohibited by appropriate
interim zoning. But at the time of Gabric's application there
was no such interim zoning ordinance forbidding building
the home. That omission certainly cannot be patched up by
forbidding the building and relying on an ‘environmental’
decision. The procedural impropriety is compounded because
such a decision was not in issue and totally unsupported.
City, however, relies on its ‘findings.’ These findings are the
unsupported conclusion that the home would cause some sort
of detrimental environmental effect. The Council's decision
was not based upon evidence of any failure of Gabric to
comply with existing law. The declaration of City's planning
director so admits. It states: ‘The City's denial of Mr. Gabric's
building permit application was a temporary denial only
because the City had not yet completed its general plan and
other zoning proposals for single family residential areas.’

As to item (1) above, the City proceeded as though an
environmental impact statement had in fact been submitted



Gabric v. City of Rancho Palos Verdes, 73 Cal.App.3d 183 (1977)

140 Cal.Rptr. 619

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5

and as if the matter and issues which thereby would have been
framed were properly before the *190  City Council. Such
broader issues were not before the City Council. As to item
(2) above, the City denied appellant Gabric a building permit
not because appellant failed to meet any zoning or building
requirements or failed to comply with the law, but because
City was contemplating the future adoption of a new zoning
ordinance. By such admitted denial of the permit, City did not
follow any law, rule, or ordinance interim or regular then in
effect. At trial and here City argues that a city has authority
to pass interim zoning laws which may forbid or limit certain
uses of private property. On appeal City additionally argues
that in any event its ordinances were soon thereafter changed
to forbid building of houses higher than sixteen feet. This new
ordinance, No. 66, was passed after the City's decision but
before trial. This second argument based on Selby Realty Co.
v. City of San Buenaventura, 10 Cal.3d 110, 109 Cal.Rptr.
799, 514 P.2d 111, is inapplicable to the case at bench, as we
shall discuss later in this opinion.

Zoning Ordinance No. 54 provided for two districts within the
City. In one district a building moratorium had been imposed.
In the other district, which includes appellant's lot, there was
no such moratorium. The City had recently been incorporated
in 1973. As a result it had not yet completed passage of
all needed ordinances. Before incorporation as a city, the
area was an unincorporated part of Los Angeles County and
the county Ordinance No. 1494 was the zoning ordinance
then in effect. After incorporation City promptly adopted
Los Angeles County zoning Ordinance 1494, as an interim
zoning ordinance. By numerous extensions and reenactments,
this interim zoning ordinance was continued beyond the first
interim period provided for under the urgency ordinance.
At the time of appellant's application for permit, Ordinance
No. 54 was in effect. The county's zoning ordinance by
reference also then in effect permitted two-story buildings
on appellant's lot. Under that zoning law, many two-story
homes had already been built in the same neighborhood where
appellant sought to build his home.

There was no prohibition in any zoning ordinance or building
code of the City against building the type or height of
home which appellant proposed. It follows that the objection
of the neighbor Mrs. Cortes, must rest solely upon the
alleged failure of appellant's construction to qualify for the
‘environmental’ exclusion allowed in Ordinance No. 54.
However, this exclusion was properly based on the negative
declaration, that the construction of the home would have
no significant impact or effect upon the environment. This
decision was properly **624  made by the planning director

pursuant to and in accordance with Ordinance No. 54. *191
Procedurally at that point appellant thereby became entitled
to the building permit. All that ordinance No. 54 required
had been met. At that point the issuance of the permit
seemed to be but a ministerial act to be performed. But
an ‘appeal’ was made to the Environmental Assessment
Committee which held a hearing and made the findings which
we have recited above. One of the many procedural vagaries
of this case is that Ordinance No. 54 provides no appeal
to the Environmental Assessment Committee. It provides
only for appeal directly to the City Council. The language
of section 4, in part, reads: ‘Appeals from determinations
regarding the need for or sufficiency of environmental impact
reports made by either the director of planning or other
agent or agency designated by the City Council shall be
heard and determined by the City Council.’ At that point,
however, no one seems to have remembered that item,
and no issue seems to have been made about this fact.
Apparently the dissidents, claiming that granting of the permit
did violence to the environment relied on an earlier City
resolution of March 19, 1974, No. 74—28, which provides
that an Environmental Assessment Committee shall review
appeals of the decisions of the planning director and the
decision of that committee in turn may be appealed to the
City Council. Another resolution of April 2, 1974, No. 74—

32 established the Environmental Assessment Committee. 2

After the Environmental Assessment Committee overruled
the act of its planning director, appellant filed an appeal of
that decision to the City Council. The decision was affirmed
in the same manner by the City Council stating: ‘Appeal is
denied.’
[2]  Upon the appeal by appellant to the City Council, the

Council received evidence and took testimony and thus heard
the matter de novo. The ordinances and resolutions make
no provisions for the appeal procedures nor do they detail
the scope and type of hearing. Nonetheless, it appears that
de novo review was proper. (See Russian Hill Improvement
Assn. v. Board of Permit Appeals, 66 Cal.2d 34, 38 fn. 8,
56 Cal.Rptr. 672, 423 P.2d 824; City & County of S.F. v.
Superior Court, 53 Cal.2d 236, 1 Cal.Rptr. 158, 347 P.2d
294.) In this hearing the City was acting in a quasi-judicial
capacity, not in a legislative capacity. City failed to recognize
this distinction. Assuming at this point the correctness and the
existence of evidence to support the ‘findings' made by the
City such findings or conclusions might serve as reasonable
arguments or grounds upon which to enact legislation, i.e.,
height limit building ordinances. *192  The particular project
might further serve as an example of why such legislation
is necessary. But there was no finding that the construction
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was of such magnitude, proportion, or other character that
by its very nature it should require an environmental impact
report or that the particular construction would indeed have
a significant impact or adverse effect on the environment.
The evidence is clear that City ‘denied’ the appeal intending
to deny appellant a permit, but erroneously based on its
authority to ordain laws, rather than adjudicate and order
an environmental impact statement, or to find that such
statement was properly determined unnecessary. City thus
abused its discretion because it did not proceed in the manner
required by law. (Code Civ.Proc., s 1094.5(b).) It confused
legislative authority with administrative duty. (See City of
Fairfield v. Superior Court, 14 Cal.3d 768, 122 Cal.Rptr. 543,
537 P.2d 375.)

It is not entirely clear upon what statute appellant attempted
to proceed in the trial court. Indeed appellant was unsure
whether he was entitled to proceed under the provisions of
California Code of Civil Procedure section 1085 or under
the provisions of California Code of Civil Procedure section
1094.5. The trial court did not resolve this uncertainty.
It stated simply that whether treated as a petition under
**625  Code of Civil Procedure section 1085 or section

1094.5, appellant failed to establish his right to relief.
Granting of a building permit seemed purely a ministerial
act. However, a condition precedent to the purely ministerial
act is the determination of whether an environmental
statement (an ‘EIS') is needed. Moreover, irrespective of
other ordinance deficiencies, it is implicit from the ordinances
that administrative review of the granting of the permit is
available. The ultimate administrative ruling on that question
was made by the City Council after hearing. It follows
that the petition in the trial court was not to compel the
planning director to perform a duty enjoined by law but
to review the administrative decision of the City Council.
This review is provided for by and under Code of Civil
Procedure section 1094.5. (See Selby Realty Co. v. City of
San Buenaventura, supra, 10 Cal. at p. 123, 109 Cal.Rptr.
799, 514 P.2d 111; Topanga Assn. for a Scenic Community
v. County of Los Angeles, 11 Cal.3d 506, 113 Cal.Rptr. 836,
522 P.2d 12.) Additionally, because of the question of the
need for an environmental statement the trial court should
have reviewed the act of the City Council also in the light
of the Public Resources Code section 21000 et seq. The
scope of review by the trial court is like that under Code of
Civil Procedure section 1094.5. (See Pub. Resources Code, ss
21168, 21168.5.)

*193  Under Public Resources Code sections 21168 and
21168.5 and Code of Civil Procedure section 1094.5 in
matters such as the case at bench, the scope of review
by the trial court does not provide for the exercise of
independent judgment on the evidence or a reweighing
thereof. Nonetheless, it is the duty of the trial court vigorously
to examine the record to determine not only if the findings
support the decision of the City Council but also to determine
whether substantial evidence supports the ‘findings' of the
City Council. The absence of either establishes abuse of
discretion. In Topanga Assn. for a Scenic Community v.
County of Los Angeles, supra, 11 Cal.3d at pp. 514—515, 113
Cal.Rptr. at p. 841, 522 P.2d at p. 17, the court emphasized
the importance of the trial court's review under Code of
Civil Procedure section 1094.5 before sustaining an agency's
decision. It stated:

‘Section 1094.5 clearly contemplates
that at minimum, the reviewing
court must determine both whether
substantial evidence supports the
administrative agency's findings and
whether the findings support the agency's
decision. . . .’

[3]  Although Topanga Assn., supra, dealt with a variance,
the procedure being discussed and which provides careful
scrutiny of the administrative record is mandamus review
provided for by Code of Civil Procedure section 1094.5.
That is the same review which appellant Gabric sought in
the trial court. The same careful scrutiny by the trial court
of the administrative agency's decision should apply where
an agency has refused to issue a permit although the zoning
law allows the intended use and where the conditions for
the issuance of the permit have been met. Both of these
considerations apply at bench. However, at bench the trial
court's order contained no findings of fact and conclusions
of law. Its order was a terse statement: ‘Whether considered
as a petition under section 1085 or 1094.5 Code of Civil
Procedure, petitioner fails to establish that he is entitled to the
relief sought.’ Even if it may be assumed that the trial court
adopted the same findings of the City Council, the findings
are not supported by substantial evidence as we shall discuss
later herein.

The importance of the judicial review is expressed in Topanga
Assn., supra, 11 Cal.3d at p. 517, 113 Cal.Rptr. at p. 843, 522
P.2d at p. 19, with the following language:
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‘Vigorous and meaningful judicial review facilitates, among
other factors, the intended division of decision-making labor.
Whereas the adoption of zoning regulations is a legislative
function (Gov. Code, s 65850), the granting of variances
is a quasi-judicial, administrative one. (Citations.) If the
judiciary were to review grants of variances superficially,
administrative boards could subvert this intended decision-
making structure. (Citation.) *194  They could '(amend) . . .
the zoning **626  code in the guise of a varianc’ (citation),
and render meaningless, applicable state and local legislation
prescribing variance requirements.'

City's procedural failure lies in the fact that the inquiry should
have been whether or not petitioner met the requirements
for a permit under Ordinance No. 54. Instead the ‘appeal’
was used to test the ‘project’ of building a home under an
altogether different rule; namely, city resolution No. 72—28.
Resolution No. 72—28 related to the need for environmental
impact statements and reports and the procedures therefor.
[4]  Assuming that approval of a ‘project’ under the state

and local environmental laws was an issue, City still did not
proceed in a manner prescribed by law. Apart from mere
unsupported conclusions and opinions, there is an absence in
the record why the single-family residence exclusion found
in the state statute, the California Administrative Guidelines,
the City's own ordinances and resolutions should not have
been observed. Ordinarily the requirement of furnishing
an environmental impact statement under the California
State Environmental Quality Act and all of its progeny is
inapplicable to the construction of a family home. In Friends
of Mammoth v. Board of Supervisors, 8 Cal.3d 247, at page
272, 104 Cal.Rptr. 761, at page 777, 502 P.2d 1049, at page
1065, the court stated:

‘On the other hand, common sense
tells us that the majority of private
projects for which a government permit
or similar entitlement is necessary are
minor in scope—e.g., relating only to the
construction, improvement, or operation
of an individual dwelling or small
business—and hence, in the absence of
unusual circumstances, have little or no
effect on the public environment. Such
projects, accordingly, may be approved
exactly as before the enactment of the
EQA.’

The statute Environmental Quality Act of 1970, Public
Resources Code sections 21000 et seq., recognizes and
intends that certain projects shall be excluded from the
requirements of the Act (Pub. Resources Code, s 21083),
and directs that the secretary of the Resources Agency
should adopt guidelines which shall list exempt projects.
(Pub. Resources Code, ss 21083, 21084.) The guidelines so
adopted specifically exempt the type of home construction
for which appellant Gabric requested a building permit. (See
California Guidelines for Implementation of the California
Environmental Quality Act, *195  Calif. Administrative
Code, title 14, div. 6, ch. 3, ss 15100, 15100.1, 15100.2.
And especially section 15103, class 3—(a) ‘Single Family
Residence.’ Even the City's own resolution 74—28 (supra),
of March 19, 1974, recognized this common sense exclusion.
It provides in class three of section 2 that ‘New residential
structures on existing lots' shall be exempt from the
requirements for the preparation of an environmental impact
statement, except as further defined in section 5. But section
5 is so vague and indefinite that it cannot be held to require
or make provisions for determination that an environmental
impact statement is required. Section 5 thereof provides that
projects listed in certain classes including homes are all
qualified by the consideration of location. Section 5 declares:

‘For an interim period, until the adoption
of a General Plan and appropriate
land use development codes, the City
Council hereby designates the entire City
as a particularly sensitive environment.
Moreover, all exemptions for these
classes are inapplicable when the
cumulative impact . . . is significant—for
example, annual additions to an existing
building under Class 1.’

[5]  Resolution 74—28 expressly declares in its language
that it is adopted by the City for the specific purpose
of implementing the State Environmental Quality Act and
the guidelines established by the secretary of the resources
agency thereunder. Therefore, it would be inconsistent to
imply that section 5 of resolution No. 74—28 requires
environmental impact statements in building homes. That
would be contrary to the intendment of the basic law which
the resolution was intended to assist. The **627  Council's
designation of the entire city as a ‘particularly sensitive
environment’ does not command a different result. Thus,
unless there is some evidence of cumulative impact which
is significant, an environmental impact statement cannot be
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said to be required under resolution No. 74—28. Unless there
was substantial evidence of some successive building about
to take place in the case at bench or successive additions to the
Gabric residence, the exemption should have been observed.
Moreover, absent such evidence, there could be no basis on
which to estimate the probable future cumulative effect, if
any, of such other buildings on other sites. As we later explain
in section (2) of this opinion, there is no such evidence and
as a result the City ignored the applicable statutory law, the
guidelines, and its own ordinances.

Even if there had been substantial evidence before the
City Council that there were environmental risks and that
therefore the environmental impact statement requirement
should apply, still there was before the trial court no record
of the City Council's analysis and balancing of the right to
build a home and the benefits thereof against the unavoidable
*196  environmental risks. ‘EQA requires the decision

marker to balance the benefits of a proposed project against
its unavoidable environmental risks in determining whether
to approve the project. (Citation.) Indeed, the failure to
employ this balancing analysis may be grounds for nullifying
an administrative decision. (Citation.)’ (Footnotes omitted.)
(San Francisco Ecology Center v. City and County of San
Francisco, 48 Cal.App.3d 584, at p. 589, 122 Cal.Rptr. 100, at
p. 103; Burger v. County of Mendocino, 45 Cal.App.3d 322,
119 Cal.Rptr. 568.)

In view of the apparent complete disregard for the statutory
and state and local guidelines indicating that generally
the restrictions of SEQA and the need for environmental
statements do not apply to building a single family home, and
the absence of any explanation why in this case City did apply
these environmental strictures, the record indicates City failed
to employ the balancing analysis required.
[6]  [7]  By section number 4 of Ordinance No. 54, City

added an environmental consideration requirement to all of
its zoning and construction permit laws. Standing alone this
section 4 is meaningless because no definitions, limitations,
or other guides are given within the section or ordinance
as to what is intended and what is meant by ‘significant
effect on the environment.’ However, reference to City's other
resolutions and prior ordinances shows what was probably
intended. City enacted ordinance No. 54 and adopted the
language of section 4 thereof after City had adopted resolution
No. 74—28 creating environmental guidelines and resolution
No. 74—32 creating an environmental assessment appeals
committee. Both of these were adopted by City as a local
administrative agency, expressly to implement the statutory

scheme of California Public Resources Code sections 21000
et seq., the Environmental Quality Act of 1970. In addition
to the apparent interjection of an ‘assessment committee’
appeal hearing and the misapplication of legislative right in
place of administrative duty, and in addition to the erroneous
application of environmental requirements to the building
of a home, which we have just discussed, City further
erred in misconstruing the meaning of ‘significant effect
on the environment.’ This phrase means a substantial or
potentially substantial Adverse change in or effect on the
environment. (Pub.Resources Code, s 21068; Stat. of 1976;
Hixon v. County of Los Angeles, 38 Cal.App.3d 370 at
p. 382, 113 Cal.Rptr. 433.) The effect on the environment
of construction of an individual dwelling in the absence
of unusual circumstances, is not significant. (Friends of
Mammoth v. Board of Supervisors, supra, 8 Cal.3d at pp.
271—272, 104 Cal.Rptr. 761, 502 A.2d 1049.) The statute
requires that the City ordinances and the *197  procedures
and criteria for evaluation of projects shall be consistent
with the statute and with guidelines adopted by the secretary.
(Pub. Resources Code, s 21082.) In the absence of unusual
and exceptional circumstances, administrative decisions on
the meaning of ‘significant effect’ should **628  not be
inconsistent with the statute, the state guidelines, or the local
ordinances.

2. There was not substantial evidence to support the City's
decision.
[8]  Abuse of discretion is established if the respondent has

not proceeded in the manner required by law, the order or
decision is not supported by the findings or the findings
are not supported by the evidence. (Code of Civ.Proc.,
s 1094.5(b).) Assuming that the negative declaration was
lawfully considered or could be treated as a miniature
environmental impact report or statement (a short cut of
doubtful use or validity, see Hixon v. County of Los Angeles,
supra, 38 Cal.App.3d at p. 380, 113 Cal.Rptr. 433), there was
not substantial evidence before the City Council's that (1) the
building of a house and the issuing of a permit to petition
in fact would have a ‘significant effect’ on the environment,
or (2) even if building petitioner's home did have some
significant effect that the effect was of such detrimental or
adverse magnitude that petitioner should be denied the right
to build a home for himself and his family.

The matter was submitted to the trial court on record of the
action before the environmental assessment committee and
the City Council. In addition, City filed declarations of the
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planning director, Sharon Hightower, and of the president of
the home owners association, Mrs. Elza Cortes.

The declaration of the planning director Sharon Hightower
stated the history of the environmental planning in the city:
‘Since incorporation, one of the important planning issues
has been the preservation of natural vistas within the City. In
order to protect such vistas, various zoning proposals were
under active consideration by the environmental services
department and the city attorney's office during 1973, 1974,
and 1975. These efforts culminated in ordinance No. 66,
height limitation ordinance, which the City Council adopted
on April 15, 1975.’

She had attended both City Council meetings where
petitioner's request for a building permit had been discussed.
She had also viewed lot 44 and its environs. Her declaration
also included the explanation which we *198  have
heretofore set forth that the City denied the permit because it
had not yet completed its general zoning plans.

The declaration of Mrs. Cortes, president of the homeowners
association, alleged that most of the lots in the Miraleste
Hills provide ‘striking views of the Pacific Ocean, San Pedro
Bay and other areas of the Los Angeles County South Bay
region.’ She noted that various conditions, covenants, and
restrictions attempt to preserve those views for everyone who
chooses to build homes and live in the hills. Due to the
covenants and restrictions, two-story houses have not been
built on lots in the Miraleste Hills ‘where they would block
views from other houses. Two-sotry houses have only been
permitted on lots where they do not block other views. These
include lots located 20 feet or more below the lot behind, as
well as lots located at the tops of hills or in canyons. There
have been a very few exceptions to this pattern of residential
development caused by incidents of lax enforcement by Palos
Verdes Properties or one of the other original grantors during
the last two or three years.

Mrs. Cortes had also testified at the Environmental
Assessment Committee and City Council meetings to the
same effect. She also testified that the two-story house
proposed by petitioner ‘would block the view of the one-story
house under construction on lot 72B, . . . and would partially
impair the views from lots 70, 71, and 72A. Furthermore,
a two-story house on lot 44 would set a precedent for
construction of two-story houses on many other lots in the
Miraleste Hills where they would block or impair views from
other houses.’ She also claimed ‘that if a two-story house
were permitted on lot 44, there would be strong pressure to

permit construction of a two-story house on lot 47, a vacant
lot adjacent to lot 44. A two-story house on lot 47 would
block the view from the house on lot 70 directly behind it,
and would interfere with the views from the houses on lots
72A and 72B.’ She further claimed that said **629  two-
story houses that would block views from other houses would

substantially impair property values in the Miraleste Hills. 3

Initially it is obvious that the statement of planning director
Sharon Hightower contains no evidence which was before
the City Council. It does disclose however that the City was
attempting to accelerate *199  application of its intended
future zoning ordinance. As to Mrs. Cortes' testimony, it is
largely conjectural and an expression of her opinion. The only
view that could possibly be blocked would have been that
of any building on the upper lot, that above Mr. Gabric. The
owner of that lot, however, sent a letter expressly stating it
had no objection to Mr. Gabric's building. The only person
who claimed that views would be blocked was Mrs. Cortes.
However, she was the owner of the lot immediately in front
and below Mr. Gabric. She was not the owner of any lot or lots
whose views would be blocked. She gave no testimony that
she had been on the other lots and examined and measured
the view and the line of sight from the building sites relative
to that of Mr. Gabric. She was not a surveyor, contractor,
landscape architect, or expert in any field.
[9]  As to the totally conjectural opinion that there would

be ‘strong pressures to permit building of other two-story
houses' again this was no evidence that such would be
asked for or when or by whom. No one testified as to
any such intended or pending other requests. There was
no showing that other property owners would or were
about to also immediately request permits to build two-
story homes. Even if it be assumed that two-story homes are
environmentally detrimental, an assumption totally without
evidentiary support in this record, the time over which
changes might take place is a fact to be considered in
determining ‘environmental effect.’ (Hixon v. County of Los
Angeles, supra, 38 Cal.App.3d 370, 113 Cal.Rptr. 433.)

[10]  [11]  The negative declaration of the planning
department and the reasons why it was made should have
been considered and sustained by the City Council unless
as a matter of law it appeared that the project as a whole
would have a substantial adverse impact on the environment.
(Myers v. Board of Supervisors, 58 Cal.App.3d 413, 430,
129 Cal.Rptr. 902; Plan for Arcadia, Inc. v. City Council
of Arcadia, 42 Cal.App.3d 712, 724—726, 117 Cal.Rptr.
96; Hixon v. County of Los Angeles, supra, 38 Cal.App.3d
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370, 113 Cal.Rptr. 433.) Here there was no testimony that
the project as a whole would have detrimental or adverse
environmental effect. Most of the area had already been built
with homes, many two story and not distinguishable from the
type sought to be built by appellant. In No Oil, Inc. v. City of
Los Angeles, 13 Cal.3d 68, at page 86, 118 Cal.Rptr. 34, at
page 46, 529 P.2d 66, at page 78, we find this language:

‘One major purpose of an EIR is
to inform other government agencies,
and the public generally, of the
environmental impact of a proposed
project (citations), and to demonstrate
to an apprehensive citizenry that the
agency has in fact analyzed *200  and
considered the ecological implications
of its action. A simple resolution
or Negative Declaration, stating that
the project will have no significant
environmental effect, cannot serve this
function.’

That reasoning works both ways. Thus, where as here
the reviewing administrative agency seeks to overrule and
ignore the negative declaration of its own department or
officer charged with that duty of making such declaration,
the reviewing agency should make supportive findings and
explain the reasons why it totally ignores the negative
declaration and recommendation and facts set forth therein.
This the City did not do insofar as environmental law
requirements are concerned, as distinguished from zoning
considerations.

**630  [12]  The City Council's conclusion that permitting
a two-story home would ‘affect the character’ of the
neighborhood as used by the City in its decision and based
on Mrs. Cortes' testimony was not only unsupported but
actually not a decision of adverse environmental effect. It
was a conclusion relevant to zoning and properly controllable
by zoning ordinance. There was no evidence that the use of
the property was different that the use of other lots which
all had homes thereon. There was no evidence that the two-
story home, whether 20 feet high, 16 feet high, or of any
height would block out a certain amount or any needed
light or air or make the physical atmosphere deleterious to
personal health. There was no evidence that there would be
any increase in traffic, noises, fumes; there was no evidence
that there would be more demands on the resources of air,
water, gas, land, or electricity. There was no evidence that the

building would cause erosion, flooding, runoff, or problems
of drainage, or that it would affect the soil conditions or cause
hillside slippage or erosion. There was no evidence of any
ecological effect whatever; no evidence of any harm to the
growth of the flora or fauna or that there would be pullution
of the streams or any additional or undue burden to the
sewage system, or anything else which would make greater
demands on services or resources which would thereby affect
the eclogy and environment. There was evidence relative
to the character of the area and that some persons did not
like two-story homes in that area. But that evidence relates
to zoning and therefore there is still a lack of substantial
evidence relative to environmental effect. There is no issue
as to zoning. The intended use and the type of residence
planned by petitioner Gabric was proper and legitimate under
all applicable zoning rules, laws, and ordinances. The issue
upon which evidence was received and which served as the
point of attack was the ‘environmental effect.’ It is important
that this be kept in mind because *201  here what was done
by the City was an attempt to patch up a hole in the zoning law
by misapplication of environmental considerations. Passage
of zoning laws and changes to be effected thereby are proper
legislative matters. Denying of permits as was done here can
effectively change the meaning of the zoning laws. ‘Such
change is a proper subject for legislation, not piecemeal
administrative adjudication.’ (Topanga Assn. for a Scenic
Community v. County of Los Angeles, supra, 11 Cal.3d at p.
522, 113 Cal.Rptr. at p. 846, 522 P.2d at p. 22.)

3. The effect of the new height limit ordinance.

After the hearing at the City Council but before trial in
superior court, City enacted a new height limit ordinance,
No. 66. On appeal, City contends that we should apply the
new ordinance. Under present ordinance No. 66 an individual
must apply for a special permit to construct a two-story house.
Under the new ordinance, apparently appellant must apply
for a special permit in order even to be considered eligible to
build the proposed house on lot 44. Absent such application
for a special permit, a residence like that proposed on lot 44
would not be permitted under ordinance No. 66. Appellant
urges us not to apply ordinance No. 66 because it was not
raised by respondent below. The ordinance was passed before
appellant's first amended petition was filed in the superior
court and before the trial therein. It was not directly raised as
an issue below, although the ordinance is part of the record
now before us.
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In Selby Realty Co. v. City of San Buenaventura, supra, 10
Cal.3d 110, at page 125, 109 Cal.Rptr. 799, at page 809, 514
P.2d 111, at page 121, the court observed:

‘Several cases have held that the mere
application for a building permit or
the submission of plans which comply
with the law in existence at the time
of such submission do not entitle an
applicant to the issuance of the permit
if, in the interim between administrative
denial of the permit and the appeal
from that denial, an ordinance has
been enacted which would prohibit the
project contemplated. (Citations.) It is the
prevailing rule that a reviewing court will
apply the law in **631  existence at the
time of its decision rather than at the
time the permit was denied. (Citation.)
The purpose of the rule is to prevent
an appellate court from issuing orders
for the construction on improvements
contrary to presently existing legislative
provisions. (Citation.)’

At footnote 11 the court notes:
‘The cases holding that an appellate court will apply the rule
in existence at the time of deciding the appeal *202  appear
to be inconsistent with another line of authority holding
that if an applicant complies with all the requirements for
a building permit at the time the application is made he is
entitled to a permit even though the law has been changed
prior to the decision on appeal. (Citations.) These two
apparently conflicting lines of cases have been distinguished
on the ground that the change in the ordinance is deemed
inapplicable if its enactment stemmed from an attempt to
frustrate a particular developer's plans. (Citations.)’ (At p.
126, 109 Cal.Rptr. at p. 809, 514 P.2d at p. 121.)

Of course, Selby does not hold that an attempt to frustrate
a particular developer's plans is the only criterion or reason
why a subsequent change in the law should not be applied.
That is simply the assessment by Selby of the distinguishing
feature between the two lines of cases and is but a repetition of
one consideration made in Russian Hill Improvement Assn.
v. Board of Permit Appeals, supra, 66 Cal.2d 34, 56 Cal.Rptr.
672, 423 P.2d 824.) There are other circumstances which
should be considered.

[13]  The new ordinance cannot be used as a rationale or
means to affirm a wrong decision. It was wrong for the City
to deny appellant the permit. The record is clear that the
City denied the permit in an effort to prevent Gabric building
under the existing ordinance and to compel compliance with
an ordinance not yet then in effect but which City only
contemplated enacting in the future. The granting of the
permit under the old ordinance would not adversely affect the
enforcement of the new ordinance, nor defeat its objects and
purposes or make it worthless. The new ordinance can and
will still apply to all new applications for building permits.
The application of the old ordinance does not change the
character of the area nor does it result in a checkerboard
effect. There are already existing two-story homes in the
same immediate area. Garbric's home will not stick out like
a sore thumb. There will not be a hodge podge of wildly
dissimilar buildings or uses of the land. The area in question
is all single family home area. The difference between what
Gabric was legally entitled to build under the old ordinance
and what is allowed under the new ordinance is only a minor
one of a few feet. The new ordinance would not prohibit
the construction of the type of building altogether, but would
restrict it to one-story without special permit and would make
it more expensive and require perhaps lowering the structure
altogether. Thus the situation where the new ordinance would
prohibit altogether any building or intended use is clearly
distinguishable from the case at bench and the arguments in
favor of applying the new law in such cases are inapposite
here.

*203  There is here no question of application of an interim
zoning law. There was no interim zoning law forbidding or
limiting the height of appellant's building. We are discussing
here a totally new ordinance passed after the denial of the
application for permit. However, even if there had been an
interim zoning ordinance, if appellant had complied therewith
at the time of his application, he was entitled to the permit.
(See Price v. Schwafel, 92 Cal.App.2d 77, 84, 206 P.2d 683.)

A factor frequently noted in cases which apply the new law
is that the new law or ordinance was enacted after application
for permit but before the permit or right to receive it became
final. A permit is deemed final when the administrative appeal
has been finally decided or the time for appeal of the grant
or denial has expired. The application of the new ordinance
in such cases has been held appropriate. (See discussion
in **632  Selby Realty Co. v. City of San Buenaventura,
supra, 10 Cal.3d at p. 126, 109 Cal.Rptr. 799, 514 P.2d 111;
Russian Hill Improvement Assn. v. Board of Permit Appeals,
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66 Cal.2d 34, at p. 37 fns. 5, 9, 56 Cal.Rptr. 672, 423 P.2d
824; Brougher v. Board of Public Works, 205 Cal. 426, 271
P. 487.) By contrast at bench the new height ordinance was
not enacted until after final administrative decision. Thus City
should have applied the old ordinance and the trial court
should have tested the propriety of City's conduct under the
ordinance existing at the time of the administrative appellate
review by City Council. The amendment having been passed
after final administrative decision cannot support denial of
appellant's application for permit nor the petition for writ of
mandamus in the trial court. (Keizer v. Adams, 2 Cal.3d 976,
980, 88 Cal.Rptr. 183, 471 P.2d 983; McCombs v. Larson,
176 Cal.App.2d 105, 1 Cal.Rptr. 140; in accord Sunset View
Cemetery Assn. v. Kraintz, 196 Cal.App.2d 115, 16 Cal.Rptr.
317; Munns v. Stenman, 152 Cal.App.2d 543, 314 P.2d 67;
see 169 A.L.R. 585, indicating that this view is in accord with
the American weight of authority; County of San Diego v.
Williams, 126 Cal.App.2d 804, 272 P.2d 519.)

Additionally an ordinary sense of fair play here compels
the conclusion that appellant was shabbily treated by City
and that he should have been granted a permit. Appellant
was not a developer of a large tract, bulldozing down trees
and homes and shrubbery and changing the neighborhood
from a pleasant residential neighborhood to a busy shopping

center or other commercial profit-seeking enterprise. There
is nothing illegal or evil about commercial profit-making
activity but the distinction assists in explaining that the use of
the then existing ordinance rather than the new ordinance does
no real violence to the *204  true character of the residential
neighborhood. Nothing in the evidence demonstrates that
Gabric's home will be less attractive than the others. It was
unfair to compel appellant to wait for a permit in order to
allow city more time to make up its municipal mind and to
get its zoning and environmental ordinances straightened out

and in order. 4

The order is reversed and the cause remanded to the trial court
which is directed to enter judgment granting petitioner Gabric
the relief prayed and vacating the action of the City Council
which denied Gabric's appeal, and to make and enter such
further orders as may be necessary and consistent with this
opinion.

ROTH, P.J., and COMPTON, J., concur.

All Citations

73 Cal.App.3d 183, 140 Cal.Rptr. 619

Footnotes
1 Respondents include the City of Rancho Palos Verdes and the individual members of the City Council. For simplicity we

will refer to all respondents collectively as City and as though City were the singular respondent.

2 No one has sought to explain how or why these procedures established by earlier resolutions take precedence over the
direct appeal provided for in the later ordinance, No. 54.

3 Several of the owners of adjacent property filed letters of no objection to the proposed two-story house. The previous
owner of lot 44, the Community Savings & Loan Association, also owns lot 72B, the only one whose view would be
restricted by the two-story house. The Community Savings & Loan Association did not object to petitioner's proposed
building permit and sent a letter to petitioner stating that it had no objection to petitioner's building.

4 We have at the request of counsel and upon our motion augmented the record on appeal. We have read all of the
several relevant zoning and environmental ordinances thus submitted. The record discloses at least 18 changes in the
zoning ordinances and resolutions applicable to building on appellant's lot. This is a span of a little over two years from
September 7, 1973, the date of ordinance No. 3 first adopting the Los Angeles County zoning ordinance as an interim
ordinance, to November 25, 1975, the date of adoption of the ‘Development Code’ by ordinance No. 73.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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