STATE OF SOUTH DAKOTA ) ' IN CIRCUIT COURT

COUNTY OF BUFFALO ) ' FIRST JUDICIAL CIRCUIT

IN THE MATTER OF THE APPLICATION CIV. 12-06
OF NATIVE AMERICAN TELECOM, LLC
FOR A CERTIFICATE OF AUTHORITY TO

— PROVIDE-LOCAL-EXCHANGE SERVICE— - e

——WITHIN"THE STUDY AREA OF

MIDSTATE COMMUNICATIONS, INC. |

NATIVE AMERICAN TELECOM, LLC’s
SECOND NOTICE OF APPEAL

TO: PATRICIA VAN GERPEN, EXECUTIVE DIRECTOR, SOUTH DAKOTA
PUBLIC UTILITIES COMMISSION; PHILIP R. SCHENKENBERG;
SCOTT KNUDSON; STAN WHITING; DIANE BROWNING; RYAN
THOMPSON; WILLIAM VAN CAMP; RICHARD D. COIT; MEREDITH
MOORE; JASON TOPP; TODD LUNDY; THOMAS J. WELK; and
CHRISTOPHER W. MADSEN:

PLEASE TAKE NOTICE that Appellant Native American Telecom,

LLC (“*NAT”), pursuant to SDCL Chapter 1-26, does hereby appeal to the

Circuit Court, Buffalo County, South Dakota, the following decision of

the South Dakota Public Utilities Commission (“Commission”):

1. “Order Quashing Subpoena” (TC 11-087}, rendered in this
action- on May 16, 2012. A copj_r of the Commission’s “Order
Quashing Subpoena” is attached to this Second Notice of

Appeal.

Dated this 29th day of May, 2012.




SWIER LAW FIRM, PROF. LLC

——

Scott R. Swier

202 N. Main Street
P.O. Box 256
Avon, South Dakota 57315

_Telephone:(605) 286—32 18 —

Facsimiler
scott@swierlaw.com
www.SwierLaw.com
Attorneys for Appellant NAT




=== ‘p9Wrday of May, 2012, {6 the following: =

CERTIFICATE OF SERVICE
I hereby certify that a true and accurate copy of NATIVE
AMERICAN TELECOM, LLC’s SECOND NOTICE OF APPEAL was

delivered via electronic mail and United States First Class mail on this

Patricia Van Gerpen
Karen Cremer
SDPUC
500 East Capitol
Pierre, SD 57501

Philip R. Schenkenberg
Scott Knudson
2200 IDS Center
80 South 8th Street
Minneapolis, MN 55402-2157

Stan Whiting
142 E. 3 Street
Winner, SD 57580

Diane Browning
6450 Sprint Parkway
Overland Park, KS 66251

William Van Camp
117 East Capitol
P.O. Box 66
Pierre, SD 57501-0066

Richarc_l D. Coit
P.O. Box 57
Pierre, SD 57501-0057




Meredith Moore
Ryan Thompson
100 N. Phillips Avenue, 9t Floor
Sioux Falls, SD 57104-6725

Jason D. Topp

- 200 S. Fifth Street, Room 2200

Minneapolis, MN 55402

Todd Lundy |
1801 California Street, #1000
Denver, CO 80202

Thomas J. Welk
Christopher W. Madsen
101 N. Phillips Avenue, Suite 600
Sioux Falls, SD 57117-5015

Scott R. Swier




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE APPLICATION OF NATIVE ORDER QUASHING

)
AMERICAN TELECOM, LLC FOR A CERTIFICATE ) SUBPOENA
OF AUTHORITY TO PROVIDE INTEREXCHANGE )
TELECOMMUNICATION SERVICES AND LOCAL ) TC11-087
)

EXCHANGE SERVICES IN SOUTH DAKOTA

— On October 11,-2011, the Publlc Utllmes Commlssmn (Commlssmn) I'QCBIVBEI -an- appllcatlon from
ran-Telecom. || C (NA Z - oy :

sarvice and iﬁl exchange serwcesm South DakotaOn October 132011 the Commlssicn ‘

electronically transmitted notice of the filing and the intervention deadline of October 28, 2011, fo
interested individuals and entities, On Qctober 13, 2011, the Commission received a Peatition to Intervene
by Midstate Communications, Inc. (Midstate). On October 26, 2011, the Commission received a Petition
to Intervene by AT&T Communications of the Midwest, Inc. (AT&T). On October 28, 2011, the
Commission received a Petition to Intervene from Sprint Communications Company, L.P. (Sprint), Qwest
Communications Company LLC dba Centurylink (CenturyLink), and South Dakota Telecommunications
Association (SDTA). On November 1, 2011, CenturyLink re-filed its Petition to Intervene. On November
14, 2011, NAT filed its responses to the petitions for intervention. On November 18, 2011, CenturyLink -
filed CenturyLink's reply. On November 21, 2011, NAT filed a Nofice of Supplemental Authority. On
November 22, 2011, the Commission voted unanimously to grant infervention to Midstate, AT&T, Sprint,
Centurylink, and SDTA. Cn January 12, 2012, NAT filed a Motion Requesting a Protective Order
Requiring the Parties and Intervenars to Comply with a Confidentiality Agreement.

On January 27, 2012, NAT filed a revised Application for Certificate of Authority. In its revised
application, NAT stated that it seeks to provide local exchange and interexchange service within the
Crow Creek Sioux Tribe Reservation which is within the study area of Midstate. On January 31, 2012,
the Commission granted the Motion Requesting a Protective Order Requiring the Parties and Intervenors
to Comply with a Confidentiality Agreement, On February 17, 2012, NAT filed its direct testimony. On
February 22, 2012, the Commission issued an Order for and Notice of Procedural Schedule and Hearing.
On March 26, 2012, Sprint and Centurylink filed their direct testimony and NAT filed a Motion for
Summary Judgment. On March 27, 2012, a Stipulation By and Betwsen NAT, Midstate, and SDTA was
filed. On April 2, 2012, Sprint filed a Motion to Compel and Centurylink filed a Motion to Cornpel
Discovery Responses. On Aprit 3, 2012, NAT filed a Motion to Compel Discovery. Responses and replies
were filed to the Mations to Compe! and the Motion for Summary Judgment. By order dated April 5,
2012, the Commission issued an Amended Order for and Notice of Procedural Schedule and Hearing.
On April 20, 2012, NAT filed its reply testimony. On May 4, 2012, the Commission issued an Order
Denying Motion for Summary Judgment; Order Granting Motions to Compel; Order Granting in Part and

Denying in Part Motion fo Compel.

On May 7, 2011, NAT served a Subpoena to Produce Documents, information, or Objects or to
Permit Inspection of Premises in Civil Action on the Commission. NAT's subpoena commanding the
Commission to produce documents was issued in the name of Chairman Nelson. The subpoena
commanded the production of “confidential’ (l.e.,. non-public) financial statements, consisting of balance
sheets, income statements, and cash flow statements (including any audited financial statements)’
provided by various applicants in dockets regarding certificates of authority filed with the Commission.
Exhibit 1 to the subpoena included a fist of 339 dockets filed with the Commission from January 1, 2000
o the present date. Exhibit 2 consisted of a protective order that ordsred the parties to comply with a

_confidentiality agreement that had been enfered into among the parties to this docket and the

confidentiality agreement. There was no indication that the applicants whose confidential information was




being sought were given notice that their confidential information was being requested. The subpoena
commanded production of the documents by May 17, 2012,

At its May 14, 2012, ad hoc meeting, the Commission considered the subpoena, Scoft Swier,
representing NAT, presented NAT's arguments In support of the subpoena and stated that the materials
were relevant to NAT's case regarding financial capability and that the Commission’s rules regarding
access to confidential Information did not apply. Rich Coit, representing the South Dakota
Telecommunications Association, stated that four of its members were included in the subpoena and that
those affected by the subpoena should have received notice and their due process rights should be
respected, Bill Van Camp, representing AT&T Communication's of the Midwest, stated that due process

O 1o alecied Jockel ets-ang 1 JNT 10t been-artorded ue—process.—erel

Moore representlng M:dstate Communlcatlons agreed with the due process concemns. Kathy Ford,
representing Mideontinent Communications, stated that Midcontinent was affected by the subpoena and
stated that Midcontinent is not a parly to this docket and therefore is not a party to the confidentiality
agreement or protective order. She stated there is a process which addresses access to confidential

documents and that ARSD 20:10:01:43 should be followed.

The Commission unanimously voted to quash the subpoena pursuant to ARSD 20:10:01:17.01.
The Commission finds that the subpoena is unreasonable in that it requests the production, by May 17,
2012, of confidential documents in 339 dockets that were filed by persons who have not been afforded -
their due process rights to be heard or object regarding the release of information filed as confidential
with the Commission. Pursuant to ARSD 20:10:01:3@ through 20:10:01:42, a person may file information
as confidential with the Commission and the information will be treated as confidential by the.
Commissicn. It is likely that the vast majority of those affected by the subpoena were not aware that the
material that they had filed as confidential with the Commission was subject to a subpoena. In addition,
the Commission points out.that the protective order referenced by NAT was an order that granted a
motion made by NAT to require the parties and intervenors in this docket to comply with a confidentiality
agreemsnt entered into among the parties and intervenors. The Commission further states that, pursuant
to ARSD 20:10:01:43, the Commission has a process in place for persons to request access o
confidential information that has been filed with the Commission. It is therefore

ORDERED, that NAT's subpgena is guashed.
Dated at Pierrs, South Dakota, this u@ " day of May, 2012.

CERTIFICATE OF SERVIGE BY ORDER OF THE COMMISSION:

The undersigned hereby certifies that fhis
document has been served today upon all parties of i
record in this docket, as |jsted on the docket service A
list, efactronically.

CHRIS NELSON, Chairman

5}4»:1&02-0

KRISTIE FIEGEN, Commlssmner

sy, Ao

GARY HANSON, Commissioner

By:

Date;,

(OFFICIAL SEAL)




