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INTRODUCTION 

Native American Telecom, LLC ("NAY), through its counsel and 

pursuant to SDCL 15-6-56 and ARSD 20: 10:01:01.02, submits this reply 

memorandum in support of its motion for summary judgment.1 

1 The Commission should note that Midstate Communications, Inc. 
("Midstate") and the South Dakota Telecommunications Association 
("SDTA") do not object to the Commission granting NAT's motion for 
summary judgment in this certification matter proceeding. 

Also, as the Commission is aware, NAT, Midstate and the SDTA recently 
entered into a stipulation. This stipulation reflects that Midstate and the 
SDTA do not object to NAT's request for a waiver pursuant to ARSD 
20: 10:32: 15 (Rural service area -- Additional service obligations). This 
stipulation was filed with the Commission on March 27, 2012. 



There is no basis to delay NAT's entry into the proposed service 

area. NAT has submitted its Revised Application with all required 

supporting information. NAT's Revised Application has been "deemed 

complete" by the Commission's Staff. NAT has met all of the legal 

requirements for receiving a Certificate of Authority from the 

Commission. Therefore, the Commission should grant NAT's motion for 

summary judgment. 

LAW & ANALYSIS 

I. IT IS UNDISPUTED THAT NAT HAS SATISFIED THE 
COMMISSION'S LEGAL FRAMEWORK FOR RECEMNG A 
CERTIFICATE OF AUTHORITY 

A. NAT Has Provided The Commission With All Information 
Required Under South Dakota Law And The Commission's 
Rules 

SDCL 49-31-3 provides that "[elach telecommunications company 

that plans to offer or provide interexchange telecommunications service 

shall file an  application for a certificate of authority with the commission 

pursuant to this section." (emphasis added). This statutory provision 

also requires that "[t]elecommunications companies seeking to provide 

any local exchange service shall submit an application for certification by 

the commission pursuant to 88 49-3 1 - 1 through 49-3 1-89. . . ." Id. 

(emphasis added). Finally, "[tlhe commission shall, by rules promulgated 

pursuant to chapter 1-26, prescribe the necessary procedures to 



implement this section." Id. (emphasis added). And indeed, as  a result 

of SDCL 49-3 1-3's delegation authority, the Commission has prescribed 

the "necessary procedures" regarding interexchange service and local 

exchange service. 

First, ARSD 20: 10:24:02 provides that "[elach telecommunications 

company required to apply for a certificate of authority with the 

commission . . . for interexchange service shall provide the following 

information with the company's application. . . ." (emphasis added). The 

Commission's rules then require that a telecommunications company 

provide information in twenty (20) specific categories. ARSD 

20: 10:24:02(1-20). NAT has provided this precise information to the 

Commission and its Revised Application has been "deemed complete" by 

the Commission's Staff. 

Second, ARSD 20: 10:32:03 provides that "[a] telecommunications 

company required to apply for a certificate of authority for local exchange 

seruices . . . shall submit a written application and provide . . . [specific] 

information. . . ." (emphasis added). The Commission's rules then 

require that a telecommunications company provide information in 

twenty-five (25) specific areas. ARSD 20: 10:32:03(1-25). NAT has 

provided this precise information to the Commission and its Revised 

Application has been "deemed complete" by the Commission's Staff. 
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Third, ARSD 20: 10:32:06 provides that "[iln determining if an  

applicant has sufficient technical, financial, and managerial capabilities 

and whether to grant a certificate of authority for local exchange services 

the commission shall consider [eleven specific factors]." ARSD 

20: 10:32:06(1- 1 1). Once again, NAT has provided this precise 

information required for the Commission's review and its Revised 

Application has been "deemed complete" by the Commission's Staff. 

In sum, NAT has fulfilled each and every one of the Commission's 

legal requirements. NAT has followed the exact legal framework that has 

been followed by hundreds of previous applicants. Therefore, the 

Commission should grant NAT's motion for summary judgment. 

B. There Is No Basis To Treat NAT Diaerently From Any 
Other Applicant And Further Delay Competition 

The Commission has consistently viewed competition in 

telecommunications services as  a benefit to the residents of South 

Dakota and has approved the applications of numerous Competitive 

Local Exchange Carriers ("CLEC"). Since competitive telephone services 

were first introduced in South Dakota, our state's residents have 

benefited through lower prices, greater choice, and availability of a 

broader range of often innovative services. Granting NAT's Revised 

Application will help bring these benefits of competition to a significant 



number of Tribal members who until now may not have had the 

opportunity to enjoy such benefits. 

The Commission has established a simple regulatory procedure for 

CLECs because the Commission recognizes the benefits of competition to 

South Dakota residents. South Dakota law does not envision the kind of 

elaborate proceeding or investigation of a CLEC's offerings that the 

intervenors propose. The Commission must review a CLEC's application 

in a manner consistent with the applicable statutory and administrative 

laws. And while the Commission affords an opportunity to request a 

hearing on a CLEC application before a certificate of authority is granted, 

a hearing has never been requested or held for decades (if ever) in South 

Dakota. See, e.g., http://puc.sd.gov/Dockets/Telecom/default.aspx 

(providing a complete listing of the Commission's telecommunications 

dockets - including CLEC applications - from 1997 thru 2012). 

By enacting the straightforward CLEC application framework, the 

Commission has streamlined entry regulation and opted to expedite 

competition in South Dakota by regulating conduct rather than entry. 

CenturyLink and Sprint propose an unprecedented level of entry 

regulation that is inconsistent with the Commission's framework. These 

two companies seek an extensive and unwarranted evidentiary 

investigation into the nature of NAT's services. However, CenturyLink's 



and Sprint's imaginative array of "issues" overreaches any entry 

regulation under South Dakota law. 

NAT is only required to abide by the Commission's rules of entry. 

NAT has complied with each and every one of these rules. Consistent 

with South Dakota's market-based approach to CLEC regulation, the 

Commission should not waste time and resources entertaining 

CenturyLink's and Sprint's "claims" prior to entry. 

The wide-ranging "investigation" envisioned by CenturyLink and 

Sprint can have only one purpose: to erect a massive regulatory barrier 

that delays competitive entry. Such delay may serve the interests of 

CenturyLink and Sprint, but it does not serve the public good and is 

inconsistent with the Commission's framework. These companie's 

actions also frustrate the Commission's efforts in carrying out its role to 

open the local exchange and exchange access markets to competition. 

CenturyLink's and Sprint's demand for a drawn-out inquiry only 

serves to delay competitive entry into the market. NAT's CLEC 

certification process has already been delayed far beyond what has been 

normal for the Commission. These two companies have shown no reason 

why NAT's Revised Application should be denied on the basis of any of 

the grounds identified in the Commission's rules. NAT has met all of the 

requirements for CLEC certification in South Dakota. Therefore, NAT 



asks the Commission to act expeditiously in resolving the narrow issue 

before it and grant NAT's Motion for Summary Judgment. 

C. CenturyLink's And Sprint's Opposition To NAT's Motion 
For Summary Judgment I s  Based Exclusively Upon 
"Access Stimulation" 

It is undisputed that the only reason CenturyLink and Sprint have 

intervened in this routine and limited certification matter is the issue of 

"access stimulation." (See generally Intervention Petitions of 

CenturyI,ink and Sprint; CenturyLink's Brief in Opposition to NAT's 

Motion for Summary Judgment; Sprint's Brief in Opposition to NAT's 

Motion for Summary Judgment). 

CenturyLink's and Sprint's responsive briefs attempt to mislead the 

Commission by depicting "access stimulation" as improper and subject to 

an extensive "investigation and hearing" in this limited certification 

matter. However, as the Commission is well-aware, the Federal 

Communication Commission ("FCC") recently recognized the legality of 

"access stimulation" and adopted rules governing its practice. Therefore, 

whether NAT intends to engage in "access stimulation" is irrelevant and 

beyond the scope of this certification matter. 

In November of 20 11, the FCC released its long-awaited Final Rule 

which addresses "access stimulation" and "revenue sharing 



agreements."Z Connect America Fund; A National Broadband Plan for Our 

Future; Establishing Just and Reasonable Rates for Local Exchange 

Camers, 76 Fed. Reg. 73830, 201 1 WL 5909863 (November 29, 201 1) (to 

be codified at 47 C.F.R. pts. 0, 1, 20, 36, 51, 54, 61, 64, and 69) ("Final 

Rule"). 

In its Final Rule, the FCC specifically recognizes the legality of 

"access stimulation." In fact, the FCC's Final Rule adopts a "bright line 

definition" to identify when an "access stimulating" Local Exchange 

Carrier ("LEC") must re-file its interstate access tariffs at rates that are 

presumptively consistent with the Federal Communications Act. 

The first condition ik met where a LEC has entered into an access 

revenue sharing agreement.3 The second condition is met where a LEC 

either has had (a) a three-to-one interstate terminating-to-originating 

2 The FCC's nearly-800 page Final Rule can be found a t  www.fcc.gov. 

3 This "revenue sharing" condition of the definition is met when a rate-of- 
return LEC or CLEC: 

[Hlas an access revenue sharing agreement, whether 
express, implied, written or oral, that, over the course of 
the agreement, would directly or indirectly result in a 
net payment to the other party (including affiliates) to 
the agreement, in which payment by the rate-of-return 
LEC or competitive LEC is based on the billing or 
collection of access charges from interexchange carriers 
or wireless carriers. When determining whether there is 
a net payment under this rule, all payments, discounts, 
credits, services, features, functions, and other items of 



traffic ratio in a calendar month; or (b) a greater than 100 percent 

increase in interstate originating and/or terminating switched access 

Minutes of Use ("MOU) in a month compared to the same month in the 

preceding year.4 (Final Rule, ¶¶ 658, 667, 675-678). 

If a LEC meets both conditions of this definition, it must file a 

revised tariff and benchmark its tariffed access rates to the rates of the 

price cap LEC with the lowest interstate switched access rates in the 

state. (Final Rule, ¶ 679). Specifically, the Final Rule requires a CLEC to 

file its revised interstate switched access tariff within 45 days of meeting 

the definition, or within 45 days of the effective date of the rule if on that 

date it meets the definition. A CLEC whose rates are already at or below 

the rate to which they would have to benchmark in the re-filed tariff will 

not be required to make a tariff filing.5 (Final Rule, ¶ 691). 

value, regardless of form, provided by the rate-of-return 
LEC or competitive LEC to the other party to the 
agreement shall be taken into account. 

(Final Rule, ¶ 669). 

4 In turn, MCs will be permitted to file complaints based on evidence from 
their traffic records that a LEC has exceeded either of the traffic 
measurements of the second condition (i.e., that the second condition 
has been met). (Final Rule, ¶ 659). 

5 The FCC's Final Rule became effective on December 29, 201 1. 
Although beyond the scope of this certification proceeding, the 
Commission should note that NAT's current tariff with the FCC became 
effective on August 23,20 1 1. In this taris,  NAT properly 
benchmarked its interstate switched access rate to that of 
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The FCC's Final Rule rejects CenturyLink's and Sprint's long- 

standing claim that "access stimulation" and "revenue sharing" violates 

the Federal Communications Act. In fact, the FCC declares just the 

opposite: 

[Wle do not declare revenue sharing to be a per se  
violation of section 201(b) of the Act. A ban on all 
revenue sharing arrangements could be overly 
broad, and no party has suggested a way to 
overcome this shortcoming. Nor do we find that 
parties have demonstrated that traffic directed to 
access stimulators should not be subject to tarfled 
access chcuges in all cases. 

(Final Rule, ¶ 672) (emphasis added).6 

Qwest/CenturyLink's access rate. See Affidavit of Jeff Holoubek in 
Support of NAT's Motion for Summary Judgment, ¶ 3. In other words, 
several months before the FCC's Final Rule became effective, NAT's 
current tanifully complied with the FCC's Final Rule. 

6 The FCC also rejected several of CenturyLink's and Sprint's (and its 
fellow IXCs') suggestions, including (1) adopting a benchmark rate of 
$0.0007 ("We will not adopt a benchmarking rate of $0.0007 in instances 
when the definition is met, as is suggested by a few parties. The $0.0007 
rate originated as  a negotiated rate in reciprocal compensation 
arrangements for ISP-bound traffic, and there is insufficient evidence to 
justify abandoning competitive LEC benchmarking entirely"); (2) adopting 
an immediate bil-and-keep system ("Nor will we immediately apply bill- 
and-keep, as  some parties have urged. We adopt a bill-and-keep 
methodology for intercarrier compensation below, but decline to mandate 
a flash cut to bill-and-keep here"); and (3) detariffing certain CLEC 
access charges ("Additionally, we reject the suggestion that we detariff 
[CLEC] access charges if they meet the access stimulation definition. 
Our benchmarking approach addresses access stimulation within the 
parameters of the existing access charge regulatory structure"). (Final 
Rule, ¶ 692). 



CenturyLink's and Sprint's entire reason for intervening in this 

certification matter is based on attempting to "police" a practice ("access 

stimulation") that the FCC has deemed to be appropriate as long as 

certain guidelines are followed. If CenturyLink and Sprint believe that 

NATs "access stimulation" activities do not comply with the FCC's Final 

Rule, it is entitled to commence a dispute action with the FCC (or the 

Commission). See Final Rule, ¶ 659 (stating that IXCs will be permitted 

to file a complaint if it believes that a LEC failed to comply with the Final 

Rule's guidelines). However, CenturyLink's and Sprint's efforts to engage 

in "access stimulation gamesmanship" in this routine and limited 

certification matter is inappropriate and violates the Commission's rules. 

11. THE COMMISSION MUST GRANT NAT'S MOTION FOR 
SUMMARY JUDGMENT 

A. A;ffidavits Submitted In Opposition To Summary Judgment 
And Comprised Of Ultimate Conclusions Of Fact Or Law, Or 
Are Otherwise Inadmissible, Must Be Stricken 

It is well-settled that affidavits must be supported by specific facts 

that are admissible in evidence and based on first-hand knowledge. See 

SDCL 15-6-56(e) (Affidavits must "be made on personal knowledge, . . . 

[and] set forth such facts as would be admissible in evidence. . . ."). A 

party opposing summary judgment "may not rest upon the mere 

allegations or denials . . . [but] must set forth specific facts showing that 

there is a genuine issue for trial." Id. If a party does not respond in this 



way, "summary judgment . . . shall be entered against [them]." Id. See 

also Firemen's f i n d  Ins. Co. v. Thien, 8 F.3d 1307, 1310 (8th Cir. 1993) 

(inadmissible material is not "properly available to defeat . . . [a summary 

judgment] motion"). 

Affidavits also become improper when they contain "self-serving" 

statements or conclusions of either law or fact. See e.g., BellSouth 

Telecornms., Inc. v. W.R. Grace & Co. - Conn., 77 F.3d 603, 615 (2nd Cir. 

1996) (finding that the district court's disregard of affidavits that 

advocated conclusions of law was proper); Harnpton Inns, Inc. v. Ameritel 

Inns, Inc., 1995 WL 762148, at *6 (D. Idaho - October 19, 1995) ["An 

affiant's opinion that . . . consists largely of legal conclusions does not 

conform to the dictates of Rule 56(e) and is not sufficient to raise a 

genuine issue of fact"). In other words, it is clear that "an expert may not 

state his . . . opinion as to legal standards nor may he . . . state legal 

conclusions drawn by applying the law to the facts." VIM, Inc. v. Somerset 

Hotel Assoc., 19 F.Supp.2d 422, 427 n. 4 (W.D.Pa. 1998) (emphasis 

added). 

Additionally, when an expert submits an affidavit that simply 

opines as to his personal views of a legal issue, it must be stricken from 

consideration. To hold otherwise would permit a party (and its expert) to 

improperly assume the role of the court. See e.g., A&M Records, Inc. v. 



Napster, Inc., 2000 WL 1170106, at *8 (N.D. Ca. Aug. 10, 2000) (striking 

the declaration of a university professor that "merely offers a 

combination of legal opinion and editorial comment on Internet policy"); 

Hampton Inns, Inc., 1995 WL 762148, at "16 (striking portions of an 

expert's declaration and holding that "[experts] may harbor different 

views of what they perceive to be the status of the law [in a particular 

area], . . . but it is the function of [the court] - not retained . . . experts - 

to discern the legal standard to be applied in [a] case"); Wahad v. FBI, 

179 F.R.D. 429, 435 (S.D.N.Y. 1998) (striking portions of an affidavit 

which were "fraught with improper legal conclusions, ultimate facts, 

conclusory statements, and inadmissible hearsay"). 

Therefore, the affidavits submitted by CenturyLink and Sprint in 

opposition to NAT's motion for summary judgment must be carefully 

reviewed. If the Commission determines that any portion of these 

affidavits fail to comply with SDCL 15-6-56(e), these portions cannot be 

considered in determining whether a "genuine issue of material fact" 

exists to defeat NAT's summary judgment motion. Very simply, "[aln 

expert who supplies nothing but a bottom line supplies nothing of value 

to the judicial process." Mid-State Fertilizer Co. v. Exchange National 

Bank of Chicago, 877 F.2d 1333, 1339 (7th Cir. 1989). 



B. Numerous Portions Of William Easton's Testimony Must Be 
Stricken Because It I s  Comprised Solely Of Improper Legal 
Analyses, Legal Conclusions, And Irrelevant, Speculative, 
And Conclusory Assertions 

For purposes of NAT's motion for summary judgment, the 

Commission must exclude significant portions of the "legal brief' styled 

as the "Direct Testimony of William R. Easton" ("Easton Testimony") 

because it provides little more than Easton's "legal review and analysis" 

and bottom line opinions.7 

The Commission cannot consider Page 2 (Lines 10-23) through 

Page 4 (Lines 1-6) of Easton's testimony because he doesn't provide any 

7 CenturyLink submitted the Easton Testimony for the Commission's 
consideration. The Easton Testimony was filed with the Commission on 
March 26, 20 12. CenturyLink's "Statement of Material Facts" ("SUMF) 
in opposition to NAT's motion for summary judgment relies exclusively 
on "facts" contained in the Easton Testimony. As such, CenturyLink's 
SUMF ¶¶ 1-38; ¶¶40-42; and ¶¶ 44-65 (filed with the Commission on 
April 1 1, 20 12) must also be excluded by the Commission. 

Finally, portions of CenturyLink's "Response to NAT's Statement of 
Undisputed Material Facts" ("CenturyLink's Response to NAT's SUMF) 
¶ ¶ 3 , 4 ,  11, 14,20,24,25,27,28,29,30,31,33,34,36,38,39,44,49, 
51, 52, 54, and 72 must also be excluded by the Commission (and thus 
admitted) because these paragraphs are based on Easton's "legal 
analysis and review," and are irrelevant, speculative, conclusory, and fail 
to cite to an appropriate part of the record. See SDCL 15-6-56(c) ["The 
opposing party must respond to each numbered paragraph in the moving 
party's statement with a separately numbered response and appropriate 
citations to the record") (emphasis added). 



admissible "facts."8 Instead, Easton improperly presents the 

Commission with the "purpose" of his testimony and his own personal 

"legal review and analysis" of the following: 

the "importance of this case"; 

the decisions of the Iowa Utilities Board and FCC; 

the FCC's Connect America Order; 

the "public interest harms" of "access stimulation"; 

the "contextual background on "access stimulation." 

"regulatory rulings and interpretations of [access stimulation]" 

the Connect America order; and 

"mileage pumping." 

This testimony is also inadmissible as irrelevant in this proceeding. 

The Commission cannot consider Page 4 (Lines 7-22) through 

Page 5 (Lines 1-7) of Easton's testimony because he doesn't provide any 

admissible "facts." Instead, Easton improperly presents the Commission 

with his own personal "legal review and analysis" of the "background of 

access stimulation." This testimony is also inadmissible as  irrelevant in 

this proceeding. 

8 For the Commission's convenience, NAT has provided the portions of 
the Easton Testimony, CenturyLink's SUMF, and CenturyLink's 
Response to NAT's SUMF that are inadmissible and must be stricken. 
These inadmissible provisions are specified by an appropriate ''&=&x 
$hBX&" designation and attached as "Exhibit 1" to this reply brief. 
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The Commission cannot consider Page 5 (Lines 8-21) through 

Page 7 (Lines 1-19) of Easton's testimony because he doesn't provide 

any admissible "facts." Once again, Easton improperly presents the 

Commission with his own personal "legal review and analysis" of the 

"reason that access stimulation constitutes arbitrage and is contrary to 

public policy." This testimony is also inadmissible as  irrelevant in this 

proceeding. 

The Commission cannot consider Page 7 (Lines 20-22) through 

Page 8 (Lines 1-8) of Easton's testimony because he doesn't provide any  

admissible "facts." Once again, Easton improperly presents the 

Commission with his own personal "legal review and analysis" of the 

"policy significance of revenue sharing agreements." This testimony is 

also inadmissible as  irrelevant in this proceeding. 

The Commission cannot consider Page 8 (Lines 9-31) of Easton's 

testimony because he doesn't provide any admissible "facts." Once 

again, Easton improperly presents the Commission with his own 

personal "legal review and analysis" of the "FCC's rulings regarding 

access stimulation." This testimony is also inadmissible as irrelevant in 

this proceeding. 

The Commission cannot consider Page 9 (Lines 1-18) of Easton's 

testimony because he doesn't provide any admissible "facts." Once 



again, Easton improperly presents the Commission with his own 

personal "legal review and analysis" of "state regulators having 

investigated and curbing 'access stimulation."' This testimony is also 

inadmissible as irrelevant in this proceeding. 

The Commission cannot consider Page 9 (Lines 19-21) through 

Page 12 (Lines 1-7) of Easton's testimony because he doesn't provide 

any admissible "facts." Once again, Easton improperly presents the 

Commission with his own personal "legal review and analysis" of "how 

the Connect America Order addresses 'access stimulation."' This 

testimony is also inadmissible as irrelevant in this proceeding. 

The Commission cannot consider Page 12 (Lines 8-26) through 

Page 13 (Lines 1-14) of Easton's testimony because he doesn't provide 

any admissible "facts." Once again, Easton improperly presents the 

Commission with his own personal "legal review and analysis" of the 

"FCC's further clarification of the Connect America Order." This 

testimony is also inadmissible as  irrelevant in this proceeding. 

The Commission cannot consider Page 13 (Lines 15-26) of 

Easton's testimony because he doesn't provide any admissible "facts." 

Once again, Easton improperly presents the Commission with his own 

personal "legal review and analysis" of whether the "Connect America 

Order eliminated concerns about 'access stimulation."' This testimony is 



also inadmissible as irrelevant in this proceeding. 

The Commission cannot consider Page 14 (Lines 1-6) of Easton's 

testimony because he doesn't provide any admissible "facts." Once 

again, Easton improperly presents the Commission with his own 

personal "legal review and analysis" of whether "there are pending court 

cases concerning 'access stimulation."' This testimony is also 

inadmissible as irrelevant in this proceeding. 

The Commission cannot consider Page 14 (Lines 7-23) through 

Page 15 (Lines 1-7) of Easton's testimony because he doesn't provide 

any admissible "facts." Once again, Easton improperly presents the 

Commission with his own personal "legal review and analysis" of "NAT 

and access stimulation." This testimony is also inadmissible as  

irrelevant, conclusory, and speculative in this proceeding. 
i 

The Commission cannot consider Page 15 (Lines 8-19) of Easton's 

testimony because he doesn't provide any admissible "facts." Once 

again, Easton improperly presents the Commission with his own 

personal "legal review and analysis" of "NAT's link with free conference 

calling services." This testimony is also inadmissible as irrelevant in this 

proceeding. 

The Commission cannot consider Page 16 (Lines 1-12) of Easton's 

testimony because he doesn't provide any admissible "facts." Once 
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again, Easton improperly presents the Commission with his own 

personal "legal review and analysis" of the "financial linkage between NAT 

and other companies." This testimony is also inadmissible as irrelevant 

in this proceeding. 

The Commission cannot consider Page 16 (Lines 20-21) through 

Page 17 (Lines 1-8) of Easton's testimony because he doesn't provide 

any admissible "facts." Once again, Easton improperly presents the 

Commission with his own personal "legal review and analysis" of whether 

"NAT will continue to have revenue sharing agreements with FCSCs." 

This testimony is also inadmissible as irrelevant, conclusory, and 

speculative in this proceeding. 

The Commission cannot consider Page 17 (Lines 9-19) of Easton's 

testimony because he doesn't provide any admissible "facts." Once 

again, Easton improperly presents the Commission with his own 

personal "legal review and analysis" of whether "NAT's business model 

with have implications on its request for certification." This testimony is 

also inadmissible as irrelevant, conclusory, and speculative in this 

proceeding. 

The Commission cannot consider Page 17 (Lines 20-22) through 

Page 18 (Lines 1-12) of Easton's testimony because he doesn't provide 

any admissible "facts." Once again, Easton improperly presents the 



Commission with his own personal "legal review and analysis" of his 

"concerns about NAT's technical, financial, and managerial capabilities." 

This testimony is also inadmissible as irrelevant, conclusory, and 

speculative in this proceeding. 

The Commission cannot consider Page 18 (Lines 13-21) through 

Page 19, (Lines 1-9) of Easton's testimony because he doesn't provide 

any admissible "facts." Once again, Easton improperly presents the 

Commission with his own personal "legal review and analysis" of "other 

indicators that LECS involved in 'access stimulation' do not have 

sufficient financial capabilities." This testimony is also inadmissible as 

irrelevant, conclusory, and speculative in this proceeding. 

The Commission cannot consider Page 19 (Lines 10-23) through 

Page 20, (Lines 1-16) of Easton's testimony because he doesn't provide 

any admissible "facts." Once again, Easton improperly presents the 

Commission with his own personal "legal review and analysis" of the 

"public policy considerations of NAT's application." This testimony is 

also inadmissible as irrelevant, conclusory, and speculative in this 

proceeding. 

The Commission cannot consider Page 20 (Lines 17-27) through 

Page 21, (Lines 1-3) of Easton's testimony because he doesn't provide 

any admissible "facts." Once again, Easton improperly presents the 



Commission with his own personal "legal review and analysis" of his 

"concern about mileage pumping." This testimony is also inadmissible 

as irrelevant, conclusory, and speculative in this proceeding. 

The Commission cannot consider Page 21 (Lines 4-22) of Easton's 

testimony because he doesn't provide any admissible "facts." Once 

again, Easton improperly presents the Commission with his own 

personal "legal review and analysis" of his "recommendation to this 

Commission regarding 'mileage pumping."' This testimony is also 

inadmissible as irrelevant, conclusory, and speculative in this 

proceeding. 

The Commission cannot consider Page 22 (Lines 1-14) of Easton's 

testimony because he doesn't provide any admissible "facts." Once 

again, Easton improperly presents the Commission with his own 

personal "legal review and analysis" of how the "FCC has ruled that 

CLECs are obligated to offer D l T  to IXCs." This testimony is also 

inadmissible as  irrelevant, conclusory, and speculative in this 

proceeding. 

The Commission cannot consider Page 22 (Lines 15-20) of 

Easton's testimony because he doesn't provide any admissible "facts." 

Once again, Easton improperly presents the Commission with his own 

personal "legal review and analysis" of whether "NAT currently offers D l T  



through its South Dakota intrastate tariff." This testimony is also 

inadmissible as  irrelevant in this proceeding. 

The Commission cannot consider Page 22 (Lines 21-25) through 

Page 23 (Lines 1-5) of Easton's testimony because he doesn't provide 

any admissible "facts." Once again, Easton improperly presents the 

Commission with his own personal "legal review and analysis" and 

simply provides "Qwest's proposal for a reasonable D l T  rate." This 

testimony is also inadmissible as irrelevant, conclusory, and speculative 

in this proceeding. 

The Commission cannot consider Page 23 (Lines 1-6) through 

Page 24 (Lines 1-4) of Easton's testimony because he doesn't provide 

any admissible "facts." Once again, Easton improperly presents the 

Commission with his own personal "legal review and analysis" of "what 

the Commission should do with regard to NAT's certification request" and 

"other options available to the Commission." This testimony is also 

inadmissible as  irrelevant, conclusory, and speculative in this 

proceeding. 

In sum, Easton's "testimony" is nothing more than a twenty-four 

(24) page legal brief, largely derived from his personal "legal review and 

analysis." While his "sworn" statements may have a place in 

telecommunications journals, law review journals, and policy debates, it 



has no place in this certification proceeding and cannot be relied upon by 

the Commission in reviewing NAT's motion for summary judgment. 

C. Numerous Portions Of Randy G. Farrar's Testimony Must 
Be Stricken Because It is Comprised Solely Of Improper 
Legal Analyses, Legal Conclusions, And Irrelevant, 
Speculative, And Conclusory Assertions 

For purposes of NAT's motion for summary judgment, the 

Commission must exclude significant portions of the "legal brief' styled 

as the "Direct Testimony of Randy G. Farrar" ("Farrar Testimony") 

because it provides little more than Farrar's "legal review and analysis" 

and bottom line opinions.9 

The Commission cannot consider Page 5 (Line 19) through Page 7 

(Lines 1-23) of Farrar's testimony because he doesn't provide any 

9 Sprint submitted the Farrar Testimony for the Commission's 
consideration. The Farrar Testimony was filed with the Commission on 
March 26, 2012. Numerous portions of the Farrar Testimony must be 
excluded by the Commission. Sprint's "Response to NATs Undisputed 
Statement of Facts" ("Sprint's Response to NAT's SUMF) relies 
exclusiuely on "facts" contained in the Farrar Testimony. As such, 
portions of Sprint's Response to NAT's SUMF ¶¶ 3, 4, 11, 14, 20, 24, 26, 
27, 28, 29, 30, 31, 33, 34, 44, 45, 46, 47, 48, 50, 51, 52, 70, 71, and 72 
must also be excluded by the Commission (and thus admitted) because 
these paragraphs are based on Farrar's "legal analysis and review," and 
are irrelevant, speculative, and conclusory. 

Several of Sprint's "responses" also fail to cite to an appropriate part of 
the record. See SDCL 15-6-56(c) (''The opposing party must respond to 
each numbered paragraph in the moving party's statement with a 
separately numbered response and appropriate citations to the record) 
(emphasis added). 



admissible "facts."lo Farrar improperly presents the Commission with 

his own personal "legal review and analysis" of the "purpose of his 

testimony." This testimony is also inadmissible as irrelevant, conclusory, 

and speculative in this proceeding. 

The Commission cannot consider Page 8 (Lines 11-21) of Farrar's 

testimony because he doesn't provide any admissible "facts." Farrar 

improperly presents the Commission with his own personal "legal review 

and analysis" of "non-tribal member service." This testimony is also 

inadmissible as  irrelevant, conclusory, and speculative in this 

proceeding. 

The Commission cannot consider Page 9 (Lines 2-8) of Farrar's 

testimony because he doesn't provide any admissible "facts." Farrar 

improperly presents the Commission with his own personal "legal review 

and analysis" of the Commission's "certification requirements." This 

testimony is also inadmissible as irrelevant, conclusory, and speculative 

in this proceeding. 

The Commission cannot consider Page 9 (Lines 9-15) of Farrar's 

testimony because he doesn't provide any admissible "facts." Farrar 

10 For the Commission's convenience, NAT has provided the portions of 
the Farrar Testimony and Sprint's Response to NAT's SUMF that are 
inadmissible and must be stricken. These inadmissible provisions are 
specified by an appropriate ''- designation and attached as  
"Exhibit 2" to this reply brief. 



improperly presents the Commission with his own personal "legal review 

and analysis" of whether he believes NAT's application is "in the public 

interest." This testimony is also inadmissible as irrelevant, conclusory, 

and speculative in this proceeding. 

The Commission cannot consider Page 9 (Lines 16-17) of Farrar's 

testimony because he doesn't provide any admissible "facts." Farrar 

improperly presents the Commission with his own personal "legal review 

and analysis" of whether NAT is a "sham entity." This testimony is also 

inadmissible as  irrelevant, conclusory, and speculative in this 

proceeding. 

The Commission cannot consider Page 11 (Lines 5-13) of Farrar's 

testimony because he doesn't provide any admissible "facts." Farrar 

improperly presents the Commission with his own personal "legal review 

and analysis" of whether NAT "benefits" the Tribe. This testimony is also 

inadmissible as  irrelevant, conclusory, and speculative in this 

proceeding. 

The Commission cannot consider Page 12 (Lines 4-6) of Farrar's 

testimony becausc he doesn't provide any admissible "facts." Farrar 

improperly presents the Commission with his own personal "legal review 

and analysis" of whether NAT "benefits" the Tribe. This testimony is also 

inadmissible as irrelevant, conclusory, and speculative in this 



proceeding. 

The Commission cannot consider Page 12 (Lines 7-23) of Farrar's 

testimony because he doesn't provide any admissible "facts." Farrar 

improperly presents the Commission with his own personal "legal review 

and analysis" of whether NAT "benefits" the Tribe. This testimony is also 

inadmissible as irrelevant, conclusory, and speculative in this 

proceeding. 

The Commission cannot consider Page 12 (Lines 24-27) through 

Page 13 (Lines 1-29) of Farrar's testimony because he doesn't provide 

any admissible "facts." This testimony is also inadmissible as irrelevant, 

conclusory, and speculative in this proceeding. 

The Commission cannot consider Page 14 (Lines 1-17) of Farrar's 

testimony because he doesn't provide any admissible "facts." Farrar 

improperly presents the Commission with his own personal "legal review 

and analysis" of the Tribe's "decision making control." This testimony is 

also inadmissible as irrelevant, conclusory, and speculative in this 

proceeding. 

The Commission cannot consider Page 15 (Lines 1-32) through 

Page 16 (Lines 1-21) of Farrar's testimony because he doesn't provide 

any admissible "facts." Farrar improperly presents the Commission with 

his own personal "legal review and analysis" of NAT's Joint Venture 



Agreement. This testimony is also inadmissible as irrelevant, conclusory, 

and speculative in this proceeding. 

The Commission cannot consider Page 16 (Lines 22-28 through 

Page 17 (Lines 1-5) of Farrar's testimony because he doesn't provide any 

admissible "facts." Farrar improperly presents the Commission with his 

own personal "legal review and analysis" of NAT's Joint Venture 

Agreement. This testimony is also inadmissible as irrelevant, conclusory, 

and speculative in this proceeding. 

The Commission cannot consider Page 17 (Lines 6-19 through 

Page 18 (Lines 1-19) of Farrar's testimony because he doesn't provide 

any admissible "facts." Farrar improperly presents the Commission with 

his own personal "legal review and analysis" of Free Conferencing 

Corporation's "role" with NAT. This testimony is also inadmissible as 

irrelevant, conclusory, and speculative in this proceeding. 

The Commission cannot consider Page 19 (Lines 1-18) of Farrar's 

testimony because he doesn't provide any admissible "facts." Farrar 

improperly presents the Commission with his own personal "legal review 

and analysis" of NAT being a "sham entity." This testimony is also 

inadmissible as  irrelevant, conclusory, and speculative in this 

proceeding. 



The Commission cannot consider Page 19 (Lines 19-23 through 

Page 20 (Lines 1-10) of Farrar's testimony because he doesn't provide 

any admissible "facts." Farrar improperly presents the Commission with 

his own personal "review and analysis" of NAT's financial statements. 

This testimony is also inadmissible as irrelevant, conclusory, and 

speculative in this proceeding. 

The Commission cannot consider Page 20 (Lines 11-23) through 

Page 22 (Lines 1-4) of Farrar's testimony because he doesn't provide any 

admissible "facts." F a m  improperly presents the Commission with his 

own personal "review and analysis" of NATs balance sheets. This 

testimony is also inadmissible as irrelevant, conclusory, and speculative 

in this proceeding. 

The Commission cannot consider Page 22 (Lines 5-22) through 

Page 23 (Lines 1-14) of Farrar's testimony because he doesn't provide 

any admissible "facts." Farrar improperly presents the Commission with 

his own personal "review and analysis" of NAT's income statement. This 

testimony is also inadmissible as irrelevant, conclusory, and speculative 

in this proceeding. 

The Commission cannot consider Page 23 (Lines 15-25) of Farrar's 

testimony because he doesn't provide any admissible "facts." Farrar 

improperly presents the Commission with his own personal "review and 



analysis" of profits for the Tribe. This testimony is also inadmissible as 

irrelevant, conclusory, and speculative in this proceeding. 

The Commission cannot consider Page 24 (Lines 1-19) through 

Page 27 (Lines 1-12) of Farrar's testimony because he doesn't provide 

any admissible "facts." Farrar improperly presents the Commission with 

his own personal "review and analysis" of NAT's owner's "profitability." 

This testimony is also inadmissible as  irrelevant, conclusory, and 

speculative in this proceeding. 

The Commission cannot consider Page 27 (Lines 13-24) through 

Page 28 (Lines 1-6) of Farrar's testimony because he doesn't provide any 

admissible "facts." Farrar improperly presents the Commission with his 

own personal "review and analysis" of the "relationship" between NAT's 

partners. This testimony is also inadmissible as irrelevant, conclusory, 

and speculative in this proceeding. 

The Commission cannot consider Page 28 (Lines 7-14) of Farrar's 

testimony because he doesn't provide any admissible "facts." Farrar 

improperly presents the Commission with his own personal "legal review 

and analysis" of NAT's "future viability." This testimony is also 

inadmissible as  irrelevant, conclusory, and speculative in this 

proceeding. 



The Commission cannot consider Page 28 (Lines 15-26) through 

Page 29 (Lines 1-14) of Farrar's testimony because he doesn't provide 

any admissible "facts." Farrar improperly presents the Commission with 

his own personal "review and analysis" of how the FCC "targets 'access 

stimulation."' This testimony is also inadmissible as irrelevant, 

conclusory, and speculative in this proceeding. 

The Commission cannot consider Page 29 (Lines 15-34) through 

Page 30 [Lines 1-3) of Farrar's testimony because he doesn't provide any 

admissible "facts." Farrar improperly presents the Commission with his 

own personal "legal review and analysis" of the "FCC's premise of 

assisting tribal lands." This testimony is also inadmissible as irrelevant, 

conclusory, and speculative in this proceeding. 

The Commission cannot consider Page 30 (Lines 4-1 1) of Farrar's 

testimony because he doesn't provide any admissible "facts." Farrar 

improperly presents the Commission with his own personal "legal review 

and analysis" of "how the FCC has addressed 'access stimulation."' This 

testimony is also inadmissible as  irrelevant, conclusory, and speculative 

in this proceeding. 

The Commission cannot consider Page 30 (Lines 12-15) through 

Page 32 (Lines 1-6) of Farrar's testimony because he doesn't provide any 

admissible "facts." Farrar improperly presents the Commission with his 



own personal "legal review and analysis" of the "effect $0.007 will have 

on NAT's financials." This testimony is also inadmissible as irrelevant, 

conclusory, and speculative in this proceeding. 

The Commission cannot consider Page 32 (Lines 7-23) through 

Page 33 (Lines 1-29) of Farrar's testimony because he doesn't provide 

any admissible "facts." Farrar improperly presents the Commission with 

his own personal "legal review and analysis" of "transport rates under the 

Connect America Order." This testimony is also inadmissible as 

irrelevant, conclusory, and speculative in this proceeding. 

The Commission cannot consider Page 33 (Line 30) through Page 

34 (Lines 1-19) of Farrar's testimony because he doesn't provide any 

admissible "facts." Farrar improperly presents the Commission with his 

own personal "review and analysis" of his "speculation" regarding NAT's 

sustainability. This testimony is also inadmissible as irrelevant, 

conclusory, and speculative in this proceeding. 

The Commission cannot consider Page 34 (Lines 20-22) through 

Page 35 (Lines 1-15) of Farrar's testimony because he doesn't provide 

any admissible "facts." Farrar improperly presents the Commission with 

his own personal "legal review and analysis" of whether NAT should "be 

granted certification in South Dakota." Not surprisingly, his 

"recommendation" is "no." Of course, this testimony and 



"recommendation" is also inadmissible as  irrelevant, conclusory, and 

speculative in this proceeding. 

Therefore, the above-referenced portions of both the Easton 

Testimony and Farrar Testimony must be disregarded because it ( 1 )  

"merely offers a combination of legal opinion and editorial comment" and 

(2) is "fraught with improper legal conclusions, ultimate facts, conclusory 

statements, and inadmissible hearsay." 

D. Based On The Undisputed Record In This Case, The 
Commission Must Grant NAT's Motion for Summary 
Judgment 

CenturyLink's and Sprint's opposition to NATs motion for 

summary judgment recites a t  extraordinary length facts not material to 

the issues relevant in this certification matter. Moreover, CenturyLink's 

and Sprint's submissions contain mischaracterizations of the scope of 

this certification proceeding. 

CenturyLink's filings concede that NAT has complied with the 

Commission's rules on all relevant matters. (See generally 

"CenturyLink's Response to NAT's Statement of Undisputed Material 

Facts," pages 9-26). CenturyLink unconditionally admits the truth of 

NATs SUMF -- ¶¶ 1, 2, 5 ,  6 ,  7 ,  8, 9,  10, 12, 13, 15, 16, 17, 18, 19, 21, 

26, 28, 32, 35, 37, 40, 41, 42, 43, 45, 46, 47, 48, 50, 53, 54, 55, 56, 57, 

58, 59, 60, 61, 62, 63, 64, 65, 66, 67, 68, 69, 70, and 71. 



CenturyLink "denies" the truth of NAT's SUMF -- ¶¶ 3, 4, 11, 14, 

20, 24, 25, 27, 29, 30, 31, 33, 34, 36, 38, 39, 44, 49, 51, 52, and 54. 

However, each of CenturyLink's "denials" is based on the Easton 

Testimony, which NAT has established is clearly inadmissible in this 

summary judgment matter. 

Similarly, Sprint's filings also concede that NAT has complied with 

the Commission's rules on all relevant matters. (See generally "Sprint's 

Response to NAT's Statement of Undisputed Material Facts," pages 1-15). 

Sprint unconditionally admits the truth of NAT's SUMF NAT -- ¶¶ 1, 2, 5, 

6, 7, 8, 9, 10, 12, 13, 15, 16, 17, 18, 19, 21, 25, 27, 32, 34, 35, 36, 37, 

38, 39, 40, 41, 42, 43, 49, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 

65, 66, 67, 68, and 69. 

Sprint "denies" the truth of NAT's SUMF -- ¶¶ 3, 4, 11, 14, 20, 24, 

26, 28, 29, 30, 31, 44, 48, 50, 51, 52, 70, 71, and 72. However, each of 

Sprint's "denials" is either based on (1) the Farrar Testimony, which NAT 

has established is clearly inadmissible in this summary judgment matter 

or (2) Sprint's claims that it should be entitled to responses to its 

unjustifiable discovery requests so that it can proceed with its desire to 

act as  a "Super Commission" in evaluating NATs Revised Application. 

In sum, NAT has complied with ARSD 20: 10:24:02(1-20) (requiring 

that a telecommunications company applying for interexchange service 



shall provide information in twenty (20) specific categories). NAT has 

complied with ARSD 20: 10:32:03(1-25) (requiring that a 

telecommunications company applying for local exchange service shall 

provide information in twenty-five (25) specific areas. NAT has complied 

with ARSD 20:10:32:06(1-11) (requiring that the Commission shall 

consider eleven (1 1) factors in determining whether an applicant has 

"sufficient technical, financial, and managerial capabilities"). NAT's 

Revised Application has been "deemed complete" by the Commission's 

Staff. The Commission must grant NAT's motion for summary judgment 

as there remains "no genuine issue of material fact." 

CONCLUSION 

These is no basis to delay NAT's entry into the proposed service 

area any longer. NAT has met all of the legal requirements for receiving a 

Certificate of Authority from the Commission. The Commission's Staff 

has deemed NAT's Revised Application "complete." Therefore, the 

Commission should (1) find the above-designated portions of the Easton 

Testimony and Farrar Testimony to be inadmissible; and (2) grant NAT's 

motion for summary judgment. 

Dated this 16th day of April, 2012. 
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1 I. IDENTIFICATION OF WITNESS 

2 Q. PLEASE STATE YOUR NAME, BUSINESS ADDRESS, AND POSITION WITH 

3 QWEST. 

4 A. My name is William R. Easton. My business address is 1600 7th Avenue, Seattle 

5 Washington. I am employed as Wholesale Staff Director. I am testifying on behalf of 

6 Qwest Communications Company, LLC ("Qwest"), doing business as CenturyLink. 

7 

8 Q. PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND 

9 PROFESSIONAL EXPERIENCE. 

10 A. I graduated fiom Stanford University in 1975, earning a Bachelor of Arts degree. In 

11 1980 I received a Masters of Business Administration kom the University of 

12 Washington. In addition, I am a Certified Management Accountant. 

I began working for Pacific Northwest Bell in 1980, and have held a series of jobs in 

financial management with U S WEST, Qwest and now CenturyLink, including staff 

positions in the Treasury and Network organizations. From 1996 through 1998, I was 

Director - Capital Recovery. In this role I negotiated depreciation rates with the FCC 

and state wmmission staffs and testified in various regulatory proceedings. From 1998 

until 2001 I was a Director of Wholesale Finance, responsible for the management of 

Wholesale revenue streams kom a financial perspective. In this capacity I worked 

closely with the Product Management organization on their product offerings and 

projections of revenue. In October of 2001 I moved from Wholesale Fiance to the 
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1 Wholesale Advocacy group, where I am currently responsible for advocacy related to 

2 Wholesale products and services. 

4 Q. HAVE YOU PREVIOUSLY SUBMITTED TESTIMONY BEFORE THIS 

5 COMMISSION? 

6 A. Yes. I previously testified in docket numbers TC96-184, TC01-098 and TC10-014. 

7 
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0 

Q. HAS NAT ACKNOWLEDGED THAT IT PLANS TO ENGAGE IN ACCESS 

ST-ATION IN THE AREA THAT IS THE SUBJECT OF ITS APPLICATION 

FOR CERTIFICATE OF AUTHORITY? a 

A. Yes. Attached as Exhibit WREd is a copy of NAT's response to CenturyLink's discovery 

request 1.8. In its response, NAT states that it will be engaging in access stimulation in the 

area for which is requesting certification. 



Docket No. TC11-087 
Qwest Corporation 

Direct Testimony of William R. Easton 
Page 17, March26,2012 



Docket No. TC11-087 
Qwest Corporation 

Direct Testimony of William R. Easton 
Page 18, March 26,2012 



Docket No. TC11-087 
Qwest Cotporation 

Direct Testimony of William R. Easton 
Page 19, March 26,2012 

. * -  

out of reach of the 

TONS OF TBF NAT - 



Docket No. TC11-087 
Qwest Corporation 

Direct Testimony of William R. Easton 
Page 20, March 26,2012 



DocketNo. Tell-087 
Qwest Corporation 

Direct Testimony of William R Easton 
Page 21, March26,2012 

. . . .  -tion its 



Docket No. TC11-087 
Qwest Corporation 

Direct Testimony of William R. Easton 
Page 22, March 26,2012 



Docket No. TC11-087 
Qwest Corporation 

Direct Testimony of William R. Easton 
Page 23, March 26,2012 



Docket No. TC11-087 
Qwest Corporation 

Direct Testimony of William R Easton 
Page 24, Ma?ch 26,2012 

1 

2 

3 

4 

5 Q. DOES THIS CONCLUDE YOUR TESTIMONY? 

6 A. Yes it does. Thank you. 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

In the Matter of the Application of Native ) 
American Telecom, LLC for a Certificate of ) 
Authorityto Provide Local Exchange Service ) Docket No. TCll-087 
within the Study Area of Midstate ) 
Communications, Inc. 1 

CENTURYLINKJS STATEMENT OF MATERIAL FACTS AND RESPONSE TO 
NAT'S STATEMENT OF UNDISPUTED FACTS 

Qwest Communications Company, LLC, a Delaware Limited Liability Company, doing 

buslness as "CenturyLink QCC" ("CenturyLink"), through counsel, pursuant to  SDLC 5 15-6-56 (c) 

(2) hereby submits its Statement of Material Facts as to which CenturyLink contends creates 

genuine issues of fact to be tried. In a separate section, CenturyLink also responds t o  NAT's 

"Statement of Undisputed Material Facts." 

CENTURYUNK'S STATEMENT OF MATERIAL FACrS 
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43. In its discovery responses, NAT states that it will be engaging in access 
stimulation in the area for which is requesting certification. Easton Direct at 16. 







CENTURYLINK'S RESPONSE TO NAT'S STATEMENT OF UNDISPUTED MATERIAL FACTS 

1. On October 11, 2011, NAT filed its Application ,for Certificate o f  Authority 
("Appiication") with the South Dakota Public Utilities Commission ("Commission"). 

CENTURYLINK RESPONSE: Undisputed. 

2. - Exhibit A t o  this Application contains NAT's "Certificate of Organization -Limited 
Liability Company" from the South Dakota Secretary o f  State's Office. (Application-Exhibit A). 

CENTURYLINK RESPONSE: Undisputed. 

3. Exhibit B ;o this Application contains a listing o f  NAT's key management 
personnel. (Application-Exhibit B). 

- 
CENTURYLINK RESPONSE: CenturyLink does not  dispute that Exhibit B t o  NAT's Revised . 
Application purports t o  be a listing of NAT's key management personnel,- 

4. Exhibit C t o  this Application contalns NAT's confldential financial statements. 
(Application-Exhibit C). 

CENTURYLINK RESPONSE: CenturyLink does not  dispute that Exhibit C t o  NAT's Revised 

Application contains certain confidential financial information. 7 



5. On November 30, 2011, Commission Staff sewed a series o f  Data Requests on 
NAT. (Affidavit of Scott R. Swier in Support o f  NAT's Motion for Summary Judgment, n 2). 

CENTURYLiNK RESPONSE: Undisputed. 

6. NAT's Response Data t o  the Commission Staff's Data Requests was December 
21,2011. (Affidavit of Scott R. Swier in Support of NAT's Motion for Summary Judgment, l l3).  

CENTURYLINK RESPONSE: Undisputed. 

7. NAT provided its Responses t o  the Commission Staff's Data Requests in a timely 
manner. (Affidavit of Scott R. Swier in Support of NAT's Motion for Summary Judgment, 14). 

CENTURYLINK RESPONSE: Undisputed. 

8. On January 27, 2012, NAT filed its Revised Application for Certificate of Authority 
("Reviied Application") with the commission. 

CENTURYLINKRESPONSE: Undisputed. 

9. NAT's Revised Application incorporates the original Appllcatlon's Exhibits A-C. 
(Revised Application). . 

CENTURYLINK RESPONSE: Undisputed. 



10. NAT's Revised Application seeks authority t o  provide local exchange and 
interexchange service within the Crow Creek Sioux Tribe Reservation ("Reservation") which is 
within the study area of Midstate Communications, Inc. ("Midstate"). (Revised Application, 
page 1). 

CENTURYLINK RESPONSE: Undisputed. 

11. NAT's Revised Application provides all information required by ARSD 
20:10:32:03. (Revised Application). 

CENTURYLINK RESPONSE: 

12. On January 31,2012, NAT's Revised Application was "deemed complete" by the 
commission's Staff. (Affidavit of Scott R. Swier in Support of NAT's Motion for Summary 
Judgment, 5). 

CENTURYLINK RESPONSE: Undisputed. 

13. NAT's business address is 253 Ree Circle, Fort Thompson, South Dakota 57339, 
Telephone: 949-842-4478, Facsimile: 562-432-5250, Web page: NativeAmericanTelecom.com. 
(Revised Application, page 2; Direct Testimony of Jeff Holoubek on Behalf of NAT, page 3) 
(hereinafter "Holoubek Testimony, page -"). 



CENTURYLiNK RESPONSE: Undisputed. 

14. NAT is a tribally-owned telecommunications company organized as a limited 
liability company under the laws of South Dakota. (Revised Application, pages 2-3; Holoubek 
Testimony, page 3). 

CENTURYLINK RESPONSE: CenturyLink does not dispute that NAT is owned in part b y .  

the Crow Creek Sioux T r i b e , s  

15. NAT's principal of ice is located at 253 Ree Circle, Fort Thompson, South Dakota 
57339. {Revised Appiication, page 2; HoioubekTestimony, page 4). 

CENTURYLINK RESPONSE: Undisputed. 

16. NAT's registered agent is Scott R. Swier, 133 N. Main Street, P.O. Box 256, Avon, 
South Dakota 57315. (Revised Application, page 2; HoloubekTestimony, page 4). 

CENTURYLINK RESPONSE: Undisputed. 

17. NAT has a certificate o f  authority from the South Dakota Secretary of State to 
transact business in South Dakota. (Revised Application, page 4 and Exhibit A; Hoioubek 
Testimony, page 4). 

CENTURYLINK RESPONSE: Undisputed. 



18. NAT's Federal Tax Identification Number is 26-3283812. (Revised Application, 
page 12; Holoubek Testimony, page 12). 

I CENTURYLINK RESPONSE: Undisputed. 

19. NAT's South Dakota sales tax number is 1012-1173-ST. (Revised Application, 
page 12; Holoubek Testimony, page 12). 

~ CENTURYLINK RESPONSE: Undisputed. 

20. NAT's ownership structure consists of the Crow Creek Sioux Tribe (51%) 
("Tribe"), P.O. Box 50, Fort Thompson, South Dakota 57339-0050, Native American Telecom 
Enterprise, LLC (25%) ("NAT Enterprise"), 747 S.4th Ave., Sioux Falls, SD 57104, and WldeVoice 
Communications, Inc. (24%) ("WideVoice"), 410 South Rampart, Suite 390, Las Vegas, NV 
89145. (Revised Application, pages 3, 6; Holoubek Testimony, pages 4-5). 

CENTURYLINK RESPONSE: CenturyLink does not  dispute this Is the ownership structure 

set forth in the joint venture agreement, 

21. The Tribe is a federally-recognized Indian tribe with its tribal headquarters 
located on the Crow Creek Sioux Tribe Resewation ("Reservation") in Fort Thompson, South 
Dakota. (Revised Application, page 3). 

CENTURYLINK RESPONSE: Undisputed. 

22. NAT Enterprise is a telecommunications development company. (Revised 
Application, page 3). 



CENTURYLINK RESPONSE: Because this statement is not verified o r  otherwise supported 

by sworn testimony, there is no appropriate citation to the record and thus is not an 

undisputed fact for purposes of summary judgment. SDCL 15-6-56(c)(1). 

23. Widevoice is a telecommunications engineering company. 

CENTURYLINK RESPONSE: Because this statement is not verified or otherwise supported 

by sworn testimony, there is no appropriate citation to the record and thus is not an 

undisputed fact for purposes of summary judgment. SDCL 15-6-56(c)(l). 

24. NAT seeks t o  provide facilities-based telephone service t o  compliment its 
advanced broadband services. (Revised Application, page 1). 

CENTURYLINK RESPONSE: C--'-,,:. :.- 

25. NAT proposes t o  offer local exchange and interexchange service within the 
Reservation, which is within the study area o f  Midstate. (Revised Application, page 6; Holoubek 
Testimony, page 13). 

CENTURYLINK RESPONSE: ' ' -'I-, 



26. NAT will provide service through i ts  own facilities. (Revised Application, page 6; 
Holoubek Testimony, pages 8, 10). 

CENTURYLINK RESPONSE: Undisputed. 

27. NAT is currently interconnected with Midstate and other carriers for the 
exchange of telecommunications traffic. (Revised Application, page 6; Holoubek Testimony, 
page 8). 

CENTURYLINK RESPONSE: CenturyLink does not dispute that NAT may be currently 

interconnected with Midstate. & 

28. NAT is using WiMAX (Worldwide Interoperability for Microwave Access) 
technology operating in the 3.65 GHZ licensed spectrum providing service to residential, small 
business, hospitality and public safety. (Revised Application, pages 6-7; Holoubek Testimony, 
page 8). 

CENTURYLINK RESPONSE: Undisputed. 



29. The network supports high-speed broadband services, voice service, data and 
Internet access, and multimedia. (Revised Application, page 7; Holoubek Testimony, page 8). 

CENTURYLINK RESPONSE: .,,-., :. 

30. Through the use of advanced antenna and radio technology with OFDMl 
OFDMA (Orthogonal Frequency Division Multiplexing), NAT is able to deliver wireless IP 
(Internet Protocol) voice and data communications. (Revised Application, page 7; Holoubek 
Testimony, page 9). 

CENTURYLINK RESPONSE: C c  

31. This 4G technology offers flexible, scalable and economically viable solutions 
that are key components to deploying in vast rural environments, such as the Reservation. 
(Revised Application, page 7; Holoubek Testimony, page 9). 

CENTURYLINK RESPONSE: 

sLLsY " ."- r2- " 
-.T- 



32. NAT has established a toll-free number and email address for all customer 
inquiries and complaints, and has a physical location on the Reservation to handle customer 
complaints and inquiries within twenty-four (24) hours. (Revised Application, page 8; Holoubek 
Testimony, pages 9-10). 

CENTURYLINK RESPONSE: Undisputed. 

.33. NAT has established connectivity with telecommunications carriers to provide its 
customers with access to 911, operator services, interexchange services, directory assistance, 
and telecommunications relay services. (Revised Application, page 8). 

CENTURYLINK RESPONSE: - 
34. NAT will target its direct marketing efforts to only those individuals and 

organizations within the Reservation. (Revised Application, page 9; Holoubek Testimony, page 
10). 

CENTURYLINK RESPONSE: - 
35. As a newly-formed limited liability company, NAT is not registered or certificated 

to provide telecommunications services in other states, nor has NAT applied for or ever bpen. 
denied authority to provide telecommunications services in other states. (Revised Application, 
page 10; Holoubek Testimony, page 11). 

CENTURYLINK RESPONSE: Undisputed. 



36. NAT will utilize advertising designed t o  market its services. (Revised Application, 
page 10; Holoubek Testimony, page 11). 

CENTURYLINK RESPONSE: 

37. NAT will not solicit customers via telemarketing. (Revised Application, page 10; 
HoloubekTestimony, page 11). 

CENTURYLINK RESPONSE: Undisputed. 

3 8 .  NAT will require all personnel t o  be trained in NAT's policies and procedures t o  
ensure affirmative customer selection of service from NAT. (Revised Application, pages 10-11; 
HoloubekTestimony, page 11). 

CENTURYLINK RESPONSE: , "- 

-39. NAT will require customers t o  complete an order form and/or .a Letter of 
Authorization ("LOA") selecting NAT as the customer's carrier, i f  a consumer is switching local 
service providers. (Revised Application, page 11; HoloubekTestimony, page 11). 

CENTURYLINK RESPONSE: Undisputed as t o  non-IXCs. +Imh.,., : 



40. NAT will comply with ail state and federal rules prohibiting the slamming of 
customers. (Revised Application, page 11; Holoubek Testimony, page 11). 

I 
I CENTURYLlNK RESPONSE: Lfndisputed, as to the term: "slamming." 

41. NAT has never had a complaint filed against it with any state of federal 
commission regarding the unauthorized switching of a customer's telecommunications provider 
and the act of charging customers for services that have not been ordered. (Revised 
Application, page 11; Holoubek Testimony, page 11). 

! 
i CENTURYLINK RESPONSE: Undisputed. 

42. NAT wiil post the current rates, terms and conditions for Rs local and 
interexchange services offered in South Dakota on i ts  website located at 
www.NativeAmericanTelecorn.com. (Revised Application, page 11; Holoubek Testimony, page 
12). 

CENTURYLINK RESPONSE: Undisputed. 

43. NAT wiil notify customers by mail, email or telephone, depending upon the 
customer's expressed preference, as to how notification should be made, to apprise them of 
any changes in rates, terms and conditions of service. (Revised Application, page 11; Holoubek 
Testimony, page 12). 

CENTURYLINK RESPONSE: Undisputed as to  non-IXC "custolners." 

i 

44. NAT is a tribally-owned telecommunications carrier currently providing service 
on the Reservation. (Revised Application, page 3; HoioubekTestimony, page 4). 



CENTURYLlNK RESPONSE: p, 

45. In 1997, the Crow Creek Sioux Tribal Council established the Crow Creek Sioux 
Tribe Utility Authority ("Tribal Utility Authoritf) for the purpose of planning and overseeing 
utility services on the Reservation and t o  promote the use of these services Y o  improve the 
health and welfare of the residents." (Revised Application, page 4; Holoubek Testimony, page 
5). 

CENTURYLINK RESPONSE: Undisputed. 

46. On October 28, 2008, the Tribal Utility Authority entered its Order Granting 
Approvaj to Provide Telecommunications Service ("Approval Order"). (Revised Application, 
page 4; UoloubekTestimony, page 5). 

CENTURYLINK RESPONSE: Undisputed. 

47. Under this Approval Order, NAT was "granted authority t o  provide 
telecommunications service on the.  . . Reservation subject t o  the jurisdiction of the laws o f  the 
Crow Creek Sioux Tribe." (Revised Application, page 4; Holoubek Testimony, pages 5-6). 

CENTURYLINK RESPONSE: Undisputed 

48. NAT currently provides service on the Reservation pursuant t o  this Approval 
Order. (Revised Application, page 3; Holoubek Testimony, page 4). 

CENTURYLlNK RESPONSE: CenturyLink does not  dispute that NAT currently provides 

service on the Reservation. 



49. NAT currently provides high-speed lnternet access, basic telephone, and long- 
distance services on and within the Reservation. (Revised Application, page 3; Holoubek 
Testimony, page 5). 

CENTURYLINK RESPONSE: 5 . . A &  

50. NAT has physical offices, telecommunications equipment, and 
telecommunications towers on the Reservation. (Revised Application, page 5; Holoubek 
Testimony, page 6). 

I CENTURYLINK RESPONSE: Undisputed. 

51. NAT provides a computer training facility with free Internet and telephone 
service to tribal members. (Revised Application, page 5; HoloubekTestimony, page 6). 

CENTURYLiNK RESPONSE: - 
52. NAT provides 110 high-speed broadband and telephone installations at 

residentlal and business locations on the Reservation. (Revised Application, page 5; Holoubek 
Testimony, page 7). 

CENTURYLINK RESPONSE: 



53. NAT has established an internet Library with six (6) work stations that provide 
computer/lnternet opportunities for residents that do not otherwise have access t o  computers. 
(Revised Application, page 5; Holoubek Testimony, page 7). 

CENTURYLINK RESPONSE: Undisputed. 
I 

54. NAT has years of managerial and technical experience In providing the 
telecommunications services proposed in its Revised Application. (Holoubek Testimony, page 
13). 

CENTURYLINK RESPONSE: 

-- 

55. Patrick Chicas ("Chicas") is the Chief Technical Officer for NAT. (Application- 
Exhibit 8). 

CENTURYLINK RESPONSE: Undisputed. 

56. Chicas' business address is 410 South Rampart, Suite 390, Las Vegas, Nevada 
89145. 

CENTURYLINK RESPONSE: Undisputed. 



57. Chicas has overall responsibility for NAT's strategic guidance, network 
operations, and network planning and engineering. (Application-Exhibit 8). 

CENTURYLINK RESPONSE: Undisputed. 

58. Chicas also serves as President and a Managing Director for Wide Voice, LLC. 
(Application-Exhibit 0). 

CENTURYLlNK RESPONSE: Undisputed. 

59. From September 2003 to April 2009, Chicas was a co-founder and Chief 
Technology Officer of Commpartneh, lnc., a nationwide CLEC. (Application-Exhibit 8). 

CENTURYLINK RESPONSE: Undisputed. 

60. From August 2000 t o  November 2003, Chicas was the president, co-chairman, 
and a member of the board at Rubicon Media Group, a sector pioneering Internet publishing 
concern recently sold to Advanstar Communications, Inc. (Application-Exhibit 8). 

CENTURYLINK RESPONSE: Undisputed. 

61. From March 1999 to August 2000, Chicas was the vice president for Data 
Services at Mpower Communications. (Application-Exhibit 8). 

CENTURYLINK RESPONSE: Undisputed. 



62. While at Mpower, Chicas designed the company's entire iP infrastructure and 
the first production VolP (Voice Over Internet Protocol) network for small business services. 
(Application-Exhibit 8). 

CENTURYLINK RESPONSE: Undisputed. 

63. From lanuary 1997 t o  September 1998, Chicas was the first executive hire and 
vice president of operations at Digital Island, Inc. (Application-Exhibit 8). 

CENTURYLINK RESPONSE: Undisputed. 

64. Chicas also has prior telecommunications experience with Pacific Bell (now 
AT&T), PacTel Cellular (now Verizon), and GTE Mobilnet (nowverizon). (Application-Exhibit B). 

CENTURYLINK RESPONSE: Undisputed. 

65. Jeff Holoubek ("Holoubek") is NAT's acting president. (Application-Exhibit B; 
HoloubekTestimony, page 2). 

CENTURYLINK RESPONSE: Undisputed. 

66. Holoubek received his law degree from the Boston University School o f  Law. 
(Application-Exhibit 8; HoloubekTestimony, page 3). 

CENTURYLINK RESPONSE: Undisputed. 



67. Holoubek received his Masters of Business Administration (M.B.A.) from 
California State University-Fullerton. (Application-Exhibit 0; Holoubek Testimony, page 3). 

CENTURYLINK RESPONSE: Undisputed. 

68. Holoubek holds Bachelor o f  Arts degrees in Accounting, Finance, and Philosophy. 
(HoloubekTestimony, page 3). 

CENTURYLINK RESPONSE: Undisputed. 

69. NAT is not a publicly-held entity. (HoloubekTestimony, page 14). 

CENTURYLINK RESPONSE: Undisputed. 

70. NAT has provided its "confidential financial documents'' for the Commission's 
analysis and review. (HoloubekTestimo.ny, page 14). 

CENTURYLlNK RESPONSE: Undisputed. 

71. The "confidential financial documents" provided by NAT t o  the Commission 
include (1) NATs Balance Statements and (2) NAT's Profit & Loss Statements (through 
December 31, 2011). (Affidavit of Scott R. Swier in Support of NAT's Motion for Summary 
Judgment, 91 6). 

CENTURYLINK RESPONSE: Undisputed. 



72. NAT is committed and prepared t o  allocate the necessary resources t o  provide 
high-quality telecommunications services t o  its customers. (Holoubek Testimony, page 14). 

CENTURYLINK RESPONSE: 
. . 

,""" =-- =--= ' C  

Dated: April 11,2012. 

Respectfully submitted, 

6y:js.l Todd Lundv 
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DIRECT TESTIMONY 

Introduction 

Please state your name, occupation, and business address. 

My name is Randy G. Farrar. My title is Senior Manager - Policy Support. I 

am employed by Sprint United Management Company, the management 

subsidiary of Sprint Nextel Corporation. My business address is 6450 Sprint 

Parkway, Overland Park, Kansas 66251. 

What is your educational background? 

I received a Bachelor of Arts degree from The Ohio State University, 

Columbus, Ohio, with a major in history. Simultaneously, I completed a 

program for a major in economics. Subsequently, I received a Master of 

Business Administration degree, with an emphasis on market research, also 

from The Ohio State University. 

Please summarize your work experience. 

I have worked for a subsidiary of Sprint Nextel Corporation (or a 

predecessor) since 1983 in the following capacities: 

- 201 1 to present: Regulatory Policy Manager. I provide financial, 

economic, and policy analysis concerning interconnection, switched 



and special access, reciprocal compensation and other 

telecommunications issues at both the state and federal level. 

- 2005 to 201 1: Senior Manager - Interconnection Support. I provided 

interconnection support, and financial, economic, and policy analysis 

concerning interconnection and reciprocal compensation issues. 

- 1997 to 2005: Senior Manager - Network Costs. I was an instructor 

for numerous training sessions designed to support corporate policy on 

pricing and costing theory, and to educate and support the use of 

various costing models. I was responsible for the development and 

support of switching, transport, and financial cost models concerning 

reciprocal compensation, unbundled network elements, and wholesale 

discounts. 

- 1992 to 1997: Manager - Network Costing and Pricing. I performed 

financial analyses for various business cases, analyzing the profitability 

of entering new markets and expanding existing markets, including 

Custom Calling, Centrex, CLASS and Advanced Intelligent Network 

features, CPE products, Public Telephone and COCOT, and intra- 

Local Access and Transport Area ("LATA) toll. Within this time frame, 

I was a member of the USTA's Economic Analysis Training Work 

Group (1994 to 1995). 

- 1987 to 1992: Manager - Local Exchange Costing. Within this time 

frame I was a member of the United States Telephone Association's 



(USTA) New Services and Technologies Issues Subcommittee (1 989 

to 1992). 

- 1986 to 1987: Manager - Local Exchange Pricing. I investigated 

alternate forms of pricing and rate design, including usage sensitive 

rates, extended area service alternatives, intraLATA toll pricing, and 

lifeline rates. 

- 1983 to 1986: Manager - Rate of Return, which included presentation 

of written and/or oral testimony before state public utilities 

commissions in Iowa, Nebraska, South Carolina, and Oregon. 

I was employed by the Public Utilities Commission of Ohio from 1978 to 

1983. My positions were Financial Analyst (1978 - 1980) and Senior 

Financial Analyst (1980-1983). My duties included the preparation of Staff 

Reports of Investigation concerning rate of return and cost of capital. I also 

designed rate structures, evaluated construction works in progress, 

measured productivity, evaluated treatment of canceled plant, and 

performed financial analyses for electric, gas, telephone, and water utilities. 

I presented written and oral testimony on behalf of the Commission Staff in 

over twenty rate cases. 

What are your responsibilities in your current position? 

I provide financial, economic, and analysis concerning policy, 

interconnection, switched and special access, reciprocal compensation, and 



other telecommunications issues at both the state and federal level. I 

maintain a working understanding of the interconnection and intercarrier 

compensation provisions of the Communications Act of 1934 as amended 

most recently by the Telecommunications Act of 1996 ("the Act" or "the 

1996 Act") and the resulting rules and regulations of the Federal 

Communications Commission ("FCC). 

Have you provided testimony before other regulatory agencies? 

Yes. In addition to my previously referenced testifying experience, since 

1995 1 have presented written or oral testimonies or affidavits before twenty- 

seven state regulatory agencies (Illinois, Pennsylvania, New Jersey, Florida, 

North Carolina, Nevada, Texas, Georgia, Arizona, New York, Oklahoma, 

Missourr, Vlrgln~a, Iowa, Kentucky, Ohio, South Dakota, Tennessee, 

Minnesota, Arkansas, Oregon, Colorado, Alabama, Louisiana, California, 

Wisconsin, and Connecticut) and the FCC, concerning interconnect~on 

Issues, reciprocal compensation, access reform, universal service, the 

avoided costs of resold services, local competition issues such as the cost 

of unbundled network elements, and economic burden analyses in the 

context of Incumbent Local Exchange Carrier ("1LEC)-claimed rural 

exemptions. 



1 II. Purpose and Scope of Testimony 

2 

3 Q. On whose behalf are you testifying? 

4 A. I am testifying on behalf of Sprint Communications Company L.P. ("Sprint"), 

5 a subsidiary of Sprint Nextel Corporation. 

6 

7 Q. What is the purpose of this proceeding? 

8 A. On October 11, 201 1, Native American Telecom, LLC ("NAT-CC")' applied 

9 to the South Dakota Public Utilities Commission ("Commission") for a state 

10 Certificate of Authority to provide competitive local exchange service on the 

11 Crow Creek Reservation. This is the second time that NAT-CC has applied 

12 for such a Certificate, the first time being on September 8, 2008; but, that 

13 application was voluntarily withdrawn after Sprint and other parties 

14 intervened to oppose that application. 

15 

16 This hearing is to determine whether NAT-CC's second request should be 

17 granted. 

18 

19 f2'-- n.. 

' The acronym "NAT-CC," i.e., NAT-Crow Creek, is used in the April 1,2009 Joint Venture 
Agreement to reference Native American Telecom, LLC. This testimony will use that acronym to 
better distinguish NAT-CC from NATE (Native American Telecom Enterprise, LLC), a non-tribal 
entity. 







Q. Has NAT-CC requested such a Certificate? 

A. Yes, NAT-CC has request such a Certificate on two occasions. First, on 

September 8, 2008, NAT-CC applied to the Commission for a Certificate. 

However, on October 28, 2008, after NAT-CC obtained authorization from 

the Tribal Utility Authority, NAT-CC withdrew its application from the 

Commission. 

Second, on October 11, 201 1 ,  NAT-CC reapplied to the Commission for a 

Certificate. This hearing is a result of that second application. 



Q. Please describe the creation of NAT-CC and the Joint Venture 

Agreement. 

A. On August 26,2008, NAT-CC was organized under the laws of South 

Dakota by the Los Angeles office of Legalzoom.com Inc. Per the NAT-CC 

Articles of incorporation, its two founders were Gene DeJordy and Tom 



Reiman, who are non-tribal members. Thus, NAT-CC was initially created 

without any involvement bv the CCST.' 

On September 8, 2008, NAT-CC applied to the Commission for a state 

Certificate of Authority to provide ~om~etit ive'local exchange service on the 

Crow Creek Reservation. That application described NAT-CC as "a joint 

venture with the Crow Creek Sioux Tribe ... to provide service only within 

the exterior boundaries of the Crow Creek Indian Reservation." 

On October 28, 2008, NAT-CC obtained authorization from the Tribal Utility 

Authority to provide LEC services within the Crow Creek Indian Reservation. 

NAT-CC then withdrew its application for a certificate from the Commission. 

On April I, 2009, the NAT-CC Joint Venture Agreement was signed by 

CCST, NATE, and Widevoice. 

9 

In AprilIMay 2009, NAT-CC and Free Conference signed a Service 

Agreement making Free Conference the sole provider of conferencing 

service for NAT-CC.' 

Preliminary Injunction Transcript, Sprint Communications Company L.P, v. Native American 
Telecom, U.S. Court Dist. Of S.D., Case 10-4110, (Oct. 14, 2010) ("Oct. 24, 2010 Tr."), Exhibit 
RGF-4. See also NATArticles of Organization, Exhibit RGF-5. 

Senfice Agreement, paragraph 6. 



On October 11,201 1, for the second time NAT-CC applied to the 

Commission for a state Certificate of Authority to provide competitive local 

exchange service on the Crow Creek Reservation. 

12 

I 13 

I 14 Q. Please describe the ownership interest i n  Native American Telecom 

I 
1 15 ("NAT-CC"). 

I 16 A. Per the Joint Venture Agreement dated April I, 2009. NAT-CC has the 

1 17 following legal ownership: 

18 CCST owns 51 % of NAT-CC, 

1 19 NATE, which is owned by non-tribal members Tom Reiman and 

20 Gene DeJordy, owns 25% of NAT-CC, and 

21 Widevoice , which is a Nevada corporation that operates an end 

22 office switch in California, owns 24% of NAT-CC. It is owned by 



non-tribal members including Dave Erickson (who also owns Free 

Conference, the sole provider of conferencing services for NAT-CC). 





10 Preliminary Injunction Transcript, Sprint Communications Company L.P. v. Native American 
Telecom: U.S. District Court. District of South Dakota. Case 10-4110. March 3. 2011 ("Mar. 3. 
;?PI1 ~r..") Tr. P. 150, ~xhibit RGF-6. 

NAT-CC's 2011 FCC Form 499-A, Line 421: Uncollectible revenuelbad debt expense 
associated with aross billed revenues amounts shown on Line 419 [See lnstructionsl. Exhibit - 
SGF-7. 

The FCC's Connect America Orderdoes not address retroactive payments. 







l3 Service Agreement, paragraph 6. 
14 Mar. 3. 2011 Tr. D. 67. 
l5 Mar. 3,2011 Tr. b. 67. 
le Mar. 3, 2011 Tr. p. 13-16, 20-21. 
l7 Mar. 3, 2011 Tr. p. 20. 





24 Service Agreement, at paragraph 22. 
25 Ocl 14,2010 Tr. p. 66 
28 http://blog.freeconferencecall.com/~paged=7. 

19 
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"See Mar. 2,2011 Tr. pp. 151 and 154, where Mr. Lengkeek testified that there were 
approximately 115 installations of service. Compare that to the 2000 Census Data, included as 
Exhibit RGF-10, that shows a total Native American population on the CCST reservation of 1,936. 
28 Mar. 3, 201 1 Tr. p. 150. " Mar. 3, 2011 Tr. p. 171. "Q. My question to you was, isn't it true the Tribe has received no 
money from NAT. Isn't that correct? A: Yes." 



p s i t i v e  cash flow of approximately 

k l .  







20 these PPCT d + h  - . . . . . . .  





19 thn T P r  ha- h l f i T  pp'- 
. . . . 



I 

2 

3 

4 n unvr t h ~  E P P  =- -s t r 4 - w  . ,I 

5 A The F c c p c  

6 c t e  trafic. 

7 

8 

9 

10 

11 

12 &I Q I .  3 

13 & A b - . ^ i ^ T s n n n n 7 ' - ~ .  

14 * I -1 

15 IYCc nav the 701 f3 rate nf $0 PQPZ. 



A B C D E 

13% of IXC total 
Cell D2 1 13% 

6 Gross Rewnues 
15% Escrow 

8 Rewnues 

10 Expenses 
11 Market~ng 
12 All Other Operat~ng Exp 
13 Total Expenses 

6 
7 
8 

9 

10 o a r  

11 

12 

13 

14 

15 

16 • 

31 



11 
. .  rat^ nlnmnntc it rltrl ack fnr rppyppnlf- 

12 

13 







Q. Does this conclude your Direct Testimony? 

A. Yes, it does. 



BEFORE TI-IE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF TEE APPLICATION Docket No. TC11-087 
OF NATIVE AMERICAN TELECOM, LLC 
FOR A CERTIFICATE OF AUTHORITY TO SPRINT COMMUNICATIONS 
PROVIDE LOCAL EXCHANGE SERVICE COMPANY L.P.'S RESPONSE TO 
WITHTN THE STUDY AREA OF MIDSTATE NATIVE ~ ~ E ~ C A N  TELECOM, 
COMMUNICATIONS, INC. LLC'S STATEMENT OF 

UNDISPUTED FACTS 

1. On October 11,201 1, NAT filed its Application for Certificate of Authority 
("Application") with the South Dakota Public Utilities Commission ("Commission"). 

SPRINT'S RESPONSE: Undisputed. 

2. Exhibit A to this Application contains NAT's "Certificate of Organization - 
Limited Liability Company" from the South Dakota Secretary of State's Office. 
(Application-Exhibit A). 

SPRINT'S RESPONSE: Undisputed. 

3. Exhibit B to this Application contains a listing of NAT's key management 
personnel. (Application-Exhibit B). 

SPRINT'S RESPONSE: Sprint does not dispute that Exhibit B to NAT's Revised 

Application purports to be a listing of NAT's key management personnel, q++ h-0 

4. Exhibit C to this Application contains NAT's confidential financial 
statements. (Application-Exhibit C). 

SPRINT'S RESPONSE: Sprint does not dispute that Exhibit C to NAYS Revised 

Application contains certain confidential financial information that NAT represents as 

I 
I 



being accurate and complete. bkwww, -- --.A- 

S- to Comvel. and as described by Mr. Farrar, the information is 

i w  ;tq f i o n s .  Svrint's Mem. in Supp. of 

5 .  On November 30,201 1, Commission Staff served a series of Data Requests 
on NAT. (Affidavit of Scott R. Swier in Support of NAT's Motion for Summary 
Judgment, 7 2). 

SPRWT'S RESPONSE: Undisputed. 

6 .  NAT's Response Data to the Commission Staffs Data Requests was 
December 21, 2011. (Affidavit of Scott R. Swier in Support of NAT's Motion for 
Summary Judgment, 7 3). 

SPRINT'S RESPONSE: Undisputed. 

7. NAT provided its Responses to the Commission Staffs Data Requests in a 
timely manner. (Affidavit of Scott R. Swier in Support of NAT's Motion for Summary 
Judgment, 7 4). 

SPRINT'S RESPONSE: Undisputed. Sprint notes that these responses are not 

part of the record as they were not filed. 

8. On January 27, 2012, NAT filed its Revised Application for Certificate of 
Authority ("Revised Application") with the Commission. 

SPRINT'S RESPONSE: Undisputed. 

9. NAT's Revised Application incorporates the original Application's 
Exhibits A-C. (Revised Application). 

SPRINT'S RESPONSE: Undisputed. 

10. NAT's Revised Application seeks authority to provide local exchange and 
interexchange service within the Crow Creek Sioux Tribe Reservation ("Reservation") 
which is within the study area of Midstate Communications, Inc. ("Midstate"). (Revised 
Application, page 1). 



SPRINT'S RESPONSE: Undisputed. 

I 11. NAT's Revised Application provides all information required by ARSD 

I 
20:10:32:03. (Revised Application). 

I 
I SPRINT'S RESPONSE: Sprint does not dispute that NAT's Revised Application 

I 
was deemed complete by Staff, s&,,, 

I 

I 12. On January 31, 2012, NAT's Revised Application was "deemed complete" 
by the Commission's Staff. (Affidavit of Scott R. Swier in Support of NAT's Motion for 

I 
Summary Judgment, 7 5). 

SPRINT'S RESPONSE: Undisputed. 
I 

13. NAT's business address is 253 Ree Circle, Fort Thompson, South Dakota 
57339, Telephone: 949-842-4478, Facsimile: 562-432-5250, Web page: 
NativeAmericanTelecom.com. (Revised Application, page 2; Direct Testimony of Jeff 
Holoubek on Behalf of NAT, page 3) (hereinafter "Holoubek Testimony, page -"). 

SPRINT'S RESPONSE: Undisputed. 



14. NAT is a tribally-owned telecommunications company organized as a 
limited liability company under the laws of South Dakota. (Revised Application, pages 
2-3; Holoubek Testimony, page 3). 

1 

i 
SPRINT'S RESPONSE: Sprint does not dispute that NAT is owned in part by h e  

I Crow Creek Sioux Tribe, - 
I 

15. NAT's principal office is located at 253 Ree Circle, Fort Thompson, South 
D&ota 57339. (Revised Application, page 2; Holoubek Testimony, page 4). 

I 

SPFSNT'S RESPONSE: Undisputed. 

16. NAT's registered agent is Scott R. Swier, 133 N. Main Street, P.O. Box 
256, Avon, South Dakota 57315. (Revised Application, page 2; Holoubek Testimony, 
page 4). 

SPFUNT'S RESPONSE: Undisputed. 

1 17. NAT has a certificate of authority from the South Dakota Secretary of State 

1 to transact business in South Dakota. (Revised Application, page 4 and Exhibit A, 
Holoubek Testimony, page 4). 

I 

1 SPFUNT'S RESPONSE: Undisputed. 
I 

I 18. NAT's Federal Tax Identification Number is 26-3283812. (Revised 
I Application, page 12; Holoubek Testimony, page 12). 

i SPRINT'S RESPONSE: Undisputed. 

19. NAT's South Dakota sales tax number is 1012-1173-ST. (Revised 

I Application, page 12; Holoubek Testimony, page 12). 

I SPIUNT'S RESPONSE: Undisputed. 

20. NAT's ownership structure consists of the Crow Creek Sioux Tribe (51%) 
("Tribe"), P.O. Box 50, Fort Thompson, South Dakota 57339-0050, Native American 
Telecom Enterprise, LLC (25%) ("NAT Enterprise"), 747 S. 4th Ave., Sioux Falls, SD 
57104, and WideVoice Communications, Inc. (24%) ("WideVoice"), 410 South Rampart, 
Suite 390, Las Vegas, NV 89145. (Revised Application, pages 3, 6; Holoubek 
Testimony, pages 4-5). 



I SPRINT'S RESPONSE: Sprint does not dispute this is the ownership structure set 
1 

I 
. . 

forth in the joint venture agreement, kdAaAdd th- r-- " 

I 

21. The Tribe is a federally-recognized Indian tribe with its tribal headquarters 
located on the Crow Creek Sioux Tribe Reservation ("Reservation") in Fort Thompson, 
South Dakota. (Revised Application, page 3). 

SPRINT'S RESPONSE: Undisputed. 

22. NAT Enterprise is a telecommunications development company. (Revised 
Application, page 3). 

SPRINT'S RESPONSE: This statement of fact is not verified or otherwise 

i supported by sworn testimony. It therefore lacks "an appropriate citation to the record" 

and does not establish an undisputed fact for purposes of summary judgment. SDCL 

23. Widevoice is a telecommunications engineering company. 

SPRINT'S RESPONSE: This statement of fact is not verified or otherwise 

1 

I supported by swom testimony. It therefore lacks "an appropriate citation to the record" 

and does not establish an undisputed fact for purposes of s-ary judgment. SDCL 

24. NAT seeks to provide facilities-based telephone service to compliment its 
advanced broadband services. (Revised Application, page 1). 

SPRINT'S RESPONSE: 



con f;ior*~,. nrrort o in. 

25. NAT proposes to offer local exchange and interexchange service within the 
Reservation, which is within the study area of Midstate. (Revised Application, page 6; 

. Holoubek Testimony, page 13). 

SPRINT'S RESPONSE: Undisputed. 

26. NAT will provide service through its own facilities. (Revised Application, 
page 6; Holoubek Testimony, pages 8,lO). 

SPRINT'S RESPONSE: Sprint does not dispute that NAT claims it will provide 

service through its own facilities. *, . ,, ::,*=T 

27. NAT is currently interconnected with Midstate and other carriers for the 
exchange of telecomunications traffic. (Revised Application, page 6; Holoubek 
Testimony, page 8). 

SPRINT'S RESPONSE: Sprint does not dispute that NAT is currently 

interconnected with Midstate. 0 " 

28. NAT is using WiMAX (Worldwide Interoperability for Microwave Access) 
technology operating in the 3.65 GHZ licensed spectrum providing service to residential, 
small business, hospitality and public safety. (Revised Application, pages 6-7; Holoubek 
Testimony, page 8). 



SPRINT'S RESPONSE: P - & & L i w W  +- 

I .  

29. The network supports high-speed broadband services, voice service, data 
and Internet access, and multimedia. (Revised Application, page 7; Holoubek 
Testimony, page 8). 

SPRINT'S RESPONSE 

30. Through the use of advanced antenna and radio technology with OFDMl 
OFDMA (Orthogonal Frequency Division Multiplexing), NAT is able to deliver wireless 
P (Internet Protocol) voice and data communications. (Revised Application, page 7; 
Holoubek Testimony, page 9). 

SPRINT'S RESPONSE: vuv.( vu M A  s L L u o a ;  L u  

3 1. This 4G technology offers flexible, scalable and economically viable 
solutions that are key components to deploying in vast rural environments, such as the 
Reservation. (Revised Application, page 7; Holoubek Testimony, page 9). 

SPRINT'S RESPONSE: " uu L Y ~ L  s I 

32. NAT has established a toll-free number and email address for all customer 
inquuies and complaints, and has a physical location on the Reservation to handle 
customer complaints and inquiries within twenty-four (24) hours. (Revised Application, 
page 8; Holoubek Testimony, pages 9-10). 

SPRINT'S RESPONSE: Undisputed. 



33. NAT has established connectivity with telecommunications carriers to 
provide its customers with access to 911, operator services, interexchange services, 
directory assislance, and telecommunications relay services. (Revised Application, page 
8). 

I SPRINT'S RESPONSE: i+d&q&e.';."..tpnmpn+ h-rmn* Tq nnt , . . 
I 

34. NAT will target its direct marketing efforts to only those individuals and 
organizations within the Reservation. (Revised Application, page 9; Holoubek 
Testimony, page 10). 

SPRINT'S RESPONSE: Sprint has no basis to dispute NAT's representation that 

it will, in the future, target its direct marketing efforts to only those individuals and 

. . 
organizations within the Reservation. -, +&- 

35. As a newly-formed limited liability company, NAT is not registered or 
certificated to provide telecommunications services in other states, nor has NAT applied 
for or ever been denied authority to piovide telecommunications services in other states. 
(Revised Application, page 10; Holoubek Testimony, page 11). 

SPRINT'S RESPONSE: Undisputed. 

36. NAT will utilize advertising designed to market its services. (Revised 
Application, page 10; Holoubek Testimony, page 11). 

SPRINT'S RESPONSE: Undisputed. 

37. NAT will not solicit customers via telemarketing. (Revised Applipation, 
page 10; Holoubek Testimony, page 11). 



SPRINT'S RESPONSE: Undisputed. 

38. NAT will require all personnel to be trained in NAT's policies and 
procedures to ensure affirmative customer selection of service from NAT. (Revised 
Application, pages 10-1 1; Holoubek Testimony, page 11). 

SPRINT'S RESPONSE: Undisputed. 

39. NAT will require customers to conlplete an order form andlor a Letter of 
Authorization ("LOA") selecting NAT as the customer's carrier, if a consumer is 
switching local service providers. (Revised Application, page 11; Holoubek Testimony, 
page 11). 

, SPRINT'S RESPONSE: Undisputed. 

40. NAT will comply with all state and federal rules prohibiting the slamming 
of customers. (Revised Application, page 1 1; Holoubek Testimony, page 11). 

SPRINT'S RESPONSE: Undisputed. 

41. NAT has never had a complaint filed against it with any state of federal 
commission regarding the unauthorized switching of a customer's telecommunications 
provider and the act of charging customers for services that have not been ordered. 
(Revised Application, page 1 1; Holoubek Testimony, page 1 1). 

SPRINT'S RESPONSE: Undisputed. 

42. NAT will post the current rates, terms and conditions for its local and 
interexchange services offered in South Dakota on its website located at 
www.NativeAmericanTelecom.com. (Revised Application, page 11 ; Holoubek 
Testimony, page 12). 

SPRINT'S RESPONSE: Sprint has no basis to dispute that NAT intends to post 

its rates, terms and conditions. 

43. NAT will notify customers by mail, email or telephone, depending upon the 
customer's expressed preference, as to how notification should be made, to apprise them 
of any changes in rates, terms and conditions of service. (Revised Application, page 11; 
Holoubek Testimony, page 12). 

SPRINT'S RESPONSE: Undisputed. 



44. NAT is a tribally-owned telecommunications carrier currently providing 
service on the Reservation. (Revised Application; page 3; Holoubek Testimony, page 4). 

SPRINT'S RESPONSE: s n t  

45. In 1997, the Crow Creek Sioux Tribal Council established the Crow Creek 
Sioux Tribe Utility Authority ("Tribal Utility Authority") for the purpose of planning and 
overseeing utility services on the Reservation and to promote the use of these services "to 
improve the health and welfare of the residents." (Revised Application, page 4; 
Iloloubek Testimony, page 5). 

SPRINT'S RESPONSE: -men+ h - c m ~ ~  T ~ f f  U- 

46. On October 28, 2008, the Tribal Utility Authority entered its O~der 
Granting Approval to Provide Telecommunications Sewice ("Approval Order"). 
(Revised Application, page 4; Holoubek Testimony, page 5). 

SPRLVT'S RESPONSE: 

47. Under this Approval Order, NAT was "granted authority to provide 
telecommunications service on the . . . Reservation subject to the jurisdiction of the laws 
of the Crow Creek Sioux Tribe." (Revised Application, page 4; Holoubek Testimony, 
pages 5-6). 



SPRINT'S RESPONSE: Sprint does not dispute that the order contains those 

words, fi 

I 48. NAT currently provides service on the Reservation pursuant to this 
Approval Order. (Revised Application, page 3; Holoubek Testimony, page 4). 

I 

I SPRINT'S RESPONSE: Sprint does not dispute that NAT currently provides 
i 
I 

1 . . 
service on the Reservation. 

i 

49. NAT currently provides high-speed Internet access, basic telephone, and 
long-distance services on and within the Reservation. (Revised Application, page 3; 
Holoubek Testimony, page 5). 

1 SPRINT'S RESPONSE: Undisputed. 
1 

50. NAT has physical offices, telecommunications equipment, and 
telecommunications towers on the Reservation. (Revised Application, page 5; Holoubek 
Testimony, page 6). 

I SPRINT'S RESPONSE: c".;nt th;e w r n p n t  nn the haoie thlt hTATbS 

1 
i 

verv with resoect to the identification and location of 

ers. See S~rint's Mem. in 

51. NAT provides a computer training facility with f?ee Internet and telephone 

I service to tribal members. (Revised Application, page 5; Holoubek Testimony, page 6). 
, 



I 
SPRINT'S RESPONSE: P i f e u t - A  " A T ' @  rpnrp- 7n7 1 

52. NAT provides 110 high-speed broadband and telephone installations at 
residential and business locations on the Reservation. (Revised Application, page 5; 
Holoubek Testimony, page 7). 

~ SPRINT'S RESPONSE: spiiPt A*n;r. t h i ~  
! 

53. NAT has established an Internet Library with six (6) work stations that 
provide computeriIntemet opportunities for residents that do not otherwise have access to 
computers. (Revised Application, page 5; Holoubek Testimony, page 7). 

i 
I SPRINT'S RESPONSE: Undisputed. 

I 
54. NAT has years of managerial and technical experience in providing the 

telecommunications services proposed in its Revised Application. (Holoubek Testimony, 
page 13). 

SPRINT'S RESPONSE: Undisputed. 

i 55. Patrick Chicas ("Chicas") is the Chief Technical Officer for NAT. 
(Application-Exhibit B). 

I SPRINT'S RESPONSE: Sprint does not dispute this statement, but notes that this 

1 is not supported by "an appropriate citation to the record." SDCL 5 15-6-26(c)(1). The 
I 
I 
I Application was not verified and this statement is not found in any sworn test&ony. 
I 

56. Chicas' business address is 410 South Rampart, Suite 390, Las Vegas, 
Nevada 89145. 



SPRINT'S RESPONSE: Sprint does not dispute this statement, but notes that this 

is not supported by "an appropriate citation to the record." SDCL § 15-6-26(c)(l). The 

Application was not verified and this statement is not found in any sworn testimony. 

57. Chicas has overall responsibility for NAT's strategic guidance, network 
operations, and network planning and engineering. (Application-Exhibit B). 

SPRINT'S RESPONSE: Sprint does not dispute this statement, but notes that this 

is not supported by "an appropriate citation to the record." SDCL 8 15-6-26(c)(1). The 

Application was not verified and this statement is not found in any sworn testimony. 

58. Chicas also serves as President and a Managing Director for Wide Voice, 
LLC. (Application-Exhibit B). 

SPRINT'S RESPONSE: Sprint does not dispute this statement, but notes that this 

is not supported by "an appropriate citation to the record." SDCL 5 15-6-26(c)(1). The 

Application was not verified and this statement is not found in any sworn testimony. 

59. From September 2003 to April 2009, Chicas was a co-founder and Chief 
Technology Officer o i  Commpartners, I&., a nationwide CLEC. (Application-Exhibit 
B). 

SPRINT'S RESPONSE: Sprint does not dispute this statement, but notes that this 

is not supported by "an appropriate citation to the record." SDCL 5 15-6-26(c)(l). The 

Application was not verified and this statement is not found in any sworn testimony. 

60. From August 2000 to November 2003, Chicas was the president, co- 
chairman, and a member of the board at Rubicon Media Group, a sector pioneering 
Internet publishing concern recently sold to Advanstar Communications, Inc. 
(Application-Exhibit B). 

SPRINT'S RESPONSE: Sprint does not dispute this statement, but notes that this 

is not supported by "an appropriate citation to the record." SDCL § 15-6-26(c)(1). The 

Application was not verified and this statement is not found in any sworn testimony. 

13 



61. From March 1999 to August 2000, Chicas was the vice president for Data 
Services at Mpower Communications. (Application-Exhibit B). 

SPRINT'S RESPONSE: Sprint does not dispute this statement, but notes that this 

is not supported by "an appropriate citation to the record." SDCL 5 15-6-26(c)(l). The 

Application was not verified and this statement is not found in any sworn testimony. 

62. While at Mpower, Chicas designed the company's entire IP infrastn~cture 
and the first production VoIP (Voice Over Internet Protocol) network for small business 
services. (Application-Exhibit B). 

SPRINT'S RESPONSE: Sprint does not dispute this statement, but notes that this 

is not supported by "an appropriate citation to the record." SDCL 5 15-6-26(c)(1). The 

Application was not verified and this statement is not found in any sworn testimony. 

63. From January 1997 to September 1998, Chicas was the first executive hire 
and vice president of operations at Digital Island, Inc. (Application-Exhibit B). 

SPRINT'S RESPONSE: Sprint does not dispute this statement, but notes that this 

is not supported by "an appropriate citation to the record." SDCL 5 15-6-26(c)(1). The 

Application was not verified and this statement is not found in any sworn testimony. 

64. Chicas also has prior telecommunications experience with Pacific Bell 
(now AT&T), PacTel Cellular (now Verizon), and GTE Mobilnet (now Verizon). 
(Application-Exhibit B). 

SPRINT'S RESPONSE: Sprint does not dispute this statement, but notes that this 

is not supported by "an appropriate citation to the record." SDCL 5 15-6-26(c)(1). The 

Application was not verified and this statement is not found in any sworn testimony. 

65. Jeff Holoubek ("Holoubek") is NAT's acting president. (Application- 
Exhibit B; Holoubek Testimony, page 2). 

SPRINT'S RESPONSE: Undisputed. 

14 



66. Holoubek received his law degree from the Boston University School of 
Law. (Application-Exhibit B; Holoubek Testimony, page 3). 

SPRINT'S RESPONSE: Undisputed. 

67. Holoubek received his Masters of Business Administration (M.B.A.) kom 
California State University-Fullerton. (Application-Exhibit B; Holoubek Testimony, 
page 3). 

SPRTNT'S RESPONSE: Undisputed. 

68. Holoubek holds Bachelor of Arts degrees in Accounting, Finance, and 
Philosophy. (Holoubek Testimony, page 3). 

SPRINT'S RESPONSE: Undisputed. 

69. NAT is not a publicly-held entity. (Holoubek Testimony, page 14). 

SPRINT'S RESPONSE: Undisputed. 

70. NAT has provided its "confidential fmancial documents" for the 
Commission's analysis and review. (Holoubek Testimony, page 14). 

SPRINT'S RESPONSE: S T  

71. The "confidential fmancial documents" provided by NAT to the 
Commission include (1) NAT's Balance Statements and (2) NAT's Profit & Loss 
Statements (through December 31, 2011). (Affidavit of Scott R. Swier in Support of 
NAT's Motion for Summary Judgment, 76). 

SPRINT'S RESPONSE: 

72. NAT is committed and prepared to allocate the necessary resources to 
provide high-quality telecommunications services to its customers. (Holoubek 
Testimony, page 14). 



SPRTNT'S RESPONSE: 

Dated: April 11, 2012 BRIGGS AND MORGAN, P.A. 

s/Philip R. Schenkenberg 
Philip R. Schenkenbere - 
~ c o k  G. Knudson 
2200 JDS Center 
Minneapolis, Minnesota 55402 
(612) 977-8400 

Counsel for Sprint Communications 
Company L.P. 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE APPLICATION Docket No. TC11-087 
OF NATIVE AMERICAN TELECOM, LLC 
FOR A CERTIFICATE OF AUTHORITY TO 
PROVIDE LOCAL EXCHANGE SERVICE 
WITHIN THE STUDY AREA OF 
MIDSTATE COMMUNICATIONS, INC. 

AFFIDAVIT OF TOM REIMAN 
IN SUPPORT O F  NATIVE AMERICAN TELECOM, LLC'S 

MOTION FOR SUMMARY JUDGMENT 

STATE OF SOUTH DAKOTA) 
:SS 

COUNTY OF MINNEHAHA ) 

Tom Reiman, upon information and belief, and being first duly 

sworn upon his oath, declares as  follows: 

1. I make this Affidavit in Support of "Native American Telecom's 

Motion for Summary Judgment." 

2. I am one of the owners of Native American Telecom 

Enterprise. 

3. Native American Telecom Enterprise is a telecommunications 

development company with its principal place of business in South 

Dakota.. 

4. In 1997, the Crow Creek Sioux Tribal Council established the 

Crow Creek Sioux Tribe Utility Authority ("Tribal Utility Authority") for 

the purpose of planning and overseeing utility services on the 



Reservation and to promote the use of these services 'to improve the 

health and welfare of the residents." 

5. On October 28, 2008, the Tribal Utility Authority entered its 

Order Granting Approval to Provide Telecommunicatwns Service ("Approval 

Order"). 

6. Under this Approval Order, Native American Telecom, LLC 

("NAY) was "granted authority to provide telecommunications service on 

the . . . Reservation subject to the jurisdiction of the laws of the Crow 

Creek Sioux Tribe." 

Dated this 16th day of April, 2012. 

Tom ~ e y - 6  

Subscribed and sworn to before 
me this 16th day of April, 20 12. 

- ~ 

: ..notsery hf& : c -$ . . .  . .. : < ,: 
MieheHe HanMn 

. ~ . . uY  omission Expirss ufWf4 
' : . -My . co--is$6n Expires: 



CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy o f  AFFIDAVIT OF 

TOM REIMAN IN SUPPORT OF NATNE AMERICAN TELECOM, LLC'S 

MOTION FOR SUMMARY JUDGMENT w a s  delivered via electronic mail on 

this  1 6 ~  day o f  April, 2012, to  the  following parties: 

Service List (SDPUC TC 11-087) 

/s/  Scott R. Swier 
Scott R. Swier 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE APPLICATION Docket No. TC 11-087 
OF NATIVE AMERICAN TELECOM, LLC 
FOR A CERTIFICATE OF AUTHORITY TO 
PROVIDE LOCAL EXCHANGE SERVICE 
WITHIN THE STUDY AREA OF 
MIDSTATE COMMUNICATIONS, INC. 

DECLARATION OF JEFF HOLOUBEK 
IN SUPPORT OF NATM3 AMERICAN TELECOM, LLC'S 

MOTION FOR SUMMARY JUDGMENT 

STATE OF CALIFORNIA ) 
: SS 

COUNTY OF LOS ANGELES) 

Jeff Holoubek, upon information and belief, a n d  being first duly 

sworn upon his oath, declares as follows: 

1. I makes this Affidavit i n  Support  of "Native American 

Telecom's Motion for Summary Judgment." 

2. I serve as Native American Telecom, LLC's ("NAT") acting 

president. 

3. NAT's current  tariff with the FCC became effective on  August 

23, 201 1. In this tariff, NAT benchmarked its interstate switched access 

rate to that of Qwest/CentulyLink's access rate in South Dakota. 

4. NAT's Revised Application (filed with the  Commission on  

Janua ry  27, 20 12) a n d  incorporated Exhibits A-C contains t rue  a n d  

correct information. 



I DECLARE, upon information and belief, that the foregoing 

statements are true and correct. 

Dated this 16th day of April, 2012. 

/ s /  Jeff  Holoubek 
Jeff Holoubek 



CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy o f  DECLARATION OF 

JEFF HOLOUBEK IN SUPPORT OF NATlVE AMERICAN TELECOM, LLC'S 

MOTION FOR SUMMARY JUDGMENT was delivered via electronic mail o n  

this 16thday of April, 2012, t o  the following parties: 

Service List (SDPUC TC 11  -087) 

I s /  Scoff R. Swier 
Scott R. Swier 


