RECEIVED

JUND 7 2010 .
BEFORE THE PUBLIC UTILITIES COMMISSION  SOUTH DAKOTA PUBLIC
OF THE STATE OF SOUTH DAKOTA UTILITIES COMMISSION
IN THE MATTER OF THE COMPLAINT ) |
FILED BY SPRINT COMMUNICATIONS ) |
COMPANY, LP AGAINST NATIVE AMERICAN)  Docket No. TC10-026
TELECOM, LLC REGARDING ) :
TELECOMMUNICATIONS SERVICES )

CROW CREEK SIOUX TRIﬁE UTILITY AUTHORITY
MOTION TO DISMISS, OR, IN THE ALTERNATIVE, PETITION TO
INTERVENE

The Crow Creek Sioux Tribe Utility Authority (“CCSTUA™) hereby petitions the
Public Utility Commission (“Commission™) to dismiss Sprint’s Complaint, or, in the
alternative, for intcrvention in the above captioned proceeding pursuant to SDCL 1-26-
17.1 and ARSD §§ 20:10:01:15.02, 20:10:01:15.03 and 20:10:01:15.05. The CCSTUA
has jurisdiction over the matter raised by Sprint’s Complaint and therefore the Complaint
should be dismissed or, in the alternative, CCSTUA should be allowed to intervene
because it has a direct interest in this proceeding to the extent the Commission takes any
action that would usurp the jurisdiction and authority of the lCrow Creek Sioux Tribe and

the CCSTUA. In support of this Petition, the CCSTUA states the following:

1. Under the Cdllstituﬁon and By Laws of the C.mw Creek Sioux Tribe, the Tribal
Council is empowered and authorized to enact resolutions and ordinances governing the
management of all economic and educational affairs and enterprises on the Crow Creek
reservation.

2. The Crow Creek Tribe Utility Authority Ordinance was amended in September

1997 to establish the Crow Creek Tribe Utility Authority.  Under the Crow Creek Tribe




Utility Authority Plan of Operation, the stated purpose of the Crow Creek Tribe Utility
Authority is to “plan for, provide, and furnish utility services in ail areas of the Crow
Creek Sioux Reservation” (Section 3.A.1.).

3. On August 19, 2008, the Crow Creek Sioux Tribe adopted its Telecominunications
Plan To Further Business, Economic, Social aﬁd Educational Development on the Crow
Creek reservation, which, in part, provides for the introduction of a tribally-owned enﬁty
providing “advanced brpadband services through the establishment of 2 new competitive
local exchange carrier (“CLEC”) utilizing state-of-the-art advanced fixed wireless
technology on the reservation. The CLEC, Native American Telecom, LLC (*NAT"),
will initially provide broadband internet access to critical tribal government locations,
schools, and other educational or medical locations, and then will expand service to other
businesses apd residents on the reservation.” See Attachment A.

4,  On October 28, 2008, the CCSTUA issued an Order implementing the Tribal
Council’s directives in the Telecommunications Plan by approving NAT as a CLEC
operating within the exterior boundaries of the Crow Creek reservation, subject to the
jurisdiction and laws of the Crow Creck Sioux Tribe. See Attachment B.

5, InOctober 2009, NAT filed its tribal access tariff with the CCSTUA for long
distance traffic that originates in South Dakota, but terminates on the Crow Creck
reservation. NAT’s tribal access tariff mirrors the rates, terms, and conditions of its
access tarift filed with the Federal Communicatio_ns Commission (“FCC")'.1

6.  In October 2009, NAT commenced providing service en the Crow Creek

1 NAT does not charge intrastate access rates at the level charges by the ILECs,
but, instead, has established rates for all traffic that terminates on the Crow Creek
reservation that mirror its rates filed with the FCC.




reservation, subject to the jurisdiction and laws of the Crow Creek Sioux Tribe, including
the requirement to build-out and serve throughout the reservation.

7.  InFebroary 2010, the Crow Creek Sioux Tribe released a Nolice announcing that
NAT is fulfilling its obligations and responsibilities to the Tribe and its members by
providing basic telephone and advanced broadband services on the reservation, including
one of the first Tribal Internet Libraries in the U.S., providing free computer access and

Internet services to tribal members, See Aitachment C.

8. On March 26, 2010, NAT filed a Complaint with the CCSTUA, providing a copy
of Sprint’s stated dispute: “Sprint objects to the nature of certain traffic for which Cabs
Agents/Native American Telecom is billing access charges and Sprint disputes the
terminating charges in full. 1t is Sprint's position that traffic volumes associated with, but
not limited to; artificially stimulated usage, chat lines, free conferencing. and revenue
sharing are not subject to access charges. If you have any questions please call Julie
Walker at 913-762-6442 or email at julie.a.walker@sprint.com.”
9. Cn March 29,2010, CCSTUA issued an Order addressing' the issue raised by
Sprint’s dispute. See Attachment D, The CCSTUA stated, in part, that:
this Utility Authority finds Sprint’s non-payment of Native American Telecom —
Crow Creek’s access tariff charges to be a violation of the laws of the Crow Creck
Sioux Tribe. This finding applies to both the intrastate access services subject to
the tariff in effect at this Utility Authority and the interstate access services
subject to the tariff in effect at the FCC. To the extent Sprint believes that Native
American Telecom — Crow Creek’s access rates are unreasonable ot not
applicable, it should file a Complaint with this Utility Authority and not take

matters into its own hands by not paying for services provided by Native
American Telecom — Crow Creek,

10. Inhas come to the attention of the CCSTUA that Sprint continues to fail to




Fovopnize iha nriadiction of the Clow Digek Skt Tribe dnd this Hiilly Autbortiy abd

bas fled « Coniplaiat with the Cohmnission, which attéoijpts 16 lstip the withoniy of the

TCRTUA, which could have wide-sanging ramifications, and fweatens thecomity

Hebovgen state and fribal sthotities,

Ordés, ot - the alicrhative, COSTUA, fquestsifitorvention in fiis proteating.

Dated May 21, 2010.

Respecifilly submited,

Crind Clreek- Sl Tribe Viility Avthiarity
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oy Resgrvation




CERTIFICATE OF SERVICE

1 hereby certify that an original of the Petition To Dismiss, Or, In The Alternative,
Petition {o Intervention, dated May 21, 2010, filed in PUC Docket TC10-026 was served,
upon the PUC electronically, directed to the attention of:

Ms. Patty Van Gerpen

Execcutive Director

South Dakota Public Utilities Commission
500 East Capitol: Avenuc

Pierre, SD 57501

A copy was also sent by e-mail and/or US First Class mail to the following:

Tom Reiman, Registered Agent
Native American Telecom, L1.C
6710 E, Split Rock Circle

Sioux Falls, SD 57110

Kathryn E. Ford

Davenport Evans Hurwitz and Smith, LLP
206 West 14th St. P.O. Box 1030

Sioux Falls, SD 57104

Karen E. Cremer, Staff Attorney
S.D. Public Utilities Commission
500 East Capitol

Pierre, SD 57501

David Jacobson, Staff’ Analyst
S.D. Public Utilities Commission
500 East Capitol

Pierre, SD 57501

Darla Rogers, Attorney

Riter, Rogers, Wattier & Brown, LLP
319 South Coteau Street

Pierre, 8D 57501

Richard D. Coit

SD Telecommunications Association
PO Box 57

320 East Capitot Avenue

Pierre, SD 57501-0057




CROW CREEK SIOUX TRIBE

FORT THOMPSON, SOUTH DAKOTA 57339

Crow Creek Indian Reservation
Telecommunications Plan

To Further Business, Economic, Social, and Educational Development

August 19, 2008 — Fort Thompson, South Dakota. The Crow Creek Indian Reservation is
home to the Crow Creek Sioux Tribe which lies mostly in Buffalo County in South
Dakota. The Crow Creek reservation is the nation’s poorest Indian Reservation; more
than 97% of the 3,000 residents are unemployed, compared to the rest of American who
fret over a recession that has driven unemployment from 4% up to 6%,--and it’s been that

way for as long as anyone can remember,

With the poverty come staggering rates of homelessness, alcoholism, disease, drug abuse,

murders, svicide, infant mortahty, teen-age pregnancy and school dropouts.

To address thesc issues and more, the Crow Creek Indian Reservation has developed a
Telecommunications Plan for the establishment of a telecommunication infrastructure on
the reservation that will enable business, economic, social and educational development.

» The Crow Creek Sioux Tribe will supplement the wireless and wire line services
* available on the reservation with advanced broadband services through the
_establishment of a new competitive local exchange carrier (“CLEC”) utilizing

state-of-the-art advanced fixed wireless technology on the reservation. The '.

CLEC, Native American Telecom LLC, will initially provide broadband internet
access to critical tribal government locations, schools, and other educational ot
medical locations, and then will expand service to other Eusinesses and résidents
on the reservation.

i

P.O. BOX 50 ® TELEPHONE: (605) 245-2221 * FAX # 245-2470 ‘ @ .
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e The Crow Creek Sioux Tribe will use its telecommunications infrastructure to

attract new buginesses to generate economic development, employment
opportunities, and revenue. The tribe will teke advantage of its
telecommunications infrastructure to (i) develop ﬁrivate sector incentive
programs, such as the Minority Business Enterprise Program, (ii) take advantage
of its tribal soversignty in engaging in business, and (jii) apply for status as a
foreign tri:de zone. _

The Crow Creek Sioux Tribe will use its access to information and services to
position the tribe to take advantage of programs and services atmed at addressing
the sociy! ueeds of the reservation, Each year, the tribe will establish goals and
objectives, and programs aimed at achieving these goals and objectives, to
.address social and economic development issues, such poverty, medical needs,

unemplo) . ent, dependencies, and education.

The Crow Creck Sioux Tribe Chairman’s Office can be reached at 605-245-2221.




Crow Creek Sioux Tribe

Crow Creek Utility Anthority
In the Matter of 1
Native American Telecom, LLC _ }
Request To Provide Telecommunications  }
Service Within The Exterior Boundaries  }
of the Crow Creek Reservation J }

Order Granting Approval To Provide Telecommunications Service

Native American Telecom, LLC (“Native Telecom”) is heteby 1granted authority
to provide telecommunications service on the Crow Creek reservation.

Under the Constitition and By Laws of the Crow Creek Sioux ‘I'ribe, the Tribal
Council is empowered and authorized to enact resolutions and ordinances governing the
management of all economic and educational affairs and enterprises of the Tribe. The
Crow Creek Utility Authority Ordinance was amended in September 1997 to establish the
Crow Creek Utility Authority. Under the Crow Creek Utility Authority Plan of
Operation, the stated purpose of the Crow Creek Utility Authority is to “plan for, provide,
and furnish utility services in all areas of the Crow Creek Sioux Reservation” {Section
3.A.1).

Native Telecom proposes to: (i) provide basic telephone and advanced broadband
services, which are “utx]ity services” essential to the health and welfare of the tribe; and
{if) provide these services in “all areas of the Crow Creek Sioux Reservation,”
Furthermore, Native Telecom Proposes to provide basic telephone service, consistent
with the federal universal service requirements of 47 U.8.C. § 214(e) and the rules of the
Federal Communications Commission (“FCC”). In addition, Native Telecom cominits
to work with the Crow Creek Sioux Tribe to identify and pursue economic development
opportunities and make basic telephone and advanced broadband services readily
available and affordable to residents of the reservation.

The Crow Creek Utility Authority concludes that Native Telecom’s proposal to
provide basic telephone and advanced broadband services on the reservation is consistent
with the “Crow Creek Indian Reservation Telecommunications Plan To Further Business,
Economic, Social, and Educational Development” on. the reservation.” Based upon

! This approval is akin to competitive local exchange carrier (CLEC) approval
?rovided to cartiers outside of reservations,

On August 19, 2008, the Crow Creek Sioux Tribe released ity
Telecommunications Plan To Further Business, Economic, Social, and Educational
Development on the reservation.




Native Telecom’s proposal and commitments, Native Telecom is hereby granted

authority to provide telecommunications services on the Crow Creek Reservation sebject

to the jurisdiction of the laws of the Crow Creek Sioux Tribe.

Dated: October 28, 2008

Brandon Sgzue
Crow Creek Tribal Chajrman




CROW CREEK SI0UX TRIBE
FORT THOMPSONR, BOUTH DAKCTA 57330

Crow Creek Sloux Tribe Lavaches New
Tribally Cwoed Telephone and Advanted Brondband
Telecomyrmaicniions Bystem

Febroary 8, 261 Fort Thompsen, South Dakots.  The Crow Creck Stoux Teibe has
lanrhed one of the Hust new inibaliy-ovwned wiephone systems in the United Statgs,
pavieg the way Sor muth-nocded Tasimuss, eoonomic, covial and sdusational dovclopment
o the Crow Cresh reservation. fa &tgawm'&et 09, Native Asvorivan Tedsen - Crow
Croek, u sribally owned local exchangs sarvier providing wicphone sud advenogd
bepadband service o the Crow Cresk ressrvative, immchod serviex o mi‘é#&s’éai firieh

Bukness vustomers.  Brandon S, Chainman o8 e Crow Crenk Soux Tribe, simed:

*The Croe Creek Sloox Tribe i & sovercign Natton thet hes endured #s shamwe of
heariache snd challenges, Bl 11 is slso & Tobe with mucl mikls that bas
porsevessd over the vemrs with the Will of ¢ warrior Mation intent oo righting o
nsgoss of the past und gresent.  We soust take our deytingy inte our own hands,
wlich wie have done with Ge astablishawnt of Mative Amacdcon Tebom ~ Crow
Creek, o now witally owned wiepbone and heoadbond servios provider, Naties
Amwrican Tebevom— Crow Orovk, however, is not jast wsoreive provider, (ke
novetritmtly-cwned service providers, but s simotured to sorve the sepds of the
Trihe aned lx people by providiag jubs, oppiatunities for veonontic developmand, .
and affordebie socess 10 eroontisl servicss, ke the Tnternet, that s necessary for
seif-sufficioncy, prosperity, and tibal indopondense ™

The deployment of an advenced broadbond network o Gie resmyvation by Nuthie
Asmevions Tolotom - Srow Tk has embled e Tdbe 1o persie now sustomic
developrment opporianities, such ss the soently sonnunced EcoTech Fuels waste project.
Acpopding to Brandon Smiee, “The Tithe's plana for o foel pradustion plam were made

Bk SO 60 = TELEPHONE: (508] 245-2221 « FAX 8! {306} 3452470




CROW CREEK SIOUX TRIBE
FORT THOMPSON, SOUTH DARDTA 57538

possitde, i part, by the fribal infrastriciure ou the mesrvation, such ss the auw advanced
benadband oleronurunications aeiwork deployed by Nashee Ameorivan Telecom ~ Crivy
Crosk.

' Vige Chabrows, Rendy Shislts, Torther stated:

e shslh g for tudius Country, sug large stop for the Craw Crock Slouy
Mattor. The eponiance of ﬂk’f&ﬁhaﬁt?ﬁg W spvtenprise on the Cronw Creek
wsareation novds o be considemd in Hght of the poor economice md ancidl
sonduions that existe on (e resgrvation.  Nattes Ameriesn Toecom - Crow
Crooks will cof onfy §ift up and provide hope and oppantunities for our peapls, b
will hopofilly serve 8 o exumple for all of Indien Cowney”

Cross Crodo Houstng Anthoriyy Excoutive Divecter Joe Swnm 11 figled

“t will defisitely benofit sur people. At Housing, we sre bs the provsss of
developing & wab site that will keep our residents nformed of things thaet are
going on with the reservation,  With Nadive American Telecom ~Crow Creok’s
inftiatives to previde residents having Indornet socess and: educate people o the
value of this zervice, wo hove much hope for the futary, I's good that the Teibe
hsss tade the steps Roossssry (o move forweed with this techmplogy.™

- Poser Longkoek, Tepe of Life Construction Supsrviser, who i sl effilisted with Can
Doy, ated:

sedern wchmmg;m. sEm* P avs;ié:ahia dmﬁmm This w_zi,& g»i e w, o spm*&
with the owtzide workd sud it will mabe dings sasior Be S residenss ofthe Crow
Cruek Rescrvation. Haviog internet socess avallable will forther owe people i
thelr shilisy 8 leam ™

Lrow Tresk Ambuluvse Divestor Lasey Biatas smphasized:

“Wow, is this ovrmet fat. We are sble w dovwnload informstion guickly ang
sasily. Meny of e residetits of e Crow Crisk Reservation do not have
cmnputers or e kaovw-how to seonss thie Toterml, but pow with the Internet
Libeary opee i the residonts of Crow Cresk they bave s plsce to go and fearn
abioiit the Tbgrnet and compittess, Mative Ameriser Telesam<Crow Cragk
undersiands our people and sur necdy, a5 is working to belp ws thicegh
education, ressurces snd emposwvermaent.

RO, BN B0« TELERHONE: {&9&?‘2@5&52& = FRY #; (B8} P45-247




CROW CREBK SIOUX TRIBE
FORT THOMPSOR, SOUTH DABGTA 57338

The Tribe hos been dittgeuily workisg with Native Anciican Telecom Enerprize, LLC
CBATE™, a wlesopupunications servibe snd evonomic devetopment compauy, 40 {i)
eerslivier and opeeate the wircless hroadband aetwork on e restrvation wiey sdvancad
WiMAX &g:chmiﬁgy; (i) sitraet nonwpanics w boewte o (e roservaiion ed fake
advsniage of the capebitities of the yew brosdbend retwork, (1) work with teibal
sisbery to ¢nablish sow hnbmet-based Bustnossos on tie reservation, taking adventage
of 1 capabiliies of e sow bosdbund setwolky wid (v tanblish s state-od-thean
Internet §Libory, providing frow consputer and fueme: aocess 1o wibal members, In
Septersher 2009, after monibs of swork, Native Amerivan Teleoons ~ Crow Creek
commence operitions by providing beveliind sid foval iddephone service to residontial
and tribal locaifons on the resarvation. Avsprding 1o Gene Welondy, Chief Bxeoudive
Offfcer of NATE, “Aflor mong. e see year of working elosehy with Crow Croek Sowe
wibal offcinisond oliwe seibal members, # v very mlisfeing to sce our eslicoties viston
for the Teihe come o Buigon. We have eutablished au oierprive, not just 2 sorvies
provider, that §s building a foundation for the fatues o fho Tribe” |

“This motwanek will support high-speod broudbund dorvives, voice service, datn snd Intoraes

seoess, and maltimedia. Most sigaificantly, anconting 0 Yo Beimn, Paosident of

neaiesy 1o tribad menthass. Por over ons your, the Tribe hus been plansing and putting i
phace the wegsssary infrastrachune for the Jaternet Lty sod now o of the haed work
an dedioation of many Tribol mewbars lovolved in thiy project hog come topether ina
wnigeedy Tribal way with the Crow Useek Yes W Can Foundstion, 3 non-profit
organization m&yﬁ;&ibie. for rasnaging the fnterast Library

“Pativy American Telocom ~ Crow Oroek s using WibdA X ieedsology oporting in the

3,63 {3HZ Doensed spoctiomn providisg wrvies o resideminl, semad business, hoepitality

£O. BOK 66 « TELEPHOME: {5057 265-2221 » FAX ¥ {505} 245-8470




CROW CREEK SIOUX TRIBE
FORT THOMPSON, SOUTH DAKOTA 6733

pnet public safbry”, sucosding 1o Benjamin Marteile, Chief Operatiog Officer of WinePree
Communications, e, ("W F{I‘.’}. WEC wag selstiod by Matve Ameecen Telsomm -
Crow Cregk o b wirshas tuboy fiem vespomible fpe £ &1 (Hinginesr, Furnioh sod
Instedty on the reservation baved op the company’s vast teelmideal and operationsl
experienve in rursd deployments, WiMAK (Worldwide Interoperbility for Micrownva
Accest) i 2 Beoadband Wircless Accrss techaology based on the (REE 802,16 sandard
thist enobles the delivery of high-sposd porsonst, Mesincss and srterpriss olnss browdbisd
gervicesdo subseribers aaytime, smywions, Theough i v of sdvaneed milouma and
radin techoology with OFDMY OFMA Oathogesal Froguaswy Division Multiploning),
Nathve American Telboom - Crow Crock b gble 1w doliver wireloss B (Infornet Protiesd)
velce and duts communications, WIMAX wis selécied becabse this 403 sechaology
offurs foxible, soatobls s ecoomically viable slutions thatase key components 1o
deploying in vest rured auvisongments, such-as the Crow Ureek reservation.

“The Cronw Creek Slous Tribe Chalrman’s Offine cop be reacied &t é‘ai}‘? 28200 B
WMath HrandongiNativesmericanTelzenm.can,

Native Amserican Teleooms Enterpriss, LLC can be wa«:h@ﬁ af &05-3THE0TE T Maik:
wn@nativesmcricanteicoom cony Web siter wwnmmmﬁmmﬁﬁmm_ﬂm

Witeleor Cormunicutions, e, con be reached at (A2} 473-5800; E-Maily
benagictlofwii-us.com; Web site: www,wirgdseoonmunieation som.

PO, BOX 50 « TELEPHONE: (B05]'245-222¢ » FAX #; (508) 265-2470




Crow Creek Sioux Tribe Utility Authority
P.O. BOX 497
Fort Thompson, SD 57339-0497
605-245-2544 Telephone
605-245-2752 Facsimile

Order

Before the Crow Creek Sioux Tribe Uility Authority (“Utility Authiority™) is a Complaint
filed by Native American Telecom, LLC (“Native American Telecom — Crow Creek”) secking
enforcement of its Access Service Tariff, filed with the Utility Authority and in éffect as of
September 1, 2009. Native American Telecom — Crow Creek contends that Sprint is not paying
for services rendered on the Crow Creek reservation, In particalar, Native American Telecom -
Crow Creek states that Sprint has provided the following response fo its recent access services

invoice:!

“Sprint objects to the nature of certain traffic for which Cabs Agents/Native American Telecom
is billing access charges and 5print disputes the terminating charges in full, It is Sprint's position
that traffic volumes associated with, but not limited to; artificially stimulated usage, chat lines,
free conferencing, and revenue sharing are not subject to access charges. If you have any
guestions please call Julie Walker at 913-762-6442 or email at julie.a.walker@sprint.com,

On March 26, 2010, Native American Telecom — Crow Creck provided this Utility
Aﬁthority with a copy of the billing dispute by Sprint. While normally this Utility Authority
would not intervene in a billing dispute that involves factual issues to be addressed by the
parties, this situation involves a legal issue that requires the intervention of the Utitity Authority.
By taking the position the termination of traffic by Native American Telecorn — Crow Creek on

the reservation is “not subject to access charges,” even though Native American Telecom — Crow

3

| Eﬂlail from Candice ‘Clark, billing agent of Native American Telecom — Crow Creek, to
Gene DeJordy, CEO of Native American Telecom — Crow Creek. ‘

1

-




Creck has a lawful tariff in effect at the Utility Authority, Sprint appeats to be challenging the
jurisdiction and laws of the Croﬁ‘ Cteek Sioux Nation and this Utility Authority.

Sprint’s self-help in refusing (o pay Native American Telecom — Crow Creek’s tariffed
rates violates the “filed rate doctrine,” which require all customers, such.as Sprint, who avail
themselves of tariffed services, to pay the rates contained in effective tariffs. The filed rate
doctrine, aiso known as the filed tariff docttine, is a common law construg;t that driginated in
judicial and regulatory interpretations of the Interstate Commerce Act, and was later applied to
the Communications Act of 1934, as amended. It has been applied consistently to a variety of
regulated industries for almost a century. The filed rate doctrine stands fof the principle that a
validly filed tariff has the force of law, and may not be challenged in the courts for
unreasonableness, except upon direct revicw of an agency’s endorsement of the: rale.? This
Utility Authority looks to common law practices to guide its decisions and be precedent for
future actions..

The FCC has reaffirmed the filed raie doctrine in its CLEC decess Charge Order and
expressly applied it to access charges, like those imposed by Native American Telecom — Crow
Creek through its tariff in effect with the Utility Authority. The FCC stated “[tlariffs require
IXCs to pay the published ratc for tariffed CLEC access services, absent an agreement to the

contrary or a finding by the Commission that the rate is urreasonable.™

2 bg Mazslm Industries, U.S. v. Primary Steel, Inc., 4971.8. 116, 117 (1990); Telecom

International America, Ltd. v. AT&Y Corp., 67 F. Supp. 2d 189,216-17 (SD.N.Y.1999);, MCI
Telecommunications Corp. v. Dominican Communications Corp., 984 F . Supp. 185, 189
(S.DN.Y.1997).

3 CLEC Access Charge Order, 16 FCC Red 9923 428, It should be noted that Native
American Telecom — Crow Creek’s intrastate tariffed rates mirror its interstate tariffed ratcs,
which are based upon the interstate access rates of Mldqtate Communications, who is the
incumbent local exchange carrier.
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The filed rate doctrine is motivated by two principles: (1) it prevents carriers from
engaging in price discrimination between ratepayers; and (2) it preserves the exclusive role of
authorities in approving “reasonable” rates for telecommunications services by keeping courts
out of the rate-making'process.‘ Thus, if a carrier acquires servlces-under a filed tariff, only the
rate contained in the tariff for that service would apply. The filed rate docirine is applied stricily,
and it requires a party that receives tariffed services to pay the filed rates, even if that party is
dissatisfied with the rates or alleges fraud. Rather, a party seeking to challenge a tariffed rate
must pay the rate in the tariff and then file a complaint with this Utility Authority challenging the
rate. Sprint’s has not filed a complaint with this Utility Authority and its self-help actions could
jeopardize the ability of a carrier, like Native American Telecom — Crow Creek, to serve the
essential telecommunications needs of fhe residents of the Crvow Creek reservation. In fact, this
Utility Authority takes notice that Native American Telecom — Crow Creek commenced
providing essential telecomnmunications services, including local exchange telephone service and
high-speed broadbzm& service, to residents of the Crow Creek reservation pursuant to an Order
Granting Approval To Provide Telecommunications Service by this Utility Authority on QOctober
28, 2008. Itis also a matter of public record that Native American Telecmﬁ — Crow Creek has
commenced offering new and critically needed services on the reservation.?

In approving Native American Telecom — Crow Creek’s provision of service on the
reservation, the Utility Authonity réli.ed on Native American Telecom —~ Crow Creek’s

commitments to:

+ Marcus v. AT&T Corp., 138 F.3d 46, 58 (2nd Cir. 1998).
> See Crow Creek Sioux Tribe Notice dated February 8, 2010, Crow Creek Sioux Tribe
Latinches New Tribally Owned Telephone and Advanced Broadband Telecommunications

Syster.
’ X 91




“provide basic telephone and advanced broadband services . . . essential to the

health and welfare of the tribe;”

“provide these services in “all areas of the Crow Creek Sioux Reservation;”

“provide basic telephone service, consistent with the federal universal service

requirements of 47 C.F.R. § 214(c) and the rles of the Federal Communications

Commussion (“FCC™);” and

{iv)  “make basic telephone and advanced broadhand services readily available and

affordable to residents of the reservation.”
Order Granting Approval To Provide Telecomﬁmnican‘ons Service at page 1. The Crow Creek
reservation is a rural, high-cost service urea. Access service revenue has historically been a
critically important source of revenue for rural carriers, like Native American Telecom — Crow
Creek, to support operations. Native American Tclecom — Crow Creek’s commitments, which
are now obligaﬁoﬁ.s, are significant and justify its access service tariff for the termination of
traffic, including conference calling traffic, on the Crow Creek reservation. If carriers, like
Sprint, are able to take self-help actions and not pay for services rendered subject to a lawful
tariff, it would not only put at risk the: continued operation of carriers like Native American
Telecom — Crow Creek, but would also put at risk the services relied upon by, and in some cases
essential to the health and safety of, consumers.

For the foregoing reasons, this Utility Authority finds Sprint’s non-payment of Native
American Telecom — Crow Creek’s access tariff charges to be a violation of the laws of the
Crow Creek Sioux Tribe. This finding applies to both the intrastate access services subject to the
tariff in effect at this Utility Authority and the interstate access services subject to the tariff in

effect at the FCC. To the extent Sprint believes that Native American Telecom — Crow Creek’s
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eviess rakes e unreasanable o not applicelle, it shonfd file.« Conmplaintwith tils Utility
Aunthority and nof-take suatters intorits o harids by siot payingforservices provided by Nutive

Armerican Telegon - Crow Crook

Diated: March 29, 2010

e Fribie Gty authanily

Ean
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