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INTRODUCTION 

Sprint Communications Company L.P. ("Sprint") submits this memorandum in 

opposition to Native American Telecom, LLC's ("NAT") Motion for a Protective Order. 

Not only are NAT's underlying motions to stay and dismiss premised upon a tribal court 

action that the United States District Court has stayed, but NAT utterly fails to establish 

that it is entitled to a protective order. Sprint is entitled to timely and complete answers 

to its discovery so that it may pursue its claim against NAT. There is no cause for delay. 

FACTS 

On May 5, 2010, Sprint filed its Amended Complaint, instituting this action 

against NAT. Since that time, actions have been begun in both Crow Creek Sioux Tribal 

Court, instituted by NAT, and federal court, instituted by Sprint. With the federal district 

court's Order enjoining NAT's tribal court action, however, the action in tribal court has 

effectively ended. 



With the end of the tribal court action, NAT's motion to dismiss, filed June 6,  

2010, and NAT's motion for a stay, filed July 29, 2010, have been rendered moot. As 

such, NAT can no longer use the tribal court action as a delay tactic. In order to advance 

its claims before the Commission, on January 31, 2010, Sprint served NAT with 

interrogatories and document requests. Four days before NAT was to serve its answers to 

the discovery, NAT refused to meet its deadline. Knudson Aff. Ex. 1. In an effort to 

resolve NAT's dispute, Sprint offered NAT one extra week in which to reply to Sprint's 

discovery. Knudson Aff. Ex. 2. NAT's response to this offer was to file its motion for a 

protective order. 

ARGUMENT 

NAT's motion must be denied. NAT fails to demonstrate it is entitled to a 

protective order. Furthermore, the basis for NAT's underlying motions is moot. 

A. Standards for a Protective Order 

S.D.C.L. § 15-6-26(b)(l)' establishes the general scope and limits of discovery. 

The rule states: 

Parties may obtain discovery regarding any matter, not privileged, which is 
relevant to the subject matter involved in the pending action .... It is not 
ground for objection that the information sought will be inadmissible at the 
trial if the information sought appears reasonably calculated to lead to the 
discovery of admissible evidence. 

It is settled law that "[all1 relevant matters are discoverable unless privileged." Kaarup v. 

St. Paul Fire & Marine Ins., 436 N.W.2d 17, 20 (S.D. 1989). As the information sought 

I This Rule is applicable to Commission proceedings by way of S.D. Admin. R. 
20:10:01:01.02. 



by Sprint is clearly relevant, NAT's motion is merely one of timing - an item not I 
recognized by the South Dakota Rules. I, 

S.D.C.L. 15-6-26(c) requires that a party seeking a protective order must 1 
establish good cause: 

for good cause shown, the court in which the action is pending, on matters 
relating to a deposition, interrogatories, or other discovery, or alternatively, 
the court in the circuit where the deposition is to be taken may make any 
order which justice requires to protect a party or person from annoyance, 
embarrassment, oppression, or undue burden or expense. 

NAT's motion fails to meet this standard. . 

The South Dakota courts look to their federal counterparts when considering the I 
discovery disputes. See Williams v. Carr, 84 S.D. 102, 104, 167 N.W.2d 774,775 (1969) 

(noting the similarities between South Dakota and Federal Rules of Civil Procedure). As 

such, South Dakota state and federal courts require that a court may grant a protective 1 
order only upon a showing of good cause by the moving party. General Dynamics Corp. I 

I 
v. Selb Mfg. Co., 481 F.2d 1204, 1212 (8th Cir. 1973). The movant must articulate "a I 
particular and specific demonstration of fact, as distinguished from stereotyped and I' 
conclusory statements." Id. (additional citation and quotation marks omitted). In this 

case, NAT has not, and cannot, demonstrate good cause as to why it should be relieved of I 
i 

its obligation to answer Sprint's discovery. I 
B. The enioined tribal court action is not good cause for delav ! 
NAT's motion is premised on a tribal court action that has been enjoined by the 

South Dakota federal district court. See NAT's Motion for a Protective Order 7 3 

("NAT's 'Motion to Stay' requests that this matter be stayed until the lawsuit now being 



I 
i' ' 
i 
I 

i 
prosecuted by Native American Telecom against Sprint Communications Company, L.P. 1 

! 
1 ("Sprint") in Crow Creek Sioux Tribe - Tribal Court is concluded."). As there is no 

i 
I 

lawsuit "now being prosecuted" in tribal court, NAT is not entitled to a protective order. 

As the tribal court action is no longer a factor, NAT's underlying motion to 

dismiss and motion for a delay are rendered moot, as are NAT's contentions that 
I I 
I 
I 

answering Sprint's discovery is an undue expense. When considering NAT's motions, 1 
the Commission Staff determined that NAT's motion to dismiss should be denied. The 

~ 
I 

Commission Staff found merit in NAT's motion to dismiss & until the question of ~ 
jurisdiction had been resolved. See Staff Brief at 3. That question has been answered. 

Therefore, NAT's motion to dismiss and motion for a stay have been rendered moot. 

These pending motions are not enough to establish "good cause" such that Sprint's 
! 

efforts to pursue its action against NAT should be delayed. 

CONCLUSION 

NAT's motion for a protective order should be denied. NAT has failed to 

establish good cause such that it should be relieved of its obligation to answer Sprint's ~ 
discovery. Any outstanding issues regarding the tribal court action have been resolved by 

the South Dakota federal district court. As such, it is time to move forward before the 

Commission. 
! 

I 

! 

I , .  

I , I ' 1052  
I 
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AFFIDAVIT OF SCOTT G. KNUDSON 

COUNTY OF HENNEPIN ) 
) S.S. 

STATE OF MINNESOTA ) 

Scott G. Knudson, being duly sworn, states under oath as follows: 

1. My name is Scott G. Knudson. I am an attorney licensed to practice in 

Minnesota and representing the Complainant, Sprint Communications Company, L.P. 

("Sprint"), in this action. I provide this affidavit in support of Sprint's Memorandum in 

Opposition to NAT's Motion for a Protective Order. 

2. Exhibit 1 is an e-mail dated February 26,201 1 received from Scott Swier in 

which NAT, for the first time, indicated that it was refusing to meet its discovery 

obligations. 

3. Exhibit 2 is a letter dated March 1, 2011 to Scott Swier outlining Sprint's 

position regarding his February 26,201 1 email. 

This concludes my affidavit. 



By: 
Scott G. h u d s o n  

Subscribed and sworn to before 
me this *aY of March, 20 1 1. 

? lv& 1 &,* 
~ b t a r ~  ~ d b l i c  



From: 
To: Swenson. Brooke 
CE: Ko&aLmE 
Subjea. RE: Sprint v. NAT, TC10-026 
Date. Saturday, Februaly 26,2011 9:35:19 AM 

Brooke: 

Thank you for forwarding these discovery documents in the SDPUC case. 

Because of the pending federal court preliminary injunction, our client's will not have these 
discovery documents completed within t h i r t y  days. 

Also, because NA& Motion to Stay is currentiy..pending, I donot believe my client would be 
ordered to complete these discovery documents until the Motion to Stay is decided by the 
SDPUC. 

. . .  . . . :  
Can we agree to hold these discovery documents "in abeyance" until the SDPUC rules on 
NAT's Motion to Stay? 

Thank you for this consideration. 

Scott 

Scott R. Swier 
Swier Law Office, Prof. LLC 
133 N. Main Street 
P.O. Box 256 
Avon, SD 57315 
Telephone: (605) 286-3218 
Facsimile: (605) 286-3219 

I .aw com 
m.SwierLaw.com 

This message is being sent by or on behalf of Swier Law Office, Prof. LLC. It is intended 
exclusively for the individual or entity to which it is addressed. This communication may 
contain information that is proprietary, attorney-client privileged, confidential, or otherwise 
legally exempt from disclosure. If you are not the named addressee, you are not authorized to 
read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by telephone at (605) 286-3218 or by 
reply transmission by e-mail, and delete all copies of the message. 

- -. -. - - - Original Message -------- 
Subject: Sprint v. NAT, TC10-026 
From: "Swenson, Brooke" <-> 
Date: Mon, January 31, 2011 3:28 pm 
To: "- <sscottOswlerlaw.> 
Cc: "Knudson, Scott" <SKnudso-> 

I Mr. Swier, 

EXHIBIT 1 
t 



Please review and respond to  the attached. 

Regards, 

Brooke Swenson 

Brooke C. Swenson 
Associate 

Briggs and Morgan, P.A. 
Direct 612.977.8855 
Fax 612.977.8650 
~ s o n ~ b r l o s z u u n  
2200 105 Center 1 80 South 8th Street Minneapolis, MN 55402 

CONFIDENTIALIN NOTICE: The information contained in this e-mail 
communication and any attached documentation may be privileged, 
confidential or otherwise protected from disciosure and is 
intended only for the use of the designated recipient(s). It 
is not intended for transmission to, or receipt by, any unauthorized 
person. The use, distribution, transmittal or re-transmittal by 
an unintended recipient of this communication is strictly 
prohibited without our express approval in writing or by e-mail. 
I f  you are not the intended recipient of this e-mail, please delete 
it from your system without copying it and notify the above sender 
so that our e-mail address may be corrected. Receipt by anyone other 
than the intended recipient is not a waiver of any attorney-client 
or work-product privilege. 

This emaii has been scanned for ail viruses by the MessageLabs SkyScan 
service. ( h t t o : l l w w w , m e s s a a e l a b s . c o m )  

This ernail has been scanned for all viruses by the MessageLabs SkyScan 
service. (http://www.messagelabs.corn) 



March 2,2011 

B R I (;; G S 

Brooke C. Swenson 
(612) 977-8855 

bswenson@briggs.com 

22ODIDS Center 
80 South 8th Street 
M~nneapolir MN 55402.2157 

VIA E-MAZL AND U.S. MAIL 

telh17977 R4MI 

Scott R. Swier 
Swier Law Firm, Prof. LLC 
133 N. Main Street 
PO Box 256 
Avon, SD 573 15 

Re: Sprint v. NAT, TC10-026 

Dear Scott: 

We write in response to your email correspondence of Saturday, ~ e b r u a i 2 6  (attached). 
Because Sprint's discovery was validly sanred within the rules of the SD PUC, we will not agree 
to hold the discovery documents in abeyance. 

Sprint served NAT with discovery on January 31, 2010. Pursuant to S.D.C.L. 55 15-6- 
33(a) and 15-6-34, applicable to this proceeding through S.D. Admin. R. 20:10:01:01.02 and 
20:10:01:22.01, NAT's responses are due today, March 2, 2011. It was not until Saturday, 
February 26, four days before NAT's deadline, that you notified us that NAT was refusing to 
meet its deadline. If NAT believed that its own pending motion in federal court (which is 
unrelated to the pending SD PUC action) would impact its ability to comply with its discovery 
deadlines, NAT could have supplied us, and the SD PUC, with additional notice. 

The motion to dismiss pending before the SD PUC does not alter your obligations. There 
is no rule in South Dakota, administrative, civil or otherwise, that holds discovery in abeyance 
pending a motion to dismiss. In fact, S.D.C.L. 8 15-6-26(d) provides that: 

Unless the court upon motion, for the convenience of parties and witnesses and in 
the interests of justice, orders otherwise, methods of discovery may be used in any 
sequence and the fact that a party is conducting discovery, whether by deposition 
or otherwise, shall not operate to delay any other party's discovery. 

This rule is clear. NAT must seek affirmative relief from the PUC in order to be relieved of its 
obligation to respond timely to Sprint's discovery requests. The motion to dismiss will not be 
heard by the PUC until April. There is no good reason to forestall the development of each 
parties' case before the SD PUC. 

Brigg~andMorgahpmfeulonai Arrotiation 
Minneapolis I St.Paul I wwwbriggrcom 

Member-Lcx Mundl,aGlobai&roclationof independent Law Rrmr 

EXHIBIT 2 

1 



B R I G G S  A N D  M O R G A N  

Scott R. Swier 
March 2,201 1 
Page 2 

In an attempt to obtain timely and complete responses to its discovery, Sprint is willing to 
offer a one week extension of NAT's obligations to respond to Sprint's discovery requests. If 
Sprint does not receive timely and complete responses from NAT by Wednesday, March 9, 
please consider this Sprint's attempt to confer in good faith under S.D.C.L. $ 15-6-37(a)(2). 

Very truly yours, 


