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INTHE W
UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT

)
UNITED STATES TELECOM ASSOCIATION, )
)
Petitioner, )
)
V. ) NO. 00-1428
)
FEDERAL COMMUNICATIONS COMMISSION )
and UNITED STATES OF AMERICA, )
)
Respondents. )
)
MOTION TO INTERVENE

Pursuant to Section 402 of the Communications Act of 1934 (U.S.C. § 402), 28 U.S.C. §
2348, and Rule 15(d) of the Federal Rules of Appellate Procedure, the National Association for
Regulatory Utility Commissioners (“NARUC”) respectfully moves for leave to intervene in the

above-captioned matter.

Petitioners seek review of the Declaratory Ruling issued by the Federal Communications
Commission (“FCC”) In the Matter of Federal State Joint Board on Universal Service; Western
Wireless Corporation Petition for Preemption of an Order of the South Dakota Public Utilities

Commission, CC Docket No. 96-45, FCC 00-248 (rel August 10, 2000).

That Declaratory Ruling is squarely based upon, and inconsistent with, Section 253 of the

Telecommunications Act of 1996, 47 U.S.C.A. § 253 (1996). That section requires, inter alia,



the FCC to preempt State regulations that may have the effect of prohibiting the ability of any
provider to provide telecommunications services. The FCC’s scope of authority to preempt is
limited, however, to only “to the extent necessary to correct such violation or inconsistency.”
Moreover, the FCC is only entitled to preempt after providing a notice and an opportunity for
comment on the specific state regulation at issue. In the order on appeal, the FCC issued an
order (1) acknowledging the request had been mooted by a state court decision (pending State

Supreme Court review) and (2) essentially stating it would preempt if the State Supreme Court

reversed on appeal.

NARUC is a quasi-governmental nonprofit organization founded in 1889. Its membership
includes those governmental bodies of the fifty States, the District of Columbia, Puerto Rico, and
the Virgin Islands, engaged in the regulation of carriers and utilities. NARUC's mission is to
improve the quality and effectiveness of public utility regulation in America. More specifically,
NARUC is composed of the State officials charged with the duty of regulating the
telecommunications common carriers within their respective borders. As such, they have the
obligation to assure that such telecommunications services and facilities as may be required by the
public convenience and necessity are established, and that service is furnished at rates that are just

and reasonable.

NARUC's responsibilities are nationwide and involve a broad spectrum of regulatory problems
and responsibilities unique to it as an organization. In statutory language of the Congress, NARUC is
"the national organization of the State commissions" responsible for economic and safety regulation of
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the intrastate operation of carriers and utilities. See, 47 US.CA. § 410(c)(1971). Moreover, Federal
courts have recognized that the NARUC is a proper party to represent the collective interest of the State
regulatory commissions. See, for example, United States of America v. Southern Motor Carrier Rate
Conference, et al., 467 F.Supp. 471 (N.D. Ga. 1979), aff. 672 F.2d 469 (5th Cir. Unit "B" 1982); aff. en
banc, 702 F.2d 532 (5th Cir. Unit "B" 1983, rev'd, 471 U.S. 48 (1985). See also Indianapolis Power
and Light Co. v. Interstate Commerce Commission, 587 F.2d 1098 (7th Cir. 1982); Washington

Utilities and Transportation Commission v. FCC, 513 F.2d 1142 (9th Cir. 1976).

This recent expansive use of Section 253 to essentially issue a generic advisory opinion
preemptive of State action has obvious and important implications for NARUC’s members. Our
member’s interests would be affected by a decision of this Court to enjoin, set aside or amend the
Declaratory Ruling. Accordingly NARUC respectfully requests that this Court grant it leave to

intervene in the above-captioned matter. Res

National Association of
Regulatory Utility Commissioners

1101 Vermont Ave, Suite 200
Washington, D.C. 20005

Phone: (202) 898-2200
Fax: (202) 898-2213
E-Mail: jramsay(@naruc.org

DATED: November 1, 2000



IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

)
UNITED STATES TELECOM ASSOCIATION, )
)
Petitioner, )
)

V. ) NO. 00-1428
).
FEDERAL COMMUNICATIONS - )
COMMISSION and UNITED STATES )
OF AMERICA, )
)
Respondents. )
)

CERTIFICATE OF SERVICE

I, James Bradford Ramsay, certify that a copy of the foregoing has been furnished by

U.S. Mail this 1st day of November 2000, to the persons listed below:

Chairman William Kennard

Federal Communications Commission
445 Twelfth Street, SW

The Portals, Room 8-B201
Washington, DC 20554

Commissioner Harold Furchtgott-Roth
Federal Communications Commission
445 Twelfth Street, SW

The Portals, Room 8-A302
Washington, DC 20554

Commissioner Gloria Tristani

Federal Communications Commission
445 Twelfth Street, SW

The Portals, Room 8-C302
Washington, DC 20554

Commissioner Susan Ness

Federal Communications Commission
445 Twelfth Street, SW

The Portals, Room 8-B115
Washington, DC 20554

Commissioner Michael Powell
Federal Communications Commission
445 Twelfth Street, SW

The Portals, Room 8-A204
Washington, DC 20554

Dorothy Attwood, Chief, Common Carrier Bureau

Federal Communications Commission
445 Twelfth Street, SW

The Portals, Room 5-C450
Washington, DC 20554

Andrew S. Fishel

Federal Communications Commission
445 Twelfth Street, SW

The Portals, Room 1-C152
Washington, DC 20554

Christopher Wright, General Counsel
Federal Communications Commission
445 Twelfth Street, SW

The Portals, Room 8C-755
Washington, DC 20554



John Ingle (Counsel for Respondents)
Federal Communications Commission
445 Twelfth Street, SW

The Portals, Room 8C-755
Washington, DC 20554

Joel Marcus (Counsel for Respondents)
Federal Communications Commission
445 Twelfth Street, SW

The Portals, Room 8-A816
Washington, DC 20554

Honorable Janet Reno (Counsel for Respondents)
U.S. Dept. of Justice .
Patrick Henry Building, Appellate Section, Rm 1535
601 D Street, NW

Washington, DC 20530-0001

Commissioner Laska Schoenfelder

South Dakota Public Utilities Commission
State Capitol, 500 East Capitol Street
Pierre, SD 57501-5070

Chairman James Burg

South Dakota Public Utilities Commission
State Capitol, 500 East Capitol Street
Pierre, SD 57501-5070

William Bullard, Jr., Executive Director
South Dakota Public Utilities Commission
State Capitol, 500 East Capitol Street
Pierre, SD 57501-5070

Steven R. Beck

Qwest Communications Int’l, Inc.
1801 California Street, Suite 3800
Denver, CO 80202

Counsel for Qwest Communications,

Marilyn Showalter, Chairwomen

Washington Utilities & Transportation Commission
1300 S. Evergreen Park Drive, SW

Olympia, WA 98504

Jeffrey D. Goltz, Office of Attorney General

State of Washington

1400 S. Evergreen Park Drive, SW

P.O. Box 40128

Olympia, WA 98504-0128

Counsel for Washington Utilities & Transportation
Commission

M. Robert Sutherland

Richard M. Sbaratta

BellSouth Corporation, Suite 1700
1155 Peachtree Street, NE
Atlanta, GA 30309-3610

Howard J. Symons

Mintz, Levin, Cohn, Ferris, Glovsky and Popeo
701 Pennsylvania Ave., NW, Suite 900
Washington, DC 20004

Counsel for AT&T Corp.

Marck C. Rosenblum
Stephen Garavito

AT&T Corp. Room 1131M1
295 N. Maple Ave.

Basking Ridge, NJ 07920

Douglas 1. Brandon

AT&T Wireless Services
1150 Connecticut Ave., NW
Suite 400

Washington, DC 20036

David Nace

B.L.F. Ratnavale

Lukas, Nace, Guitierrez & Sachs Chartered
1111 19" Street, NW, Suite 1200
Washington, DC 20036

Counsel for Rural Cellular Corporation

David Cosson
Kraskin, Lesse & Cosson, L.L.P.
2120 L Street, NW, Suite 520

" Washington, DC 20037

Counsel for Coalition of Rural Telephone Companies

Gene Delordy

Western Wireless Corporation
3650 131 Ave., SE., Suite 400
Bellevue, WA 98006

Michele C. Farquhar

David L. Sieradzki

Ronnie London

Hogan & Hartson, L.L.P.

555 Thirteenth Street, NW

Washington, DC 20004-1109

Counsel for Western Wireless Corporation



Michele C. Farquhar

Hogan & Hartson, L.L.P.

555 Thirteenth Street, NW

Washington, DC 20004-1109

Counsel for Competitive Universal Service Coalition

Lolita D. Smith

Michael F. Altschul

Randall S. Coleman

Cellular Telecommunications Industry Association
1250 Connecticut Ave., NW, Suite 800
Washington, DC

Geoffrey A. Feiss

Montana Telecommunications Association
208 North Montana Ave., Suite 207
Helena, MT 59601

Richard Coir

South Dakota Independent Telephone Coalition, Inc.
207 E. Capitol Ave., Suite 206

P.O. Box 57

Pierre, SD 57501

Benjamin H. Dickens, Jr.

Mary J. Sisak

Blooston, Mordkofsky, Jackson & dickens

2120 L. Street, NW, Suite 300

Washington, DC 20037

Counsel for South Dakota Independent Telephone
Coalition, Inc.

Gail L. Polivy

GTE Service Corporation

1850 M Street, NW, Suite 1200
Washington, DC 20036

John F. Raposa

GTE Service Corporation

600 Hidden Ridge, MS HQE935J27
Irving, TX 75038

NRTA

Suite 800

One Massachusetts Ave., NW

Washington, DC 20001

Member of Rural Telephone Coalition: Coalition of
Rural Telephone Companies

L. Marie Guillory

Jill Canfield

NTCA

4121 Wilsinnn Blvd., Tenth Floor

Arlington, VA 22203

Member of Rural Telephone Coalition: Coalition of
Rural Telephone Companies

Kathleen A. Kaercher

Stuart Polikoff

OPASTCO

21 Dupont Circle, NW, Suite 700

Washington, DC 20036

Member of Rural Telephone Coalition: Coalition of
Rural Telephone Companies

Jeannie Su

525 Park Street, Suite 500

St. Paul, MN 55103-2106

Attorney for Minnesota Department of Public
Service/Department of Commerce

Edward Fagerlund

Telecommunications Unit

Minnesota Department of Public Service/Department
of Commerce

Suite 200, 121 Seventh Place East

St. Paul, MN 55101-2145

Angela E. Giancarlo

Personal Communication Industry Association
500 Montgomery Street, Suite 700
Alexandria, VA 22314-1561

Jonathan Askin

General Counsel

Association for Local Telecommunications Services
888 17" Street, NW, Suite 900

Washington, DC

Peter M. Connolly

Holland & Knight, LLP

2100 Pennsylvania Ave., NW

Suite 400

Washington, DC 20037

Counsel for United States Cellular Corporation



Jan. M. Sebby

Michael A. Bosh

Pringle & Herigstad, P.C.
Bremer Bank Building
Second Floor

20 First Street, SW

P.O. Box 1000

Minot, ND 58702-1000

NERAL COUNSEL

National Association of Regulatory Utility Commissioners

1101 Vermont Ave, Suite 200
Washington, D.C. 20005

Phone: (202) 898-2200
Fax: (202) 898-2213
E-Mail: jramsay@naruc.org

DATED: November 1, 2000



